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ARGUED  AND  DETERMINED 

m  TBB 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS 

THE  DISTRICT  COURTS,  AND  THE 

COMMERCE  COURT 


L.  C.  SMITH  &  BRO.  TTPBWRITESR  CO.  T.  ALLEMAN. 

(Circuit  Court  of  Appeals,  Third  Circuit    October  11,  1912.) 

No.  1,573. 

1.  Sales  (|  454*) — CoNomoNAL  Sale — Distinguished  fbom  Bailment. 

Claimant  delivered  a  typewriter  to  a  bankrupt  under  a  contract  pro- 
viding that  it  was  hired  for  the  term  of  seven  months  at  a  rental  of 
1100  payable  in  installments,  the  machine  to  be  returned  to  claimant  at 
the  expiration  of  the  term  or  on  default  of  any  payment,  and  that  at 
the  expiration  of  the  term,  on  payment  of  $1  in  addition  to  the  sum  paid 
for  rental,  the  claimant  would  execute  a  bill  of  sale  of  the  machine  to 
the  bankrupt.  Held,  that  the  writing  on  its  face  constituted  a  good  bail- 
ment, and  not  a  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ${  1324,  1325,  1333, 
1334;   Dec.  Dig.  |  454.*] 

2.  CoNTBACTS  (5  170*)— Pbactical  Constbuction. 

Where  the  words  of  a  written  contract  are  equivocal,  evidence  of  the 
subsequent  acts  of  the  parties  thereunder  is  admissible  to  show  how  they 
understood  the  contract  on  the  theory  that  such  acts  are  a  binding 
practical  construction  thereof;  but  if  the  meaning  of  the  contract  is 
dear,  the  intention  of  the  parties  must  be  determined  by  the  language, 
and  evidence  of  a  practical  construction  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {  753;  Dec. 
Dig.  I  170.*] 

8.  Sales  (I  454*) — Conditional  Sales — ^Distinguished  fbom  Bailmsnt. 

While  the  mere  use  of  the  words  "lease"  and  "rental,**  in  a  written 
contract  relating  to  personalty,  will  not  convert  into  a  bailment  what 
would  otherwise  be  a  conditional  sale,  yet  even  in  a  contest  where  execu- 
tion creditors  are  concerned,  if  the  contract  by  its  term  is  a  bailment, 
the  courts  will  give  it  effect  as  such  to  the  exclusion  of  the  execution 
creditor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {§  1324,  1325,  1333, 
1334;   Dec.  Dig.  i  454.* 

What  constitutes  a  contract  of  conditional  sale,  see  note  to  Dunlop  v. 
Mercer,  86  C.  C.  A.  448.] 
»  ...  i 

*For  other  cases  see  same  topic  ft  {  xotmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
199  F.— 1 
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,'.4:  SaX9&!  ft\9g9f)'-;C4KDrrioffAL  Sale— ELEBfSNTS— Tranbrr  of  Title. 

**.:  :**:  Td  ^xmsHliM  it*c6atTact  a  conditional  sale  of  personal  property,  the 
title  thereto  must  have  passed  to  the  buyer  when  the  property  was  re- 
ceived into  its  possession. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {|  1337-1347;  Dec 
Dig.  I  459.*1 

5.  Bankruptcy  (§  140*) — ^Personal  Property — Bailment  ob  Sale. 

Claimant  leased  a  typewriter  to  a  bankrupt  under  a  written  contract 
for  hire  for  the  term  of  seven  months  at  a  rental  of  $105  payable  $30  on 
the  execution  of  the  agreement,  and  monthly  installments  thereafter. 
It  also  provided  for  the  return  of  the  machine  at  the  end  of  the  time  or 
OB  default,  and  in  case  the  payments  were  fully  made  the  bankrupt  was 
to  be  entitled,  in  consideration  of  the  further  payment  of  |1,  to  a  bill 
of  sale  at  the  end  of  the  term.  Held,  that  the  fact  that  payments  of  un- 
equal amounts  were  made  and  accepted  at  irregular  intervals  up  to  a  time 
shortly  before  the  intervention  of  bankruptcy  proceedings  and  the  fail- 
ure of  the  bankrupt  to  return  the  machine  at  the  end  of  the  term,  and  of 
the  claimant  to  pursue  its  remedy  to  retake  the  same  until  six  months 
after  the  expiration  of  the  term  and  after  the  intervention  of  bank- 
ruptcy, did  not  change  the  contract  from  one  of  bailment  to  a  condi- 
tional sale  so  as  to  deprive  the  claimant  of  its  right  to  recover  the  prop- 
erty against  the  bankrupt's  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {$  198,  199, 
219,  225;    Dec.  Dig.  |  140.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

Bankruptcy  proceedings  against  the  Franklin  Lumber  Company, 
Incorporated.  On  petition  to  review  a  decree  (187  Fed.  281)  affirming 
a  referee's  order  denying  the  application  of  the  L.  C.  Smith  &  Bro. 
Typewriter  Company  for  the  return  of  a  t)rpewriter  delivered  to  the 
bankrupt  under  a  bailment  contract.    Reversed. 

John  G.  Johrison,  of  Philadelphia,  Pa.,  and  Wm.  P.  Berkowitz, 
for  appellant. 

D.  Hays  Solis-Cohen  and  Albert  L.  Moise,  both  of  Philadelphia, 
for  appellee. 

Before  GRAY,  Circuit  Judge,  and  BRADFORD  and  WITMER, 
District  Judges. 

WITMER,  District  Judge.  Whether  the  contract  in  suit  is  a 
bailment  or  conditional  sale  is  here  presented  by  this  record.  The 
writing  was  entered  into  between  the  L.  C.  Smith  &  Bro.  Type- 
writer Company  and  the  Franklin  Lumber  Company,  Incorporated, 
on  the  4th  day  of  February,  1909.  The  latter  having  since  been 
declared  a  bankrupt,  its  creditors  are  represented  by  S.  H.  Alle- 
man,  as  trustee. 

The  contract  discloses  that  the  Smith  Company  delivered  to  the 
Franklin  Company  a  certain  typewriter,  designated  by  factory 
number,  for  use  and  hire  for  the  term  of  seven  months,  at  a  rental 
of  $105,  payable  as  follows :  $30  upon  the  execution  of  the  agree- 
ment, and  $10  per  month  thereafter,  and  one  payment  of  $15  at 
the  office  of  the  Smith  Company,  without  notification  or  demand. 
The  Franklin  Company  agreed  to  preserve  the  property  in  as  good 

*For  oih%r  caiei  m«  same  topic  ft  (  numbbb  in  Deo.  ft  Am.  Digs.  Id07  to  date,  A  Rep'r  Indexes 
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order  and  condition  as  received,  natural  wear  and  use  only  ex- 
cepted, to  exhibit  the  same  to  the  Smith  Company  when  desired, 
and  not  to  remove  the  machine  without  the  consent  of  the  latter. 
The  contract  also  provides  for  the  return  of  the  property  to  the 
Smith  Company  at  the  expiration  of  the  term.  It  furthermore  pro- 
vides, "upon  default  of  payment  or  payments,"  the  Franklin  Com- 
pany should  return  the  machine  to  the  Smith  Company;  otherwise 
the  latter  was  authorized  to  retake  the  same.  There  is  also  this 
provision : 

"It  is  further  agreed  between  tbe  parties  that  upon  the  return  of  the  prop- 
erty at  the  expiration  of  the  term,  that  upon  the  payment  of  one  dollar  by 
the  party  of  tbe  second  part,  in  addition  to  the  sum  paid  for  rental,  the 
party  of  the  first  part  (Smith  Company)  will  execute  a  biU  of  sale  of  the 
aforesaid  property  to  the  party  of  the  second  part  (Franklin  Company)." 

Payments  under  this  agreement  aggregating  $70  were  made  in 
unequal  amounts  at  irregular  intervals  up  to  May  4,  1910,  shortly 
before  the  Franklin  Company  was  declared  a  bankrupt. 

The  referee  held  that  the  "conduct  of  the  parties"  to  the  agree- 
ment, subsequent  to  its  execution,  referring  to  these  payments,  op- 
erated to  convert  what  was  once  a  bailment  into  a  conditional  sale. 
The  learned  court,  in  reviewing  his  decision,  held  that  the  con- 
tract had  not  been  changed  from  a  bailment  to  a  conditional  sale, 
but  that,  viewing  it  in  the  light  of  the  subsequent  acts  of  the  par- 
ties, it  had  always  been  a  conditional  sale,  saying: 

"In  our  opinion,  the  contract  has  not  been  changed,  but  only  been  inter- 
preted by  the  subsequent  conduct  of  the  parties.  In  reality  it  has  always 
been  a  contract  of  conditional  sale,  although  it  may  be  true  that  the  bank- 
rupt himself  would  not  have  been  permitted  to  prove  its  true  character." 

[1]  The  referee  and  the  court  below  both  agree  that,  upon  its 
face,  the  writing  constitutes  a  good  bailment.  Indeed,  under  the 
authorities  this  cannot  be  controverted.  It  bears  all  the  indicia  of 
a  bailment  and  does  not  contain  any  of  the  disabling  elements, 
whereby  contracts  intended  as  bailments  are  sometimes  construed 
by  the  courts  to  be  conditional  sales.  Liquid  Carbonic  Co.  v.  Quick 
et  al.,  25  Am.  Bankr.  Rep.  396,  182  Fed.  603,  105  C.  C.  A.  141 ; 
Dando  v.  Foulds,  4  Penny.  (Pa.)  342;  Ditman  v.  Cottrell,  125 
Pa.  606,  17  Atl.  504;  Wheeler  &  Wilson,  etc.,  v.  Heil,  115  Pa.  487, 
8  Atl.  616,  2  Am.  St.  Rep.  575;  Collins  v.  Railroad  Co.,  171  Pa. 
243,  33  Atl.  331 ;  Harris  v.  Shaw,  17  Pa.  Super.  Ct.  1 ;  Jones  v. 
Wands,  1  Pa.  Super.  Ct.  269. 

An  analysis  of  the  statement  of  facts  relied  upon  by  the  couft 
warranting  in  his  opinion  the  interpretation  that  this  paper,  upon 
its  face  a  good  bailment,  was  in  reality  a  conditional  sale,  were: 
(a)  Payments  under  the  agreement  in  sums  other  than  therein 
provided;  (b)  payments  at  irregular  intervals;  (c)  failure  by  the 
Franklin  Company  to  return  the  machine  to  the  Smith  Company 
at  the  expiration  of  the  term  provided  for;  and  (d)  failure  by  the 
Smith  Company  to  pursue  its  remedy  under  the  contract  and  re- 
take the  machine^  until  six  months  after  the  expiration  of  the  term 
and  after  the  bankruptcy  of  the  Franklin  Company. 
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[2]  It  IS  a  cardinal  rule  in  the  interpretation  of  contracts  that, 
if  the  words  or  terms  thereof  are  equivocal,  the  subsequent  acts 
of  the  parties  thereunder  are  admitted  to  show  how  the  parties 
understood  their  contract,  and  such  acts  are  a  practical  construc- 
tion of  it.  1  Beach  on  Contracts,  §  721,  p.  875.  However,  where 
the  contract  is  free  from  ambiguity,  and  its  meaning  is  clear  in 
the  eye  of  the  law,  such  mode  of  construction  is  inadmissible.  The 
practical  construction  of  a  contract  adopted  by  t^e  parties  thereto 
will  not  control  or  override  language  that  is  so  plain  as  to  admit 
of  no  controversy  as  to  its  meaning.  In  such  cases  the  intent  of 
the  parties  must  be  determined  by  the  language  employed,  rather 
than  by  their  acts.    1  Beach  on  Contracts,  §  722,  p.  877. 

As  was  said  in  Wright  v.  Gas  Co.,  2  Pa.  Super.  Ct  219: 

"The  parties  to  a  contract,  where  there  may  be  some  ambiguity,  always 
have  a  right  and  can  put  their  own  construction  upon  their  own  lease,  and 
It  is  a  proper  question  to  submit  to  the  Jury  whether  both  parties  agree  to 
such  a  mutual  construction,  and  the  Jury  so  finding  should  adopt  such  con- 
struction as  their  own." 

But,  where  there  is  no  ambiguity,  the  fact  that  a  party  acted  in 
accordance  with  a  certain  construction  does  not  make  such  con- 
struction binding  upon  him.  Penna.  Co.  v.  Erie,  etc.,  Co.,  108  Pa. 
621. 

The  learned  court  furthermore  says: 

"Assuming  that  the  bankrupt  would  be  bound  by  the  words  of  this  agree- 
ment and  could  not  deny  it  to  be  a  lease,  his  trustee  is  not  so  bound,  and 
may  contend  that  the  contract  Is  really  one  of  conditional  sale.  In  such  a 
contention  he  may  offer  ai^y  competent  and  relevant  evidence,  and  it  is  ob- 
vious, I  think,  that  the  conduct  of  the  parties  may  ordinarily  throw  much 
light  on  the  true  meaning  of  their  agreement  If  they  treat  it  as  a  contract 
of  sale,  it  makes  no  difference  what  name  they  have  given  it.  A  creditor 
may  adopt  their  own  construction,  and  they  cannot  successfuUy  object" 

The  learned  judge  cites,  in  support  of  this,  the  cases  of  Bruns- 
wick v.  Hoover,  95  Pa.  508,  40  Am.  Rep.  674,  Peck  v.  Heim,  127 
Pa.  500,  17  Atl.  984,  14  Am.  St.  Rep.  865,  and  Ott  v.  Sweatman, 
166  Pa.  217,  31  Atl.  102.  All  of  these  cases  were  contests  in  which 
execution  creditors  figured.  In  each  case  the  contract  was  held 
to  be  a  conditional  sale  and  not  a  bailment.  This  construction, 
however,  was  based  upon  a  written  contract,  which  bore  upon  its  face 
the  indicia  of  a  conditional  sale. 

[3]  While  it  is  true  that  the  mere  use  of  the  words  "lease"  and 
'*tental,"  in  a  written  agreement  relating  to  personalty,  will  not 
convert  into  a  bailment  what  must  otherwise  be  construed  as  a 
conditional  sale  (Kelly  Road  Roller  Co.,  Appellant,  v.  Spyker,  215 
Pa.  332,  64  Atl.  546;  Morgan-Gardner  Elec.  Co.  v.  Brown,  193  Pa. 
351,  44  Atl.  459),  yet,  even  in  a  contest  in  which  execution  cred- 
itors are  concerned,  if  the  contract  by  its  terms  is  a  bailment,  the 
courts  will  give  it  its  effect  to  the  exclusion  of  the  execution  cred- 
itor (Ditman  v.  Cottrell,  125  Pa.  606,  17  Atl.  504).  In  this  case, 
where,  on  a  sheriff's  interpleader,  the  claimants  showed  a  written 
agreement  between  themselves  and  the  execution  defendant,  where- 
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by,  in  consideration  of  a  fixed  sum  to  be  paid  monthly,  they  agreed 
to  let  to  hire  to  the  latter  the  property  levied  upon,  for  a  term  of 
years,  and,  in  case  of  no  default,  to  execute  a  bill  of  sale  of  the 
property,  the  agreement  as  to  the  creditors  of  the  execution  de- 
fendant was  held  by  the  Supreme  Court  of  Pennsylvania  to  be  a 
bailment  and  not  a  conditional  sale. 

[4]  Under  the  authorities,  to  constitute  this  contract  a  conditional 
sale,  the  title  to  the  machine  must  have  passed  to  the  Franklin  Com- 
pany at  the  time  it  received  it  into  its  possession.  Said  Mr.  Justice 
Gorden,  in  the  case  of  Dandp  v.  Foulds,  supra : 

*^t  is  to  be  observed  that,  to  bring  the  case  within  the  statute  of  EHizabeth, 
the  contract  must  vest  presently  a  title  of  some  kind  in  the  buyer,  and  the 
mere  right  to  acquire  title  al  some  future  time,  or  upon  the  happening  of 
some  future  contingency,  will  not  have  that  effect  Rose  v.  Story,  1  Pa.  190* 
44  Am.  Dec.  121.  In  other  words^  the  title  to  the  goods  must  pass  to  the  ven- 
dee at  the  time  he  receives  the  possession,  otherwise  there  is  no  sale,  but 
only  a  baUment" 

[5]  Did  the  Franklin  Company  acquire  any  kind  of  title  under  the 
contract,  at  the  time  it  received  the  machine  into  its  possession?  An- 
swering the  question  upon  an  inspection  of  the  instrument,  under  the 
Pennsylvania  authorities,  we  say  it  did  not.  It  cannot  be  seriously " 
argued  that,  if  the  controversy  at  bar  had  arisen  during  the  first  month 
of  the  term,  the  trustee  in  bankruptcy  could  have  wrested  the  posses- 
sion of  the  machine  from  the  Smith  Company  under  the  contract. 
At  that  time  any  subsequent  acts  could  not  have  been  proven,  because 
there  were  none.'  It  then  would  have  been  held  that  the  contract  is 
a  bailment. 

Therefore  this  court  holds  that,  since  the  contract  is  plain  and  un- 
ambiguous, it  is  not  permissible  to  resort  to  the  subsequent  actions  of 
the  parties  thereunder,  in  order  to  its  interpretation,  and  that,  even 
though  it  was  permissible  so  to  do,  the  actions  relied  upon  are  insuffi- 
cient to  overcome  or  overrule  the  plain  terms  of  the  writing. 

Again,  the  indulgences  as  to  manner  and  time  of  payment  of  rental 
and  retention  of  chattel  by  the  Franklin  Company  after  the  expiration 
of  the  seven  months'  term  cannot  operate  to  change  the  construction 
•which  otherwise  would  be  put  upon  the  instrument.  Conceding  that 
there  was  a  parol  agreement  modifying  the  contract  as  to  the  time  when 
the  installments  should  be  paid,  that  will  not  avoid  the  remaining  cove- 
nants in  the  contract,  and  it  still  remains  a  bailment  upon  its  plain 
terms.  Said  Mr.  Justice  Porter  in  Whitehill  v.  Schwartz,  27  Pa. 
Super.  Ct.  529: 

''Even  if  the  parol  agreemoit  modif^g  the  written  contract  as  to  the 
time  when  the  installments  of  rent  should  be  paid,  was  made,  all  the  other 
csovenants  of  the  lease  were  still  binding  on  the  parties.  The  relations  of 
the  parties  to  the  property  and  to  each  other  remained  unchanged,  and  a  de- 
fault in  payment  of  an  installment  of  rental,  at  the  time  it  became  due  un- 
der the  new  contract,  would  involve  aU  the  consequenceB  stipulated  for  in 
the  written  agreement'' 

Grant  that  there  was  a  subsequent  parol  agreement  modifying  the 
definite  term  of  the  contract  into  an  indefinite  one.  That  circumstance, 
coupled  with  the  modification  of  the  terms  of  payment  of  the  rental. 
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would  not  be  sufficient  to  warrant  the  construction  that  the  agreement 
in  writing  was  a  conditional  sale. 

The  desire  of  many  judges  to  do  away  altogether  with  the  mischief 
frequently^  occasioned  by  the  misuse  of  contracts  of  bailment  has  often 
led  to  the  error  here  committed.  And  while  it  must  be  admitted  that 
this  device  is  resorted  to  by  designing  persons  to  cover  doubtful  trans- 
actions, often  resulting  in  injustice  to  innocent  parties,  it  must  be 
remembered  that  much  of  the  business  of  men  is  dependent  upon  it, 
and  in  many  ways  it  is  enabling  the  poor  to  hire  property  needful  to 
them. 

Notwithstanding  such  consideration,  tfie  contract,. being  a  bailment 
in  its  inception,  so  remained  at  the  time  of  the  bankruptcy,  and  the 
trustee  of  the  Franklin  Company  is  not  entitled  to  retain  possession 
bf  the  machine. 

The  decree  is  reversed,  with  costs. 

BRADFORD,  District  Judge.  I  am  constrained  to  join  in  the  judg- 
ment of  reversal  solely  for  the  reason  that,  the  decisions  of  the  Su- 
preme Court  of  Pennsylvania  having  established  a  rule  of  property 
in  force  in  that  state  on  the  subject  of  conditional  sales  and  bailments 
of  personal  property,  the  federal  courts  are  under  obligation  to  enforce 
it  there  without  regard  to  its  soundness  or  unsoundness. 


POST  PUB.  CO.  v.  PECK. 

(Circuit  Court  of  Appeals,  First  Circuit     August  9,  1912.) 

No.  950. 

1.  Trial  (§  251*)— Instructions— Issues. 

In  an  action  for  libel  based  on  a  newspaper  article,  containing  pictures, 
referring  to  plaintiff  and  a  book  written  by  him,  where  the  answer  did 
not  attempt  to  justify  in  a  common-law  sense  by  alleging  the  truth 
of  the  words  spoken,  but  the  defense  was  that  the  article  was  published 
in  good  faith  and  was  fair  and  reasonable  comment  and  criticism,  and 
the  action  was  tried  on  the  issue  raised  by  the  answer,  the  court  properly 
submitted  the  case  as  one  in  the  nature  of  an  action  on  the  case  for 
injuries,  involving  as  the  vital  issue  the  question  of  reasonable  or  un- 
reasonable  press  comment,  rather  than  one  of  strict  libel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  587-595 ;  Dec  Dig. 
I  251.'»] 

2.' Trial  (|  251*)^— Instructions — CoNroRioTT  to  Issues. 

In  such  case  instructions  as  to  the  necessity  of  proof  of  special  dam- 
ages as  a  basis  of  the  right  to  recover  general  damages,  if  such  instruc- 
tions were  conceded  to  be  necessary  in  actions  of  strict  libel,  were  inap- 
plicable to  the  issues  tried,  and  were  properly  refused,  and  the  instruc- 
tions given  in  accordance  with  the  general  rules  of  damages  in  tort  cases 
were  admissible  and  sufficiently  favorable  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  f§  587-595;  Dec. 
Dig.  {  251.^] 

^For  other  oases  aee  same  topic  ft  S  numbbb  In  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Rep'r  Indexes 
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3.  Appeai.  and  Ebbob  (5  1050*) — Keview— Admission  or  Evidenob. 

A  jtidgment  will  not  be  reyersed  because  of  the  admission  of  incom- 
petent or  irr^evant  evidence  unless  it  fairly  appears  to  have  been  prej- 
ndiciaL 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4153^ 
4160,  4166;  Dec.  Dig.  |  1050.^] 

4.  Libel  and  Slandeb  ((  107*) — ^Mental  Suffebinq— Evidence. 

In  an  action  for  libel  In  which  mental  anguish  is  a,  proper  element 
of  damages,  evidence  that  plaintifit  had  a  wife  and  sister'  was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §§  299- 
303,  305;   Dec.  Dig.    107.»J 

5.  Appeal  and  Ebbob  (f  971*)— Witnesses  (J  267*) — ^Review— Cboss-Exam- 

iNATioN  of  Witnesses. 

Limitation  upon  cross-examination  on  the  ground  that  it  is  not  ger- 
mane to  the  examination  in  chief,  on  the  ground  that  it  is  too  extended 
even  if  it  relates  to  matter  brought  out  on  examination  in  chief,  or 
on  the  ground  that  it  is  remote  in  respect  to  subject-matter  or  time,  is 
within  the  discretion  of  the  trial  Judge  and  not  reviewable  on  writ  of 
error,  except  in  cases  of  extreme  and  extraordinary  exercise  of  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§ 
3852-^857;  Dec.  Dig.  §  071;»  Witnesses,  Cfent  Dig.  {i  923-930;  Dec. 
Dig.  {  267.*] 

C  Libel  and  Slandeb  (J  107*) — ^Damages— Evidence. 

On  the  question  of  damages  in  an  action  for  libel,  evidence  of  plain- 
tifTs  standing  in  his  profession  and  his  capacity  to  earn  money  ther^n 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {$  29^ 
303,  305;   Dec.  Dig.  §  107.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Action  at  law  by  Harry  Thurston  Peck  against  the  Post  Pub- 
lishing Company.  Judgment  for  plaintiflf,  and  defendant  brings  er- 
ror.   Affirmed. 

James  Thomas  Pugh,  of  Boston,  Mass.  (Elder,  Whitman  &  Bar- 
num,  on  the  brief),  for  plaintiflf  in  error. 

Clarence  A.  Barnes,  of  Boston,  Mass.  (Charles  D.  Francis,  on 
the  brief),  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

ALDRICH,  District  Judge.  This  is  an  action  of  tort  for  alleged 
libel  based  upon  a  publication  in  the  Boston  Sunday  Post  of  July 
24,  1910,  which  has  reference  to  a  book  written  by  Prof.  Harry 
Thurston  Peck,  and  published  by  Dodd,  Mead  &  Co. 

The  alleged  harmful  matter  consists  of  words,  pictures,  and 
drawings. 

[1]  The  defense  in  this  case,  as  finally  defined,  was  not  what  is 
called  justification,  in  the  strict  sense  of  the  ordinary  libel  suit, 
but  one  based  upon  a  denial  of  malice  and  of  the  innuendoes  and 
an  assertion  that  the  publication  complained  of  was  merely  a  mat- 
ter of  news  published  in  good  faith  with  reference  to  legitimate 

•For  other  caaea  Bee  same  topic  ft  {  nuhbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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public  interests,  and  that  what  was  done  only  involved  reasonable 
comment  and  criticism  and  as  such  was  privileged. 

The  plaintiff  in  his  declaration  proceeded  upon  the  idea  that  the 
printed  words  and  the  things  done  were  libelous,  and  that  what 
the  Post  said  about  Mr.  Peck  and  his  publication,  together  with 
what  was  brought  in  about  the  woman  Quinn,  her  breach  of  prom- 
ise case,  and  what  she  said  about  the  book  in  question  and  its  au- 
thor, and  what  was  done  by  the  Post's  staff  of  authors  and  artists, 
taken  altogether,  operated  to  bring  the  book,  Mr.  Peck,  and  his 
other  literary  works  into  disgrace  and  ridicule,  and  under  such 
circumstances  as  to  entitle  him  to  recover  damages. 

According  to  the  rec'ord,  the  plaintiff,  at  the  time  of  the  alleged 
wrongful  publication,  had  for  a  long  time  sustained  important  re- 
lations with  Columbia  University,  was  a  professor  in  the  classics, 
had  written  and  published  several  books  and  many  magazine  arti- 
cles, was  at  the  time  of  the  alleged  libel  engaged  upon  a  "History 
of  Classical  Philology"  for  the  Macmillan  Company  of  New  York 
and  London,  upon  a  number  of  articles  and  reviews  for  magazines, 
under  contract  to  become  the  literary  editor  of  Smith's  Magazine, 
under  contract  with  the  American  Philological  Association  to  write 
a  series  of  articles  on  pure  literature  in  Europe  and  America,  and 
under  contract  with  the  trustees  of  Columbia  University  to  lecture 
as  Anthon  professor  of  Latin;  and  it  is  alleged  that  by  reason  of 
the  wrongful  publication  he  suffered  financial  loss,  injury  to  per- 
sonal and  professional  reputation,  and  was  subjected  to  mental  an- 
guish. 

It  is  quite  true  the  plaintiff  in  his  declaration,  in  speaking  of  the 
publication  as  a  whole,  characterizes  it  as  a  malicious  libel,  and  al- 
leges that  the  defendant  in  publishing  and  circulating  the  state- 
ments and  pictures  in  question  intended  to  convey  and  did  convey 
the  idea  that  the  outline  of  a  head,  which  included  obscene  pictures, 
was  the  outline  of  the  plaintiff's  head,  and  that  the  plaintiff  was  a 
licentious  person,  and  a  moral  pervert  with  a  degenerate  mind. 

But  the  answer  does  not  put  the  defense  upon  the  common-law 
ground  of  justification  through  alleging  the  truth,  but  upon  the 
ground  of  the  right  of  justifiable,  legitimate,  fair,  and  reasonable 
comment. 

And  it  thus  follows  that,  while  the  declaration  was  one  of  libel, 
the  whole  situation  was  practically  changed  by  the  answer,  which 
presented  substantially  different  issues  and  substantially  different 
questions  from  those  existing  in  the  ordinary  common-law  libel 
suit,  and  it  is  apparent  that  the  presiding  judge  in  the  last  analysis 
wisely  submitted  the  case  to  the  jury  on  the  lines  of  common  sense 
instructions,  not  only  practically  and  legally  applicable  to  the  sub- 
stantial issues  involved,  but  upon  such  general  and  comprehensive 
lines  as,  under  the  particular  circumstances,  were  necessary  for 
the  proper  determination  of  the  real  questions  at  issue,  and,  the 
case  being  exceptional  in  the  sense  that  the  actual  question  under 
the  answer  and  upon  the  trial  was  in  substance  one  of  fair  criti- 
cism and  reasonable  comment  rather  than  one  of  strict  libel,  it 
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seems  not  out  of  place  to  set  out  pretty  fully  the  way  in  which 
the  case  was  finally  submitted  to  the  jury,  to  the  end  that,  further 
on,  the  importance  or  lack  of  importance,  the  applicability  or  inap- 
plicability, of  the  various  points  raised  in  the  course  of  the  trial 
may  be  better  understood  and  appreciated. 

The  learned  judge,  after  reminding  the  jury  that  it  was  the  prov- 
ince of  the  court  to  state  the  law,  and  that  the  questions  of  fact  in- 
volved would  be  passed  upon  by  them,  proceeded  to  explain  the 
questions  of  fact  which  they  were  to  determine  under  the  peculiar 
circumstances  of  the  case  before  them,  and  among  other  things 
said : 

"It  is  my  duty  to  submit  to  you  the  questions  of  fact  upon  which  you  are 
to  pass,  to  point  them  out  to  you,  and  to  give  you  such  instructions  regarding 
the  law  as  may  be  necessary  to  enable  you  to  arrive  at  a  verdict  This  I 
wiU  try  to  do,  using  as  few  and  as  simple  words  as  possible.  It  wUl,  in 
view  of  the  length  of  the  trial,  however,  be  inevitably  necessary  for  me  to 
occupy  some  little  time.    •    *    > 

"This,  gentlemen,  as  you  know,  is  what  is  caUed  a  suit  for  Ubel,  in  whi<di 
the  plaintiff  complains  of  damage  done  by  the  defendant  to  his  reputation. 
He  complains  of  injury  to  reputation,  personal  or  professional  reputation, 
I  need  not  dwell,  upon  the  fact,  so  well  realized  by  every  one  of  you,  that  to 
every  man  his  reputation  is  of  value.  Anything  wrongfuUy  done,  which 
tends  to  injure  his  reputation,  is  a  wrong  which  the  law  wUl  redress.  Any- 
thing wrongfully  done,  which  tends  to  make  people  shun  or  avoid  or  have 
a  less  good  opinion  of  the  plaintiff,  or  to  hold  him  in  contempt  or  in  ridicule, 
of  course  it  is  obvious  is  an  injury  to  reputation  of  that  general  character 
which  the  law  will  redress. 

'*The  plaintiff  complains  in  this  case  that  he  has  been  injured  in  his  repu- 
tation, personally  and  professionally,  by  a  publication  made  in  the  Boston 
Post  which  has  been  shown  to  you,  and  which  has  been  read  to  you,  the 
Boston  Post  of  Sunday,  July  24,  1910.  There  is  no  dispute  in  this  case  that 
the  article  of  which  the  plaintiff  complains  was  published  by  the  Post,  pub- 
lished in  the  Sunday  issue  of  July  24, 1910.  There  is  uncontradicted  evidence 
as  to  the  number  of  copies  of  that  Sunday  paper  circulated.  It  is  undisputed 
that  the  article  of  which  the  plaintiff  complains  referred  to  a  book  called 
The  New  Baedeker,  to  which  frequent  references  have  been  made  before  you. 
There  is  no  dispute  that  the  plaintiff  had,  previously  to  the  publication  of  the 
Post's  article,  written  and  published  the  book  which  I  have  mentioned;  and 
there  is  no  dispute  that  I  have  heard  that  the  plaintiff  is  a  literary  man  by 
profession,  and  a  teacher,  an  educator,  as  it  has  been  called,  a  professor,  a 
part  of  whose  daily  business  it  is  to  write  books  or  to  write  articles. 

"Now,  the  object  of  this  action  on  the  part  of  the  plaintiff  is  to  get  com- 
pensation in  money  for  injuries  which  he  says  this  article  did  to  his  profes- 
sional and  personal  reputation.  The  damages  claimed  in  his  writ  are  stated 
to  be  $100,000;  but  that,  gentlemen,  as  I  may  say  to  you  again,  is  no  index 
of  any  consequence  regarding  the  amount  of  damages,  if  you  give  any  dam- 
ages, which  you  should  give  in  this  case.  The  plaintiff  in  a  suit  is  allowed  to 
insert,  when  he  comes  to  stating  the  amount  of  damages  which  he  claims, 
any  sum  which  he  pleases. 

"Now,  in  order  to  recover  in  this  case,  the  plaintiff  must  satisfy  you,  by 
fair  preponderance  of  the  evidence,  that  this  publication  by  the  Post  did  in 
fbct  cause  an  injury  to  his  reputation  in  some  of  the  ways  that  I  shall  en- 
deavor to  indicate  to  you.  Of  course,  injuries  to  his  reputation  caused  by 
something  else  do  not  entitle  him  to  recover  in  this  action  against  the  Post 
for  publishing  this  article.  The  plaintiff  must  satisfy  you  by  a  fair  prepon- 
derance of  the  evidence  that  the  publication  of  this  article  was  the  cause 
of  an  injury  to  him  in  his  reputation  and  in  his  business,  before  he  can  ex- 
pect you  to  thid  a  ^verdict  in  his  favor  for  that,  and  award  him  any  damages. 
Kow,  if  you  should  be  satisfied  that  this  publication  was  the  cause  of  injuries 
to  his  reputation,  the  plaintiff  then  has  the  burden  of  satisfying  you  what 
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is  a  fair  compensation  in  money  for  the  injuries  wMch  yon  find  he  sustained. 
1?hat,  and  only  that,  has  he  any  right  to  recover  in  this  case. 

**You  will  find  in  this  article  published  by  the  Post,  and  complained  of  by 
the  plaintiff  here,  statements  of  two  kinds.  A  good  deal  of  what  is  said  in 
that  article,  perhaps  the  most  of  it,  consists  of  statements  about  the  book 
supposed  to  be  under  criticism;  but  some  of  the  things  in  it,  as  we  have 
heard,  are  references,  not  to  the  book,  but  directly  to  the  plaintiff  himself; 
and  these  are  complained  of,  and  they  need  consideration  by  themselves.  In 
some  respects  they  stand  on  a  different  ground  from  the  ground  on  which 
the  statements  made  in  criticising  the  book  merely  rest.  Now,  I  will  con- 
sider these  first  As  to  them,  1  instruct  you  tliat  the  defendant,  in  reviewing 
books  written  by  the  plaintiff,  has  a  right  to  make  only  fair,  truthful,  and 
reasonable  criticism  of  the  book  reviewed.  It  is  bound  to  confine  itself  to 
such  criticism  of  the  book,  and  it  has  no  right  to  make  an  attack  on  the 
plaintiff  personally,  or  on  him  in  liis  profession  as  an  author.  I  mean  that 
it  has  no  right  to  make  a  wrongful  attack  on  the  plaintiff  personally,  or  on 
him  in  his  profession  as  an  author.  If  any  statements  are  made  directly  by 
a  reviewer  not  based  on  the  text  of  the  book  or  warranted  by  it,  then  those 
statements  are  to  be  tested  by  the  ordinary  rules  of  law  applying  to  libel, 
and  you.  have  to  consider  as  to  those  statements  whether  they  are  libelous 
statements. 

**Let  me  recall  to  you  briefiy  what  the  statements  that  I  am  talking  to 
you  about  are.    They  are  these: 

"This  article  in  the  Post  begins  with  a  passage  in  italics,  put  in  quotation 
marks,  and  followed  by  the  words  *Profe8Sor  Harry  Thurston  Peck.*  That 
passage  in  italics  purports  to  be  a  quotation  from  something  that  the  plaintiff 
has  written.  There  is  evidence  here,  and  uncontradicted  evidence,  that  the 
plaintiff  never  wrote  anything  of  that  kind.  If  a  newspaper  publishes  as  a 
quotation  from  the  plaintiff  something  which  the  plaintiff  never  wrote,  that 
of  course  is  a  statement  that  he  did  write  it ;  and,  if  the  nature  of  the  quo- 
tation be  such  as  to  make  that  a  statement  injurious  to  the  plaintiff's  reputa- 
tion, it  is  a  statement  for  which  you  may  have  the  right  to  award  damages. 
I  will  refer  to  that  statement  merely  for  the  present,  as  I  shall  speak  of  it 
again  in  its  order. 

**The  next  statement  I  am  talking  about  is  that  made  in  this  publication 
that  the  plaintiff  is  an  Ink  maniac'  The  next  one  that  I  shall  refer  to  is 
the  statement  that  *he  has  an  almost  paranoical  desire  to  write  of  women 
when  he  takes  a  pen  in  hand.'  The  last  feature  of  the  article  of  this  kind 
upon  wliich  I  shall  comment  will  consist  of  the  so-called  portraits  and  illus- 
trations, and  the  headlines  over  the  article  which  the  Post  published. 

"Now,  any  statements,  as  I  have  told  you,  about  the  plaintiff  which  have 
a  tendency  to  expose  him  to  ridicule,  contempt,  or  disgrace,  are  things  of 
which  he  has  a  right  to  complain  as  an  injury  to  his  reputation;  and  the 
question  for  you  regarding  these  statements  which  I  have  just  mentioned  is: 
Were  these  statements,  or  were  any  of  them,  statements  having  such  a  ten- 
dency? Do  you  think,  as  fair  and  reasonable  men,  that  the  8tatement3  to 
which  I  have  been  referring  are  such  as  to  tend  to  injure  the  plaintiff  in  his 
reputation?  Now,  take  them  one  by  one  and  consider  that  question.  Your 
result  upon  each  of  the  statements  to  which  I  have  referred  will  enter  into 
your  verdict  And  it  is  for  you  to  say,  regarding  each  and  all  of  those  state- 
ments, whether  you  think  they  were  of  such  a  character  as  to  tend  to  injure 
the  plaintiff  in  his  reputation. 

"Begin  with  the  alleged  misquotation.  Perhaps  it  will  be  worth  while,  as 
some  days  liave  elapsed,  if  I  read  this  over: 

•*  *Against  the  20th  century  woman  every  man  should  set  his  face  like  flint. 
She  is  striving  for  economic  independence,  and  her  advanced  theories  have 
always  borne  fruit  in  the  marked  distaste  for  marrying  that  is.  growing 
among  men.  The  cause  for  this  distaste  does  not  lie  in  man's  heartlelsness, 
nor  yet  in  his  profligacy,  but  in  the  fanaticism  and  unwisdom  of  the  modem 
woman.* 

"Now,  you  are  to  take  that  in  this  way,  gentlemen:  The  plaintiff  says,  'I 
never  wrote  those  words' ;  and  the  Post  has  not  proved  that  he  did.  They 
are,  then,  untruly  attributed  to  the  plaintiff.    What  harm  has  been  done  to 
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the  plaintiff  by  having  the  writing  of  those  words  wrongfully  or  erroneously 
attributed  to  him?  Has  that  caused  any  injury  to  his  reputation?  Are  you 
prepared  to  say  that  you  are  satished  that  the  tendency  of  attributing  those 
words  to  him  when  he  did  not  write  them  is  such  as  to  damage  his  reputa- 
tion? 

'The  next  statement  to  wtdch  1  have  referred  is  the  statement  that  the 
plaintiff  was  an  *ink  maniac/  and  the  later  statement  that  he  has  'an  almost 
paranoiacal  desire  to  write  about  women  when  he  takes  a  pen  in  hand.* 
Now,  you  will  observe  that  in  tliat  article  those  two  statements  are  not  made 
on  the  Post's  own  authority.  The  reviewer  in  the  Post  does  not  undertake 
to  say  on  his  own  authority  that  those  things  are  true.  He  quotes  those 
statements  from  a  certain  Miss  Quinn,  who  is  referred  to  elsewhere  in  the 
article;  but  that,  gentlemen,  makes  no  difference  for  the  purposes  of  this 
case.  Xou  may  take  those  statements  Just  as  if  they  had  been  made  on  the 
authority  of  the  Post  itself.  The  defendant  is  as  much  responsible  in  law 
for  publishing  that  some  one  else  says  the  plaintiff  is  an  Ink  maniac  and  has 
an  almost  paranoiacal  desire  to  write  about  women,  as  if  it  had  originated 
those  statements;  and  it  does  not  escape  responsibility  for  them  by  putting 
them  into  the  mouth  of  a  third  party,  and  the  fact  even  that  a  third  party 
made  them  does  not  Justify  the  defendant  in  publishing  them.  But,  holding 
the  Post  responsible  for  those  statements  Just  as  if  it  had  made  them  on  Its 
authority,  how  far  aire  you  prepared  to  say  that  those  statements  were  such 
as  tended  to  injure  the  plaintiff  in  ^s  reputation?  Naturally,  you  will  study 
a  little  the  meaning  of  the  words  used  before  you  can  Judge  of  that  question. 
You  will  naturally  inquire:    What  do  such  words  as  those  mean? 

"Now,  in  interpreting  the  meaning  of  words,  their  ordinary  construction 
and  sense  must  be  used,  and  taken  to  be  their  sense,  as  far  as  possible.  Take 
these  words  'ink  maniac'  Standing  by  themselves  I  do  not  believe  they  need 
the  slightest  explanation  to  any  of  you.  You  are  all  perfectly  familiar  with 
the  meaning  of  'ink'  and  the  meaninig  of  'maniac'  I  may  perhaps  question, 
gentlemen,  whether  you  can  say  with  as  much  confidence  that  you  know  what 
the  words  together,  'an  ink  maniac,'  mean.  Now,  %  am .  afraid,  moreover, 
that  I  have  no  explanation  that  I  can  afford  you.  I  shall  have  to  leave  It 
to  you  unassisted,  in  your  own  good  common  sense,  to  say  what  'ink  maniac' 
means,  and  whether  calling  a  man  an  ink  maniac  is  something  that  tends 
to  injure  him  in  his  reputation. 

"The  words,  to  come  to  the  other  statement,  'has  an  almost  paranoiacal 
desire  to  write  about  women  when  he  takes  his  pen  in  hand' — ^in  that  state- 
ment I  suppose  it  is  safe  to  say  that  we  all  understand  that  the  word  'para- 
noiacal' indicates  mental  unsoundness,  or  insanity  of  some  kind,  and  more  or 
less  permanent  in  character.  That,  perhaps,  is  a  word  which  is  not  familiar 
to  many  persons.  My  understanding  regarding  that  word,  gentlemen,  is  that 
strictly  speaking  it  is  a  technical  word,  used  by  what  are  called  alienists, 
people  who  have  made  a  study  of  diseases  of  the  mind.  It  does  not  appear 
from  the  connection  in  which  the  word  is  used  here  that  the  man  who  used 
it  had  any  very  accurate,  closer  -definite  idea  of  what  it  did  mean.  It  lool^ 
as  if  he  used  it  because  it  was  a  big-sounding  word  which  he  thought  would 
have  a  good  effect  in  that  place,  without  any  very  definite  notion  of  what  he 
was  really  talking  about  I  think  we  have  all  noticed  that  the  use  of  words 
of  that  sort  is  often  resoried  to  by  writers  in  newspapers.  But  I  do  think, 
gentlemen,  that  we  can  say  that  the  word  'paranoiacal'  does  indicate  mental 
unsoundness  of  some  kind,  never  mind  wliat,  and  of  a  more  or  less  permanent 
character.  I  submit  tiiat  to  you.  You  are  to  make  the  best  you  can  of  that 
charge.  You  are  to  say,  gentlemen,  whether  you  think  it  had  a  tendency  to 
Injure  the  plaintiff  in  his  reputation. 

"Now,  there  are  no  other  explicit  statements,  made  in  so  many  words  in 
this  publication,  which  I  shall  refer  to.  1  shall  instruct  you  that  there  are 
no  other  statements  in  the  article  which  you  need  consider  by  themselves  as 
having  been  made  directly  of  the  plaintiff.  With  one  exception  the  rest  of 
the  article  seems  to  me  criticism.  Of  that  I  will  speak  presently.  There  are 
in  the  article  two  statements  that  this  Miss  Quinn  whom  I  have  mentioned 
brought  a  breach  of  promise  suit  against  the  plaintiff.  Those  statements  I 
ah&U  instruct  you  you  need  not  consider  in  this  case.    The  fact  that  such  a 
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suit  has  been  brought  Is  admitted.  The  statement  therefore  was  true.  The 
fact  that  the  statement  that  such  a  suit  had  been  brought  had  been  widely 
published  elsewhere  months  before  this  publication  in  the  Post  has  also  been 
admitted ;  and  I  see  no  evidence  in  the  case  which  would  warrant  an  award 
of  damages  for  the  mere  fact  that  the  Post  republished  in  this  article  the 
circumstance  that  such  a  suit  as  that  had  been  brought  I  shall  therefore 
instruct  you  regarding  those  two  statements  that  the  breach  of  promise  suit 
had  been  brought,  tliat  you  need  not  consider  them  for  the  purpose  of  award- 
ing damages. 

*'But,  as  to  all  the  other  statements  to  which  I  have  made  reference,  if 
you  are  satisfied  that  these  do  refer  directly  to  the  plaintiff,  and  do  have  a 
tendency  to  expose  him  to  ridicule,  contempt,  and  disgrace,  and  to  bring  him 
into  disrepute,  and  if  you  find  that  his  reputation  was  in  fact  thus  injured 
by  them,  then  you  will  be  justified  in  awarding  him  damages  for  them,  pro- 
vided he  has  also  proved  to  your  satisfaction  that  the  injuries  were  such  as 
call  for  pecuniary  recompense,  and  what  the  proper  amount  of  money  com* 
pensation  is.  Unless  he  has  satisfied  you  on  all  those  points,  as  to  them  your . 
verdict  will  have  to  be  for  the  defendant 

"Now,  I  refer  to  the  so-called  portraits,  illustrations,  and  headlines  that 
introduce  this  article.  I  think  we  may  say  that  it  is  not  obvious,  taking  these 
by  themselves,  that  they  tend  to  expose  the  plaintiff  to  ridicule,  contempt, 
and  disgrace.  It  is  true  that  there  is  a  newspaper  portrait— what  is  called  a 
portrait — of  the  plaintiff  there,  it  seems  to  be  neither  better  nor  worse  than 
most  newspaper  portraits,  so  far  as  I  have  observed.  That  will  be  a  matter 
for  your  judgment,  gentlemen;  i  submit  it  to  you.  There  is  a  portrait,  an- 
other so-called  portrait,  however,  of  Esther  Quinn ;  and  then  there  is  a  rude 
outline  of  a  head,  it  is  not  indicated  whose,  and  certain  so-called  illustrations 
within  the  limits  of  the  outline.  You  must  take  all  that  in  connection  with 
the  printed  article;  and  I  say  that,  if  you  take  those  things  by  themselves, 
it  \b  not  obvious  just  what  they  mean,  nor  just  how  nor  whether  they  have 
any  tendency  to  injure  the  plaintiff.  But  the  plaintiff  has  undertaken  to  tell 
you  what  those  mean,  and  he  must  prove  to  your  satisfaction  that  they  have 
the  sense  and  meaning  which  he  puts  upon  them.  Unless  yon  are  satisfied 
that  they  do  have  the  sense  and  meaning  which  he  puts  upon  them,  your  ver- 
dict should  be  for  the  defendant  as  to  them.  If  he  satisfies  you  also  that 
they  have  that  sense  and  meaning,  and  satisfies  you  also  that  they  had  a 
tendency  to  injure  him,  and  did  injure  him,  and  as  to  the  amount  of  damages 
they  caused  him,  then  you  may  find  a  verdict  in  respect  of  them  for  the 
plaintiff.  The  plaintiff  says  that  the  defendant  in  publishing  and  circulating 
such  statements  and  pictures,  intended  thereby  to  convey,  and  did  convey, 
the  idea  and  meaning  that  the  outline  of  the  human  head  and  obscene  pic- 
tures therein  were  the  outline  and  condition  of  the  •plaintiffs  head  and  mind, 
and  that  the  plaintiff  was  a  licentious  person,  a  moral  pervert,  had  a  degen-' 
erate  mind,  and  had  an  almost  paranoiacal  desire,  that  is,  an  almost  insane 
desire,  to  write  about  women. 

"Now,  gentlemen,  the  first  question  for  yon  then  is:  Do  you  think  those 
pictures,  so  called,  mean  fairly  that?  If  they  do  not,  you  have  nothing  to 
do  with  them.  The  first  question  for  you  is  to  say  what  they  mean,  whether 
they  do  fairly  convey  the  idea  and  meaning  which  the  plaintiff  claims  that 
they  convey.  Now,  if  you  find  that  they  do  convey  the  idea  and  meaning 
which  he  attributes  to  them,  and  if  you  furth^  find  that  he  has  proved  such 
injury  from  them  to  his  reputation  as  deserves  compensation  in  money,  you 
will  be  justified  in  a  verdict  for  him  to  that  amotmt;  and,  if  not,  not  In 
considering  that  question  I  suppose  you  will  undoubtedly  be  considerably 
Influenced  by  this  allegation  that  the  pictures,  what  they  call  pictures,  are 
obscene.  That  is  a  question  for  your  good  judgment  as  reasonable  men. 
I  can  say  nothing  which  will  assist  you  in  regard  to  that  I  might  express 
my  opinion,  but  you  would  not  be  bound  by  it  The  questi6n  is  one  peculiar- 
ly for  you,  about  which  I  ought  to  express  no  opinion  at  aU.  It  is  one  of 
those  things  peculiarly  for  the  jury  to  settle.  Now,  give  those  pictures  fair 
oousideration.  Give  what  the  plaintiff  claims  in  regard  to  them  fair  consid- 
eration and  see  what  your  opinion  is  as  reasonable  men.  Do  you  see  any- 
thing obscene  in  what  stands  there  at  the  head  of  the  article? 
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•^ow,  except  as  I  have  thus  far  indicated,  gentl«nen,  yon  may  treat  the 
Teet  of  this  publication  in  the  Post  as  a  criticism  of  tlie  plaintiff's  book,  a 
part  of  which  lias  been  read  to  you,  wliich  has  been  frequently  quoted  to  you 
during  the  trial,  and  which  you  will  have  with  you  in  your  room  when  you 
deliberate  on  this  case.  80,  regarding  the  publication,  as  a  criticism  of  a 
book  published  by  the  plaintiff,  the  burdai  is  on  the  phiintiff  to  satisfy  you 
by  a  fair  preponderanee  of  the  evidence  either  that  the  defendant  published 
this  criticism  out  of  actual  ill  will  toward  the  plaintiff,  out  of  an  actual 
desire  and  purpose  to  injure  him,  or  else  that  the  article  exceeds  the  limit  of 
fair  criticism  and  comment  allowed  in  criticising  books.  One  of  those  things 
the  plaintiff  must  satiB^  you  of  by  a  fair  preponderance  of  the  evidence. 
Otherwise,  regarding  the  article  as  a  criticism,  your  verdict  will  have  to  be 
for  the  defendant,  on  the  ground  that,  as  criticism,  the  article  has  done  him 
no  legal  wrong. 

'*Now,  if  the  defendant  published  this  arUcle  out  of  actual  iU  will  toward 
the  plaintiff,  out  of  a  deliberate  wish  to  do  him  a  mischief  in  his  reputation, 
then  what  is  said  about  his  book  in  the  publication,  if  you  think  it  is  of 
such  a  nature  as  to  tend  to  expose  liim  to  ridicule,  contempt,  and  disgrace, 
the  criticism  then,  whatever  it  was,  becomes  something  for  which  he  may 
recover — for  any  injury  actually  done  to  his  reputation  by  it,  even  if  the 
criticism  would  have  been  allowable  if  there  had  been  no  such  actual  ill  will 
Involved  in  it.  Now,  what  will  you  say?  Was  this  publication,  on  the  evi- 
dence which  you  have  heard,  due  to  any  actual  ill  will  toward  the  plaintiff 
on  the  Post*s  part?  You  may  consider  the  article  itself  as  a  whole,  and  the 
arguments  which  have  been  addressed  to  you  about  it  You  may  consider 
the  evidence  of  the  Post's  employes,  Troy  and  Meloon,  who  got  up  the  article 
together.  Now,  as  you  have  heard,  they  deny  that  they  had  any  ill  will 
toward  the  plaintiff,  or  any  intention  to  injure  him;  but  they  have  made, 
as  you  have  heard,  certain  admissions  as  to  what  they  tried  to  do,  meant 
and  planned  to  do,  in  laying  out  the  article,  and  deciding  what  should  be 
discussed  in  it,  from  which  the  plaintiff  has  argued  to  you  that,  notwith- 
standing they  deny  it,  they  must  have  been  actuated  by  real,  deliberate 
hostility,  by  a  wish  to  injure  the  plaintiff.  Now,  what  is  indicated  to  you 
by  that,  on  the  whole?  You  may  consider  all  those  things  whidi  I  have  re- 
ferred to  in  tills  item;  and,  gentlemen,  you  may  properly  consider  also 
whether  or  not,  as  the  defendant  claims,  the  review  has  omitted  many  ref- 
erences to  women  found  ip  the  book,  and  toned  down  certain  portions  of  the 
book.  If  you  find  that  that  was  the  fact,  you  may  consider  that  in  deciding 
whether  there  was  any  actual  ill  will  toward  the  plaintiff.  And  on  that  ques- 
tion you  may  further  consider  the  fact,  if  you  hud  it  to  be  a  fact,  that  the 
statements  in  the  review  were  made,  not  on  the  authority  of  the  reviewer, 
but  on  the  authority  of  somebody  else  named  in  the  review. 

**If  then,  without  any  actual  ill  will  toward  Prof.  Peck,  or  any  desire  to 
injure  him,  you  find  that  this  publication  went  further  in  what  it  said  than 
fair  criticism  and  commentary  on  his  book,  and  if,  where  it  went  beyond  fair 
comment,  you  find  that  it  tended  to  injure  him  in  his  reputation  by  exposing 
him  to  ridicule,  disgr^ice,  and  shame,  and  if  you  find  proved  an  actual  injury 
to  his  reputation  of  that  kind  from  that  cause  such  as  deserves  compensation 
in  money,  then  a  verdict  for  the  plaintiff  would  be  justified  for  the  injury 
done  by  the  criticism  in  this  publication;   and,  if  not,  not 

**To  determine  the  question  there  arising  you  will  have  to  understand  some- 
thing about  the  limits  of  fair  criticism  and  comment  upon  a  book  which  has 
been  published.  How  far  may  anybody  who  undertakes  to  review  another's 
book  in  the  public  prints  go  in  finding  fault?  Now,  gentlemen,  it  is  my  duty 
to  say  to  you  there  that  the  limits  of  fair  comment  are  by  no  means  narrow. 
If  a  man  publishes  a  book,  he  may  l>e  said  to  invite  and  to  expect  criticism. 
He  has  no  right  to  complain  of  condemnation  of  his  book,  or  ridicule  of  his 
book,  when  honest  if  there  is  anything  whatever  in  his  book  which  in  any 
way  justifies  the  condemnation  or  ridicule.  Anybody  is  free,  under  our  laws, 
to  publish  his  honest  opinion  about  the  book,  abusing  it  making  fun  of  it 
as  he  thinks  it  deserves,  providing  he  does  not  go  beyond  what  is  reasonable 
in  view  of  the  actual  contents  of  the  book  itself. 

"You  have  l^y  this  time  had  a  chance  to  form  a  tolerably  good  impression 
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of  the  nature  of  the  book.  As  I  hftye  said,  yon  will  haVe^the  book'witb  yon; 
and,  if  yon  desire  to  make  further  investigation,  you  will  have  plenty  of 
opportunity  to  do  so ;  but  a  good  deal  of  it  has  been  read  to  you,  and  some 
of  it  quoted  to  you  over  and  over  again.  You  are  to  remember  that  the  book 
is  not  to  be  Judged  by  a  single  isolated  expression  taken  out  of  what  goes 
before  and  comes  after  it  That  would  not  be  a  fair  treatment  of  any  writ- 
ing. You  must  judge  the  book,  and  any  topic  treated  in  it,  by  its  fair  mean- 
ing taken  as  a  whole.  And  I  might  say  the  same  thing  applies  to  this  publi- 
cation in  the  Post  It  will  not  do  to  pick  out  any  one  passage  written  in 
criticism  of  that  book,  and  judge  it  by  itself,  entirely  separated,  isolated, 
from  what  goes  before  and  after.  You  must  take  the  criticism  as  a  whole, 
just  as  you  must  take  the  book  as  a  whole.  A  newspaper  has  a  right  to 
publish  fair  and  reasonable  comment  upon  a  book,  and  such  publication  is  not 
actionable  in  the  absence  of  actual  malice  or  ill  wilL  The  criticism  may  be 
severe;  it  may  hold  the  author  up  to  ridicule  if  the  writing  justifies  it  If 
the  book  contains  passages  of  an  offensive  or  obnoxious  character,  it  may  be 
described  with  the  severity  which  such  passages  deserve.  In  determining 
what  severity  or  ridicule  is  justified,  the  whole  book  is  to  be  considered,  not 
single  imssages  taken  by  themselves,  separated  from  the  book.  If  the  book 
contains  numerous  passages  referring  to  women,  the  plaintiff  cannot  com- 
plain if  that  fact  is  pointed  out,  and  if  such  comment  is  made  as  their  fre- 
quency and  character  justify ;  and  you,  gentlemen,  must  say  how  far  the 
frequency  and  character  of  such  passages,  if  you  find  any  in  the  book,  justify 
what  the  reviewer  said  about  that  It  is  only  when  the  writer  goes  beyond 
the  limits  of  fair  comment  tliat  the  la^  of  libel  applies  to  it  at  alL  To  com- 
ment or  criticism  a  very  wide  latitude  is  allowed  on  the  grounds  of  public 
policy.  Free  and  unrestricted  criticism  of  what  is  published  in  the  way  of 
books  is  regarded  as  a  thing  for  the  public  advantage.  It  is  good  for  the 
public  to  have  the  honest  opinions  of  persons  who  have  examined  books,  and 
have  honest  opinions  to  express  about  them.  Comment,  to  be  fair,  must  be 
honest  and  also  relevant  That  is,  it  must  re&lly  be  about  something  in  the 
book.  It  must  not  under  pretense  of  being  about  something  found  in  the 
book,  deal  with  something  else  entirely  outside  of  the  book.  Comment  is  not 
unfair  merely  because  the  critic  has  failed  to  see  the  merits  of  the  book,  or 
because  what  he  writes  is  in  bad  taste.  If  the  reputation,  or  if  the  pecuniary 
interest,  of  the  author  of  a  book  criticised  has  suffered  in  consequence  of 
fair  comment,  and  the  criticism  has  not  gone  beyond  that — suffered  in  conse- 
quence of  fair  comment  merely,  not  actuated  by  malice — ^the  person  injured 
can  recover  no  damages. 

"Applying  these  features,  gentlemen,  you  will  have  to  consider  those  fea- 
tures of  the  plaintiff*s  book  which  counsel  on  both  sides  have  called  to  your 
attention  in  argument  So  far  as  you  are  prepared  to  say  that  nothing  be- 
yond the  real  truth  about  the  book  has  been  told,  the  plaintiff  has  no  ground- 
of  recovery.  If,  in  summarizing  or  describing  the  contents,  you  find  that  the 
defendant  told  only  the  truth,  the  plaintiff  has  nothing  to  complain  of.  If, 
in  arguing  on  the  contents,  the  arguments  seem  to  you  justified  by  what  is 
in  the  book,  then  to  that  extent  you  will  have  to  find  that  the  plaintiff  has  no 
ground  of  complaint.  Take  an  illustration:  If  the  plaintiff  says  in  a  book, 
in  his  own  book — says  himself  in  effect — that  he  does  go  to  the  seashore, 
that  he  does  look  at  bathing  houses,  that  he  does  see  women  coming  from 
bathing  houses,  or  bathing  on  the  beach,  he  cacnot  complain  of  the  reviewer, 
saying  that  he  has  said  so  in  his  book.  If  that  and  nothing  more  has  been 
said  of  him,  he  has  no  right  to  complain.  But  K  the  reviewer  in  the  Post 
has  taken  what  the  plaintiff  says  in  his  book  on  those  matters,  and  has  put 
a  construction  upon  them  which  they  do  not  fairly  and  reasonably  bear,  has 
said  something  on  that  subject  which  the  book  does  not  justify  in.  your  opin- 
ion, then  the  limits  of  fair  criticism  have  been  exceeded;   if  not,  not 

••Now,  gentlemen,  I  think  that  is  all  that  I  can  usefully  say  to  you  regard- 
ing fair  criticism.  You  must  compare  the  book  and  the  article  in  the  light' 
of  the  suggestions  I  have  made;  and,  if  you  are  satisfied  that  the  Post's  re- 
marks did  go  in  the  direction  of  blame  or  ridicule,  beyond  anything  reason- 
ably justified  \>y  ^e  bool(,  according  to  what  I  have  told  you»  then  to  tb^t 
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extent— to  tbe  extent  that  yon  find  tliat  those  limits  were  exceeded— you 
may  regard  the  remarks  as  giving  the  plaintiff  the  right  to  damages;  but 
not  to  any  greater  extent  That  the  criticism  of  the  Post  was  not  at  all  skill- 
ful or  competent,  or  even  Intelligent;  that  it  was  blundering  and  ignorant, 
if  you  think  it  was  so,  is  not  important,  except  so  far  as  those  facts  may 
lead  you  to  believe  that  the  limits  of  fair  criticism  were  exceeded  by  the 
reviewer. 

"Now,  gentlemen,  I  have  indicated  to  you  the  particular  grounds  upon 
which  you  may  perhaps  find — it  will  be  for  you  to  say — that  the  plaintiff  has 
satisfied  you,  by  a  fair  preponderance  of  the  evidence,  that  an  injury  was 
wrongfully  done  to  his  reputation.  If  you  are  so  satisfied  as  to  those  things, 
or  any  of  them,  then  you  will  come  to  the  question  of  damages.  If  you  are 
not  so  satisfied  as  to  any  of  them  or  as  to  such  of  them  with  regard  to  which 
you  are  not  so  satisfied,  you  will  not  come  to  the  question  of  damages  at  all. 
But  I  have  to  assume  now,  for  the  purpose  of  instructing  you  about  it,  that 
you  do  come  to  the  question  of  damages.  You  are  not  to  understand  it  as 
any  intimation  on  my  part  whatever  that  you  will  or  that  you  will  not  That 
is  a  question  wholly  for  you  to  settle. 

•*I  suppose,  for  the  purpose  of  instructing  you  further  regarding  the  rule 
of  damages,  that  as  to  some  of  these  things,  or  all  of  them,  you  have  found 
that  the  plaintiff  has  been  wrongfully  held  up  to  contempt,  ridicule,  or  dis- 
firrace  by  the  Post,  and  that  his  reputation  has  suffered  from  that  cause  and 
from  no  other.  What  rule  are  you  to  follow  in  awarding  damages  for  an 
injury  like  that?  1  instruct  you  there,  gentlemen,  that  you  are  in  that  case 
to  determine,  from  all  the  evidence  and  circumstances  as  proved  at  the  trial, 
what  damages  ought  to  be  given  to  the  plaintiff,  not  exceeding  the  amount 
claimed.  In  fixing  tbe  measure  of  damages  the  jury  may  take  into  considera- 
tion the  mental  suffering  produced,  if  any,  by  the  publication  of  the  article 
or  pictures,  or  both,  if  they  believe  from  the  evidence  that  such  suffering  has 
been  endured  by  the  plaintiff,  and  the  injury,  if  any,  to  him  in  his  reputation, 
and  tbe  loss,  if  any,  to  the  plaintiff  by  diminution  of  a  demand  by  publishers 
for  his  contributions,  literature,  to  magazines  and  periodicals,  caused  by  the 
publication  of  the  article  and  pictures,  if  they  believe  from  the  evidence  that 
such  injury  and  loss  had  been  suffered  by  the  plaintiff.  The  loss  of  contracts 
with  publishers,  if  any,  suffered  by  the  plaintiff,  and  caused  by  the  publica- 
tion of  the  article  and  pictures,  if  you  believe  from  the  evidence  that  such 
loss  of  contracts  has  been  suffered  by  the  plaintiff,  and  the  probable  future 
loss,  if  any,  by  the  plaintiff  by  the  diminution  of  a  demand  by  publishers  for 
his  contributions  to  literature,  to  magazines  and  periodicals,  which  the  publi- 
cation of  the  article  and  pictures  is  reasonably  calculated  to  produce,  if  you 
believe  from  the  evidence  that  such  future  loss  will  be  suffered  by  the  plaintiff. 

'*I  instruct  you,  gentlemen,  that  if  the  plaintiff  is  entitled  to  any  damages, 
he  can  recover  only  compensatory  damages ;  that  is,  only  such  damages,  only 
such  amount  in  money,  as  you  think  is  a  fair  and  reasonable  indemnity  for 
the  actual  injury  that  he  has  sustained.  Ue  cannot  recover  what  are  called 
vindictive  or  punitive  damages.  Wo  such  damages  are  recoverable  in  this 
case.  There  are  cases  in  which  a  jury  may  award  damages  going  beyond 
actual  indemnity,  going  beyond  actual  injury,  for  the  sake  of  punishing  the 
defendant  and  marking  their  sense  of  the  wrong  which  he  has  committed. 
This  is  not  a  case  of  that  kind.  In  this  case  you  will  be  limited  in  any  award 
of  damages  you  may  make  to  actual  compensation,  for  an  actual  injury  suf- 
fered. The  plaintiff,  if  he  recover  any  damages  at  all,  can  recover  only  such 
damages  as  are  proved  to  be  due  to  the  article  published  by  the  defendant 
The  wrong  done  by  the  defendant  must  be  the  efficient  cause  of  the  damages 
sustained  In  order  to  hold  it  responsible  therefor.  The  defendant  is  not  lia- 
ble for  injury  to  the  plaintiff's  reputation  caused  by  prior  publications  -of 
other  parties,  or  by  prior  acts  of  other  persons.  The  burden  is  on  the  plain- 
tiff to  prove  the  damages  directly  caused  to  him  by  the  publication  in  the 
Post ;  and,  if  the  jury  are  not  satisfied  on  the  evidence  that  the  damage  was 
caused  by  or  was  due  to  that  publication,  they  should  find  for  the  defendant 

**The  jury  may  consider  that  the  defendant  promptly  offered  to  correct,  or 
publish  anything  which  the  plaintiff  desired,  and  that  the  plaintiff  scorned 
the  offer,  it  tliey  find  that  those  were  the  facta    You  have  heard,  gentlemen. 
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tbat  after  tbe  publication  of  this  article  the  plaintiff  and  the  defendant  bad 
certain  correspondence.  You  have  seen  the  letters.  Do  the  letters  indicate 
to  your  minds  tbat  in  good  faith  the  defendant  offered  the  plaintiff  to  pub- 
lish anything  he  desired,  and  that  the  plaintiff  scorned  such  an  offer?  That 
is  for  you  to  decide.  If  you  so  find,  you  may  consider  it  on  the  question  of 
damages.  Tbe  plaintiff  is  not  to  be  allowed  here  any  damages  in  reparation 
which  you  And  that  he  might  equally  have  had  without  suit. 

"Now,  gentlemen,  the  damages,  you  will  remember,  are  to  be  only  for  in- 
juries caused  by  this  publication,  not  for  injuries  from  other  causes.  There 
is  evidence  here  tbat  some  of  the  damage  complained  of  was  due  to  other 
causes.  You  have  beard  tbat  evidence;  you  have  heard  it  argued  about; 
and  tbe  question  is  for  you. 

**Tbe  question  of  damages,  in  case  you  reach  it,  will  be  one  particularly 
calling  for  the  exercise  of  your  good  Judgment  and  your  fair  discretion.  If 
you  should  think  tbat  what  the  Post  published  may  have  done  tbe  plaintiff 
an  injury  in  bis  reputation,  but  not  so  much  of  an  injury  as  to  inflict  upon 
him  any  substantial  damage  in  money,  that  could  be  indicated  In  your  verdict 
by  an  award  of  nominal  damages,  $1,  or  some  such  sum.  Such  a  verdict 
would  Indicate  only  that  you  thought  tbe  Post  had  published  something 
which  it  ought  not  to  have  published,  but  that  no  real  substantial  harm  bad 
been  done  to  tbe  plaintilTa  reputation.  You  might,  of  course,  find  that  you 
thought  no  harm  had  been  done  at  all,  tbat  his  reputation  bad  not  been  in- 
jured in  the  least;  and  in  tbat  case  you  would  find  for  tbe  defendant  If 
you  find  tbat  an  injury  has  been  done,  but  no  substantial  damage  suffered  by 
it,  you  can  bring  in  a  verdict  for  nominal  damages.  Beyond  tbat,  in  propor- 
tion as  you  find  that  an  injury  has  been  done  tbe  plaintiff's  reputation,  and 
tbat  from  that  injury  he  has  suffered  a  serious  damage,  to  that  extent  your 
award  should  be  increased ;  and,  in  making  your  award,  you  should  endeavor 
to  award  him  what  you  can,  as  reasonable  men,  say  is  fair  and  reasonable 
compensation  for  any  actual  injury  to  bis  reputation  tbat  he  has  suffered. 
But  in  no  case  should  he  be  awarded  more  than  J  ist,  fair,  and  reasonable  com- 
pensation for  an  actual  injury  done.  You  are  ber^)  to  do  Justice,  and  nothing 
more,  between  these  parties,  fairly  and  Impartial  y,  without  showing  one  of 
them  any  more  favor  than  you  do  tbe  other.  Should  you  make  any  award  of 
damages,  your  award  should  not  be  indiscreet  or  unreasonable.  It  should 
not  be  in  the  exercise  of  generosity.  It  should  bo  Just  what  you  reasonable 
men  say  is  fair  and  reasonable  compensation.  You  are  to  view  this  testi- 
mony about  damages,  as  you  are  to  view  the  testimony  on  bM  the  other  points 
in  the  case,  fairly  and  impartially,  from  all  sides,  and  come  to  the  conclusion 
indicated  by  tbe  condition  In  your  minds  after  you  have  done  that 

"Counsel  may  now  Indicate  to  me  anything  they  may  wish  to  indi- 
cate.   ♦    ♦    ♦ 

*'Mr.  Pugh:  Exceptions  to  what  was  taken  out  of  the  requests  at  the  con- 
ference upon  the  rulings  are  saved? 

"Tbe  Court:   Yes. 

"The  Court:  One  thing  more,  gentlemen,  on  this  question  of  damages.  Tbe 
plaintiff  desires  tbat  I  recall  to  your  mind  the  evidence  about  tbe  demand 
tbe  plaintiff  bad  for  literary  contributions  to  magazines  and  periodicals  be- 
fore tbe  publication  of  this  article,  and  the  evidence  regarding  what  demands 
he  had  after  It.  That,  as  1  recall,  was  fully  argued  to  you  by  counsel  last 
week.  The  mere  fact  tbat  the  demand  fell  off,  if  it  be  a  fact,  does  not  neces- 
sarily prove  tbat  the  falling  off  was  by  reason  of  this  publication  in  the 
Post ;  but,  If  you  can  say  tbat  it  was  due  to  the  publication  in  tbe  Post,  then 
to  such  extent  as  you  find  tbat  it  was  due  to  the  publication  in  tbe  Post,  it 
will  be  proper  for  you  to  take  it  Into  account  on  the  question  of  damages. 

"At  the  conclusion  of  tbe  charge,  defendant's  counsel  stated  to  the  court: 

"'It  is  not  necessary,  your  honor,  to  go  over  the  matters  which  we  dis- 
cussed at  tbe  conference  on  our  requests?* 

"To  which  the  court  replied: 

••  *Your  exceptions  are  saved  on  all  those  matters.' " 

A  careful  examination  of  the  declaration  as  amended,  and  the  an- 
swers, and  the  very  comprehensive  and  careful  charge  of  the  preside 
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ing  judge,  make  it  clear  that,  while  the  case  upon  the  declaration  was 
one  of  libel,  it  was  treated  under  the  defendant's  pleadings  as  one  in 
which  the  issue  of  libel  was  not  in  practical,  or  substantiSil  contro- 
versy, and  as  one  which,  upon  the  practical  issues  raised  by  the  an- 
swer became  something  in  substance  more  in  the  nature  of  an  action 
on  the  case  for  injuries  sustained  than  one  of  strict  libel,  and  it  is 
apparent  that  the  learned  judge  did  not  undertake  to  direct  the  course 
of  the  trial  strictly  upon  the  lines  of  a  common  law  trial  for  libel, 
and  when  the  cause  was  finally  submitted  to  the  jury  there  was  no 
explanation  of  the  circiunstances  under  which,  in  the  old  common- 
law  libel  sense,  general  damages  were  dependent  upon  the  proof  of 
special  damages. 

In  short,  upon  the  plaintiff's  declaration,  this  was  a  case  of  libel; 
but  upon  the  defendant's  answer  and  the  issues  actually  tried,  it  be- 
came in  substance  one  of  reasonable  or  unreasonable  press  comment. 
The  plaintiff  is  not  complaining  that  the  cause  was  tried  upon  that 
issue,  and  the  defendant  cannot  be  heard  to  complain  that  the  rules 
of  damages  are  less  favorable  to  him  under  the  issue  of  reasonable 
or  unreasonable  comment  than  under  the  strict  issue  of  libel  or  no 
libel,  because  he  tendered  that  issue  as  the  one  upon  which  the  trial 
was  in  substance  had,  and,  the  one  under  which  the  substantial  facts 
in  controversy  were  determined. 

This  case,  in  a  sense,  may  be  said  to  be  sui  generis,  because  the 
damaging  matter  consists  J:hiefly  of  ingenious,  suggestive,  and  sensa- 
tional drawings  and  pictures  connecting  themselves  with  printed  state- 
ments and  lines,  which  Were  well  calculated,  through  the  force  of 
subtle  innuendoes,  to  brinjg^  both  the  book,  the  author,  and  his  other 
writings  into  disrepute  ipder  circiunstances  which  would  naturally 
cause  mental  disturbance  ^and  anguish. 

The  alleged  harmful  and  damaging  character  of  the  publication 
complained  of  in  this  case  consists  in  the  combination — ^a  combina- 
tion in  which  it  was  designed  to  avoid  the  consequences  of  the  strict 
common-law  libel,  but  at  the  same  time  impair  the  weight  of  Prof. 
Peck's  authorship  and  to  bring  the  author  into  contempt  and  under 
the  weight  of  ridicule.  The  complexity  of  the  harmful  publication 
involving  as  it  did  the  newer  arts,  that  is  to  say,  something  different 
from  allied  libel  in  cold  print,  presented  a  situation  where  it  became 
necessary  for  the  defendant  to  depart  from  the  strict  technical  lines 
governing  trials  of  the  ordinary  libel  suit.  There  is  a  wide  difference 
between  the  character  of  the  issue  of  good  faith  and  fair  and  reasona- 
ble comment,  and  that  of  a  strict  issue  of  libel  or  no  libel,  and  as  a 
consequence  of  that  particular  defense,  which  became  the  essential 
and  substantial  issue,  the  character  of  the  trial  was  changed,  and  it 
became  necessary  for  the  court  to  conform  the  conduct  of  the  cause 
to  such  a  situation  and  to  put  the  case  upon  broader  lines  than  those 
which  obtain  under  strict  libel  issues  and  to  adapt  the  trial  to  such  a 
common  sense  course  as  would  permit  the  case  in  hand  to  be  pre- 
sented to  the  jury  under  such  rulings  and  instructions  as  would  en- 
able them  to  deal  justly  and  comprehensively  with  the  situation  before 
them,  and  under  the  adoption  of  such  a  course  the  publication,  the 
190  r.— 2 
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book,  the  pictures,  the  lines,  and  the  testimony  of  the  witnesses  were 
before  the  jury  upon  the  question  of  fact  raised  by  the  issues  and 
involved  in  the  right  of  fair  comment. 

Neither  upon  the  pleadings  nor  upon  the  trial  was  there  any  at- 
tempt to  justify,  in  the  common-law  sense  of  the  older  libel  suit  trials, 
where  the  truth  of  the  words  was  proven.  Indeed,  from  the  very 
nature  of  the  words,  the  lines,  and  the  suggestive  pictures,  it  was  a 
thing  impossible  to  prove  the  truth  or  untruth  of  the  combination. 
From  the  very  nature  of  things,  it  was  impossible  to  frame  an  issue 
to  the  end  that  an  intelligent  and  definite  ultimate  fact  of  truth  or 
untruth  could  be  ascertained  in  a  jury  trial.  It  resulted  therefore 
that,  as  the  publication  was  not  susceptible  of  the  test  of  truth  or  un- 
truth, the  defense,  after  denying  malice,  was  chiefly,  if  not  altogether, 
based  upon  the  right  to  review  and  make  fair  comment  upon  pub- 
lications, a  right  based  upon  the  freedom  of  the  press  and  upon  pub- 
lic policy,  and  it  was  upon  that  general  line  that  the  case  was  sub- 
mitted to  the  jujy. 

It  is  perfectly  true  that  upon  the  issues  raised  by  the  defendant  the 
case  became  one  of  fair  or  unfair  comment,  and  how  could  there  be 
a  better  form  of  trial  in  a  case  of  this  nature,  upon  the  issues  raised 
by  the  defendant,  than  one  which  accords  to  the  publisher  the  abso- 
lute and  inalienable  right  of  free  and  fair  comment,  and  whether  the 
publication  be  called  a  libel  or  some  other  name  which  may  be  in- 
vented, through  which  it  may  be  defined  with  legal  certainty — a  trial 
which  raises  for  the  jury  a  definite  question  of  fact  to  be  determined, 
namely,  the  plain  and  simple  question  whether  the  inalienable  right 
has  been  fairly  and  reasonably  exercised. 

A  case  like  this,  upon  the  issues,  becomes  exceptional  and  there- 
fore involves  no  departure  from  the  rules  of  substance  in  respect  to 
strict  libel,  yet  upon  the  pleadings  it  is  made  one  which  requires  some 
departure  from  the  course  of  trial  ordinarily  obtaining  in  strict  libel 
cases,  because  the  substantial  issue  of  fair  comment  raised  by  the 
defendant  with  respect  to  the  alleged  offending  matter  consisting  of  a 
combination  of  words,  and  various  kinds  of  suggestive  pictures  and 
lines,  with  subtle  and  suggestive  settings,  relieves  the  case  from  the 
peculiar  and  exceptional  rule  in  respect  to  damages  which  obtained 
under  the  technical  issues  of  libel  or  no  libel  in  ancient  times. 

This  case  raises  the  broad  issue  of  fair  comment  as  the  sole,  essen- 
tial, and  substantial  one.  Under  such  an  issue,  if  the  jury  under 
proper  instructions  finds  the  comment  or  criticism  to  be  fair,  the  re- 
sult operates  as  a  justification  as  did  proof  of  the  truth  of  words  un- 
der the  old  libel  system ;  and  if  found  to  be  unfair,  the  right  of  com- 
ment has  been  wrongfully  exercised,  and  the  wrongdoer  should  re- 
spond in  damages  for  the  injury  he  has  done.  This  would  be  the 
redress  afforded  in  ordinary  tort  cases,  and  whether  the  wrongful 
matter  alleged  is  strictly  libelous,  or  whether  it  is  unfair  comment, 
it  is  founded  in  tort,  and  from  the  nature  of  the  alleged  wrong  and 
the  character  of  the  issue  raised  by  the  defendant,  it  results  that  the 
trial  in  respect  to  it  must  conform  more  to  the  forms  of  a  trial  in  an 
action  on  the  case,  than  to  the  order  of  trial  in  a  strict  libel  suit 
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"There  is  not  now,  nor  was  there  ever,  any  right  to  pollute  the  nat- 
ural waters  running  through  communities ;  but  there  is  now  and  ever 
has  been  the  right  of  reasonable  and  beneficial  use.  The  issues  in  the 
two  instances  are  naturally  and  necessarily  different,  and  trials  in 
respect  to  the  two  situations  naturally  proceed  upon  different  lines. 
In  the  first  instance,  the  question  would  be  whether  it  involved  the 
wrongful  act,  and  if  it  did,  whether  it  could  be  justified.  In  the  other, 
the  question  would  be  whether  an  existing  right  was  reasonably  exer- 
cised. There  is  not  now,  nor  was  there  ever,  any  right  of  libel ;  but 
there  is  now  and  for  a  long  time  has  been  the  absolute  and  inalienable 
right  of  reasonable  and  beneficial  press  comment  upon  public  and 
quasi  public  questions,  and  literary  productions,  and  the  question  of 
the  reasonableness  of  comment  and  criticism  being  a  simple  one,  why, 
upon  an  issue  like  the  one  here,  should  the  situation  not  be  emanci- 
pated from  distracting  issues,  rather  than  hampered  and  confused  by 
•pectjiar  limitations  and  contingencies  like  those  in  respect  to  special 
damages  which  may  have  had  a  rightful  function  in  the  old  action  for 
libel,  but  no  rightful  or  useful  adaptation  to  a  publication  like  the  one 
in  question,  where  the  substantial  issue  in  respect  to  it  is  simply  an 
issue  of  reasonableness  or  unreasonableness. 

[2]  The  answer  denies  that  the  publication  was  malicious  or  libel- 
ous; denies  the  innuendoes,  and  expressly  puts  the  real  defense  on 
the  ground  of  reasonable  comment  and  criticism;  and  during  the 
trial  when  certain  evidence  of  the  plaintiff's  writings  was  offered  by 
the  defendant,  and  the  question  was  raised  as  to  whether  they  were 
offered  for  the  purpose  of  showing  the  truth  of  the  alleged  libelous 
statement,  counsel  answered: 

"I  do  not  offer  It  for  that  purpose.  I  offer  it  to  show  that  the  article  is  a 
fair  comment  on  the  plaintiff's  pubUcation." 

The  defendant,  under  the  rule  which  has  sometimes  been  held  to 
obtain  in  libel  suits,  in  its  brief  puts  great  stress  upon  the  idea  that 
the  instructions  in  this  case  did  not  make  the  proof  of  special  dam- 
ages the  basis  of  the  right  to  recover  general  damages,  and  upon  the 
idea  that  the  instructions  were  not  given  in  accordance  with  the  def- 
inite and  limited  meaning,  which,  under  the  old  common-law  sense, 
holds  with  respect  to  special  damages  in  actions  of  libel,  and  says, 
among  other  things,  "The  learned  judge  was  clearly  confused  and  in 
error  in  his  conception  of  special  damages,"  and  "not  one  solitary 
matter  in  the  whole  article  was  left  to  the  jury  on  the  ground  of  spe- 
cial damages." 

Our  conclusion  is  that,  upon  the  issue  raised  by  the  defendant,  such 
a  rule  of  special  damages  is  not  admissible  in  a  case  like  this,  and  not- 
withstanding the  fact  that  the  instructions  did  deal  with  some  phases 
of  the  article  as  involving  questions  of  libel,  and  others  as  involving 
the  question  of  fair  comment,  it  still  remains  from  the  nature  of  the 
publication  and  upon  the  real  issues  raised  by  the  pleadings,  the  evi- 
dence, and  the  arguments,  that  the  case  in  substance  was  one  of  fair 
or  unfair  comment,  and  as  the  instructions  were  full  and  complete 
with  respect  to  such  an  issue,  and  as  the  rule  of  damages  given  was 
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the  one  which  should  obtain  in  a  case  like  this,  we  see  no  reversible 
error  in  what  was  said  about  libel.  Moreover,  there  was  no  excep- 
tion directed  against  the  instructions  in  respect  to  the  two  phases  of 
the  article,  the  exceptions  being  to  the  point  that  the  general  dam- 
ages were  not  made  subject  to  proper  proof  of  special  damages, 
and  that  the  definition  in  respect  to  special  damages  was  not  such 
as  obtains  in  libel  suits. 

In  order  to  aid  the  jury  upon  the  substantial  lines  of  fair  com- 
ment, the  learned  judge,  under  broad  and  cautious  instructions, 
made  some  allusions  to  the  words  "ink  maniac"  and  their  mean- 
ing, or  what  the  jury  might  accept  as  their  meaning,  and  as  was 
done  by  Judge  Coxe  in  McClure  v.  Philipp,  170  Fed.  910,  96  C.  C. 
A.  86,  in  respect  to  the  words  "private  graft,"  gave  a  cautious  ex- 
planation of  the  meaning  of  the  more  technical  word  "paranoia- 
cal,"  which  had  reference  to  the  phrase  in  the  article  complained 
of,  "He  has  an  almost  paranoiacal  desire  to  write  of  women  when 
he  takes  a  pen  in  hand," 

It  will  be  seen  by  the  instructions  which  have  been  set  forth  at 
large  that  the  trial  judge  fully  recognized  and  emphasized  the  right 
of  the  defendant  without  ill  will  to  make  a  free,  fair,  truthful,  and 
reasonable  criticism  of  the  book  under  review,  even  subjecting  it 
to  condemnation  and  ridicule,  but  explained  that  that  right  was 
not  so  broad  a  right  as  to  justify  unfair  comment  or  criticism  un- 
der ill  will,  or  a  wrongful  attack  upon  the  author  personally  or 
professionally,  and  if  the  publication  or  the  way  the  criticism  was 
set  forth  with  illustrations  was  wrongful  and  harmful,  then  the 
law  would  afford  redress,  and  the  defendant  would  be  answerable 
in  damages.  The  two  phases  of  the  case,  that  is  to  say,  the  sup- 
posed harm  to  the  book,  and  the  supposed  harm  to  the  plaintiff 
personally  and  his  business,  were  stated  to  the  jury  carefully  and 
comprehensively.  There  were  no  exceptions  to  the  charge  save  a 
general  exception  as  to  what  was  taken  out  of  the  requests  at  the 
conference  upon  the  rulings,  and  this  exception  we  must  view  as 
one  altogether  too  indefinite  to  entitle  it  to  examination.  Still  it 
may  well  enough  be  observed,  with  such  examination  as  we  are 
able  to  make  from  what  appears  in  the  record,  that  we  discover 
nothing  which  works  injustice  to  the  defendant,  and  this  is  so  be- 
cause we  accept  the  instructions  as  comprehensively  and  sufficient- 
ly stating  the  rules  governing  the  right  of  fair  comment,  as  well 
as  the  question  of  damages  in  a  case  like  this. 

Having  given  the  jury  instructions  sufficiently  favorable  to  the 
defendant  upon  the  question  of  the  right  of  fair  criticism,  the 
judge  made  the  right  of  recovery  or  no  recovery  depend  upon 
whether  the  jury  should  find  that  the  criticism  was  fair  or  unfair, 
and  after  cautioning  them  that  they  were  not  to  consider  the  ques- 
tion of  damages  except  upon  the  particular  grounds  he  had  indi- 
cated, the  judge  proceeded  to  exclude  from  consideration  all  ques- 
tions as  to  punitive  damages,  and  stated  that  they  must  only  con- 
sider compensatory  damages  and  such  as  directly  flow  from  the 
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wrongful  act  and  'such  as  have  direct  reference  to  the  actual  in- 
juries sustained. 

There  was  some  reference  during  the  course  of  the  trial  to  a 
publication  elsewhere  at  about  the  same  time ;  but  the  jury  were 
carefully  instructed  that  they  were  to  consider  only  such  injuries 
as  resulted  to  the  plaintiff  through  the  direct  influence  of  the  Bos- 
ton Post  publication  in  question. 

The  nature  and  scope  of  the  instructions  upon  the  question  of 
damages,  which  cover  in  substance  many  of  the  defendant's  re- 
quests, and  the  lack  of  specific  exceptions  to  the  instructions  given 
upon  that  subject,  leave  nothing  open  for  consideration  in  respect 
to  that  phase  of  the  case  except  so  far  as  questions  may  have  been 
raised  through  requests  previous  to  the  charge. 

There  were  several  exceptions  having  reference  to  a  definition 
of  special  damages,  which  were  taken  in  chambers  at  some  period 
before  the  submission  of  the  case  to  the  jury,  which  it  was  then 
expected  the  presiding  judge  would  give  to  the  jury;  but  we  think 
the  necessity  of  an  examination  into  the  character  of  such  defini- 
tion was  wholly  superseded  by  the  course  of  the  trial  and  the  way 
in  which  the  case  was  finally  submitted.  According  to  the  rec- 
ord, in  connection  with  a  hearing  on  demurrer  when  the  subject 
was  under  discussion  as  to  whether  there  could  be  general  dam- 
ages without  proof  of  special  damages,  the  learned  judge  made  an 
observation  which  involved  his  idea  of  what  special  damages  were, 
and  during  a  consultation  in  respect  to  requests  in  the  course  of 
the  jury  trial,  but  not  in  the  presence  pf  the  jury,  the  court  re- 
marked that  it  adhered  to  the  ruling  made  when  the  demurrer  was 
under  discussion.  But  as  the  case  was  finally  submitted,  general 
damages  were  not  made  dependent  upon  the  proof  of  special  dam- 
ages, and  as  we  think  the  nature  and  scope  of  the  instructions  on 
that  subject  were  correct,  the  incident  of  the  exception  in  respect 
to  special  damages  at  a  former  stage  of  the  trial  became  wholly 
fictitious  and  immaterial,  or,  as  said  in  McClure  v.  Philipp,  170 
Fed.  910-914,  96  C.  C.  A.  86,  "innocuous";  and  this  is  so  because 
an  expression  of  a  presiding  judge  during  the  course  of  a  trial  and 
during  a  consultation  between  the  judge  and  the  attorneys  aside 
from  the  jury,  which  was  not  stated  to  the  jury,  could  have  had 
no  influence  upon  the  result.  It  was  simply  an  incident  of  the 
trial  not  in  the  presence  of  the  jury,  and  as  the  final  instructions 
with  respect  to  damages  were  in  accordance  with  the  rules  which 
under  the  issues  should  govern  in  a  case  like  this,  there  is  no  oc- 
casion to  consider  whether  the  definition  of  special  damages  which 
has  sometimes  been  held  to  obtain  in  strictly  libel  cases  was  right 
or  wrong. 

It  is  true  that,  at  the  conclusion  of  the  charge,  defendant's  coun- 
sel stated  to  the  court,  "It  is  not  necessary  to  go  over  the  matters 
which  we  discussed  at  the  conference  on  our  request,"  and  that 
the  court  replied,  "Your  exceptions  are  saved  on  all  those  mat- 
ters/*   That  was  precisely  what  should  have  been  done  in  order 
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that  the  defendant  should  have  whatever  he  was  entitled  to  under 
the  circumstances ;  but  the  learned  judge  intended,  of  course,  that 
they  were  to  have  only  their  rightful  status,  and  stand  for  what 
they  were  worth  in  view  of  the  instructions  finally  formulated  and 
submitted  to  the  jury,  and  it  was  quite  within  the  province  and 
duty  of  the  court  to  allow  the  exceptions  to  stand,  to  the  end  that 
the  appellate  court  might  determine  their  effect  if  any  upon  the 
ultimate  ground  upon  which  damages  were  finally  ascertained. 

It  is  quite  true  that  in  strict  common-law  actions  of  libel  many 
authorities  make  general  damages  contingent  upon  a  particular 
kind  of  special  damages,  yet  there  are  many  authorities,  like  Ma- 
honey  V.  Charles  A.  Belford,  132  Mass.  393,  Chesley  v.  Thompson, 
137  Mass.  136,  Lombard  v.  Lennox,  155  Mass.  70,  28  N.  E.  1125, 
31  Am.  St.  Rep.  528,  Bishop  v.  Journal  Newspaper  Co.,  168  Mass. 
327,  47  N.  E.  119,  Spencer  v.  McMasters,  16  111.  405,  Swift  v.  Dick- 
erman,  31  Conn.  285,  and  Fry  v.  Bennett,  4  Duer,  247,  which  ap- 
parently do  not  recognize  the  contingency,  but,  not  deciding  and, 
wholly  regardless  of  the  question  as  to  how  far  that  principle 
would  be  applied  under  an  issue  of  libel  or  no  libel  in  respect  to 
strictly  libelous  matter  contained  in  printed  words,  leaving  its  sta- 
tus as  it  is  in  that  class  of  cases  and  quite  independent  of  it,  we 
view  the  character  of  the  publication,  and  the  substance  of  the 
issues  in  this  case,  such  as  to  make  the  supposed  rule  in  respect 
to  special  damages  under  strict  libel  issues  entirely  inapplicable,  • 
and  such  as  to  render  the  general  rules  governing  damages  in  tort 
cases  admissible,  to  the  end  that  results  may  be  reached,  and  that 
justice  may  be  done  upon  simple  and  practical  lines.  Holding  this 
view,  we  think  the  question  of  damages  was  properly  submitted  to 
the  jury,  because  so  far  as  we  can  see  the  instructions  were  in  accord 
with  the  general  rules  of  damages  in  tort  cases  and  sufficiently  favor- 
able to  the  defendant. 

It  is  only  in  a  very  limited  sense  that  the  publication  was  strict- 
ly libelous,  and  that  was  involved  in  the  question  whether  certain 
words  within  quotation  marks  were  written  by  Mr.  Peck ;  and  this 
issue  upon  the  trial  was  one  of  secondary  importance.  The  impor- 
tant inquiry,  therefore,  did  not  in  any  substantial  sense  relate  to 
the  question  as  to  what  language  means,  or  as  to  what  damage 
would  flow  from  words,  and  furthermore  the  question  of  language 
so  far  as  it  was  involved  was  so  interwoven,  intermixed,  and 
merged  with  the  art  phases,  consisting  of  lines,  pictures,  and  fig- 
ures, as  to  render  the  harm  done  by  the  one  phase  and  the  other 
inseparable ;  and,  as  a  result  of  such  a  situation,  general  damages 
should  not  be  made  contingent  upon  the  proof  of  special  damages, 
because  the  substantial  question,  into  which  the  question  of  less 
importance  was  merged,  and  the  issues  upon  the  pleadings  and 
evidence,  taken  altogether,  presented  a  case  of  fair  or  unfair  com- 
ment in  every  substantial  sense  rather  than  one  of  strict  libel. 

We  see  no  reason,  as  expressed  by  Chitty  (Chitty's  Blackstone, 
vol.  3,  *126,  note  12)  many  years  ago,  why  general  damages  should 
be  contingent  upon  proof  of  special  damages,  and  it  is  the  purpose 
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of  this  opinion  to  point  out  that,  in  a  case  like  this,  the  artificial 
and  groundless  rule  has  no  rightful  status.  The  case  in  substance 
does  not,  as  we  have  said,  present  the  question  of  the  meaning  of 
language,  nor  does  it  present  the  question  as  to  the  truth  or  un- 
truth of  the  pictorial  features  of  the  publication ;  and,  while  there 
may  be  quasi  libelous  phases,  they  are,  through  innuendo,  so  in- 
terwoven, intermixed,  and  merged  with  the  free  and  modern  art 
phases,  consisting  of  lines  and  pictures  and  figures,  as  to  make  the 
question  of  truth  or  untruth  indeterminable  either  by  jury  or  court; 
and,  as  a  consequence,  in  order  to  have  a  plain,  simple,  and  ade- 
quate remedy,  the  question  necessarily  must  be  whether  the  right 
of  free  comment  has  been  reasonably  exercised  under  all  the  cir- 
cumstances, and,  if  not,  the  redress  should  be  such  damages  as  flow 
from  the  wrongful  act,  and  such  as  are  recoverable  under  the  usual 
rules  in  the  ordinary  actions  of  tort. 

The  only  reason  given  by  Blackstone  for  requiring  proof  of  spe- 
cial damages  as  a  foundation  for  general  damages  is  that  it  should 
be  made  to  appear  that  the  picture  "was  understood  to  be  leveled 
at  the  plaintiff  or  that  it  was  attended  with  any  actionable  conse- 
quences."   Blackstone,  supra. 

And  as  the  rule  is  now  firmly  established  and  thoroughly  settled 
that  damages  in  all  tort  cases,  whether  special  or  general,  to  be 
recoverable  must  be  connected  with,  and  have  resulted  directly 
from,  the  harm  complained  of,  there  is  no  longer  any  reason  for 
the  existence  of  the  peculiar  rule.  As  the  reason  for  the  old  rule 
of  contingency  has  ceased  to  exist,  it  has  become  one  of  mere  fic- 
tion, and,  if  allowed  to  interpose  itself  in  a  case  like  this  against 
such  damages  as  are  shown  to  flow  from  the  wrongful  act,  it  would 
embarrass  and  hinder  rather  than  promote  and  further  justice.  If 
a  man  suffers  mental  anguish  by  reason  of  a  wrongful  attack  upon 
his  character,  why,  on  principle,  should  his  recovery  for  such  in- 
jury depend  upon  whether  he  has  lost  the  sale  of  a  book  which  had 
been  subscribed  for? 

During  the  trial  the  defendant  offered  12  magazine  articles  of 
which  the  plaintiff  was  the  author,  and  which  were  published  be- 
fore the  Boston  Post  criticism.  Objection  was  taken,  and  upon 
inquiry  as  to  whether  they  were  offered  to  show  the  truth  of  the 
alleged  libelous  publication  counsel  for  the  defendant  said  they 
were  not,  but  that  they  were  offered  under  the  authority  of  a 
Massachusetts  case  and  a  Massachusetts  statute  for  the  purpose 
of  showing  acts  of  the  plaintiff  which  created  a  reasonable  supposi- 
tion that  the  matters  charged  in  the  alleged  libel  were  true,  and 
also  for  the  purpose  of  rebutting  actual  malice.  They  were  ex- 
cluded as  not  admissible  under  the  pleadings,  and  we  think  prop- 
erly upon  that  ground,  as  well  as  upon  the  ground  that  they  were 
not  within  the  knowledge  of  the  Boston  Post  at  the  time  the  al- 
leged libelous  production  was  given  to  the  public,  and  therefore 
could  have  haci  no  possible  effect  either  in  respect  to  the  defend- 
ant's actual  malice  or  in  respect  to  his  reasonable  supposition  as 
to  the  truth  of  the  alleged  libelous  matter. 
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[3]  The  plaintiff  called  a  witness,  who  for  many  years  had  been 
connected  with  editorial  work  in  connection  with  literary  maga- 
zines, and  who  was  acquainted  with  the  purchase  of  manuscripts 
by  magazines,  including  plaintiff's  literature,  and  who  was  asked  if 
the  effect  of  the  publication  would  be  damaging,  and,  if  the  effect 
was  damaging,  how  long  it  would  last.  This  was  objected  to  not 
upon  the  ground  that  the  witness  was  not  qualified,  but  upon  the 
ground  that  the  subject-matter  was  not  of  a  character  to  become 
the  subject  of  expert  testimony.  The  plaintiff  cites  a  long  line  of 
authorities,  some  of  which  tend  strongly  to  sustain  the  evidence 
upon  the  ground  that  the  test  of  the  admissibility  of  expert  testi- 
mony is  not  whether  the  subject-matter  is  common  or  uncommon, 
or  whether  many  persons  or  few  persons  have  some  knowledge, 
but  whether  the  witness  offered  as  an  expert  has  any  peculiar 
knowledge  or  experience  not  common  to  the  world.  But  without 
regard  to  the  strict  question  whether  the  evidence  was  admissible 
or  inadmissible,  and  assuming  for  the  purpose  of  disposing  of  the 
exception  that  it  was  inadmissible,  we  should  feel  bound  to  hold 
that  it  was  not  so  far  prejudicial  as  to  justify  an  interference  with 
the  result  of  the  trial.  It  would  be  perfectly  plain  to  the  ordinary 
man,  whethei'  lawyer  or  layman,  that  such  a  publication  in  connec- 
tion with  its  pictorial  phases  would  be  seriously  damaging  to  the 
plaintiff  and  his  literary  work. 

In  Williamson  v.  United  States,  207  U.  S.  425,  451,  28  Sup.  Ct. 
163,  172  (52  L.  Ed.  278),  while  the  court  was  not  dealing  with  the 
question  of  the  admissibility  of  expert  evidence,  but  with  the 
broader  question  of  the  present  latitude  of  the  rules  of  evidence 
and  the  disinclination  to  disturb  the  results  of  trials,  because  some- 
thing inadmissible,  though  not  seriously  prejudicial  or  harmful, 
gets  before  the  jury,  it  pointed  out  that: 

"As  has  been  frequently  said,  great  latitude  is  allowed  in  the  reception 
of  circumstantial  evidence,  the  aid  of  which  is  constantly  required,  and  there- 
fore, where  direct  evidence  of  the  fact  is  wanting,  the  more  the  jury  can  see 
of  the  surrounding  facts  and  circumstances  the  more  correct  their  judgment 
is  likely  to  be.  *The  competency  of  a  collateral  fact  to  be  used  as  the  basis 
of  legitimate  argument  is  not  to  be  determined  by  the  conclusiveness  of  the 
inferences  it  may  afford  in  reference  to  the  litigated  fact  It  is  enough  if 
these  may  tend,  even  in  a  slight  degree,  to  elucidate  the  Inquiry,  or  to  assist, 
though  remotely,  to  a  determination  probably  founded  in  truth.  The  modem 
tendency,  both  of  legislation  and  of  the  decision  of  courts,  is  to  give  as  wide 
a  scope  as  possible  to  the  investigation  of  facts.  Courts  of  error  are  es- 
pecially unwilling  to  reverse  cases  because  unimportant  and  possibly  irrele- 
vant testimony  may  have  crept  in,  unless  there  is  reason  to  think  that  prac- 
tical injustice  hrfs  been  thereby  caused.* " 

[4]  We  have  to  consider  another  exception  which  has  reference 
to  the  proof  that  the  plaintiff  had  a  wife  and  sister.  We  see  no 
objection  to  the  proof  of  such  a  fact,  as  the  case  was  tried  and 
submitted  upon  the  idea  that  the  plaintiff  was  entitled  to  recover 
for  mental  anguish.  Such  a  fact  was  a  legitimate  one  to  place  be- 
fore the  jury  under  proper  cautions,  because  it  was  proper  for  the 
jury  to  consider  whether  a  man's  mental  anguish  would  be  en- 
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hanced  by  such  environment.  It  was  not  for  the  purpose  of  includ- 
ing the  anguish  of  the  wife  and  sister,  but  for  the  purpose  of  show- 
ing that  the  anguish  of  the  plaintiff  was  the  more  severe,  and,  under 
the  limitations  put  upon  it,  it  could  have  had  no  other  effect. 
Barnes  v.  Campbell,  60  N.  H.  27. 

Other  exceptions  related  to  the  limitation  of  cross-examination 
of  witnesses. 

[5]  Limitations  upon  cross-examination,  upon  the  ground  that 
the  matter  in  hand  is  not  germane  to  the  examination  in  chief, 
upon  the  ground  that  cross-examination  is  too  extended  even  if  it 
relates  to  matter  brought  out  upon  examination  in  chief,  or  upon 
the  ground  that  the  cross-examination  is  remote  in  respect  to  sub- 
ject-matter, or  in  respect  to  time,  are  ordinarily  treated  as  within 
the  discretion  of  the  presiding  judge,  and  not  reviewable  upon  writ 
of  error  except  in  cases  of  extreme  and  extraordinary  exercise  of 
discretion,  and  we  fail  to  discover  any  wrongful  exercise  of  discre- 
tion in  respect  to  the  matters  complained  of. 

[6]  We  do  not  agree  with  the  position  of  the  defendant  that  it 
was  not  open  to  the  plaintiff  in  his  affirmative  case  to  show  his 
standing  in,  and  capacity  to  earn  through,  his  profession,  because, 
under  9ie  theory  which  governed  the  trial,  a  theory  which  is 
thought  to  be  the  right  one,  the  plaintiff's  reasonable  damages 
would  in  a  large  measure  directly  and  peculiarly  depend  upon  these 
elements.  2  Greenleaf  on  Evidence,  §  275 ;  Press  Pub.  Co.  v.  Mc- 
Donald, 63  Fed.  238,  11  C.  C.  A.  155,  26  L.  R.  A.  53;  N.  Y.  Even- 
ing  Journal  Pub.  Co.  v.  Simon,  147  Fed.  224,  77  C.  C.  A.  366;  s.  c, 
203  U.  S.  589,  27  Sup.  Ct.  776,  51  L.  Ed.  330;  McClure  v.  Philipp, 
.170  Fed.  910,  96  C.  C.  A.  86;  Chesley  v.  Thompson,  137  Mass.  136. 

There  are  other  minor  exceptioi;is  as  to  admission  and  rejection 
of  evidence,  and  as  to  requests  for  instructions;  but  they  were 
made  so  far  immaterial  through  the  lines  upon  which  the  case  was 
finally  given  to  the  jury 'as  to  render  discussion  here  quite  unnec- 
essary. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  defend- 
ant in  error  recovers  his  costs  in  this  court. 


McKINNET  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    July  22,  1912.) 

No.  3,516. 

L  Indictment  and  Infobmation  (§  140*) — Motion  to  Quash— SumciENCY 

.     AND    COMPETBNCT   OF   EVIDENCE    BEFORE   GBAND    JuRY. 

Uuless  in  extreme  Instances  to  prevent  clear  injustice,  or  an  abuse  of 
Judicial  process,  a  defendant  against  whom  an  indictment  has  been  re- 
turned cannot  require  the  court  to  review  the  evidence  before  the  grand 
Jury  to  determine  its  sufficiency  or  whether  incompetent  evidence  was 
received. 

[Ed.  Note. — For  other  cases,  see  Indletment  and  Information,  Cent. 
Dig.  §{  474,  475;   Dec.  Dig.  §  140.*] 

•For  oUier  cases  see  same  topic  ft  \  xnxMBZB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Post  OmoB  (§  49*)— Pbosecutiok  foe  Ubing  Mails  to  DEraAiTD— Stim- 

CIBNCT   OF   ETIDBNCE. 

Evidence  held  sufficient  to  sustain  a  judgment  of  conviction  for  nsini: 
the  mails  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Post  Office^  Cent.  Dig.  U  84r^;  Dec. 
Dig.  8  49.* 

Nonmailable  matter,  see  notefB  to  Timmons  ▼.  United  States^  30  G.  O. 
A.  79;    McCarthy  v.  United  States,  110  C.  O.  A.  548.] 

3.  Gband   Juby   (8  2%*) — Competency  of  Jubobs— Distbict  fbom  Which 

Dbawn. 

It  is  no  objection  to  the  legality  of  the  constitution  of  a  federal  grand 
jury  that  it  was  drawn  from  a  district  including,  but  larger  in  area 
than,  the  district  as  it  was  constituted  at  the  time  the  offense  was  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent.  Dig.  |  2;  Dec.  Dig. 
I  2%.*] 

4.  Gband  Juby  (§  42*>— "Pbbsentment."  4     -^ 

A  "presentment"  is  an  accusation  made  by  grand  jurors  upon  personal 
knowledge  or  observation  of  the  facts  instead  of  upon  the  testimony  of 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent  Dig.  I  88;  Dec 
Dig.  I  42.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5531,  5532.] 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Oklahoma. 

Criminal  prosecution  by  the  United  States  against  Richard  P.  Mc- 
Kinney.  Judgment  of  conviction,  and  defendant  brings  error.  Af- 
firmed. 

J.  E.  Whitehead,  for  plaintiff  in  error. 

William  J.  Gregg,  U.  S.  Atty.,  and  Frank  Lee,  AssL  U.  S.  Atty. 

Before  SANBORN,  HOOK,  aiid  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  McKinney,  who  was  convicted  of  using 
the  mails  in  aid  of  a  schemei  to  defraud  (section  5480,  Rev.  St.  {U.  S. 
Comp.  St.  1901,  p.  3696]),  seeks  a  reversal  because  his  motion  to 
quash  the  indictment  was  overruled  and  also  because,  as  he  says,  the 
evidence  at  the  trial  was  insufficient. 

[  1  ]  His  motion  to  quash,  which  we  will  assume  was  a  proper  form 
of  remedy,  stated  that  the  grand  jury  found  the  indictment  solely 
upon  hearsay  and  incompetent  evidence.  To  support  the  motion  he 
offered  to  prove:. 

''That  the  said  indictment  was  found  by  the  said  grand  jury  upon  the 
evidence  of  F.  M.  Trout,  post  office  inspector,  and  upon  an  examination  ot 
the  letters,  and  other  documents  afterwards' introduced  at  the  trial  of  the 
case,  and  copied  in  this  bill  of  exceptions  and  marked  as  exhibits  herein, 
which  letters  and  documents  were  before  the  grand  Jury  as  evidence,  and 
that  no  other  witnesses  or  evidence  was  introduced  at  the  hearing  of  said 
case  before  the  said  grand  Jury,  ttiat  the  said  F.  M.  Trout,  post  office  in- 
spector, did  not  testify  positively  to  any  facts  except  that  he  had  investi- 
gated the  case,  talked  to  the  witnesses  and  to  the  injured  party,  Mittie 
Polk,  and  that  the  said  F.  M.  Trout  only  related  to  the  grand  Jury  his 

*For  other  caaoi  lee  same  topic  A  8  nttmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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conversation  to  tbe  said  witnesses,  qone  of  which  oonversation  was  in  the 
presence  of  the  defendant  or  with  the  defendant" 

The  offer  of  proof  was  denied  by  the  court.  It  is  manifest  that  the 
proof  tendered  was  not  as  broad  as  the  ground  of  the  motion.  The 
authorship  of  the  letters  claimed  to  have  been  written  by  the  accused 
and  the  genuineness  and  significance  of  the  other  documents  were  not 
denied.  Even  the  complaint  of  the  testimony  of  the  post  office  in- 
spector before  the  grand  jury  was  partly,  if  not  entirely,  that  it  was 
not  positive.  So  at  the  most  the  contention  is  substantially  that  part 
of  the  evidence  received  by  the  grand  jury  was  incompetent,  and  all 
of  it  in  its  entirety  was  legally  insufficient  for  an  indictment. 

Some  courts  have  held  rather  broadly  that  it  is  proper  for  a  trial 
court  to  go  behind  an  indictment  and  inquire  into  the  character  of 
the  evidence  upon  which  the  grand  jury  acted.  United  States  v.  Far- 
rington  (D.  C.)  5  Fed.  343;  United  States  v.  Kilpatrick  (D.  C.)  16 
Fed.  765;  Royce  v.  Oklahoma,  5  Okl.  61,  47  Pac.  1083.  Other  courts 
have  taken  the  contrary  view.  United  States  v.  Reed,  2  Blatchf.  435, 
Fed.  Cas.  No.  16,134;  United  States  v.  Brown,  1  Sawy.  531,  Fed. 
Cas.  No.  14,671 ;  United  States  v.  Terry  (D.  C.)  14  Sawy.  49,  39 
Fed.  355;  United  States  v.  Jones  (D.  C.)  69  Fed.  973;  United  Sfates 
V.  Cobban  (C.  C.)  127  Fed.  713.  We  think  the  latter  is  the  better 
rule,  though  doubtless  in  extreme  instances  a  court  may  do  what  is 
needful  to  prevent  clear  injustice  or  an  abuse  of .  judicial  process. 
This  qualification,  however,  is  far  from  a  recognition  of  the  right  of 
a  defendant  to  compel  a  review  of  the  evidence  upon  which  he  was 
indicted.  In  United  States  v.Farrington,  supra,  relied  on  by  the  ac- 
cused, it  was  said : 

"It  is  not  intended  to  snggest  that  whenever  incompetent  testimony  is  re- 
ceived by  a  grand  jury  its  reception  is  Quch  error  or  irregularity  as  to 
vitiate  their  finding  nor  to  hold  that  the  evidence  upon  which  an  indictment 
is  found  shall  be  such  as  the  court  would  regard  as  making  out  a  prima 
facie  case  against  the  accused.  It  is  not  the  province  of  the  court  to  sit  in 
review  of  the  Investigations  of  a  grand  Jury  as  upon  the  review  of  a  trial 
when  error  is  alleged;  but  in  extreme  cases,  when  the  court  can  see  that 
the  finding  of  a  grand  jury  is  based  upon  such  utterly  insufficient  evidence, 
«fr  such  palpably  incompetent  evidence,  as  to  indicate  that  the  indictment 
resulted  from  prejudice,  or  was  found  in  willful  disregard  of  the  rights  of 
the  accused,  the  court  should  interfere  and  quash  the  indictment" 

In  United  States  v.  Reed,  supra,  Mr.  Justice  Nelson  said: 

'*No  case  has  been  cited,  nor  have  we  been  able  to  find  any,  furnishing  an 
authority  for  looking  into  and  revising  the  judgment  of  the  grand  jury  up- 
on the  evidence,  for  the  purpose  of  determining  whether  or  not  the  tinding 
was  founded  upon  sufficient  proof,  or  whether  there  was  a  deficiency  in  re- 
spect to  any  part  of  the  complaint;  and  the  grounds  and  reasons  which 
we  have  briefiy  alluded  to  account  sufficiently  for  the  absence  of  any  such 
precedent" 

In  some  states  the  local  practice  is  affected  by  statutes  and  forms 
no  guide  to  that  which  obtains  in  the  courts  of  the  United  States 
where  the  common-law  rule  prevails. 

The  constitutional  requirement  of  a  presentment  or  indictment  by 
a  grand  jury  (fifth  amendment)  does  not  imply  that  the  proceedings 
of  such  a  body  when  lawfully  constituted  shall  be  subjected  to  a  re- 
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View  by  the  trial  court  at  the  instance  of  the  accused.  Matters  affect- 
ing the  state  or  integrity  of  a  grand  jury  as  an  inquiring  and  accusing 
instrumentality,  such  as  the  number  and  qualifications  of  its  members, 
are  proper  subjects  of  investigation ;  but  to  go  further  and  hold  that 
its  internal  proceedings  must  whenever  challenged  undergo  a  judicial 
scrutiny  and  test  according  to  the  rules  of  trial  evidence  is  but  to  place 
another  needless,  impeding  obstacle  in  the  course  of  criminal  pro- 
cedure. Holt  V.  United  States,  218  U.  S.  245,  31  Sup.  Ct.  2,  54  L.  Ed. 
1021,  20  Ann.  Cas.  1138.  Grand  jurors  are  generally  summoned  from 
the  nonprofessional  walks  of  life,  their  investigations  and  delibera- 
tions are  not  under  the  direct  and  immediate  guidance  of  a  judicial 
officer,  and  they  are  rarely  informed,  much  less  skilled,  in  the  niceties 
of  legal  rules.  It  would  be  illogical  to  test  their  proceedings  by  un- 
familiar standards.  Perhaps  in  actual  practice  they  seek  and  receive 
any  evidence  which  tends  to  show  to  their  injudicial  minds  the  prob- 
ability of  the  commission  of  a  crime  and  the  identity  of  the  perpe- 
trator ;  but  confidence  must  be  reposed  somewhere,  and  public  policy 
requires  the  presumption  that  they  proceed  upon  sufficient  cause  in 
the  formulation  of  a  charge.  Their  selection  is  governed  by  law,  they 
act  under  the  sanction  of  an  oath,  and  their  functions  are  merely  pre- 
liminary, 

[4]  If  a  trial  court  must  review  the  investigation  of  the  grand 
jury  to  determine  whether  it  received  incompetent  evidence,  it  would 
seem  naturally  to  follow  that  all  the  evidence  received  by  such  a  body 
must  be  brought  before  the  court  and  weighed  to  determine  its  legal 
sufficiency.  Under  the  Constitution  a  criminal  prosecution  may  be  up- 
on either  a  presentment  or  an  indictment.  A  "presentment"  is  an  ac- 
cusation made  by  the  grand  jurors  upon  personal  knowledge  or  ob- 
servation of  the  facts  instead  of  upon  the  testimony  of  witnesses. 
Reg.  V.  Russell,  41  E.  C.  L.  139;  State  v.  Skinner,  34  Kan.  256,  8  Pac. 
420.  The  summoning  of  the  grand  jurors  before  the  trial  court  and 
an  examination  of  them  as  to  the  source,  character,  and  extent  of  their 
knowledge,  would  certainly  be  a  novel  proceeding,  but  a  necessary 
one  if  the  principle  of  the  contention  now  made  were  sustained. 

It  is  suggested  that  an  indictment  upon  incompetent  evidence  vio- 
lates the  clause  of  the  fifth  amendment,  which  provides  that  no  one 
"shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law."  The  suggestion  involves  a  misconception  of  the  scope  and 
meaning  of  the  due  process  clause.  In  Hurtado  v.  California,  110 
U.  S.  516,  4  Sup.  Ct.  Ill,  292,  28  I^  Ed.  232,  in  speaking  of  the  fifth 
amendment  the  court  said : 

**The  natural  and  obvious  inference  Is,  that  In  the  sense  of  the  Consti- 
tution *due  process  of  law'  was  not  meant  or  intended  to  Include,  ex  vi  ter- 
mini, the  institution  and  procedure  of  a  grand  Jury  in  any  case." 

And  it  applied  the  same  construction  to  the  like  clause  of  the  four- 
teenth amendment  limiting  the  powers  of  the  states.  Due  process  of 
law  within  the  meaning  of  the  Constitution  does  not  even  embrace 
such  an  important  safeguard  as  exemption  from  compulsory  self-in- 
crimination (Twining  v.  New  Jersey,  211  U.  S.  78,  29  Sup.  Ct.  14,  53 
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L.  Ed.  97),  much  less  mere  rules  of  procedure  like  those  pertaining 
to  evidence  before  grand  juries. 

There  is  an  unfortunate  tendency  in  criminal  jurisprudence  to  raise 
minor  matters  to  the  dignity  of  substantial  rights.  The  plain  safe- 
guards against  govenunental  and  private  (Oppression  have  become  by 
judicial  action  so  embedded  in  nonessential  additions  and  technical 
refinements  that  their  true  limitations  are  not  always  clear,  and  it  not 
infrequently  happens  that  criminal  trials  become  mere  adroit  contests 
in  which  substance  yields  to  form  and  the  search  for  truth  is  diverted 
to  and  ends  in  collateral  inquiries.  Many  an  intelligent  person  ac- 
cused of  crime  has  been  discharged  for  reasons  so  abstruse  as  to  be 
beyond  his  comprehension,  and  the  triumph  has  been  not  of  innocence 
but  of  ingenious  subtlety.  Of  course  fundamental  safeguards  should 
not  be  frittered  away,  but  the  growth  of  judicial  construction  should 
also  be  with  due  regard  to  thje  just  rights  of  society  and  the  practical 
conduct  of  trials. 

[2]  The  evidence  at  the  trial  was  sufficient  to  convict.  It  showed 
the  accused  contrived  a  scheme  to  defraud  a  woman  whom  he  had 
promised  to  marry  by  working  upon  her  love  and  anxiety  for  his  wel- 
fare, and,  by  false  representations  of  his  critical  illness  in  letters  writ- 
ten by  him  and  sent  through  the  mails,  to  obtain  from  her  remittances 
of  money;  that,  having  contrived  the  scheme,  he  used  the  mails  in 
effecting  it.  His  letters  contained  representations  of  great  physical 
agony  and  distress,  of  the  necessity  of  a  surgical  operation  to  save 
his  life,  of  the  performance  of  the  operation,  and  of  his  continued 
illness,  interspersed  with  repeated  importunities  for  money  and  "more 
money."  There  was  undisputed  testimony  that  for  a  considerable 
period  while  his  efforts  were  being  made  he  was  well  and  was  walk- 
ing about  the  streets. 

[3]  There  is  no  merit  in  the  objection  made  in  the  motion  to  quash 
that  the  grand  jury  was  illegally  constituted  because  it  was  drawn 
from  a  larger  district  than  that  in  which  the  crime  was  committed. 
The  crime  was  committed  in  the  Southern  judicial  district  of  the 
Indian  Territory  before  the  statehood  of  Oklahoma.  The  grand  jury 
was  drawn  after  statehood  from  the  body  of  the  Eastern  district  of 
Oklahoma,  which,  though  including  the  prior  territorial  district,  was 
of  much  greater  area. 

The  judgment  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  In  my  opinion  the  judg- 
ment below  ought  to  be  reversed  because  it  was  fatal  error  for  the 
trial  court  to  refuse  to  receive  the  evidence  offered  by  McKinney 
that  there  was  no  legal  evidence,  that  there  was  nothing  but  hearsay 
before  the  grand  jury  in  support  of  the  charge  in  the  indictment  they 
found,  and  because,  as  it  seems  to  me,  there  was  no  substantial  evi- 
dence before  the  petit  jury  of  his  guilt,  no  evidence  inconsistent  with 
his  innocence. 

I  am  unable  to  bring  my  mind  to  assent  to  the  view  of  the  majority 
that  the  defendant  did  not  offer  to  prove  that  there  was  no  legal  evi- 
dence before  the  grand  jury  in  support  of  the  charge  in  the  indict- 
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ment.  That  charge  was  that  McKinney,  who  was  engaged  to  be  mar- 
ried to  Mrs.  Mittie  Polk,  devised  a  fraudulent  scheme  to  be  effected 
by  opening  correspondence  through  the  post  office,  that  pursuant  to 
that  scheme  he  mailed  a  letter  to  her  on  June  24,  1906,  wherein  he 
wrote  that  he  was  very  si9k,  that  he  was  very  near  dying  the  night 
before,  that  he  was  fixing  for  an  operation,  that  the  doctors  would 
begin  their  work  late  that  night,  that  he  paid  them  all  the  money  he 
had,  and.  that  he  needed  $45,  "when  in  truth  and  in  fact,"  reads  the 
indictment,  "he  was  not  at  said  time  in  distress  as  stated  in  said  let- 
ter and  was  not  absolutely  compelled  to  have  said  money  to  alleviate 
distress  and  to  procure  necessaries  as  stated  by  him,  and  did  not  in- 
tend to  return  to  the  said  Mittie  Polk  the  said  sum  of  $45  requested 
by  him  in  the  said  letter,  and  the  same  was  sent  with  the  intention 
of  him,  the  said  Richard  P.  McKinney,  to  defraud  the  said  Mittie 
Polk  of  the  said  sum  of  $45."  McKinney  moved  to  quash  the  indict- 
ment on  the  ground  that  it  was  "found  without  any  legal  proof  having 
been  offered  before  the  said  grand  jury  tending  to  establish  the  com- 
mission of  said  crime,"  and  in  support  of  his  motion  he  offered  to 
prove : 

'TThat  the  said  Indictment  was  fonnd  by  the  said  grand  jury  upon  the  evi- 
dence of  F.  M.  Trout,  post  office  inspector,  and  upon  an  examination  of  the 
letters,  and  other  documents  afterwards  introduced  at  the  trial  of  the  case, 
and  copied  in  this  bill  of  exceptions  and  marked  as  exhibits  herein,  which 
letters  and  documents  were  before  the  grand  jury  as  evidence,  and  that  no 
other  witnesses  or  evidence  was  introduced  at  the  hearing  of  said  case  before 
the  said  grand  jury,  that  the  said  F.  M.  Trout,  post  office  inspector,  did  not 
testify  positively  to  any  facts  except  that  he  had  investigated  the  case,  talked 
to  the  witnesses  and  to  the  Injured  party,  Mittie  Polk,  and  that  the  said  F, 
M.  Trout  only  related  to  the  grand  jury  his  conversation  to  the  said  witness- 
es, none  of  which  conversation  was  in  the  presence  of  the  defendant  or  with 
the  defendant." 

The  letters  and  other  documents  in  the  bill  of  exceptions  mentioned 
by  this  offer  were  letters  to  Mrs.  Polk  and  receipts  for  letters  from  her 
purporting  to  have  been  signed  by  McKinney  and  envelopes  addressed 
to  Mrs.  Polk.  But  these  letters,  envelopes,  and  receipts  were  not  evi- 
dence that  any  of  them  was  ever  signed  or  sent  by  McKinney,  and 
without  proof  of  that  fact  they  were  no  evidence  of  anything  against 
him.  Moreover,  the  offer  was  to  prove  that  no  competent  evidence  of 
that  fact,  or  of  any  other  fact,  was  ever  presented  to  the  grand  jury. 
The  offer  was  to  prove :  (1)  That  no  witness  but  Trout  was  introduced 
at  the  hearing  of  said  case  before  the  grand  jury,  and  (2)  that  Trout 
testified  positively  to  no  facts,  except  that  he  had  investigated  the 
case  and  talked  to  the  witnesses,  and  that  he  "only  related  his  con- 
versation to  the  said  witnesses,  none  of  which  conversation  was  in 
the  presence  of  the  defendant,  or  with  the  defendant."  The  charge 
against  the  defendant  was  the  use  of  the  mails  to  defraud  Mrs.  Polk 
of  $45.  The  testimony  of  the  post  office  inspector.  Trout,  that  he 
investigated  the  charge,  was  not  competent  evidence  that  the  charge 
was  well  founded,  and  his  testimony  of  his  conversations  with  Mrs. 
Polk  and  other  witnesses  was  mere  hearsay.  This  offer  of  the  de- 
fendant must  be  read  in  the  light  of  the  purpose  for  which  it  was 
made,  and  it  must  be  given  a  just  and  fair  construction.    So  read. and 
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SO  construed  it  seems  to  me  to  be  an  oflfer  of  plenaty  proof  that  no 
competent  or  legal  evidence  whatever,  nothing  but  the  hearsay  tes- 
timony of  Trout  and  the  unidentified  and  unproved  letter.s,  receipts, 
and  envelopes,  were  presented  to  the  grand  jury  in  support  of  the 
charge  in  the  indictment.  Ought  this  offer  to  prove  that  there  was 
no  competent  or  legal  evidence  submitted  to  the  grand  jury  to  have 
been  received? 

This  question  appears  to  me  to  present  a  grave  and  pregnant  issue, 
to  involve  the  purity  and  integrity  of  procedure  before  a  grand  jury, 
and  the  very  existence  of  the  constitutional  guaranties  of  lawful  no- 
tice to  the  accused  before  his  trial  of  the  nature  and  cause  of  the  ac- 
cusation against  him  and  of  due  process  of  law.  It  is  a  serious  thing 
for  any  man  to  be  indicted  for  an  infamous  crime.  Whether  innocent 
or  guilty  he  cannot  escape  the  ignominy  of  the  accusation,  the  dangers 
of  perjury  and  error  at  his  trial,  the  torture  of  suspense  and  the  pains 
of  imprisonment,  or  the  burden  of  bail.  The  secrecy  of  any  judicial 
procedure  is  a  tempting  invitation  to  the  malicious,  the  ambitious, 
and  the  reckless  to  try  to  use  it  to  benefit  themselves  and  their  friends 
and  to  punish  their  enemies.  If  malicious,  ambitious,  or  over-zealous 
men,  either  in  or  out  of  office,  may  with  impunity  persuade  grand  ju- 
ries without  any  legal  evidence,  either  by  hearsay  testimony,  undue 
influence,  or  worse  means,  to  indict  whom  they  will,  and  there  is 
no  way  in  which  the  courts  may  annul  such  illegal  accusations,  the 
grand  jury,  instead  of  that  protection  of  "the  citizen  against  un- 
founded accusation,  whether  it  comes  from  government  or  be 
prompted  by  partisan  passion,  or  private  enmity"  (In  re  Grand  Jury, 
2  Sawy.  669,  Fed.  Cas.  No.  18,255),  which  it  was  primarily  designed 
to  provide,  may  become  an  engine  of  oppression  and  a  mockery  of 
justice.  These  circumstances  have  prompted  a  more  extended  in- 
vestigation of  this  subject  than  would  otherwise  have  been  induced. 

The  fifth  article  of  amendments  to  the  Constitution  of  the  United 
States  declares  that: 

*'No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  Infamous 
crime,  unless  on  a  presentment  or  Indictment  of  a  grand  jury,  except  In  cases 
arising  In  the  land  or  naval  forces,  or  In  the  mlllUa,  when  Ui  actual  service 
In  time  of  war,  or  pubUc.  danger,  •  •  «  nor  be  deprived  of  life^  liberty 
or  property  without  due  process  of  law.** 

And  the  sixth  article  provides  that: 

"In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  ^  ^  * 
to  be  informed  of  the  nature  and  cause  of  the  accusation." 

In  the  case  at  bar  the  indictment  was  the  only  information  of  the 
nature  and  cause  of  the  accusation  vouchsafed  to  the  defendant.  He 
has  been  sentenced  to  imprisonment  in  the  penitentiary  at  hard  labor 
for  a  year  and  a  day  and  to  pay  a  fine  of  $100.  If,  therefore,  his  in- 
dictment was  found  without  legal  evidence,  and  hence  in  violation 
of  law,  and  the  judgment  against  him  is  affirmed  and  executed,  he 
will  be  deprived  of  his  liberty  and  property  without  due  process  of 
law. 

There  is  nothing  inconsistent  with  this  conclusion  in  the  decision 
in  Hurtadp  v.  California,  110  U.  S.  516,  534,  4  Sup,  Ct  111,  120  (28 
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L.  Ed.  232)  nor  in  the  statement  from  the  opinion  in  that  case  quoted 
by  the  majority  that : 

"The  natural  and  ob>ions  inferences  Is  that,  in  the  sense  of  the  Constitution, 
*due  process  of  law'  was  not  meant  or  intended  to  include  ex  yi  termini,  the 
institution  and  procedure  of  a  grand  Jury  in  any  case." 

The  court  neither  held  nor  intimated  in  that  case  that  the  trial, 
conviction,  and  punishment  of  a  defendant  for  an  infamous  crime 
against  the  United  States  without  any  information  of  the  nature  and 
cause  of  the  accusation  against  him,  except-  an  unlawful  indict- 
ment found  without  any  legal  evidence  to  sustain  it,  was  not  a  dep- 
rivation of  his  liberty  without  due  process  of  law.  The  truth  is  that 
the  best  protection  against  trial  without  a  lawful  accusation  yet  de- 
vised for  one  apprehended  for  a  crime  is  a  public  examination  before 
a  magistrate  in  the  presence  of  the  accused  who  is  entitled  to  the  aid 
of  counsel  and  the  right  to  the  cross-examination  of  the  witnesses 
against  him,  before  any  accusation  to  be  tried  is  made  against  him, 
and  after  such  an  examination,  an  accusation  in  the  form  of  an  in- 
formation founded  upon  the  evidence  at  the  examination.  The  Con- 
stitution and  laws  of  California  had  substituted  this  safeguard  for 
an  indictment  in  the  prosecution  of  offenses  against  that  state,  and 
the  decision  in  Hurtado's  Case  was  merely  that  a  trial,  conviction, 
and  punishment  on  an  information  based  on  the  evidence  taken  in  such 
an  examination  without  an  indictment  did  not  deprive  him  of  his 
liberty  without  due  process  of  law.  But  the  defendant  had  no  op- 
portunity to  cross-examine  the  witnesses  against  him  at  a  public 
examination  before  a  magistrate,  nor  was  any  information  of  the 
charge  against  him,  except  that  contained  in  the  unlawful  indictment 
vouchsafed  to  him  before  his  trial.  And  in  the  face  of  the  require- 
ment of  the  sixth  amendment  that  he  should  enjoy  the  right  to  be  in- 
formed of  the  nature  and  cause  of  the  accusation  against  him  and  of 
the  prohibition  by  the  fifth  amendment  of  holding  him  to  answer  for 
the  crime  against  the  United  States,  with  which  he  was  charged,  with- 
out a  presentment  or  indictment,  it  seems  to  me  that  it  cannot  be  that 
his  conviction  and  punishment  without  any  indictment,  or  what  seems 
still  worse,  upon  an  unlawful  indictment,  an  indictment  found  with- 
out any  legal  evidence  before  the  grand  jury  to  sustain  it,  does  not 
deprive  him  of  his  liberty  without  due  process  of  law. 

There  are  some  legal  propositions  so  firmly  established  that  they 
are  no  longer  debatable.  One  is  that  while  a  grand  jury  in  excep- 
tional cases  may  find  an  indictment  from  their  own  observation  it 
must  in  such  cases  be  based  on  that  which  the  jurors  personally  see 
or  know,  or  that  which  some  of  them  see  or  know  and  testify  to  their 
associates  to  the  exclusion  of  all  rumors,  reports,  suspicions,  and 
hearsay.  Mr.  Justice  Field,  2  Sawy.  667,  672,  Fed.  Cas.  No.  18,255  ; 
Hale  V.  Henkel,  201  U.  S.  43,  63,  26  Sup.  Ct.  370,  50  L.  Ed.  652. 
Another  is  that  a  grand  jury  may  lawfully  receive  and  hear  only  legal 
evidence  to  the  exclusion  of  mere  reports,  suspicions,  and  hearsay. 
Hearsay  evidence  is  no  more  admissible  before  a  erand  jury  than 
before  a  court.  Mr.  Justice  Field,  2  Sawy.  667,  672,  Fed.  Cas.  No. 
18,255;  Hale  v.  Henkel,  201  U.  S.  43,  26  Sup.  Ct.  370,  50  U  Ed.  652; 
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Judge  Morrow,  In  fe  Grand  Jury  (D.  C.)  62  Fed.  840,  846;  United 
States  V.  Kilpatrick  (D.  C.)  16  Fed.  765,  771 ;  Sparrenberger  v.  State, 
53  Ala.  481,  485,  25  Am.  Rep.  643. 

There  is,  it  is  true,  a  conflict  of  authority  over  the  question  whether 
or  not,  when  substantial  legal  evidence  and  ^me  illegal  evidence  have 
been  presented  to  a  grand  jury  in  support  of  an  indictment,  a  court 
should  examine  the  evidence  before  the  grand  jury  and  quash  the  in- 
dictment on  account  of  the  insufficiency  of  the  competent  evidence, 
or  the  admission  of  the  incompetent  evidence.  United  States  v.  Far- 
rington  (D.  C.)  5  Fed.  343,  347;  People  v.  Sellick,  4  N.  Y.  Cr.  R. 
329;  United  States  v.  Brown,  1  Sawy,  531,  Fed.  Cas.  Np.  14,671. 
But  for  the  reasons  which  have  been  already  stated,  that  question 
is  not  in  my  opinion  in  this  case.  The  question  here  is  whether  or 
not,  upon  a  motion  to  quash  an  indictment  on  the  ground  that  no 
substantial  legal  evidence  was  presented  to  the  grand  jury  in  sup- 
port of  it,  it  is  the  legal  duty  of  the  trial  court  to  receive  evidence 
to  sustain  the  charge,  and,  if  this  evidence  supports  it,  to  quash  the 
indictment.  The  former  question  presents  an  issue  of  fact,  the  suf- 
ficiency of  the  legal  evidence  presented  to  sustain  the  finding,  the 
latter,  a  question  of  law,  for  in  every  judicial  and  quasijudicial  tri- 
bunal the  question  whether  or  not  at  the  close  of  a  hearing  or  trial 
there  is  any  substantial  evidence  to  sustain  a  charge  or  a  finding  of 
fact  is  a  question  of  law.  Howe  v.  Parker,  190  Fed.  738,  746,  HI 
C.  C.  A.  466,  and  the  cases  there  cited.  And  upon  this  latter  issue 
an  examination  of  the  authorities  and  a  thoughtful  consideration  of 
the  reasons  controlling  it  have  convinced  that  there  is  and  ought  to 
be  no  substantial  conflict  in  the  decisions  and  that  the  settled  and 
just  rule  of  law  upon  this  subject  is:  Whenever,  on  a  motion  to 
quash  an  indictment  on  the  ground  that  there  was  no  legal  evidence 
before  the  grand  jury  to  sustain  it,  the  moving  party  offers  to  prove 
his  charge,  it  is  the  legal  duty  of  the  court  to  go  behind  the  indict- 
ment, to  receive  proof  of  the  evidence  before  the  ^rand  jury,  and, 
if  that  proof  sustains  the  charge,  to  quash  the  indictment.  United 
States  V.  Coolidge,  2  Gall.  364,  25  Fed.  Cas.  662,  663,  No.  14,858; 
People  V.  Restenblatt,  1  Abb.  Prac.  (N.  Y.)  268,  271,  272;  Royce  v. 
Territory,  5  Okl.  61,  47  Pac.  1083;  State  v.  Cain,  8  N.  C.  352;  State 
v.  Fellows,  3  N.  C.  340;  People  v.  Clark  (O.  &  T.)  14  N.  Y.  Supp. 
642;  People  v.  Brickner  (O.  &  T.)  15  N.  Y.  Supp.  528,  529;  People 
V.  Briggs,  60  How.  Prac.  (N.  Y.)  17,  29 ;  People  v.  Sellick,  4  N.  Y.  Cr. 
R.  329;  People  v.  Price  (Sess.)  2  N.  Y.  Supp.  414;  People  v. 
Vaughan,  19  Misc.  Rep.  298, 299, 42  N.  Y.  Supp.  959 ;  People  v.  Moore, 
65  How.  Prac.  (N.  Y.)  177;  People  v.  Haines  (Gen.  Sess.)  1  N.  Y. 
Supp.  55;  Boone  v.  People,  148  111.  440,  36  N.  E.  99;  Sparrenberger 
V.  State,  53  Ala.  481,  485,  25  Am.  Rep.  643;  State  v.  Logan,  1  Nev. 
509;  State  v.  Grady,  84  Mo.  220,  222;  State  v.  Cole^  145  Mo.  672, 
47  S.  W.  895;  United  States  v.  Farrington  (D.  C.)  5  Fed.  343; 
United  States  v.  Kilpatrick  (D.  C.)  16  Fed.  765,  774;  United  States 
V.  Edgerton  (D.  C.)  80  Fed.  374;  United  States  v.  Rosenthal  (C.  C.) 
121  Fed.  862,  873;  Chadwick  v.  United  States,  141  Fed.  225,  235,  72 
C.  C.  A.  343. 
109  F.— a 
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The  grand  jury 'is  the  organ  of  the  court,  subject  to  its  jurisdic- 
tion and  direction,  and  it  is  one  of  the  legal  duties  of  the  court  to  see 
that  its  acts  and  findings  accord  with  and  are  not  in  violation  of  the 
Constitution  and  the  law.  The  Constitution  and  the  law  are  superior 
to  the  theoretical  secrecy  of  the  proceedings  of  the  grand  jury,  and 
courts  should  never  permit  the  latter  to  induce,  protect,  or  perpetuate 
violations  of  the  former,  or  private  or  public  wrongs. 

In  United  States  v.  Coolidge,  supra,  Mr.  Justice  Story  received 
evidence  that  one  of  the  witnesses  testified  before  the  grand  jury 
without  being  sworn,  quashed  the  indictment,  although  there  was 
some  legal  evidence  before  the  grand  jury,  and  said : 

"The  grand  jury  Is  the  great  inquest  between  the  goTemment  and  the 
eitixen.  It  Is  of  the  highest  importance  that  this  institution  should  be 
preserred  in  its  purity  and  that  no  citizen  be  tried  until  he  has  been  reg- 
ularly accused  by  the  proper  tribunal.  Every  indictment  is  subject  to  the 
control  of  the  court,  and  this  indictment  having  been  found  irregularly  and 
upon  the  mere  statement  of  a  witness  without  oath,  which  was  not  evi- 
dence, a  cassetur  must  be  entered." 

This  and  the  other  federal  decisions  cited  above  not  only  sustain, 
but  go  much  farther  than,  the  rule  that  an  indictment  must  be 
quashed  where  there  is  no  leg^l  evidence  to  sustain  it,  for  they 
quashed  indictments  where  illegal  evidence  was  introduced  al- 
tiiough  there  was  also  legal  evidence  before  the  grand  jury  in  sup- 
port of  the  indictments. 

In  Sparrenberger  v.  State,  53  Ala.  481,  486,  25  Am.  Rep.  643, 
where  the  claim  was  that  the  indictment  was  found  without  legal 
documentary  evidence  or  the  testimony  of  witnesses,  the  Supreme 
Court  of  Alabama  said : 

"On  a  motion  to  quash  or  to  strike  from  the  files,  addressed  to  the  court 
with  reasonable  diligence  after  the  facts  liave  been  discovered,  supported  by 
evidence  leaving  no  reasonable  doubt  on  the  mind  of  the  court  that  the  in- 
dictment was  not  the  finding  of  12  of  the  grand  jury,  or  that  it  was  found 
without  the  evidence  of  witnesses  before  them,  or  legal  documentary  evi- 
dence, truth  and  justice,  the  preservation  of  the  verity  and  dignity  of  its 
own  records,  the  protection  of  the  citizen  and  constitutional  guaranty  de- 
mand that  the  court  should  expunge  the  spurious  paper.  It  is  not  an  ac- 
cusation the  citizen  should  be  held  to  answer;  it  is  without  warrant  of 
law." 

In  People  v.  Restenblatt,  1  Abb.  Prac.  (N.  Y.)  268,  a  case  in 
which  a  motion  to  quash  the  indictments  on  the  ground  that  the 
testimony  before  the  grand  jury  contained  no  legal  evidence  to 
sustain  them  was  granted,  objection  was  made  that  the  court  could 
not  go  behind  the  indictment,  examine  the  evidence  before  the 
grand  jury,  and  quash  the  indictments.  But  the  court  overruled 
the  objection,  established  in  the  year  1855  the  contrary  rule  which 
has  ever  since  obtained  in  the  courts  of  New  York  and  gave  some 
of  the  reasons  for  that  rule  in  these  words : 

'*The  groimd,  as  it  seems  to  me,  for  an  interference  by  the  court  in  cases 
of  this  nature.  Is  that  the  grand  jury  is  wholly  without  authority  to  indict, 
upon  the  well-settled  principle  that  no  jurisdiction  by  any  criminal  magis- 
tracy can  obtain  over  the  subject-matter  of  a  criminal  offense,  except  upon 
sworn  legal  testimony  before  a  duly  constituted  authority;  as  no  jurisdic- 
tion can  be  had  of  the  body  of  a  criminal  offender,  except  by  reason  of  his 
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personal  presence  before  the  power  having  cognizance  of  the  crime.  If  this 
be  good  law,  with  all  the  force  of  truth  and  the  strength  of  jastice,  how 
may  a  grand  jnry  indict  any  one  of  a  crime,  having,  for  want  of  proof, 
no  jurisdiction  of  the  subject-matter  of  the  offense ;  or,  if  they  do,  why  may 
not  a  court  go  behind  the  record  and  relieve  the  accused  of  preceding  Impris- 
onment, with  the  care,  expense,  and  degradation  of  a  public  trial?  The 
answer  is,  not  that  there  Is  any  law  to  prevent,  but  that  it  has  never  been 
done,  which,  with  this  court,  would  be  sufficient  If  justice  to  the  citizen 
did  not  otherwise  require;  but  when  it  is  demanded  by  what  are  in  my 
judgment  the  legal  rights  of  the  accused,  it  is  no  answer,  and  shall  not 
stay  this  court  from  a  prudent  and  careful  performance  of  its  duty*  It  is, 
in  my  judgment,  quite  enough  that  a  grand  jury  Is  licensed  to  act  In 
secret  upon  ex  parte  testimony  In  respect  to  all  matters  and  persons,  with- 
out permitting  them  to  indict  individuals  contrary  to  the  rules  of  law,  and 
where  no  crime  has  been  proved.  As  for  instance  a  witness  ^testifies  before 
the  court  and  jury ;  a  spectator  hears  a  bystander  say  that  the  evidence  is 
corruptly  false;  upon  this,  the  spectator  goes  before  the  grand  jury  now 
in  session,  and  swears  that  the  witness  testified  to  something  which  he  be- 
lieves to  be  utterly,  false,  as  a  citizen  standing  hard  by  said  it  was  so ;  and 
npon  this  an  Indictment  Is  ordered  for  perjury. '  Is  there  no  relief  in  such 
a  case,  save  a  public  trial?  Cannot  the  court,  these  facts  appearing,  quash 
the  Indictment  for  insufficiency  of  proof?  If  not,  why  not?  The  only  an- 
swer is  that  there  is  no  authoritative  precedent  If  not,  it  is  time  for  one; 
for.  If  controlled  by  nothing  else,  grand  juries  should  be  bound  by  the  rules 
of  evidence;  for  upon  this,  more  tlian  anything  else,  depends  the  citizen's 
safety." 

Upon  the  importance  of  the  preservation  and  enforcement  of  the 
rule  which  excludes  hearsay  as  evidence  this  court  said : 

"Strike  down  this  rule,  and  the  most  sacred  rights  of  person  and  property 
rest  only  upon  the  whimsical  and  pernicious  gossip  of  the  reckless,  the  ir- 
responsible, and  the  vicious.  The  rule  that  hearsay  is  incompetent  evidence 
is  essential  to  the  preservation  of  personal  liberty  and  the  rights  of  prop- 
erty. It  should  be  guarded  with  jealous  care.  Its  enforcement  is  not  dis- 
cretionary with  the  courts,  and  its  violation  is  fatal  error/'  Board  of 
Com'rs  V.  Keene  Five  Cents  Savhigs  Bank,  108  Fed.  505,  510,  47  C.  a  A. 
464,  470,  and  cases  there  dted. 

In  Royce  v.  Territory,  5  Okl.  61,  47  Pac.  1083,  1086,  in  the  year 
1897,  42  years  after  the  rule  upon  this  subject  was  established  in 
the  state  of  New  York,  it  became  the  duty  of  the  Supreme  Court 
of  Oklahoma  to  examine  the  question  in  issue  in  this  case  and  to 
establish  the  rule  for  that  territory  and  state.  After  a  careful  ex- 
amination of  the  authorities  and  of  the  reasons  which  condition  this 
legal  issue,  it  delivered  an  exhaustive  and  instructive  opinion  in 
which  it  reversed  a  judgment  of  conviction  for  the  error  of  tlie 
court  below  in  refusing  to  receive  and  consider  proffered  testimony 
that,  although  there  was  much  incompetent  evidence,  there  was  no 
competent  evidence  before  the  grand  jury  in  support  of  the  indict- 
ment. That  court  stated,  with  what  seems  to  me  to  be  compelling 
force  and  log^c,  the  reason  for  its  decision  and  for  the  rule,  which 
all  the  authorities  above  cited  sustain,  that  on  a  motion  to  quash 
for  the  absence  of  all  competent  evidence  before  the  grand  jury 
it  is  the  duty  of  the  court  to  receive  proof  of  the  evidence  before 
the  grand  jury  and  if  the  evidence  sustains  the  charge  to  quash  the 
indictment,  in  these  words : 

"The  importance  of  the  proposition  Involved  may  be  appreciated  when  it 
Is  considered  that  the  defendant  had  no  other  way  to  have  the  questloii 
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presented  tp  the  atlentlon  of  tbe  court,  or  considered  by  It,  as,  under  our 
statutes,  It  could  not  be  presented  either  upon  a  motion  for  a  new  trial  or 
upon  a  motion  in  arrest  of  Judgment"  (Nor  has  the  defendant  in  this  case 
any  other  way  to  present  his  question  to  the  federal  courts.)  "Hence,  if  it 
be  not  substantial  error  for  a  trial  court  to  summarily  overrule  a  motion 
to  set  aside  and  quash  an  indictment,  based  upon  the  grounds  stated  in  this 
motion,  and  to  arbitrarily  refuse  to  comply  with  the  statutes  and  permit 
the  defendant  to  produce  evidence  showing  its  Invalidity,  then  the  consti- 
tutional right  of  one  accused  of  crime  may  be  taken  from  him,  and  he 
may  be  held  to  answer  to  a  capital  or  otherwise  infamous  crime  without 
a  presentment  or  indictment  of  a  grand  Jury.  The  Constitution,  In  guar- 
anteeing this  right  to  persons  accused  of  crime,  did^not  mean  a  mere  form 
of  Indictment,  but  meant  a  valid  indictment  found  and  presented  in  accord- 
ance with  the  ancient  and  Just  rules  and  safeguardis  of  law,  provided  for 
the  organization,  action,  and  conduct  of  grand  Juries." 

There  is  no  decision  in  the  authorities  cited  by  the  majority  in 
conflict  with  the  rule  which  has  been  stated  and  which  governs 
the  case  at  bar.  All  those  authorities  concern  the  question  whether 
or  not  an  indictment  which  is  sustained  by  some  legal  evidence 
may  be  quashed  on  account  of  the  insufficiency  of  that  evidence 
or  the  presence  of  incompetent  evidence  also. 

In  United  States  v.  Reed,  2  Blatchf.  435,  27  Fed.  Cas.  727,  738, 
739,  No.  16,134,  there  were  two  classes  of  counts  in  the  indict- 
ment. Only  one  class  was  challenged  on  the  ground  that  some 
incompetent  evidence  was  received  before  the  grand  jury.  But 
there  was  also  much  competent  evidence  before  them  to  sustain 
that  class  of  counts  and  the  court  denied  the  motion  to  quash  on 
the  ground  that  it  was  not  its  duty  to  consider  and  determine  the 
sufficiency  of  the  competent  evidence  before  the  grand  jury  and 
that  the  class  of  counts  not  challenged  would  in  any  event  sustain 
the  indictment. 

In  United  States  v.  Browii,  1  Sawy.  531,  24  Fed.  Cas.  1273,  No. 
14,671,  a  motion  to  quash  was  made  on  the  ground  that  the  grand 
jury  compelled  the  defendants  to  testify  before  them  and  received 
their  testimony  which  was  claimed  to  be  incompetent.  There  was, 
however,  no  claim  or  offer  to  prove  that  there  was  not  ample  com- 
petent evidence  before  the  grand  jury  to  sustain  the  indictment, 
and  the  court  denied  the  motion. 

In  United  States  v.  Terry  (D.  C.)  14  Sawy.  49,  39  Fed.  355,  356, 
a  motion  was  made  to  quash  certain  indictments  because,  after  the 
grand  jury  had  heard  17  witnesses  in  support  of  them  and  the  dis- 
trict attorney  had  drawn  the  indictments,  they  were  not  read  to 
the  grand  jury  before  they  found  them.  There  was  no  claim  that 
there  was  not  substantial  evidence  to  sustain  them,  and  the  court 
denied  the  motion.  In  the  opinion,  however,  it  sustained  the  rule 
that  the  evidence  must  be  considered  and  the  indictments  quashed 
if  there  was  no  substantial  evidence  to  sustain  them.    It  said: 

*'So,  again,  the  general  rule  that  the  admissibility  and  sufficiency  of 
the  evidence  on  which  an  indictment  has  been  found  cannot  be  inquired  In- 
to is  unquestionable.  Yet  if,  for  example,  it  should  appear  from  the  in- 
dorsement on  the  back  of  the  indictment  that  only  one  witness  was  exam- 
ined and  it  should  be  shown  that  he  was  a  convicted  felon,  and  therefore 
incompetent  to  be  a  witness  In  any  case,  I  presume  that  the  indictment 
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would  be  quasbed.  It  has  also  been  beld  that  in  extreme  case^^  fw^en  the 
coBit  can  see  that  the  finding  of  the  grand  Jury  is  based  on  such  utterly  in- 
competent evidence  as  to  indicate  that  the  Indictment  resulted  from  prej- 
udice, or  was  found  in  willful  disregard  of  the  rights  of  the  accused/  it 
will  interfere  and  quash  the  indictment" 

In  United  States  v.  Jones  (D.  C.)  69  Fed.  973,  978,  a  motion  to 
quash  an  indictment  on  the  ground  that  some  incompetent  evidence 
-was  introduced  before  the  grand  jury  was  denied.  But  it  was  not 
even  asserted  that  there  was  not  sufficient  competent  evidence  to 
authorize  the  finding  of  an  indictment,  and  the  court  said  that : 

"If  the  grand  Jury  required  the  accused  to  appear  and  compelled  him  to 
be  sworn  and  to  testify  touching  the  charge  against  him,  the  indictment 
might  be  set  aside.  State  v.  Frolseth,  16  Minn.  296  (GIL  260).  If  a  witness 
who  was  incompetent  or  disqualified  from  giving  evidence  under  the  law,  as 
for  instance,  if  the  wife  of  the  accused  testified  before  the  grand  Jury, 
the  indictment  might  be  quashed.'' 

In  United  States  v.  Cobban  (C.  C.)  127  Fed.  713,  721,  722,  a  plea 
in  abatement  that  incompetent  evidence  was  introduced  before  the 
g^and  jury,  and  that  a  special  assistant  district  attorney  was  guilty 
of  unlawful  conduct  before  them,  was  overruled.  But  there  was 
no  claim  made  or  proof  offered  that  there  was  not  ample  compe- 
tent evidence  before  the  grand  jury  to  sustain  the  indictment,  and 
the  court  went  behind  the  indictment,  examined  the  evidence  of  the 
testimony  and  proceedings  before  the  grand  jury,  and  exonerated 
the  special  district  attorney.  And  this  completes  the  review  of 
the  authorities  cited  by  the  majority. 

In  a  study  of  the  books  a  few  sporadic  cases  have  been  found, 
such  as  State  v.  Boyd,  2  Hill  (S.  C.)  288,  27  Am.  Dec.  376,  de- 
cided in  1834;  Smith  v.  State,  61  Miss.  754;  State  v.  Dayton,  23 
N.  J.  Law,  49,  57,  53  Am.  Dec.  270,  a  case  which  seems  to  rest  on 
the  proposition  repudiated  by  all  the  federal  and  all  other  state  au- 
thorities, that  the  grand  jury  may  lawfully  hear  and  indict  upon 
incompetent  evidence  alone ;  and  Kingsbury  v.  State,  37  Tex.  Cr. 
R.  259,  39  S.  W.  365— ^in  which  it  has  been  held  that  the  secrecy 
of  proceedings  before  the  grand  jury  is  more  sacred  than  the  con- 
stitutional guaranties,  that  it  prevents  proof  that  there  was  no 
competent  evidence  before  the  grand  jury  in  support  of  an  indict- 
ment, and  that  the  guaranties  must  be  disregarded.  But  these 
cases  are  so  rare  and  so  far  out  of  accord  with  the  current  of  mod- 
ern authority,  and  the  opinions  in  them  are  so  devoid  of  reasoning 
to  sustain  them,  that,  as  it  seems  to  me,  they  are  negligible  and 
cannot  be  justly  held  to  raise  a  conflict  over  the  rule  established 
by  the  numerous  decisions  which  have  been  cite(|.  The  text-book 
writers,  Rice  in  volume  3  of  his  work  on  Crimmal  Evidence,  at 
page  410,  and  Underbill  in  the  second  edition  of  his  work  on  Crim- 
inal Evidence,  at  page  49,  one  of  the  latest,  if  not  the  latest,  work 
on  the  subject,  which  was  issued  in  1910,  so  treat  this  question  and 
declare  the  established  rule  to  be  that  an  indictment  without  any 
competent  evidence  to  support  it  must  be  quashed. 

The  only  sound  reasons  for  the  secrecy  of  proceedings  before  a 
grand  jury  are  that  the  grand  jurors  may  not  be  questioned  for 
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their  votes  or  sayings  at  their  sessions,  and  that  indictments  and 
presentments  may  not  be  disclosed  before  the  defendants  are  ar- 
rested, and  proof  that  there  was  no  competent  evidence  before  them 
impinges  upon  neither  of  these  reasons,  and  where  the  reason  of 
a  rule  ceases  the  rule  ceases,  and  ought  to  cease.  Hence  the  mod- 
ern and  the  true  rule  is  that  the  veil  of  secrecy  may  be  removed 
from  all  the  proceedings  before  the  grand  jury,  except  the  votes 
and  sayings  of  the  grand  jurors  whenever  such  a  removal  is  essen- 
tial to  the  enforcement  of  the  constitutional  guaranties  or  to  the 
protection,  preservation,  or  enforcement  of  public  or  private  rights. 
United  States  v.  Coolidge,  2  Gall.  364,  25  Fed.  Cas.  662,  663,  No. 
14,858;  In  re  Atwell  (D.  C.)  140  Fed.  368,  375;  United  States  v. 
Farrington  (D.  C.)  5  Fed.  343,  346;  Low's  Case,  4  Greenl.  (Me.) 
439,  16  Am.  Dec.  271 ;  Burdick  v.  Hunt,  43  Ind.  381 ;  Sykes  v.  Dun- 
bar, 2  Wheat.  Selwyn,  N.  P.  1091 ;  State  v.  Offutt,  4  Blackf.  (Ind.) 
355 ;  People  v.  Shattuck,  6  Abb.  N.  C.  33,  35 ;  Commonwealth  v. 
Mead,  12  Gray  (Mass.)  167,  170,  71  Am.  Dec.  741;  State  v.  Cain, 
8  N.  C.  352;  ^S'tate  v.  Fellows,  3  N.  C.  340;  Way  v.  Butterworth, 
106  Mass.  75;  People  v.  Clark  (O.  &  T.)  14  N.  Y.  Supp.  642;  Peo- 
ple V.  Sellick,  4  N.  Y.  Cr.  R.  329;  People  v.  Brickner  (O.  &  T.)  15 
N.  Y.  Supp.  528,  529;  State  v.  Grady,  84  Mo.  220,  223;  State  v.  Lo- 
gan, 1  Nev.  509;  Boone  v.  People,  14S  111.  440,  36  N.  E.  99;  Royce 
V.  Territory,  5  Okl.  61,  47  Pac.  1083. 

Mr.  Rice  in  the  third  volume  of  his  work  on  Criminal  Procedure, 
on  page  409,  says : 

'The  jealousy  with  which  the  early  law  guarded  the  secrets  of  the  grand 
Jury  room  has  largely  disappeared.  The  sacramental  character  of  that 
august  body  is  very  imperfectly  recognized  at  the  present  day.  The  theory 
that  the  proceedings  before  this  body  are  beyond  the  scrutiny  or  condemna- 
tion of  court  or  counsel  is  a  foolish  pretense  that  is  very  generally  abandoned. 
Malice,  corruption,  and  ignorance  frequently  combine  to  impress  upon  the 
proceedings  of  this  body  the  tyrannical. and  oppressive  functions  of  the  Star 
Chamber  and  the  Council  of  Ten.  And  to  say  or  even  intimate  that,  where 
corrupt  practices  exist,  there  is  no  method  open  for  their  proper  disclosure, 
is  simply  to  insist  that  our  criminal  law  is  crippled  with  a  hideous  deformity." 

It  is  said  that  the  fifth  amendment  does  not  imply  that  the  pro- 
ceedings of  a  grand  jury  shall  be  subjected  to  a  review  by  the 
trial  court  at  the  instance  of  the  accused,  and  that  to  hold  that  its 
internal  proceedings  must  undergo  a  judicial  scrutiny  and  test 
according  to  the  rules  of  evidence,  is  but  to  place  another  imped- 
ing obstacle  in  the  course  of  criminal  procedure.  But  the  fifth 
amendment  prohibits  the  deprivation  of  life,  liberty,  or  property 
without  due  process  of  law.  An  indictment  found  by  a  grand  jury 
without  any  competent  evidence  to  sustain  it  is  found  in  violation 
of,  and  hence  without  due  process  of,  law.  The  trial  court  has 
the  power  to  direct  and  supervise  the  action  of  the  grand  jury  and' 
to  see  that  no  man  is  placed  upon  trial  until  an  accusation  according 
to  law,  as  required  by  the  fifth  and  sixth  amendments,  is  found 
against  him.  The  judge  is  required  to  support  the  (jJonstitution. 
There  is  no  way  in  which  these  amendments  can  be  supported  in 
a  case  like  this  except  by  hearing  the  evidence  before  the  grand 
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jury  and  quashing  the  indictment.  And  therefore  it  seems  to  me 
that  these  amendments  to  the  Constitution  not  only  imply,  but 
require  him,  when  a  motioo  is  made  to  quash  an  indictment  on  the 
ground  that  there  was  no  competent  evidence  before  the  grand 
jury  to  sustain  it,  to  review  the  proceedings  before  the  grand  jury, 
and  if  the  ground  of  the  motion  is  sustained  by  the  evidence  to 
quash  the  indictment.  Nor  does  this  rule  of  law  seem  to  me  to  . 
interpose  any  needless  or  impeding  obstacle  in  the  course  of  crim- 
inal procedure.  It  but  supports  the  guaranties  of  the  fifth  and 
sixth  amendments  in  the  only  way  they  can  be  supporte4  in  a  case 
of  this  character,  in  the  same  way  that  Justice  Story  and  Judge 
Davis  in  United  States  v.  Coolidge,  in  1815,  and  the  other  judges 
whose  decisions  have  been  cited,  have  since  maintained  them.  It 
is  not  the  rule,  but  the  constitutional  guaranties,  that  impose  the 
only  obstacles  to  the  course  of  criminal  procedure  there  are  here, 
and  the  argument  against  this  obstacle  seems  to  me  equally  potent 
against  every  provision  of  the  Constitution  protective  of  the  rights 
of  citizens. 

It  is  said  that  a  presentment  is  an  accusation  made  by  grand  ju- 
rors upon  their  personal  knowledge  or  observation,  and  it.  would 
be  a  novel  but  necessary  proceeding  to  summon  grand  jurors  to 
testify  to  the  extent  and  character  of  their  knowledge  if  the  prin- 
ciple of  the  rule  under  consideration  continues  to  prevail.  But  it 
is  well  settled  that  grand  jurors  may  not  present  on  rumors,  hear- 
say, reports,  or  suspicions,  or  otherwise  than  upon  their  personal 
knowledge  or  observation,  or  that  of  some  of  them  testified  to 
their  associates.  And  if  grand  jurors  should  so  disregard  their 
oaths  and  their  duty  as  to  find  a  presentment  without  any  per- 
sonal knowledge  or  observation  of  any  of  them,  on  mere  rumors  or 
hearsay,  it  does  not  seem  to  me  to  be  doubtful  whether  the  con- 
stitutional guaranties  or  the  secrecy  of  theif  proceedings  should 
give  way.  But  that  question  is  not  here  and  may  not  now  be 
authoritatively  decided,  and  its  existence  seems  to  me  to  be  no 
sound  reason  for  a  failure  to  enforce  the  rule  applicable  to  the  case 
at  bar. 

Finally,  it  is  said  that  there  was  uncontradicted  evidence  at  the 
trial  that  McKinney  was  guilty  of  th^  crime  with  which  he  was 
charged  in  the  indictment.    A  careful  reading  of  the  testimony  has 
led  my  mind  to  a  different  conclusion.    But  suppose  McKinney  was 
guilty  and  was  proved  to  be  so  before  the  petit  jury.    That  is  no 
reason  why  he  should  be  held  to  answer  for  his  crime  without  a 
lawful  indictment,  or  be  deprived  of  his  liberty  or  property  with- 
out due  process  of  law.    Neither  guilty  persons  nor  those  subse- 
quently proved  to  be  guilty  are  excepted  from  the  prohibition  and 
guaranty  of  the  fifth  amendment.    It  does  not  read  no  person  ex- 
cept guilty  persons  and  those  subsequently  proved  to  be   guilty 
shall  be  held  to  answer  unless  on  a  presentment  or  indictment.    It 
reads,  "No  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise   infamous    crime   unless   on   a   presentment   or    indictment, 
♦    »    ♦    nor  be  deprived  of  life,  liberty  or  property  without  due 
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process  of  lawj"  and  it  vouchsafes  the  same  protection  atid  the 
siattie  right  to  the  guilty  as  to  the  innocent. 

Because  in  a  case  like  this  at  bar  the  only  way  in  which  the  con- 
stitutional guaranties  of  the  fifth  and  sixth  amendments,  and  the 
rule  of  law  that  the  grand  jury  may  not  indict  without  some  legal 
evidence  to  sustain  the  charge  they  make,  can  be  preserved  and 
.  enforcied,  is  for  the  court  to  receive  the  proof  offered  in  support  of 
the  charge  that  no  legal  evidence  was  presented  to  the  grand  jury 
ifa  support  of  the  accusation  in  the  indictment  and  if  the  evidence 
supports  the  charge  to  quash  it,  and  the  court  below  refused  to 
receive  such  evidence,  it  fell  into  a  fatal  error  in  my  opinion^  and 
the  judgment  below  should  be  reversed. 

The  charge  in  the  indictment  was  that  McKinney,  who  was  en- 
gaged to  be  married  to  Mrs.  Mittie  Polk,  devised  a  fraudulent 
scheme  to  be  effected  by  opening  correspondence  with  her  through 
the  post  office  of  the  United  States,  to  make  her  believe  he  was 
in  love  with  her  and  intended  to  marry  her,  and  believing  that 
the  relations  between  them  were  such  as  would  induce  her  to  send 
him  money  if  claims  were  made  by  him  that  he  was  in  distress 
and  needed  it  to  relieve  his  suffering,  he,  on  June  24,  1906,  used 
the  mails  to  send  her  a  letter  from  Ardmore,  Ind.  T.,  on  that  day, 
wherein  he  wrote  that  he  was  very  sick,  that  he  was  very  near 
dying  the  night  before,  that  he  was  fixing  for  an  operation,  that 
the  doctors  would  begin  their  work  late  that  night,  that  he  had 
paid  them  all  the  money  he  had,  and  that  he  needed  $45,  "when 
in  truth  and  in  fact  he  was  not  at  said  time  in  distress  as  stated 
in  said  letter  and  was  not  absolutely  compelled  to  have  said  money 
to  alleviate  distress  and  to  procure  necessaries  as  stated  by  him, 
and  did  not  intend  to  return  to  the  said  Mittie  Polk  the  said  sum  of 
$45  requested  by  him  in  the  said  letter,  and  the  same  was  sent  with 
the  intention  of  him,  the  said  Richard  P.  McKinney,  to  defraud  the 
said  Mittie  Polk  of  the  said  sum  of  $45."  The  averments  in  quota- 
tion are  the  only  allegations  in  the  indictment  of  the  falsity  of  any 
representations  of  McKinney. 

There  was  evidence  at  the  trial  that  McKinney  wrote  and  sent 
the  letter,  that  he  subsequently  wrote  and  sent  other  letters  con- 
sistent with  this  letter,  in  which  he  wrote  of  the  pain  and  suffer- 
ing he  had  endured  and  was  enduring  and  of  his  slow  recovery. 
But  it  seems  to  me  that  there  was  no  substantial  evidence  of  the 
averments  in  the  indictment  that  on  June  24,  1906,  he  was  not  in 
distress,  that  he  was  not  "absolutely  compelled  to  have  the  $45 
to  alleviate  distress  and  to  procure  necessaries,"  and  that  he  did  not 
intend  to  return  the  $45.  The  indtctment  contained  no  averment 
that  he  was  not  fixing  for  an  operation,  or  that  the  doctors  would 
not  begin,  or  that  they  did  not  begin  and  perform,  the  operation 
on  the  evening  of  June  24,  1906,  and  the  letter  contained  no  rep- 
resentation or  promise  that  McKinney  intended  to  or  would  return 
the  $45.  The  result  was  that  the  only  representations  made  that 
were  alleged  by  the  indictment  to  be  false  were  that  on  the  even- 
ing of  June  24,  1906,  he  was  in  distress  and  needed  $45,    All  the 
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evidence  thit  is  claimed  to  be  in  support  of  these  averments  was 
the  testimony  of  witnesses  Kessler  and  Mrs.  Raffus,  The  letter 
"was  written  from  Ardmore  in  the  Indian  Territory  on  June  24, 
1906.  Kessler  testified  that  he  was  rooming  at  the  Southern  Hotel 
in  South  McAlester  for  about  three  months  prior  to  August  1, 
1906,  that  he  saw  McKinney  around  there  in  the  town  of  South 
McAlester  about  two  weeks  along  in  the  spring,  some  time  in  June 
or  July,  that  he  could  not  fix  the  time  any  nearer  than  that,  that 
during  this  time  hie  saw  him  and  talked  to  him  half  a  dozen  times 
on  the  street  or  at  the  hotel,  that  "he  wias,  I  should  judge,  .ap- 
parently well  from  his  looks,"  but  that  he  could  not  say  of  his  own 
knowledge  whether  or  not  he  had  any  private  ailments  or  surgical 
operations ;  that  McKinney  did  not  stay  at  the.  Southern  Hotel  any 
length  of  time,  and  he  did  not  know  whether  he  was  rooming  there 
or  not. 

Mrs.  Raffus  ran  the  Southern  Hotel  at  South  McAlester  during 
the  year  1906.  She  testified  that  McKinney  never  stayed  at  the 
Southern  Hotel  more  than  one  night  at  a  time,  that  she  did  not 
believe  she  ever  spoke  more  than  two  words  to  him,  that  she  knew 
she  did  not,  that  he  would  just  come  up  and  pay  his  bill  and  go 
down  the  steps,  and  that  was  all  she  had  to  do,  that  he  was  in  and 
out  at  her  place  several  times,  and  sh,e  did  not  know  whether  or 
not  this  was  in  more  than  one  year,  that  he  was  there  in  June  and 
July,  1906,  that  she  was  absent  from  South  McAlester  from  June 
19th  until  in  the  night  of  July  4,  1906,  that  McKinney  was  not 
there  on  June  19th,  but  that  on  the  morning  of  July  5th  she  saw 
him  walking  down  the  hall  of  the  hotel,  that  she  had  never  seen 
him  before  that  time,  that  she  saw  him  but  once  at  that  time,  that 
she  did  not  know  whether  or  not  he  came  back  that  night,  that 
she  could  not  tell  how  long  it  was  before  he  returned.  To  the 
repeated  question  of  the  district  attorney  whether  or  not  McKin- 
ney was  sick,  her  answer  was,  "No,  he  wasn't  sick  at  my  house," 
that  she  knew  he  was  not  sick  because  when  she  came  home  on 
July  4th  her  husband  was  there,  her  son  was  there,  and  her  house- 
keeper, and  they  would  have  said  so,  and  because  she  called  them 
up  by  telephone  while  she  was  at  Dallas  and  Ft.  Smith,  and  they 
said  they  were  all  well,  that  she  did  not  ask  or  know  whether  Mc- 
Kinney had  been  operated  upon  or  had  had  typhoid  fever. 

It  is  an  incontrovertible  rule  of  law  that  it  is  the  duty  of  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant  in 
a  criminal  case  unless  the  evidence  is  incompatible  with  the  inno- 
cence of  the  accused  and  incapable  of  explanation  on  any  other 
reasonable  hypothesis  than  that  of  his  guilt.  Vernon  v.  United 
States,  146  Fed.  121,  125,  76  C.  C.  A.  547,  551 ;  United  States  Fi- 
delity &  Guaranty  Co.  v.  Des  Moines  National  Bank,  145  Fed.  273, 
279,  74  C.  C.  A.  553,  559;  United  States  v.  McKenzie  (D.  C.)  35 
Fed.  826,  828. 

There  is  nothing  in  the  testimony  of  these  witnesses  inconsistent 
with  the  truth  of  the  statement  of  McKinney  that  he  was  in  dis- 
tress and  in  need  of  money  on  the  evening  of  June  24,  1906,  at 
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Ardmore.  Nay  more,  there  is  nothing  inconsistent  with  his  s&te-^ 
ment  that  he  was  preparing  for  an  operation,  or,  for  that  matter, 
with  the  fact  that  he  submitted  to  an  operation  and  with  pain  and 
suffering  slowly  recovered  from  it.  Take  the  testimony  of  Kess- 
ler.  It  is  that  he  saw  him  in  South  McAlester  for  about  two  weeks 
in  June  or  July,  spoke  to  him  a  half  dozen  times,  that  he  was  ap- 
parently well,  and  that'  he  did  not  know  whether  he  had  any  pri- 
vate diseases  or  surgical  operations.  Kessler  might  have  seen  him 
there  apparently  well  the  first  two  weeks  of  June  or  the  last  two 
weeks  of  July,  and  yet  he  might  have  been  ill  and  in  need  of  money 
at  Ardmore  on  June  24th,  and  he  might  have  submitted  to  an  op- 
eration on  that  night  and  slowly  recovered.  Take  the  testimony 
of  Mrs.  Raffus.  She  testified  that  she  saw  him  for  the  first  time 
in  her  life  on  the  morning  of  July  5th  going  down  the  hall,  that 
she  did  not  see  him  again  at  that  time,  that  she  does  not  know 
when  he  returned,  that  he  was  never  sick  at  her  house  so  far  as 
she  had  heard,  and  that  she  never  spoke  two  words  to  him,  that 
he  was  never  at  her  house  more  than  one  night  at  a  time,  and  she 
never  inquired  or  knew  whether  he  had  been  sick  or  submitted  to 
an  operation.  There  is  nothing  in  all  this  incompatible  with  the 
representations  of  McKinney  that  he  was  sick  and  in  need  of  mon- 
ey and  about  to  be  operated  upon  at  Ardmore  on  June  24th,  when 
Mrs.  Raffus  was,  as  she  testifies,  at  Dallas  or  at  Ft.  Smith.  Mrs. 
Raffus  was  a  complete  stranger  to  McKinney  on  July  5,  1905,  and 
during  that  summer  Kessler  was  but  a  chance  acquaintance.  They 
were  people  to  whom  a  young  man  like  McKinney  was  not  likely 
to  tell  his  secret  pains  and  troubles,  and  there  is  nothing  in  their 
testimony  inconsistent  with  the  truth  of  his  statements  to  Mrs. 
Polk.^  The  fact  that  there  was  no  substantial  evidence  before  the 
trial  jury  inconsistent  with  his  innocence  is  another  reason  why  it 
seems  to  me  the  judgment  against  him  should  be  reversed. 
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(Clreolt  Court  of  Appeals,  Eighth  Circuit    August  19,  1012.) 

No.  3,668. 

1.  Iimcnif AL  RBVEifuv  (I  47*) — Oleohabqarink— LicsNSX  Tax— OiTXNSE»^ 
Indictment. 

Oleomargarine  Act  Aug.  2,  1886,  c.  840,  |  17,  24  Stat  212  (U.  S.  Compw 
8t  1901,  p.  2234),  provides  that  whenever  any  person  engaged  in  carry- 
ing on  the  business  of  manufacturing  oleomargarine  defrauds,  or  at- 
tempts to  defraud,  the  United  States  of  the  tax  on  the  oleomargarine 
produced  by  him,  or  any  part  thereof,  he  shall  forfeit  the  factory  and 
manufacturing  apparatus  used  by  him,  and  shaU  be  fined  and  Imprisoned. 
Heldf  that  the  essential  elements  of  such  offense  are  the  engaging  in  the 
business  of  manufacturing  oleomargarine,  the  producing  of  such  sub- 
stance, and  the  attempt  to  defraud  the  United  States,  and  hence  an  In- 
dictment alleging  that  defendants  on  a  specified  date,  being  persons  en- 
gaged in  carrying  on  the  business  of  a  manufacturer  <^  colored  oleomar- 
garine at  a  specified  place,  did  knowingly,  etc.,  attempt  to  defraud  the 

•For  other  cai«t  ■••  same  topic  A  |  nvmbsb  in  Dec.  A  Am.  Dige.  1907  to  date,  A  Rfp'r  Indexes 
t  Rebearins  denied  NoTember  2S,  191^ 
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United  States  of  a  tax  Imposed  on  120  pounds  of  colored  oleomargarine, 
tben  and  there  produced  by  them,  etc.,  was  sufficient  without  a  further 
aUegation  that,  the  substance  produced  had  become  subject  to  the  tax 
by  having  been  sold  or  removed  for  consumption  or  sale  within  section  8. 
[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue,  Cent  Dig.  If  144- 
150;   Dec  Dig.  |  47.*] 

2.  Iktbbnai.  Revbihtb  (|  47*)— Oleouabgabirs  Tax— Attempt  to  Defbaud 

United  States. 

Since  Oleomargarine  Act  Aug.  2,  1886v  c.  840,  S  17,  24  Stat  212  (U.  S. 
Comp.  St  1901,  p.  22a4),  making  it  an  offense  to  attempt  to  defraud  the 
United  States  of  the  tax  imposed  on  oleomargarine,  does  not  declare  it 
an  offense  to  commit  the  fraud  in  any  particular  way,  it  is  an  offense  if 
the  government  is  defrauded  by  any  means  or  method,  and  hence  an  in- 
dictment charging  that  defendants,  while  manufacturers  of  colored  oleo- 
margarine, did  fraudulently,  etc.,  attempt  to  defraud  the  United  States 
of  the  tax  on  a  specified  quantity  of  such  substance,  was  not  objection- 
able for  failure  to  charge  the  manner  in  which  the  attempt  to  defraud 
was  made. 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Gent  Dig.  '||  144-- 
150;   Dea  Dig.  |  47.*] 

3.  Indictment  and  Information  (|  109*) — Statdtobt  Oftonsb. 

An  indictment  for  a  statutory  offense,  which  distinctly  and  clearly 
charges  every  element  of  the  offense  and  distinctly  advises  the  defendant 
of  what  he  is  to  meet  at  the  trial,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  II  286-288;   Dea  Dig.  |  109.*] 

4.  Internal  Revenue  (|  39*) — Oleomargarine  Act — ^License  Tax — ^Failure 

TO  Pat — Offenses — ^**Manufaotureb." 

Oleomargarine  Act  Aug,  2,  1886,  c.  840,  |  17,  24  Stat  212  (U.  S.  Comp. 
St  1901,  p.  2234),  providing  that  any  person  engaged  in  carrying  on  the 
husluess  of  manufacturing  oleomargarine,  who  defraudsj  or  attempts  to 
defraud,  the  United  States  of  the  tax  on  oleomargarine  produced  by  him, 
etc.,  shall  be  fined  and  imprisoned,  was  applicable  to  one  who  did  not 
manufacture  white  oleomargarine  and  therefore  was  not  a  manufacturer 
within  the  definition  contained  in  the  original  act,  but  who  mixed  white 
oleomargarine  with  artificial  coloration*  so  as  to  make  it  look  like  butter 
and  thereby  became  a  "manufacturer**  within  the  definition  as  extended 
by  Act  Cong.  May  9, 1902,  a  784,  32  Stat  194  (U.  S.  Comp.  St  Supp.  1911, 
p.  969). 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  H  97- 
101,  103-106,  142,  143;   Dec.  Dig.  {  39.* 

For  other  definitions,  see  Words  and  Phiases,  voL  5,  pp.  4346--i358.1 

6L  Internal  Revenue  (|  39*)-~Oleomabgabinid— DsFBAuniNo  United  States 
— Statutes — Application. 

Oleomargarine  Act  Aug.  2,  1886,  c  840,  |  17,  24  Stat  212  (U.  S.  Comp. 
St  1901,  p.  2234),  making  it  an  offense  for  any  person  engaged  in  carry- 
ing on  the  business  of  manufacturing  oleomargarine  to  defraud,  or  at- 
tempt to  defraud,  the  United  States  of  the  tax  thereon,  etc.,  is  not  lim* 
ited  to  persons  who  have  received  a  license  to  manufacture  oleomarga- 
rine, but  includes  all  persons  who  carry  on  the  business  of  manufactur- 
ing oleomargarine,  who  defraud,  or  attempt  to  defraud,  the  United  States 
of  the  tax  thereon. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  H  97- 
101,  10^106,  142,  143 ;  Dec.  Dig.  |  39.*] 

6w  Internal  Revenue  (|  47*) — Oleomarqabinb  Tax— Defbaudino  United 
States — E  vi  de  nce. 

In  a  prosecution  for  att^nptlng  to  defraud  the  United  States  of  the 
tax  on  colored  oleomargarine,  evidence  held  sufficient  to  sustain  a  con- 

•For  other  catea  aeo  rame  topic  A  §  kvubmr  in  Dec.  *  Am.  Digs.  1907  to  date,  A  Rep'r  Indexee 
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r  Tiotlon,  though  there  was  no  proof  that  any  wi^ess  saw  each  defendant 
in  the  act  of  mixing  coloring  matter  with  white  oleomargarine. 

[B^d.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  |§  144- 
150;   Dec.  Dig.  |  47.*] 

Sanborn,  Circuit  Judge,  dissenting. 

,   In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

Fred  D.  May  and  others  were  convicted  of  carrying  on  the  busi- 
ness of  manufacturing  oleomargarine  without  having  paid  the  spe- 
cial tax  therefor,  and  they  bring  error.    Affirmed. 

Henry  W.  Blodgett  (Bates,  Blodgett,  Williams  &  Davis,  on  the 
brief),  for  plaintiffs  in  error. 
Charles  A.  Houts,  U.  S.  Atty. 

before  SANBORN  and  HOOK,  Circuit  Judges,  and  WIL- 
I/ARD,  District  Judge. 

WILLARD,  District  Judge.  [1]  Plaintiffs  in  error,  Fred  D. 
May,  Thomas  B.  May,  William  M.  Johnson,  and  E.  W.  Bailey,  were 
convicted  under  the  second  count  of  an  indictment  which  charged  a 
violation  of  section  4  of  the  Oleomargarine  Act  of  August  2,  1886, 
c.  840,  24  Stat.  209  (U.  S.  Comp.  St.  1901,  p.  2229).  This  section 
punishes  one  who  carries  on  the  business  of  manufacturing  oleo- 
margarine without  having  paid  the  special  tax  therefor.  They  were 
also  convicted  under  the  third  count,  which  charged  a  violation  of 
section  17  of  the  same  act.  No  objection  to  the  sufficiency  of  the 
second  count  is  here  urged.  It  is  claimed,  however,  that  the  third 
count  is  insufficient.  This  point  was  raised  in  the  court  below  by 
a  demurrer. 

The  third  count  is  as  follows : 

**That  Fred  D.  May,  Thomas  B.  May,  William  M.  Johnson,  and  B.  W. 
Bailey,  whose  Christian  name  Is  to  the  grand  jurors  aforesaid  unknown, 
heretofore,  to  wit,  on  or  about  the  29th  day  of  November,  1910,  within  the 
division  and  district  aforesaid,  and  withi^  the  jurisdiction  of  the  court  afore- 
said, at  No.  3536  Morgan  street,  in  the  city  of  St  Louis,  state  of  Missouri, 
they,  the  said  Fred  D.  May,  Thomas  B.  May,  WilUam  M.  Johnson,  and  E.  W. 
Bdiley,  whose  Christian  name  is  to  the  grand  jurors  aforesaid  unknown, 
being  then  and  there  persons  engaged  in  carrying  on  the  business  of  a  man- 
ufacturer of  colored  oleomargarine  at  said  No.  3536  Morgan  street,  in  the 
city  of  St  Louis,  state  of  Missouri,  under  the  name  of  the  Clayton  Creamery, 
did  then  and  there  knowingly,  willfully,  fraudulently,  and  feloniously  at- 
tempt to  defraud  the  United  States  of  the  tax  imposed  by  law  upon  colored 
oleomargarine  of  ten  (10)  cents  per  pound  on  each  pound  of  colored  oleo- 
margarine so  manufactured,  to  wit:  Ten  (10)  cents  per  pound  on  one  hun- 
dred and  twenty  (120)  pounds  of  colored  oleomargarine  then  and  there  pro- 
duced by  them,  the  said  Fred  D.  May,  Thomas  B.  May,  William  M.  Johnson, 
and  E.  W.  BaUey,  whose  Christian  name  is  to  the  grand  Jurors  aforesaid 
unknown." 

Section  17  is  as  follows: 

*'Tbat  whenever  any  person  engaged  in  carrying  on  the  business  of  manu- 
facturing oleomargarine  defrauds,  or  attempts  to  defraud,  the  United  States 
of  the  tax  on  the  oleomargarine  produced  by  him,  or  any  part  thereof,  he 

fFor  Qthwr  caiei  see  same  topic  A  f  mvmbsb  in  Per  ft  Am.  Diet.  1907  to  Oate,  4  Rep'r  Indexw 
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sball  forfeit  the  factory  and  manufacturing  apparatus  used  by  him,  and  all 
oleomargarine  and  all  raw  material  for  the ,  production  of  oleomargarine 
found  in  the  factory  and  on  the  factory  premises,  and  shall  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars,  and  be  im* 
prisoned  not  less  than  six  months  nor  more  than  three  years." 

The  essential  elements  of  the  offense  defined  in  section  17  are: 
(1)  That  the  defendant  is  engaged  in  carrying  on  the  business  of 
manufacturing  oleomargarine.  (2)  That  he  has  produced  oleomar- 
g^arine.  (3)  That  he  has  attempted  to  defraud  the  United  States. 
All  of  these  are  found  in  the  third  count.  The  claim  of  the  defend- 
ants, however,  is  that  before  the  offense  can  be  committed  the  oleo- 
margarine produced  must  have  become  subject  to  the  tax.  They 
call  attention  to  section  8  of  the  act,  which  provides  that  "upon 
oleomargarine  which  shall  be  manufactured  and  sold,  or  removed 
for  consumption  or  use,"  there  shall  be  assessed  a  tax,  and  they 
say  that  the  indictment  should  have  alleged  that  the  defendants 
had  attempted  either  to  sell  it,  or  to  remove  it  for  consumption, 
or  to  remove  it  for  use ;  and  they  insist  that  an  allegation  of  this 
kind  was  an  essential  part  of  the  indictment. 

Whatever  may  be  said  of  this  claim  when  the  charge  is  that  the 
defendant  has  defrauded  the  United  States,  it  cannot  be  sustained 
-when  the  charge  is  that  the  defendant  has  attempted  to  defraud  the 
United  States.  Conclusive  evidence  might  be  produced  to  the  ef- 
fect that  a  defendant  had  made  plans  to  construct  and  operate  an 
illegal  factory  for  the  manufacture  of  oleomargarine,  to  manufac- 
ture it,  and  to  sell  it  without  payment  of  the  tax.  It  might  also 
be  further  shown  conclusively  that,  in  pursuance  of  this  illegal 
plan,  he  had  erected  a  factory  and  had  commenced  to  manufacture 
and  had  actually  manufactured  oleomargarine  with  the  intent  of 
selling  it  without  paying  the  tax,  but  that  before  he  had  sold  or 
removed,  or  attempted  to  sell  or  remove,  any  part  of  it,  his  opera- 
tions were  interfered  with  by  the  authorities.  Can  it  be  said  in 
such  a  case  that  he  has  not  attempted  to  defraud  the  United  States? 
At  least,  when  a  defendant's  operations  have  proceeded,  so  far  as  to 
show  conclusively  that  he  has  produced  oleomargarine  with  the 
intent  to  defraud  the  government  out  of  the  tax  thereon,  there  is 
an  attempt  to  defraud  such  as  is  mentioned  in  section  17,  although 
he  has  neither  gold  nor  removed  nor  attempted  to  sell  or  remove 
any  of  the  product. 

[2]  It  is  further  said  with  reference  to  this  count  that  it  does 
not  advise  the  defendant  of  the  manner  in  which  he  attempted  to 
commit  the  fraud,  so  as  to  enable  him  to  prepare  his  defense.  It 
is  to  be  noted  that  section  17  does  not  declare  it  an  offense  to  com-; 
mit  the  fraud  in  any  particular  way.  If  it  did,  then  it  would  be 
necessary  to  allege  the  manner  in  which  the  act  was  done.  But  as 
the  section  stands,  it  is  an  offense  if  the  government  is  defrauded 
by  any  means  br  method.  As  was  said  in  United  States  v.  Sim- 
mons, 96  U.  S.  360,  on  page  364,  24  L.  Ed.  819: 

rrhe  intent  to  defraud  the  United  States  is  of  the  very  essence  of  the  of* 
fense;  and  its  existence, .  in  connection  with  the  business  of  distilling  being 
distinctly  cli|irged,  must  be  established  by  satisfactory  evidence.  SucU  i^-> 
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tent  may,  however,  be  manifested  by  so  many  acts  upon  the  part  of  the  ac- 
cused, covering  such  a  long  period  of  time,  as  to  render  it  difficult,  if  not 
wholly  impracticable,  to  aver,  with  any  degree  of  certainty,  all  the  essential 
facts  from  which  it  may  be  fairly  inferred." 

To  have  alleged  in  this  indictment  how  the  defendants  attempted 
to  defraud  the  United  States  would  have  required  a  statement  of 
much  of  the  evidence  presented  at  the  trial.  The  count,  as  it  ap- 
pears, advises  the  defendants  of  the  time  when  the  act  was  com- 
mitted, namely,  on  November  29,  1910.  It  advises  them  where  it 
was  committed,  namely,  at  3536  Morgan  street,  in  the  city  of  St. 
LfOuis,  Mo.  It  advises  them  of  the  name  under  which  it  is  claimed 
.they  were  doing  business,  namely  the  Clayton  Creamery.  It  ad- 
vises them  of  the  amount  of  oleomargarine  produced,  namely,  120 
pounds. 

As  to  the  sufficiency  of  this  count  the  case  is,  we  think,  covered 
bv  the  case  of  Armour  Packing  Company  v.  United  States,  153 
Fed.  1,  on  page  16,  82  C.  C.  A.  135,  on  page  150  (14  L.  R-  A. 
[N.  S.]  400).    This  court  there  said: 

"It  is  conceded  that,  where  a  crime  is  a  statutory  one,  the  indictment  must 
set  forth  with  clearness  and  certainty  every  essential- element  of  which  it  is 
composed.  It  mnst  portray  the  facts  which  the  pleader  claims  constitute  the 
alleged  transgression  so  distinctly  as  to  advise  the  accused  of  the  charge 
which  he  has  to  meet  and  to  give  him  a  fair  opportunity  to  prepare  his  de- 
fense, so  particularly  as  to  enable  him  to  avail  himself  of  a  conviction  or 
an  acquittal  In  defense  of  another  prosecution  for  the  same  offense,  and  so 
clearly  that  the  court  may  be  able  to  determine  whether  or  not  the  facts 
there  stated  are  sufficient  to  support  a  conviction.  (Citing  cases.)  The  indict- 
ment in  this  case  pleads  the  names  of  the  carriers  that  transported  the  prop- 
erty, the  date  and  place  of  the  delivery  of  the  goods  to  the  initial  carrier  and 
of  the  receipt  of  the  concession  by  the  shipper,  a  description  of  the  speciflc 
articles  shipped,  the  filed  and  published  rate,  the  less  rate  at  which  the  goods 
were  transported,  and  the  amount  of  the  concession,  the  place  of  shipment, 
and  the  point  of  destination  of  the  property,  and  the  route  over  which  it  was 
transported.  Here  were  averments  of  facts  sufficient  to  clearly  advise  the 
defendant  of  the  offense  with  which  it  was  charged,  to  give  it  ample  oppor- 
tunity to  prepare  its  defense,  to  enable  it  to  avail  itself  of  a  conviction  or 
an  acquittal  in  the  case  of  another  prosecution  for  the  same  crime,  and  to 
qualil^  the  court  to  determine  whether  the  facts  stated  constituted  an  of- 
fense. The  particular  device  by  which  the  concession  and  transportation 
were  obtained  was  not  an  essential  ingredient  of  the  offense  charged,  because 
the  latter  might  well  exist,  whatever  the  device,  and  whether  or  not  there 
was  one,  and  hence  the  indictment  portrayed  every  mateiial  element  of  the 
crime  without  an  averment  of  this  device.  U.  S.  v.  Tozer  (D.  C.)  37  Fed. 
635,  637.  The  substance  of  the  crime  of  receiving  a  rebate  or  concession  un- 
der the  Ellsins  act  is  the  solicitation,  acceptance,  or  receipt  thereof,  whereby 
property  in  interstate  or  foreign  commerce  is  transported  at  less  than  the 
regular  rate.  The  device  whereby  the  receipt  and  transportation  are  obtained 
is  not  an  essential  element  of  the  crime,  and  it  is  unnecessary  to  plead  it  in 
the  indictment" 

[3]  It  is  to  be  observed  that  the  law  there  under  consideration 
provided  that  it  should  be  unlawful  for  any  person  to  receive  any 
rebate  or  concession,  whereby  property  should,  "by  any  device 
whatever,"  be  transported  at  a  less  rate  than  that  named  in  the 
published  tariffs,  yet  the  indictment  there  under  consideration  did 
not  allege  what  the  device  was  by  which  the  rebate  had  been  se- 
cured.   The  judgment  of  this  court  in  that  case  was  affirmed  by 
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the  Supreme  Court,  and  the  decision  of  that  court  Is  reported  in 
209  U.  S.  56,  on  page  83,  28  Sup.  Ct.  428,  on  page  436  (52  L.  Ed. 
681),  under  the  name  of  Armour  Packing  Company  v.  United 
States.    It  was  there  said : 

''It  is  alleged  that  the  indictment  is  insufficient,  in  that  it  fails  tP  set  out 
the  kind  of  device  by  which  tratKc  was  obtained,  and  of  what  the  concession 
consisted,  and  how  It  was  granted.  Authorities  are  cited  to  the  proposition 
that  in  statutory  offenses  every  element  must  be  distinctly  charged  and  al- 
leged. This  court  has  frequently  had  occasion  to  hold  that  the  accused  is 
entitled  to  know  the  nature  and  cause  of  the  accusation  against  him,  and 
that  a  charge  must  be  sufficiently  definite  to  enable  him  to  make  his  defense 
and  avail  himself  of  the  record  of  conviction  or  acquittal  for  his  protection 
against  further  prosecutions  and  to  Inform  the  court  of  the  facts  charged, 
sa  that  it  may  decide  as  to  their  sufficiency  in  law  to  support  a  conviction, 
if  one  be  had  and  the  elements  of  the  offense  must  be  set  forth  in  the  indict- 
ment with  reasonable  particularity  of  time,  place,  and  circumstances.  And 
it  Is  true  It  is  not  always  sufficient  to  charge  statutory  offenses  in  the  lan- 
guage of  the  statutes,  and  where  the  offense  includes  generic  terms  it  is  not 
sufficient  that  the  indictment  charge  the  offense  in  the  same  generic  terms, 
but  it  must  state  the  particulars.  United  States  v.  Hess,  124  U.  S.  483,  8 
Sup.  Gt  571,  81  L.  Ed.  510;  Evans  v.  United  States,  153  U.  S.  584,  14  Sup. 
Ct  d34, 38  L.  Ed.  830.  But  an  indictment  which  distinctly  and  clearly  charges 
each  and  every  element  of  the  offense  intended  to  be  charged,  and  distinctly 
advises  the  defendant  of  what  he  is  to  meet  at  the  trial,  is  sufficient 

"And  in  Ledbetter  v.  United  States,  170  U.  S.  606,  612,  18  Sup.  Ct  774,  776 
(42  L.  Ed.  1162),  Mr.  Justice  Brown,  speaking  for  the  court,  said:  'Notwith- 
standing the  cases  above  cited  from  our  reports,  the  general  ride  still  holds 
good  that  upon  an  indictment  for  a  statutory  offense  the  offense  may  be  de- 
scribed in  the  words  of  the  statute,  and  it  is  for  the  defendant  to  show  that 
greater  particularity  is  reqifred  by  reason  of  the  omission  from  the  statute 
of  some  elen^ent  of  the  offenlse.' " 

Indictments  in  some  respects  similar  to  this  one  have  been  under 
consideration  in  the  cases  of  Hardesty  v.  United  States,  168  Fed. 
25,  93  C.  C.  A.  417;  Enders  v.  United  States,  187  Fed.  754,  109  C. 
C.  A.  502.  The  demurrer  to  the  third  count  was  properly  over- 
ruled. 

[4]  The  evidence  at  the  trial  did  not  show  that  the  defendants 
manufactured  white  oleomargarine;  they  therefore  did  not  come 
within  the  definition  of  a  manufacturer  contained  in  the  original 
act.  It  was  proven  that  they  mixed  white  oleomargarine  with  ar- 
tificial coloration,  so  that  it  looked  like  butter.  This  brought  them 
within  the  definition  of  a  manufacturer  found  in  the  amendment 
of  May  9,  1902,  c.  784,  32  Stat.  194  (U.  S.  Comp.  St.  Supp.  1911, 
p.  969).  It  is  claimed  by  the  defendants,  inasmuch  as  when  sec- 
tion 17  was  enacted  the  only  manufacturer  was  a  person  who  made 
white  oleomargarine,  that  that  section  cannot  apply  to  these  de- 
fendants who  became  manufacturers  by  an  act  subsequent  thereto. 
There  is  nothing  in  this  contention.  If  it  were  sustained,  it  would 
not  be  necessary  for  persons  who  mixed  coloring  matter  with  white 
oleomargarine  to  pay  a  license  tax  of  $600  a  year.  Nor  would  any 
of  the  other  sections  of  the  original  law,  which  refer  to  manufac- 
turers, apply  to  those  who  became  such  under  the  act  of  1902.  In 
order  to  make  such  sections  applicable,  it  was  not  necessary  to 
re-enact  them.  There  is  no  difficulty  in  applying  the  forfeiture 
provision  in  section  17  to  such  a  condition  as  is  found  in  this  case. 
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These  defendants  had  a  factory  and  a  manufacturing  apparatus, 
such  as  it  was.  They  had  the  raw  materials  for  the  manufacture 
of  the  new  product,  namely,  white  oleomargarine  and  the  coloring 
matter. 

[5]  It  is  further  claimed  by  the  defendants  that  section  17  ap- 
plies only  to  persons  who  have  received  a  license  to  manufacture 
oleomargarine,  and  that  these  defendants,  never  having  taken  out 
such  license,  cannot  be  convicted.  To  so  construe  the  section 
would  be  to  add  thereto  the  word  "licensed,"  so  that  it  would  read 
"whenever  a  licensed  person,"  or  to  add  other  words  indicating 
that  it  was  limited  to  persons  who  had  received  ^ch  a  license  as 
has  been  mentioned. 

If  it  clearly  appeared  that  it  was  the  intention  of  Congress  to  so 
limit  that  section,  possibly  authorities  might  be  found  which  would 
support  such  an  interlineation.  But  a  moment's  reflection  will  show 
that  such  never  could  have  been  the  intention  of  the  Legislature.  If 
such  were  the  law,  a  person  who  intended  to  violate  section  17  would 
purposely  fail  to  take  out  a  license  as  a  manufacturer,  for  in  such  a 
case  he  could  not  be  imprisoned  in  the  penitentiary;  he  could  only 
be  punished  for  a  violation  of  section  4,  the  penalty  for  which  is  a 
fine.  In  Vermont  v.  United  States,  174  Fed.  792,  on  page  794,  98 
C.  C.  A.  500,  on  page  502,  this  court  said: 

•*The  temptation  to  make  the  additional  profit  which  would  result  by  evad- 
ing the  payment  of  the  tax  of  10  cents  a  pound  lmi>osed  by  law  upon  colored 
oleomargarine  naturally  appeals  more  strongly  ^  the  dishonest  and  irrespon- 
sible than  to  the  legitimate  dealer ;  and  the  fonner  would  likely  be  the  clas^ 
Congress  was  most  solicitous  to  regulate.  It  must  be  admitted  that  it  is  pos- 
sible and  well  within  the  power  of  any  and  all  persons  to  resort  to  the  busi- 
ness of  coloring  oleomargarine  to  make  it  look  like  butter;  and,  in  Tlew  of 
this  possibility,  the  words  'any  person*  under  consideration  were  doubtless 
employed  by  Oongresa  They  are  broad  and  comprehensive  and  easily  em- 
hraee  any  an<l  all  persons  whether  licensed  wholesale  or  retail  dealers  or 
otherwise;  and  by  a  famUiar  rule  of  construction  they  should  be  given  full 
force  and  effect,  to  the  end  that  the  legislative  purpose  may  be  subserved." 

[B]  The  Evidence  was  sufficient  to  convict  all  of  the  defendants. 
;  The  government's  witnesses  testified  that  Thomas  B.  May,  one 
of  the  plaintiffs  in  error,  had  obtained  about  a  month  prior  to  and 
possessed  on  November  29,  1910,  a  special  tax  stamp  as  a  retail  dealer 
in  colored  oleomargarine  for  the  premises  3536  Morgan  street  in  the 
city  of  St.  Louis ;  that  the  business  at  these  premises  was  conducted 
under  the  name  of  the  Clayton  Creamery.  They  further  testify  that 
they  watched  these  premises  for  a  period  of  a  week  »before  breaking 
in  on  the  29th  day  of  November,  1910;  that,  at  the  time  they  broke 
in,  they  had  to  break  down  several  doors,  and  when  they  finally 
reached  the  second  story  of  the  premises,  they  there  found  three  of 
the  plaintiffs  in  error,  to  wit,  Fred  D.  May,  WilUam  M.  Johnson,  and 
E.  W.  Bailey.  They  found  on  the  premises  a  gasoline  stove, 
around  which  were  piled  a  number  of  tubs  of  oleomargarine  in  a 
soft  and  oily  condition.  They  found  oleomargarine  in  tubs,  stored 
in  an  ice  box.  They  found  a  printing  table,  such  as  is  usually  used 
in  preparing  butter  or  oleomargarine  in  shaping  the  same  in 
prints  iroi^  its  original  contents  in  firkins.    They  ioimd  paddles,  some 
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galvanized  iron  tiibSj  in  which  colored  oleomargarine  was  found  stick- 
ing to  the  sides.  They  also  found,  under  a  trapdoor  in  the  flopr,  a 
lot  of  oleomargarine  streaked  with  coloring  matter,  and  under  this 
sanie  trapdoor  they  also  found  an  empty  can  which  bore  a  label  upon 
which  was  the  inscription,  "Butter  Color,  Heller  &  Merz  Co.,  Alder- 
nay  Butter  Color,  New  York,  N.  Y.,"  and  also  another  empty  can  of 
the  same  character  .thrown  on  top  of  the  ice  box. 

The  testimony  of  these  witnesses  further  shows  that  plaintiff  in  er- 
ror Tom  May,  the  proprietor,  had  been  seen  around  said  premises  at 
various  times  for  a  considerable  period,  and  had  been  there  on  every 
day  during  the  week  immediately  preceding  the  raid,  but  was  not,  and 
had  not  been,  there  on  the  morning  of  the  raid ;  that  plaintiff  in  error 
Fred  D.  May  usually  arrived  at  said  premises  about  6  or  6:15  in  the 
morning;  that  he  had  been  around  there  every  day  during  the  week 
immediately  preceding  the  raid,  and  had  also  been  around  there  fre- 
quently for  a  period  of  about  two  years  immediately  preceding  said 
tiine ;  that  plaintiff  in  error  Johnson  was  observed  there  three  differ- 
ent times  during  the  week  immediately  preceding  the  breaking  in; 
that  he  arrived  about  7:15  in  the  morning  and  would  leave  about 
10:30  or  11  the  same  morning,  and  that  he  had  been  observed  around 
there  on  other  occasions  prior  to  this  time;  that  Bailey  was  around 
there  every  morning  during  the  week  immediately  preceding  the 
breaking  in,  and  also  during  a  considerable  period  preceding  this  time ; 
that  he  had  been  observed  taking  care  of  the  horses  and  wagons  that 
were  kept  on  the  premises. 

It  required  from  20  to  25  minutes  to  break  into  the  room  upstairs. 
The  demand  for  admission  before  breaking  in  was  made  in  so  loud 
a  voice  that  it  attracted  the  attention  of  the  neighbors  in  the  house 
next  door.  While  the  officers  were  attempting  to  force  an  entrance, 
the  defendants  who  were  inside  the  building  neither  said  nor  did  any- 
thing. During  the  time  that  the  officers  were  watching  the  premises 
they  observed  a  number  of  drivers  come  in  the  early  morning  and 
depart  in  wagons  loaded  with  goods. 

The  facts  above  stated,  with  other  evidence  to  which  attention  has 
not  been  called,  were  sufficient  to  convict  all  of  the  defendants  both 
of  the  offense  of  engaging  in  the  manufacture  of  oleomargarine  with- 
out paying  the  tax  of  $600,  and  also  of  the  offense  punished  by  sec- 
tion 17. 

It  seems  to  be  the  claim  of  the  defendants  that  they  cannot  be  con- 
victed unless  some  witness  saw  each  defendant  in  the  act  of  mixing 
coloring  matter  with  white  oleomargarine.  Such  proof  was  not  re- 
quired. The  evidence  shows  that  this  unlawful  business  of  coloring 
oleomargarine  was  being  carried  on  at  this  place  with  intent  to  sell 
the  product  and  to  defraud  the  government,  and  that  each  one  of  the 
defendants  knowingly  assisted  therein.  Vermont  v.  United  States, 
174  Fed.  792,  795,  98  C.  C.  A.  500. 

The  judgment  of  the  court  below  is  affirmed. 

SANBORN,  Circuit  Judge  (dissenting).    All  there  is  of  the  charge 
irt  the  indictment,  when  it  is  stripped  of  its  immaterial  verbiage,  is 
that  the  defendants  being:  engaged  in  the  business  of  a  manufacturer 
199F.—4 
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of  colored  oleomargarine  attempted  at  No.  3536  Morgan  street,  St. 
Loui3,  at  a  date  specified,  to  defraud  the  United  States  out  of  10 
cents  a  pound  on  120  pounds  of  colored  oleomargarine  produced  by 
them.  This  10  cents  a  pound  could  never  become  due  to  the  United 
States  on  this  120  pounds,  and  hence  the  United  States  could  never 
be  defrauded  of  it  by  the  defendants  unless  without  paying  that  tax 
they  sold  this  oleomargarine  or  removed  it  for  use.  24  Stat.  209,  § 
8,  2  U.  S.  Comp.  Stat.  2231.  The  manufacture  of  colored  oleomar- 
garine, either  by  producing  it  or  by  mixing  artificial  coloring  matter 
with  white  oleomargarine,  could  never  subject  them  to  liability  to 
pay  that  tax.  This  manufacturing  might  lawfully  be  done  by  pay- 
ing the  $600  occupation  tax  without  incurring  any  liability  whatever 
to  pay  the  poimdage  tax.  Therefore  the  manufacturing  of  colbred 
oleomargarine  was  consistent  with  innocence  of  all  attempt  to  defraud 
the  government  out  of  the  poundage  tax.  And  no  offense  is  proved 
or  charged  by  evidence  or  averment  of  facts  that  can  be  reconciled 
with  the  theory  of  the  innocence  of  the  accused  unless  the  charge 
and  the  evidence  are  such  as  to  exclude  every  reasonable  hypothesis 
but  that  of  guilt.  Vernon  v.  United  States,  146  Fed.  121,  123,  76 
C.  C.  A.  547,  549;  People  v.  Bennett,  49  N.  Y.  144;  United  States 
v.  Babcock,  3  Dill.  581,  Fed.  Cas.  No.  14,487;  United  States  v.  Hart 
(D.  C.)  78  Fed.  868,  873,  affirmed  in  Hart  v.  United  States,  84  Fed. 
799,  28  C.  C.  A.  612;  United  States  v.  McKenzie  (D.  C.)  35  Fed. 
826;  People  v.  Ward,  105  Cal.  335,  38  Pac.  945;  Asbach  v.  Chicago, 
etc.,  Ry.  Co.,  74  Iowa,  248,  37  N.  W.  182;  Smith  v.  First  National 
Bank,  99  Mass.  605,  97  Am.  Dec.  59. 

Read  in  the  light  of  the  act  of  Congress  and  of  this  rule  of  law, 
all  the  facts  set  forth  in  the  third  count  of  this  indictment  are  con- 
sistent with  the  innocence  of  the  defendants  except  the  bare  aver- 
ment that  at  the  time  and  place  named  they  attempted  to  defraud  the 
United  States  of  a  poundage  tax  of  10  cents  a  pound  on  120  pounds 
of  oleomargarine.  An  averment  in  a  complaint  in  a  civil  action  that 
at  a  certain  time  and  place  the  defendant  defrauded  the  plaintiff  out 
of  $12  that  was  due  him  on  a  specified  accotmt,  without  stating  the 
facts  which  constituted  the  defrauding  so  that  the  court  could  deter- 
mine from  the  complaint  whether  or  not  those  facts  constituted  a 
fraud,  would  be  clearly  insufficient  An  attempt  to  defraud  may  be 
made  in  a  thousand  ways.  Three  ways  in  which  the  attempt  charged 
in  this  case  might  have  been  made  are  by  selling  the  colored  oleo- 
margarine, by  removing  it  for  consumption,  and  by  removing  it  for 
use  without  first  paying  the  tax.  Acts  which  constituted  the  attempt, 
means  by  which  the  attempt  was  made,  were  indispensable  ingredients 
of  the  attempt,  and  until  they  were  disclosed  by  the  pleading  it  seems 
to  me  that  no  facts  were  set  forth  from  which  the  court  could  deter- 
mine whether  or  not  the  facts  which  the  pleader  by  its  silence  con- 
cealed when  it  presented  the  indictment,  and  which  it  subsequently 
attempted  to  prove,  were  sufficient  to  support  a  conviction,  none 
which  advised  the  defendants  of  the  charge  they  were  to  meet  and 
jgave  them  a  fair  opportunity  to  defend.  Armour  Packing  Co.  v. 
United  States,  153  Fed.  1,  17,  82  C.  C.  A.  135,  151,  14  L.  R.  A.  (N. 
S.)  400.    The  reason  why  the  decision  and  opinion  in  the  Armour 
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Packing  Company's  Case  that  it  was  not  necessary  to  plead  the  de- 
vice by  which  the  offense  of  rebating  there  charged  was  committed, 
does  not  in  my  opinion  sustain  the  conclusion  that  it  is  unnecessaiy 
to  plead  the  facts  which  cc^stituted  the  attempt  to  defraud  in  this 
case,  is,  that  the  device  was  neither  the  offense  charged  nor  an  es- 
sential element  of  the  offense  charged  in  that  case,  while  the  attempt 
to  defraud  is  the  offense  itself  in  this  case,  and  hence  the  facts  which 
constitute  it  are  inseparable  elements  thereof.  In  the  Armour  Case 
this  court  said: 

'The  substance  of  this  offense  is  not  the  device,  but  the  solicitation  or  re- 
ceipt of  the  concession  and  the  transportation   effected   thereby.    •    *    « . 
The  device  whereby  the  receipt  and  transportation  are  obtained  is  not  an 
essential  element  of  the  crime,  and  it  is  unnecessary  to  plead  it  In  the  in* 
dictment." 

On  the  other  hand,  if  the  device  had  been  the  offense,  or  had  been 
an  essential  element  thereof,  it  would,  in  my  opinion,  have  been  nec- 
essary to  plead  it  in  that  case.  But  the  offense  in  that  case  was  the 
rebating,  and  the  indictment,  was  sustained  because,  and  only  because, 
every  essential  element,  all  the  facts  which  constituted  that  crime, 
"the  names  of  the  carriers  that  transported  the  property,  the  date 
and  place  of  the  delivery  of  the  goods  to  the  initial  carrier  and  of  the 
receipt  of  the  concession  by  the  shipper,  a  description  of  the  specific 
articles  shipped,  the  filed  and  published  rate,  the  less  rate  at  Which  the 
goods  were  transported,  and  the  amount  of  the  concession,  the  place 
of  shipment,  and  the  point  of  destination  of  the  property  and  the 
route  over  which  it  was  transported,"  were  clearly  and  at  large  set 
forth  in  the  indictment.  The  offense  in  this  case  is  the  attempt  to 
defraud,  and  by  the  same  mark  it  was  indispensable  to  plead  all  its 
essential  elements,  all  the  ultimate  facts,  though  undoubtedly  not 
their  details,  which  constituted  the  offense.  By  a  pleading  of  those 
facts,  and  by  such  a  pleading  only,  could  the  indictment  be  brought 
within  the  established  rule  that  "it  must  portray  the  facts  whiph  the 
pleader  claims  constitute  the  alleged  transgression  so  distinctly  as 
to  advise  the  accused  of  the  charge  which  he  has  to  meet  and  to 
give  him  a  fair  opportunity  to  prepare  his  defense,  so  particularly 
as  to  enable  him  to  avail  himself  of  a  conviction  or  an  acquittal  in 
defense  of  another  prosecution  for  the  same  offense,  and  so  clearly 
that  the  court  may  be  able  to  determine  whether  or  not  the  facts 
there  stated  are  sufficient  to  support  a  conviction."  Armour  Packing 
Co.  V.  United  States,  153  Fed.  1,  17,  82  C.  C.  A.  135,  151,  14  L.  R. 
A.  (N.  S.)  400.  In  Ledbetter  v.  United  States,  170  U.  S.  606,  at 
page  609,  18  Sup.  Ct.  774,  at  page  775  (42  L.  Ed.  1162),  the  Supreme 
Court  said: 

"We  have  no  disposition  to  qnaUfy  what  has  already  been  frequently  de- 
cided by  this  court,  that  where  the  crime  is  statutory  it  must  be  charged 
with  precision  and  certainty,  and  every  ingredient  of  which  it  is  composed 
mast  be  dearly  and  accurately  set  forth,  and  that  even  in  the  cases  of  mis- 
demeanors the  indictment  must  be  free  from  all  ambiguity,  and  leave  no 
doubt  in  the  minds  of  the  accused  and  the  court  of  the  exact  offense  intended 
to  be  charged.  United  States  v.  Cook,  17  Wall.  168,  174,  21  L.  Ed.  538;  Unit- 
ed States  V.  Cruikshank,  92  U.  S.  542,  562,  23  L.  Ed.  5S8;  United  States  v. 
Carll,  105  U.  8.  611,  26  L.  Ed.  U35;    United  States  v.  Simmons,  96  U.  S. 
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360,  24  li.  Ed.  819:  United  States  v.  Hess,  124  U.  S.  483,  8.  Sup.  Ot  571,  31 
U  Ed.  516;  Pettlbone  v.  United  States,  148  U.  S.  197.  13  Sop.  Ct  542,  37  U 
Ed.  419 ;  Evans  t.  United  States,  153  U.  S.  584,  14  Sup.  Gt  934, 38  L.  Ed.  830." 

The  following  declarations  of  the  law  upon  this  subject  are  ex- 
tracted from  the  opinions  of  the  Supreme  G)urt  in  the  cases  which 
are  cited  and  reaffirmed  in  the  Ledbetter  Case. 

"No  essential  element  of  the  crime  can  be  omitted  without  destroying  the 
whole  pleading.  The  omission  cannot  be  supplied  by  Intendment  or  implica- 
tion, and  the  charge  must  be  made  directly  and  not  Interentially,  or  by  way 
of  recital.  ♦  ♦  ♦  The  doctrine  Invoked  by  the  Solicitor  General  that  it 
is  sufficient  in  an  Indictment  upon  a  statute  to  set  forth  the  offense  In  the 
words  of  the  statute  does  not  meet  the  difficulty  here.  Undoubtedly  the  lan- 
guage of  the  statute  may  be  used  in  the  general  description  of  an  offense, 
but  it  must  be  accompanied  with  such  a  statement  of  the  facts  and  circum- 
stances as  will  Inform  the  accused  of  the  specific  offense  coming  under  the 
general  description  with  which  he  is  charged."  United  States  v.  Hess,  124 
U.  S.  483,  487,  8  Sup.  Ct  571,  573,  31  U  Ed.  516. 

"A  rule  of  criminal  pleading,  which  at  one  time  obtained  in  some  of  the 
circuits,  and  perhaps  received  a  qualified  sanction  from  this  couiH;  in  United 
States  V.  Mills,  7  Pet  138,  8  I/.  Ed.  636^  that  an  Indictment  for  a  statutory 
misdemeanor  is  sufficient  if  the  offense  be  chQXged  In  the  words  of  the  stat- 
ute, must,  under  more  recent  decisions,  be  limited  to  cases  where  the  words 
of  the  statute  themselves,  as  was  said  by  this  court  In  United  States  t.  Carll, 
lOS  U.  S.  611,  612,  26  L.  Ed.  1135,  *fully,  directiy  and  expressly,  without  any 
uncertainty  or  ambiguity,  set  forth  all  the  elements  necessary  to  constitute 
the  offense  intended  to  be  punished.'  The  crime  must  be  charged  with  preci- 
sk>n  and  Certainty,  and  every  Ingredient  of  which  it  is  composed  must  be 
accurately  and  clearly  alleged."  United  States  v.  Cook,  17  WalL  VdS,  174, 
21  L.  Ed.  538;   United  States  v.  Cruikshank,  92  U.  S.  542,  558,  23  L.  Ed.  588. 

"It  is  an  elementary  principle  of  criminal  pleading  that,  where  the  defini- 
tion of  an  offense,  whether  it  be  at  common  law  or  by  statute,  'includes  ge- 
neric terms,  it  is  not  sufficient  that  the  Indictment  shall  charge  the  offense  in 
the  same  generic  terms  as  in  the  definition,  but  it  must  state  the  species — 
it  must  descend  to  particulars.*  1  Arch.  Cr.  Pr.  &  PL  291.  The  object  of  the 
indictment  is:  EHrst,  to  furnish  the  accused  with  such  a  description  of  the 
charge  against  him  as  will  enable  him  to  make  his  defense,  and  avail  himself 
of  his  conviction  or  acquittal  for  protection  against  a  further  prosecution 
f or'the  same  cause ;  and,  second,  to  inform  the  court  of  the  facts  allied,  so 
that  it  may  decide  whether  they  are  sufficient  in  law  to  support  a  conviction, 
if  one  should  be  had.  For  this,  facts  are  to  be  stated,  not  conclusions  of 
law  alone.  A  crime  is  made  up  of  acts  and  intent;  and  these  must  be  set 
forth  in  the  indictment  with  reasonable  particularity  of  time,  place  and  cir- 
cumstances."   United  States  v.  Cruikshank,  92  U.  S.  542,  558,  23  U  Ed.  588. 

Because  "attempt  to  defraud"  is  a  generic  term,  because  such  an 
attempt  is  ia  conclusion  of  law  made  up  of  acts  and  intent,  and  be- 
cause the  facts  which  are  claimed  to  constitute  it  must  be  set  forth 
in  the  indictment  with  such  reasonable  particularity  as  will  enable 
the  court  to  decide  whether  they  are  sufficient  in  law  to  support  a 
conviction,  as  will  enable  the  defendants  to  prepare  their  defense  and 
as  will  protect  them  from  a  second  prosecution  therefor,  and  the  third 
count  in  this  indictment  in  my  opinion  utterly  fails  to  set  forth  those 
facts,  or  the  essential  elements  which  constitute  the  attempt  to  de- 
fraud, 1  am  unable  to  concur  in  the  view  of  the  majority  that  this 
count  was  not  demurrable.  It  does  not  seem  to  me  to  set  forth  facts 
constituting  the  generic  crime  alleged. 

Nor  have  I  beejri  able  to  find  in  the  record  in  this  case  any  substan- 
tial evidence  that  either  of  the  defendants  attempted  to  defraud  the 
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United  Stales  out  of  the  $12  poundage  tax  on  tfie  120  pounds  of 
oleomargarine.  There  is  evidence  tending  to  show  that  they  were 
manufacturing  colored  oleomargarine  by  mixing  colored  matter  with 
white  oleomargarine.  But  they  could  lawfully  do  that  without  de- 
frauding or  attempting  to  defraud  the  government  out  of  the  pound- 
age tax.  Even  an  intent  at  some  future  time  to  defraud  is  neither 
the  fraud  itself  nor  the  attempt  to  defraud.  The  fraud  could  not  be 
perpetrated  in  this  case  without  either  selling  the  120  pounds,  or  re- 
moving it  for  constunption,  or  removing  it  for  use,  without  paying 
the  tax,  and  there  is  no  evidence  that  either  of  these  defendants  at- 
tempted to  do  either  of  these  things.  The  conclusion  that  they-  made 
such  an  attempt  is  a  mere  deduction  from  the  proof  that  they  were 
manufacturing  colored  oleomargarine — a  deduction  that  it  seems  to 
me  could  not  have  been  lawfully  drawn  by  the  jury  for  the  purpose 
of  convicting  these  defendants  of  a  crime,  because  none  of  the  acts 
proved  against  them  was  inconsistent  with  their  innocence  of  an  at- 
tempt to  defraud  the  government  of  this  poundage  tax.  And  cir- 
cumstantial evidence  is  insufficient  to  warrant  a  conviction  in  a  crim- 
inal case  unless  it  cannot  be  reconciled  with  the  theory  of  innocence 
and  it  is  such  as  to  exclude  every  reasonable  hypothesis  but'  that  of 
guilt  of  the  offense  charged.  Vernon  v.  United  States,  146  Fed.  121, 
123,  76  C.  C.  A.  547,  549. 


MAY  et  al.  t.  UNITED  STATBS.t 

(Clrcait  Court  of  Appeals,  Eighth  Gircnlt.    August  10,  1012.) 

No.  8,75e. 

L  IVTZBRAI.  RBVSlVTTa  (|  47*) — ^DElHAUDlNe  Unitbd  Statss— Ouomaxgasins 
Tax— EviDBNOK. 

Evidence  held  to  sustain  a  conyiction  that  one  engaged  in  the  business 
of  manufacturing  colored  oleomargarine  attempted  to  defraud  the  Unit- 
ed States  of  the  tax  thereon  in  violation  of  Oleomargarine  Act  Aug.  2, 
1886,  c.  840,  I  17,  24  Stat  212  <U.  S.  Ck>mp.  St  1901,  p.  2234). 

[Ed.  Note. — ^For  other  cases,  see  Internal  Revenue^  Cent  Dig.  |§  144- 
150;    Dec.  Dig.  I  47.*] 

2,  Gbard  Jubt  (I  7^) — Fbdebai.  Gottbub^-Obdcb. 

A  federal  judge,  having  been  designated  by  the  senior  circuit  Judge  to 
act  in  the  Western  district  of  Missouri,  thereby  had  authority  by  Rev. 
8t  I  591  (U.  S.  Comp.  St  1901,  p.  480),  to  discharge  all  judicial  duties 
of  the  judge  of  that  district  so  that  an  order  for  the  drawing  of  a 
grand  jury  entitled  "In  the  United  States  District  Court  for  the  West- 
em  District  of  Missouri,**  and  signed  by  such  judge,  when  filed  in  the 
clerk's  ofilce  of  that  court  was  a  sufficient  order  of  the  court  within 
section  810  (U.  S.  Comp.  St  1901,  p.  627),  providing  that  no  grand  jury 
shall  be  summoned  to  attend  any  Circuit  or  District  Court  unless  one 
of  the  judges  of  such  Circuit  Court  or  a  judge  of  such  District  orders 
that  a  venire  issue  therefor. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Cent  Dig.  ||  2,  16,  21; 
Dec.  Dig.  I  7.*] 

S.  Gband  JtTBT  (I  8*)^-SEij:cnow— Method. 

A  grand  jury  being  desired  in  a  federal  District  Court  and  the  jury 
commissioner  being  absent,  the  court  appointed  R.  as  jury  commissioner 

•For  otlier  caaM  aee  utme  topic  A  S  KVUm  in  Deo.  A  Ajd).  DIgi.  1907  to  data,  A  Rep'r  Ipdexaa 
'  t  Rehearlns  denied  December  28^  ISluL 
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In  bis  place.  R.  and  the  clerk  drew  from  tbe  box  tbe  names  of  the  Ja- 
rors  which  were  placed  In  the  venire.  There  was  nothing  to  show  that 
the  names  in  the  box  were  not  put  there  by  the  clerk  and  the  original 
jury  commissioner  at  seme  prior  time,  nor  did  it  appear  that  the  clerk 
ever  put  any  names  in  the  box  without  the  corresponding  action  of  the 
regular  Jury  commissions.  Reld,  that  the  jury  was  properly  drawn, 
and  that  it  was  not  necessary  that  additional  names  fiboold  be  placed 
in  the  box  by  R. 

[Ed.  Note.— -For  other  cases,  see  Grand  Jury,  Oent  Dig.  |§  16-20; 
Dec.  Dig.  I  a*] 

4.  Grand  Jubt  (J  9*) — ^Venibs— Nakeb  of  Jurobs. 

A  grand  jury  venire  was  not  illegal  because  the  names  of  the  jurors 
were  attached  thereto  instead  of  being  inserted  in  the  body  thereof. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent  Dig.  §§  21-26; 
Dec.  Dig.  §  9.*] 

5.  Grand  Jury  (§  9*) — Summoning — Mode. 

Act  Cong.  May  14,  1880,  c.  202,  J  8,  26  Stat  106  (tJ.  S.  Comp.  St  1901, 
p.  386),  provides  that  jurors  shall  be  summoned  for  the  Circuit  and 
District  Courts  of  Missouri  as  provided  by  law  for  the  summoning  of 
jurors  in  the  districts,  and  whenever  the  Circuit  and  District  Courts  in 
either  of  the  districts  or  divisions  shall  be  held  at  the  same  time  and 
place,  jurors  shall  not  \?e  summoned  for  each,  but  for  both  of  the  courts, 
and  they  shall  act  accordingly  as  grand  and  petit  jurors  in  both  courts. 
Held,  that  such  provision  only  means  that  when  both  courts  are  in 
session  two  sets  of  jurors  shall  not  be  drawn,  one  for  each,  and  hence, 
where  it  did  not  appear  that  any  grand  jurors  had  been  drawn  for  the 
Circuit  Court  a  conviction  in  the  District  Court  could  not  be  set  aside 
because  the  grand  jurors  finding  the  indictment  were  summoned  for  that 
court  and  not  for  both  the  Circuit  and  District  Courts. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent  Dig.  |{  21-26 ;  Dec. 
Dig.  I  9.*] 

6.  Criminal    Law    (§    1144*) — ^Appeal— Pbesumption&— Summoning    Grand 

Jury. 

Under  Rev.  St  J  802  (U.  S.  Comp.  St  1901,  p.  625).  providing  that 
jurors  shall  be  returned  from  such  parts  of  the  district,  from  time  to 
time,  as  the  court  shall  direct  so  as  to  be  most  favorable  to  an  im- 
partial trial,  and  so  as  not  to  incur  unnecessary  expense,  or  to  unduly 
burden  the  citizens  of  any  part  of  the  district  with  such  service,  jurors 
must  be  returned  from  the  whole  district  until  the  court  orders  other- 
wise, and,  if  no  order  is  made,  it  will  be  presumed  that  the  court  has 
determined  that  drawing  them  from  the  whole  district  will  be  most  fa- 
vorable to  an  impartial  trial,  etc. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {§  2736- 
2781,  2901,  3016-3037;    Dec.  Dig.  §  1144.*] 

7.  Indictment  and  Information  (J  25*) — Grand  Jurors— Residence. 

An  indictment  need  not  state  that  the  grand  jurors  who  found  it  are 
residents  of  the  division  of  the  district  in  which  they  served. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  11  92,  108-114;    Dec.  Dig.  S  25.*] 

8.  Indictment  and  Information  (S  125*) — Olbomaboarinb  Tax— Defraud- 

ing Unfted  States— Indictmbnt^Duplicity. 

Oleomargarine  Act  Aug.  2,  1886,  c.  840,  |  17,  24  Stat  212  (U.  S.  Comp. 
St  1901,  p.  2234),  provides  that  whenever  any  person  engaged  in  manu- 
facturing oleomargarine  defrauds,  or  attempts  to  defraud,  the  United 
States  of  the  tax  on  oleomargarine  produced  by  him,  he  shall  forfeit, 
his  factory,  etc.  HeW,  that  an  indictment  charging  that  on  a  specified 
date,  and  on  each  and  every  day  thereafter  during  specified  months, 
defendants  were  engaged  in  carrying  on  the  business  of  manufacturing 

•For  other  casefl  see  same  topic  ft  S  muubbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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oleomargarine,  and  did  then  and  there  unlawfully  and  feloniously  de- 
fraud, and  attempt  to  defraud,  the  United  States  of  the  tax  on  oleo- 
margarine produced  by  them,  etc.,  was  not  objectionable  for  duplicity 
in  that  It  diarged  two  felonies,  one  of  defrauding,  and  the  other  of 
attempting  to  defraud  the  United  States  of  the  tax  imposed  on  manu- 
Pictured  oleomargarine. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  II  334-400;  Dec  Dig.  |  125.*] 

9.  Indictment  ard  Infobkation  ({  121*) — Bnx  or  Pabticxtlabs. 

While  a  bill  of  particulars  cannot  make  an  indictment  valid  which 
ftdls  to  state  an  essential  element  of  the  ofTense,  in  case  objection  is 
made  in  the  proper  time  and  manner,  yet  when  an  indictment  alleges 
the  facts  constituting  the  essential  elements  of  the  offense  with  such 
certainty  that  it  cannot  be  pronounced  bad  on  motion  to  quash  or 
demurr^,  and  yet  is  coudied  in  such  language  that  the  accused  may  be 
surprised  at  the  trial,  he  may  obtain  a  bill  of  particulars  in  advance  of 
the  trlaL 

[Ed.  Note.— For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  SI  316-320;   Dec.  Dig.  |  121.*] 

10.  Intbbnal  Rsvknub  (|  47*) — OLsoMABOABimB— Pound  Tax— Dxisaudino 
United  States—Bvidencx— Intsbnal  Revenxjs  Rbottlations. 

In  a  prosecution  for  defrauding  the  United  States  out  of  the  pound 
tax  on  oleomargarine,  as  distinguished  from  the  license  tax,  in  violation 
of  Oleomargarine  Act  Aug.  2,  1886,  c  840,  |  17,  24  Stat  212  (U.  S. 
Comp.  St  1901,  p.  2234),  an  internal  revenue  regulation,  which  it  waa 
claimed  gave  a  person  engaged  in  the  oleomargarine  business  the  whole 
of*the  calendar  month  in  which  to  make  payment  was  applicable,  if  at 
all,  only  to  the  yearly  license  required  of  a  manufticturer,  wholesale  or 
retail  dealer  in  oleomargarine. 

[Ed.  Note.— For  other  cases,  see  Internal  Revenue,  Cent  Dig.  H  144- 
150;    Dec.  Dig.  |  47.*] 

It  OtaiaNAL  Law  (|  829*)— Tbial—Rkqusst  to  Ghabob. 

A  request  to  diarge  substantially  covered  by  an  instruction  given  may 
be  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2011; 
Dec.  Dig.  I  829.*] 

IZ  Sbabcheb.  AND  Sbizubes  (I  7*) — Pbivatb  Pafkbs. 

Where  internal  revenue  officers  armed  with  a  search  warrant  raided 
defendants'  place  of  business  to  obtain  evidence  of  an  alleged  violation 
of  Oleomargarine  Act  Aug.  2,  1886,  c.  840,  {  17,  24  Stat  212  (U.  S. 
Comp.  St.  1901,  p.  2234),  and  seized  various  articles  which  they  found 
on  the  premises,  together  with  letters,  papers,  and  two  promissory 
notes  si^ed  by  defendant  M.,  tending  to  connect  him  with  the  business 
carried  on  in  the  place  searched,  such  act  did  not  constitute  a  violation 
of  M.'s  right  to  be  free  from  unlawful  searches  and  seizures. 

[Ed.  Nota — For  other  cases,  see  Searches  and  Seizures,  Cent  Dig.  | 
5;   Dec.  Dig.  |  7.*] 

13.  Witnesses  (8  300*) — ^Pbivileok. 

That  internal  revenue  officers,  in  raiding  defendants*  place  of  business 
for  alleged  violation  of  Oleomargarine  Act  Aug.  2,  1886,  c.  840,  i  17,  24 
Stat  212  (U.  S.  Comp.  St  1901,  p.  2234),  seized  certain  articles,  letters, 
papers,  and  two  promissory  notes  signed  by  defendant  M.,  which  notes 
were  later  introduced  in  evidence  against  him,  did  not  constitute  a 
violation  of  his  constitutional  right  against  being  compelled  to  give 
evidence  against  himself. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  ||  1042,  1042^ ; 
Dec.  Dig.  I  300.*] 
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14.   lNTEJEtlVA£    RfiVENUlS    (§   47*)— INDICTMENT— COUNTS— CONVICTIOW. 

Where  two  counts  of  an  indictment  each  charged  a  violation  of  Oleo- 
margarine Act  Aug.  2,  1886,  e.  840,  {  17,  24  Stat  212  <U.  S.  Comp. 
St.  1901,  p.  2234),  the  same  evidence  and  the  same  acts  being  relied 
on  to  convict  defendants  on  both  counts,  and  the  Judge  charged  that 
the  two  counts  really  constituted  but  one  offense,  a,  conviction  on  the 
second  count  could  not  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent.  Dig.  if  144- 
150;    Dec.  Dig.  §  47.*] 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Missouri. 

Joseph  G.  May  and  others  were  convicted  of  defrauding  or  at- 
tempting to  defraud  the  United  States  of  the  tax  on  colored  oleomar- 
garine, and  they  bring  error.     Affirmed. 

Shepard  Barclay  (Roland  Hughes,  P.  H.  CuUen,  and  Thomas  T. 
Fauntleroy,  on  the  brief),  for  plaintiffs  in  error. 
■•   Leslie  J.  Lyons,  U.  S.  Atty.  (Hugh  C.  Smith  and  Thad.  B.  Landon* 
Asot.  U.  S.  Attys.,  on  the  brief),  for  the  United  States. 

Before  SANBORN  and  HOOK.  Circuit  Judges,  and  WILLARD, 
District  Judge. 

WILLARD,  District  Judge.  [1]  The  plaintiffs  in  error,  Thomp- 
son, Taylor,  and  Joseph  G.  May,  were  convicted  in  the  court  below 
of  a  violation  of  section  17  of  the  Oleomargarine  Act  (Act  Aug.  2, 
1886,  c.  840,  24  Stat  212  [U.  S.  Comp.  St.  1901,  p.  2234]).  The  case 
made  by  the  evidence  was  like  this :  Several,  persons  under  the  name 
of  the  Clayton  Creamery  were,  during  the  summer  and  fall  of  J910, 
engaged  in  business. at  809  West  Twelfth  street,  Kansas  City,  Mo. 
One  of  their  number  had  a  license  to  do  business  as  a  retail  dealer 
in  aleomargarine.  They  employed  persons  to  travel  over  certain 
routes  soliciting  purchases  of  oleomargarine.  Drivers  were  also  em- 
ployed to  travel  over  these  routes  delivering  the  goods  sold  by  the  so- 
licitors. They  commenced  with  one  delivery  wagon  in  April,  and  by 
October  the  business  had  grown  to  such  an  extent  that  five  delivery 
wagons  were  required.  Each  one  of  the  persons  engaged  in  that 
work  delivered  between  700  and  1,200  pounds  a  week.  The  oleo- 
margarine thus  delivered  was,  according  to  the  testimony  of  the  de- 
livery men  and  the  purchasers,  colored  so  that  it  looked  like  butter. 
They  never  paid  the  tax  of  10  cents  a  pound  upon  this  product.  That 
they  intended  to  evade  the  payment  of  the  tax  is  apparent  from  the 
price  which  they  paid  for  white  oleomargarine  and  the  price  at  which 
they  sold  the  colored  article,  which  was  25  cents  a  pound.  For  the 
former  they  paid  between  13^  cents  and  18  cents  a  pound;  when 
colored  so  as  to  look  like  butter  it  was  subject  to  an  additional  tax 
of  9%  cents.  They  paid  their  solicitors  at  the  rate  of  about  $1.35  a 
day  and  2  cents  a  pound.  They  paid  the  delivery  men  as  high  as  $15 
a  week,  and  2  cents  a  pound  on  all  in  excess  of  750  pounds  a  week. 
That  the  white  oleomargarine  was  manufactured  into  colored  oleo- 
margarine upon  their  premises  is   indicated  by  the   fact  that  they 
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bought  large  qtiantities  of  the  while  |)rodlict  and. very  smaD  quanti- 
ties of  the  colored  product.  Between  June  21,  1910^  and  October  29, 
1910,  they  bought  of  Swift  &  Co.  57,840  pounds  of  the  white  oleo- 
margarine. They  bought  white  oleomargarine  also  from  Morris  & 
Co.  and  from  W.  J.  Moxley.  The  place  where  the  business  was  car- 
ried on  had  been  for  some  time  prior  to  October  29,  1910,  watched 
by  the  government  revenue  officials.  On  that  day  these  officials  ac- 
companied by  city  policemen  entered  the  place,'  and  in  the  front  room 
of  the  building  they  found  Stowers,  who  is  not  one  of  the  plaintiffs 
in  error,  sitting  at  a  desk.  They  demanded  admission  to  the  rear  part 
of  the  building,  which  was  refused,  and  the  door  was  broken  open 
with  an  iron  bar  and  a  jimmy.  On  the  inside  of  this  door  were  two  stir- 
rups, so  that  two  2x4's  could  be  dropped  in  them.  In  the  room  thus 
entered  was  found  a  large  ice.  box  about  6  feet  square,  running  almost 
to  the  ceiling,  with  walls  6  inches  thick.  There  were  arrangements 
for  locking  the  door  of  this  ice  box  on  the  inside,  but  no  arrange- 
ments for  locking  it  on  the  outsidie.  The  defendant  Taylor  was 
found  in  this  ice  lx)x  mixing  coloring  matter  and  white  oleomargarine. 
The  defendant  Thompson  was  standing  near  by  washing  his  hands 
and  arms.  Six  tubs  of  yellow  oleomargarine  were  found  in  the  ice 
box  and  pure  white  oleomargarine  thrown  upon  the  floor.  A  glass 
smeared  with  coloring  matter  and  a  can  of  coloring  matter  were 
found  in  the  building,  also  boxes  partially  filled  with  yellow  oleomar- 
garine in  prints,  one-pound  packages,  also  an  oil  and  a  gas  stove  for 
heating  water,  and  30  tubs  of  white  oleomargarine.  The  window 
on  the  west  side  of  the  building  was  boarded  up  tight,  and  the  south 
windows  had  curtains  extending  over  the  lower  part  probably  half- 
way up. 

The  defendant  Joseph  G.  May  was  not  found  in  the  building  at 
that  time,  but  the  evidence  is  ample  to  show  that  he  was  engaged 
with  Thompson  and  Taylor  in  the  enterprise.  Swift  &  Co.  sold 
oleomargarine  to  him  during  the  time  covered  by  the  indictment. 
Morris  &  Co,  sold  him  oleomargarine  on  October  18,  1910.  He  em- 
ployed Wilson  as  a  driver ;  he  figured  up  the  accounts  of  Mrs.  Rair- 
don,  a  solicitor,  and  paid  her,  and  he  signed  a  contract  with  Gardiner 
as  a  driver. 

The  evidence  in  the  case,  an  outline  of  which  has  been  given  above, 
was  entirely  sufficient  to  convict  all  of  the  defendants  of  a  violation 
of  section  17.  The  questions  to  be  now  considered  are  whether  the 
conviction  upon  this  evidence  must  be  set  aside  by  reason  of  errors 
occurring  in  the  proceedings  which  led  up  to  the  sentence. 

[2]  Counsel  for  defendants  ^commenced  their  attack  upon  these 
proceedings  by  objecting  to  the  sufficiency  of  the  order  of  the  judge 
directing  a  grand  jury  to  be  summoned.  Section  810  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  627)  provides  that: 

"No  grand  jury  shaU  be  snmmoned  to  attend  any  Circuit  or  District  Court 
unless  one  of  the  Judges  of  such  Clrcalt  Court,  or  a  Judge  of  such  district, 
in  his  own  discretion,  or  upon  a  notification  by  the  district  attorney  that  such ' 
a  jury  will  be  needed,  orders  a  venire  issue  therefor.*' 

The  order  for  this  grand  jury  was  made  by  Judge  McPherson, 
judge  of  the  District  Court  for  the  Southern  District  of  Iowa.     It 
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appears  from  the  record  that  he  had  been  designated  by  the  senior 
circuit  iuQgt  to  act  in  the  Western  district  of  Missouri  during  the 
time  covered  by  these  proceedings. 

While  so  acting  he  had,  by  virtue  of  section  591  of  the  Revised 
Statutes  (U.  S.  Comp.  St.  1901,  p.  480),  authority  to  discharge  all 
the  judicial  duties  of  the  judge  of  that  district,  and  therefore  he  had 
authority  to  order  a  venire  for  a  grand  jury.  Something  is  said  in 
the  .brief  of  the  defendajnts  to  the  effect  that  this  order  was  a  personal 
order  of  Judge  McPherson.  Just  what  is  meant  by  that  is  not  clear. 
It  was  a  written  order  entitled  "In  the  United  States  District  Court 
for  the  Western  District  of  Missouri."  It  was  signed,  "Smith  Mc- 
Pherson, Judge,"  and  was  filed  in  the  clerk's  office  of  that  court. 
*This  was  sufficient  as  an  order  of  the  court. 

[3]  The  next  attack  is  upon  the  manner  in  which  the  grand  jury 
was  drawn.  The  jury  commissioner,  Welsh,  was  absent,  and  the 
court  appointed  Rust  as  a  jury  commissioner  in  his  place.  Rust  and 
the  clerk  drew  from,  the  box  in  the  manner  provided  by  the  law  the 
names  of  the  jurors  which  were  placed  in  the  venire.  It  is  said, 
however,  by  the  defendants,  that  Rust  had  nothing  to  do  with  se- 
lecting the  jury.  By  this  is  meant  probably  that  he  had  nothing  to 
do  with  putting  the  names  of  any  jurors  in  the  box;  but  the  fact 
that  the  names  of  21  jurors  were  drawn  out  of  the  box  is  enough  to 
show  that  there  were  sufficient  names  in  the  box  to  satisfy  the  order 
of  the  court.  There  is  no  evidence  in  the  case  to  show  that  the  names 
fn  the  box  were  not  put  in  there  by  the  clerk  and  Welsh,  the  jury 
commissioner,  at  some  previous  time.  There  is  nothing  whatever  to 
indicate  that  the  clerk  ever  put  any  names  in  the  box  without  the 
corresponding  action  of  Welsh.  Under  the  circumstances,  it  was  not 
at  all  necessary  that  additional  names  should  be  placed  therein  by 
Rust. 

[4]  It  is  further  said  that  the  venire  was  illegal  because  it  did  not 
contain  the  names  of  the  jurors.  The  venire  directed  the  marshal 
to  summon  "the  persons  named  in  the  list  hereto  attached."  It  seems 
from  the  proceedings  at  the  trial  that  this  objection  was  based  upon 
the  fact  that  the  names  were  not  inserted  in  the  body  of  the  venire, 
but  were  inserted  in  a  list  attached  thereto.  There  is  no  merit  in  this 
claim. 

[5]  The  Act  of  May  14,  1890,  c.  202,  §  3,  26  Stat.  106  (U.  S. 
Comp.  St.  1901,  p.  386),  provides  as  follows: 

"Jurors  shall  be  snmmoned  for  the  courts  hereby  created  (Circuit  and  Dis- 
trict Courts  in  Missouri)  as  now  provided  by  law  for  the  summoning  of 
Jurors  in  the  said  districts,  and  whenever  the  Circuit  and  District  Courts  in 
either  of  said  districts  or  divisions  shall  be  held  at  the  same  time  and  place, 
jurors  shall  not  be  sunmioned  for  each  of  said  courts,  but  for  both  of  said 
courts,  and  they  shall  act  accordingly  as  grand  and  petit  Jurors  for  both  of 
said  courts." 

The  defendants  say  that  the  conviction  must  be  set  aside,  be- 
cause these  grand  jurors  were  summoned  for  the  District  Court, 
and  not  for  the  Circuit  and  District  Courts.  The  law  above  cited 
means  that  when  both  courts  are  in  session  two  sets  of  jurors 
shall  not  be  drawn,  one  for  the  Circuit  and  one  for  the  District 
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Court.  In  the  present  case  there  is  nothing  to  show  that  two  sets 
were  drawn.  If  it  had  appeared  that  grand  jurors  had  already  been 
drawn  for  the  Circuit  Court,  and  while  discharging  their  duties 
therein  these  grand  jurors  had  been  drawn  in  the  District  Court, 
a  different  question  would  have  been  presented.  This  contention 
cannot  be  sustained. 

[8]  Section  802  of  the  Revised  .Statutes  (U.  S.  Comp.  St.  1901, 
p.  625)  provides  as  follows: 

"(Jurors,  how  to  be  apportioned  in  the  district)  Jurors  shall  be  returned 
from  such  parts  of  the  district,  from  time  to  time,  as  the  court  shall  direct, 
so  as  to  be  most  favorable  to  an  impartial  trial,  and  so  as  not  to  incur  an 
unnecessary  expense,  or  unduly  to  burden  the  citizens  of  any  part  of  the  dis- 
trict with  such  service." 

Until  the  court  otherwise  orders,  jurors  must  be  returned  from 
the  whole  district.  If  no  order  is  made,  the  presumption  is  that 
the  court  has  determined  that  drawing  them  from  the  whole  district 
will  be  most  favorable  to  an  impartial  trial,  and  will  not  unduly 
burden  the  citizens  of  any  part  of  it,  although  some  unnecessary 
expense  may  thereby  be  incurred.  No  order  directing  jurors  to 
be  drawn  from  a  part  of  the  district  had  ever  been  made. 

[7]  It  is  further  claimed  that  the  indictment  does  not  state  that 
the  grand  jurors  are  residents  in  the  division  of  the  district  in 
which  they  served.    The  indictment  commences  as  follows: 

"United  States  of  America,  Western  Division,  Western  District  of  Missouri 
— ss.: 

''In  the  District  Court  of  the  United  States  for  the  Western  Division  of  the 
Western  District  of  Missouri 

'The  grand  Jurors  of  the  United  States  of  America,  duly  chosen,  selected, 
>  impanel^,  sworn  and  charged  to  inquire  of  and  concerning  crimes  and  of- 
fenses in  tlie  Western  division  of  the  Western  district  of  Missouri,  on  their 
oaths  present" 

If  they  were  duly  selected  they  must  have  been  selected  from 
the  Western  division  of  the  Western  district.  It  was  no  more  nec- 
essary to  state  in  the  indictment  that  the  grand  jurors  were  resi- 
dents of  that  division  than  it  was  to  state  that  they  were  of  legal 
age,  or  that  they  were  citizens,  or  that  their  names  had  been  placed 
in  the  box  by  the  clerk  and  commissioner  and  then  been  drawn  al- 
ternately from  the  box  by  those  officials. 

[8]  After  making  these  objections  to  the  indictment,  all  of  which 
were  overruled,  the  defendants  demurred  to  the  first  count.  That 
count  is  as  follows: 

"On  or  about  the  1st  day  of  July,  1910,  and  on  each  and  every  day  there- 
after daring  tlie  months  of  July,  August,  September,  and  up  to  and  including 
the  29th  day  of  October,  A.  D.  1910,  at  Kansas  City,  Jackson  county,  Mo.,  in 
said  division  and  district,  and  within  the  Jurisdiction  of  this  court,  Joseph 
G.  May,  William  C.  Stowers,  Herbert  Taylor,  Fred  May,  and  W.  L.  Thomp- 
son, whose  Christian  name  is  to  the  grand  Jurors  unknown,  were  engaged  in 
and  carrying  on  the  business  of  manufacturing  oleomargarine  at  said  Kansas 
City,  Mo.,  and  did  then  and  there  unlawfully  and  feloniously  defraud,  and 
attempt  to  defraud*  the  United  States  of  America  of  the  tax  provided  by 
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law,  and  required  to  be  paid  on  the  oleomargarine  produced  by  them,  con* 
trary  to  the  form  of  the  statute  in  such  cases  mad^  and  provided  and  against 
the  peace  and  dignity  of  the  United  States." 

This  count  is  based  upon  section  17  of  the  Act  of  August  2,  1886, 
24  Stat.  209,  which  is  as  follows: 

"That  whenever  any  person  engaged  In  carrying  on  the  business  of  manu- 
facturing oleomargarine  defrauds,  or  attempts  to  defraud,  the  United  States 
of  the  tax  on  the  oleomargarine  produced  by  him,  or  any  part  thereof,  he 
shall  forfeit  the  factory  and  manufacturing  apparatus  used  by  him,  and  all 
oleomargarine  and  all  raw  material  for  the  production  of  oleomargarine 
found  In  the  factory  and  on  the  factory  premises,  and  shall  be  fined  not  less 
than  five  hundred  dollars  nor  more  than  five  thousand  dollars  and  be  Impris- 
oned not  less  than  six  months  nor  more  than  three  years." 

It  is  said  that  this  count  is  bad  for  duplicity,  as  two  felonies 
are  charged,  one,  the  act  of  defrauding,  and,  the  other,  the  attempt 
to  defraud,  both  under  section  17.  This  contention  is  answered  by 
the  case  of  Grain  v.  United  States,  162  U.  S.  625,  16  Sup,  Ct  952, 
40  L.  Ed.  1097. 

An  indictment  charging  a  violation  of  this  same  section  has  been 
sustained  by  this  court  in  the  case  of  Fred  D.  May  et  al.  v.  United 
States,  199  Fed.  42,  just  decided.  That  indictment  differs  from 
this  one,  in  that  the  former  states  the  street  number  of  the  factory, 
where  the  business  was  carried  on,  the  name  under  which  the  de- 
fendants were  doing  business,  and  the  number  of  pounds  of  oleo- 
margarine produced  without  payment  of  the  tax  of  which  the  de- 
fendants attempted  to  defraud  the  United  States.  No  .allegations 
of  a  similar  character  appear  in  this  indictment,  but  no  one  of  these 
facts  there  stated  was  an  essential  element  of  the  offense.  The 
Supreme  Court  said  in  the  case  of  Ledbetter  v.  United  States,  170 
U.  S.  606,  at  page  611,  18  Sup,  Ct.  774,  at  page  776  (42  h.  Ed. 
1162): 

*The  cases  wherein  It  Is  held  that  an  indictment  In  the  exact  language  of 
the  statute  is  not  sufficient  are  those  wherein  the  statute  does  not  contain 
all  the  elements  of  the  offense,  as  in  United  States  v.  Garll,  105  U.  S.  611,  26 
It.  Ed^  1135,  where  a  statute  against  passing  counterfeit  money  failed  to 
aver  the  scienter;  but  where  the  statute  sets  forth  every  ingredient  of  the 
offense,  an  indictment  In  Its  very  words  Is  sufficient,  though  that  offense  be 
more  fully  defined  In  some  other  section." 

The  decision  in  the  case  of  Fred  D.  May  is  authority  for  say- 
ing that  this  count  contained  every  element  of  the  oflfense.  The 
most  that  can  be  claimed  by  the  defendants  is  that  it  was  not  so  full 
as  it  might  have  been  in  giving  the  details  of  the  offense.  Is  this 
such  a  defect  in  the  indictment  as  requires  a  reversal  of  this  judg- 
ment? In  the  case  of  Clement  v.  U.  S.,  149  Fed.  305,  at  page  313, 
79  C.  C.  A.  243,  at  page  251,  this  court  said: 

•*We  must,  so  far  as  possible,  consistently  with  insuring  an  accused  person 
a  fair  and  impartial  trial,  guaranteed  to  him  by  the  Constitution  and  laws, 
disregard  form.  Imperfection  of  statement,  and  unimportant  defects,  which 
do  not  reasonably  tend  to  the  prejudice  of  the  accused.  This  we  are  com- 
manded to  do  by  positive  law  (section  1025,  Rev.  St.  [U.  S.  CJomp.  St  1901, 
p.  720j)  as  well  as  by  repeated  admonitions  of  the  Supreme  Ck)urt.'* 
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In  the  case  of  ferown  v.  United  States,  143  Fed.  60,  at  page  62, 
74  C.  C.  A.  214,  at  page  217,  this  court  said: 

**Biit  it  is  to  be  borne  in  mind  that  what  Is  required  is  reasonable,  not  ab- 
solute or  impracticable,  particularity  of  statement ;  else  the  rules  of  criminal 
pleading  will  be  deflected  from  their  true  purpose,  which  is  to  secure  the  con- 
viction of  the  guilty,  as  well  as  to  shield  the  innocent  Evans  v.  United 
States,  153  U.  S.  584,  5SD,  14  Sup.  Ct  934,  38  U  Ed.  830;  Cochran  v.  United 
States,  157  U.  S.  286,  290,  15  Sup.  C?t  628,  39  L.  Ed.  704 ;  Durland  v.  United 
States,  161  U.  S.  306,  314.  315,  16  Sup.  Ct  508,  40  L.  Ed.  709.  It  is  also  to 
be  borne  in  mind  that  a  defect  in  matter  of  substance  is  fatal,  while  a  defect 
in  matter  of  form  only— and  this  includes  the  manner  of  stating  a  fact— 
which  does  not  tend  to  the  prejudice  of  the  accused,  Is  ImmaterlaL  Rev. 
St  f  1025  (U.  S.  Comp.  St  1901,  p.  720)." 

■  [9]  A  bill  of  particulars  cannot  make  an  indictment  valid  which 
fails  to  state  an  essential  element  of  the  offense,  when  objection 
is  made  at  the  proper  time  and  in  the  proper  manner.  But  in  Mor- 
ris V.  United  States,  161  Fed.  672,  at  page  681,  88  C.  C.  A.  532,  at 
page  541,  the  court  said: 

"So  it  might  well  be  said  by  a  defendant,  charged  in  general  terms  with 
carrying  on  the  business  of  a  manufacturer,  that  it  does  not  reasonably  ad- 
vise him  in  advance  as  to  which  of  said  statutes  it  was  the  purpose  of  the 
prosecutor  to  invoke.  This  question  could  not  be  raised  in  advance  by  de- 
murrer, as  the  indictment  on  its  face  would  be  good  under  section  4  of  the 
original  statute.  The  clear  course  for  the  defendant  in  such  situation  to 
pursue,  for  his  proper  protection  against  unpreparedness  and  surprise,  Is  by 
timely  motion  to  compel  the  prosecutor  to  furnish  him  with  a  bill  of  partic- 
ulars. This  was  aptly  ajd  comprehensively  expressed  by  Judge  Van  Devan- 
ter  in  Rinker  v.  United  States,  151  Fed.  759,  81  G.  C.  A.  383,  as  follows: 

•**When  an  indictment  sets  forth  the  facts  constituting  the  essential  ele- 
ments of  the  offense  with  such  certainty  that  it  cannot  be  pronounced  ill 
upon  motion  to  quash  or  demurrer,  and  yet  is  couched  in  such  language  that 
the  accused  is  liable  to  be  surprised  by  the  production  of  evidence  for  which 
he  is  unprepared,  he  should  In  advance  of  the  trial  apply  for  a  bill  of  the 
particulars ;  otherwise,  it  may  properly  be  assumed  as  against  him  that  he  Is 
fally  informed  of  the  process  of  the  case  which  he  must  meet  upon  the  triaL* " 

Such  was  the  course  pursued  by  the  defendants  in  this  case. 
They  demanded  a  bill  of  particulars  under  the  first  count,  and  this 
was  furnished  by  the  district  attorney  under  the  order  of  the  court. 
The  facts  set  out  in  the  bill  of  particulars  stated  all  of  the  details 
which  were  omitted  in  the  indictment.  TJiere  can  be  no  doubt 
but  that  the  defendants  went  to  trial  fully  advised  of  the  nature 
and  cause  of  the  accusation  against  them,  and  were  in  no  way  prej- 
udiced by  the  want  of  particularity  in  the  statement  in  the  indict- 
ment of  the  details  of  the  offense.  '  In  Connors  v.  United  States, 
158  U.  S.  408,  on  page  411,  15  Sup.  Ct.  951,  on  page  952  (39  L.  Ed. 
1033),  the  court  said: 

"Nor,  If  made  by  demurrer  or  by  motion  and  overruled,  would  it  avail  on 
error  unless  it  appeared  that  the  substantial  rights  of  the  accused  were  prej- 
udiced by  the  refusal  of  the  court  to  require  a  more  restricted  or  specific 
statement  of  the  particular  mode  In  which  the  offense  charged  was  commit- 
ted. Rev.  Stat  §  1025.  There  Is  no  ground  whatever  to  suppose  that  the 
accused  was  taken  by  surprise  In  the  progress  of  the  trial,  or  that  he  was  in 
doubt  as  to  what  was  the  precise  offense  with  which  he  was  charged." 
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In  Armour  Packing  Co.  v.  United  States,  209  U.  S.  56,  on  page 
84,  28  Sup.  Ct.  428,  on  page  436  (52  L.  Ed.  681),  the  court  said: 

"In  the  present  case  no  objection  was  made  to  the  indictment  until  after 
verdict  by  motion  in  arrest  of  Judgment. 

"Had  it  been  made  by  demurrer  or  motion  and  oyerruled  it  would  not 
avail  the  defendant,  in  error  proceedings,  unless  it  appeared  that  the  sub- 
stantial rights  of  the  accused  were  prejudiced  by  the  refusal  to  require  a 
more  specific  statement  of  the  particular  mode  in  which  the  offense  charged 
was  committed.  See  Rev.  Stat  U.  S.  §  125;  Connors  v.  United  States,  158 
U.  S.  408,  4U  [15  Sup.  Ct.  951,  39  L.  Ed.  1033]." 

[10]  The  court  refused  to  submit  to  the  jury  a  regulation  of  the 
Internal  Revenue  Department,  which,  as  the  defendants  claimed, 
gives  a  person  engaged  in  the  oleomargarine  business  the  whole 
of  the  calendar  month  in  which  to  make  payment.  When  most 
favorably  construed  for  the  defendants,  all  that  can  be  claimed  for 
this  regulation  is  that  it  gives  to  a  manufacturer  or  a  wholesale 
or  retail  dealer  who  commences  his  business  on  any  .day  of  the 
month  the  whole  of  that  month  within  which  to  pay  the  yearly 
license,  although  we  do  not  say  that  this  would  be  the  right  con- 
struction. The  tax  of  10  cents  a  pound  upon  colored  oleomar- 
garine is  paid  by  stamps.  There  is  nothing  in  this  regulation  to 
indicate  that  the  seller  of  colored  oleomargarine  has  until  the  end 
of  the  month  in  which  to  pay  this  stamp  tax  on  oleomargarine 
which  he  has  already  removed  or  sold.  This  count  in  the  indict- 
ment is  based  upon  section  17,  which  does  not  relate  to  such  license 
taxes.    The  regulation  therefore  had  nothing  to  do  with  the  case. 

[11]  The  defendants'  eighth  request  was  in  effect  given  by  the 
court  when  it  said  to  the  jury  that  section  17  provided  that  oleo- 
margarine so  produced  by  coloration,  when  removed  for  consump- 
tion or  sale,  would  be  subject  to  the  tax  of  10  cents  a  pound. 

We  find  nothing  in  the  charge  to  support  the  claim  of  the  de- 
fendants that  the  judge  gave  the  jury  to  understand  that,  if  they 
found  that  any  wrongful  and  criminal  acts  were  being  done  when 
the  arrests  were  made,  they  might  infer  therefrom  that  like  acts 
had  been  done  before. 

[12, 13]  When  the  officers  went  to  the  place  of  business  of  the 
defendants  on  October  29,  1910,  they  had  a  search  warrant.  They 
seized  various  articles  which  they  found  upon  the  premises,  and 
also  some  letters  and  other  papers.  Two  promissory  notes  signed 
by  the  defendant  May  thus  found  were  introduced  in  evidence  to 
show  his  connection  with  the  business.  It  is  claimed  by  him  that 
his  constitutional  right  to  be  free  from  unlawful  searches  and  sei- 
zures was  violated,  and  that  he  was  compelled  in  this  way  to  g^ve 
evidence  against  himself.  There  is  nothing  in  this  claim.  Adams 
v.  New  York,  192  U.  S.  585,  24  Sup.  Ct.  372,  48  L.  Ed.  575;  Rip- 
per V.  U.  S.,  178  Fed.  24,  101  C.  C.  A.  152.  The  conviction  upon 
the  first  count  must  be  sustained. 
.  [14]  The  defendants  were  tried  and  convicted  upon  another 
count.  This  charges  a  violation  of  the  same  section  17,  and  the 
same  evidence  and  the  same  acts  were  relied  upon  to  convict  the 
defendants  on  this  count  as  in  the  first  count.    This  seems  to  have 
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been  the  view  taken  by  the  judge  below,  for  he  said  at  the  end  of 
his  charge: 

''I  will  Bimply  say  this  to  tbe  Jury,  that  the  matt^  is  so  presented  to  the 
court  that  the  two  counts  really  constitute  but  one  offense.  That  is  to  say, 
that  whatever  may  be  the  form  of  the  verdict  of  the  Jury  the  court  will  im- 
pose but  one  sentence  if  the  verdict  be  guilty.  But  that  need  not  affect  your 
deliberation  as  to  whether  you  beUeve  there  is  guilt  or  innocence  on  each 
of  the  oountB.** 

Under  these  circumstances,  the  conviction  under  the  second 
count  cannot  be  sustained. 

The  judgment  of  the  court-below  is  affirmed  upon  the  first  count 
of  the  indictment,  and  reversed  upon  the  second. 

SANBORN,  Circuit  Judge  (dissenting).  The  only  charge  in  the 
first  count  of  the  indictment  in  this  case  is  that  at  times  and  at 
a  place  named  the  defendants  were  manufacturing  oleomargarine 
and  did  "defraud,  and  attempt  to  defraud,  the  United  States  of 
America  of  the  tax  provided  by  law  and  required  to  be  paid  on 
the  oleomargarine  produced  by  them.'*  It  contains  no  averment 
of  any  of  the  facts  which  constitute  die  fraud,  or  the  attempt  to  de- 
fraud. 

A  bill  of  particulars  does  not  remedy  the  defect  of  an  indictment, 
as  the  majority  remark,  which  fails  to  set  forth  the  essential  ele- 
ments, the  material  facts  that  are  claimed  to  constitute  the  alleged 
oflFense.  United  States  v.  Tubbs  (D.  C.)  94  Fed.  356,  360;  Floren 
V.  United  States,  186  Fed.  961,  964,  108  C.  C,  A.  577. 

"It  is  an  elementary  principle  of  Mminal  pleading  that,  where  the  defini- 
tion of  an  offense,  whether  it  be  at  common  law  or  by  statute,  'includes  gen- 
eric terms,  it  is  not  sufficient  that  the  indictment  shall  charge  the  offense 
in  the  same  generic  terms  as  in  tbe  definition,  but  it  must  state  the  species — 
it  must  descend  to  particulars.'  1  Arch.  Cr.  Pr.  &  PI.  2dl.  The  object  of  the 
indictment  is:  First,  to  furnish  the  accused  with  such  a  description  of  the 
charge  against  him  as  will  enable  him  to  make  his  defense  and  avail  him- 
self of  his  conyiction  or  acquittal  for  protection  against  further  prosecution 
for  the  same  cause;  and,  second,  to  inform  the  court  of  the  facts  alleged  so 
that  it  may  decide  whether  they  are  sufficient  in  law  to  support  a  conviction, 
if  one  should  be  had.  For  this,  facts  are  to  be  stated,  not  conclusions  of 
law  alone.  A  crime  is  made  up  of  acts  and  intent;  and  these  must  be  set 
forth  in  the  indictment  with  reasonable  particularity  of  time,  place  and  dr- 
comstancea.''    United  States  v.  Gruikshank,  92  U.  S.  542,  «»  (23  L.  Ed.  588). 

And  because  fraud  and  attempt  to  defraud  are  generic  terms, 
because  a  fraud,  and  likewise  an  attempt  to  defraud,  is  a  conclusion 
of  law  made  up  of  acts  and  intent,  and  because  the  facts  which 
are  claimed  to  constitute  either  of  them,  and  not  a  mere  conclusion 
of  law,  must  be  set  forth  in  the  indictment  which  charges  the  of- 
fense with  such  reasonable  particularity  as  will  enable  the  court  to 
decide  whether  or  not  they  are  sufficient  in  law  to  support  a  con- 
viction, as  will  enable  the  defendants  to  know  what  is  charged 
against  them  and  to  prepare  their  defense,  and  as  will  protect  them 
from  another  prosecution  for  the  same  offense,  and  the  first  count 
of  this  indictment  utterly  fails,  in  m3r  opinion,  to  set  forth  the  facts, 
the  essential  elements  which  constitute  either  the  alleged  fraud, 
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or  the  alleged  attempt  to  defraud,  it  seems  to  me  ithaj:"  this  count 
of  the  indictment  was  demurrable  and  voidable  in  the  face  of  a 
motion  in  arrest  of  judgment.  The  reasons  for  this  conclusion  are 
stated  more  at  length  in  the  dissenting  opinion  in  Fred  D.  May 
et  al.  V.  United  States,  which  presented  a  similar  question,  and  I 
refrain  from  repeating  them  here,  I  think  the  judgment  below 
should  be  reversed. 


JONES  et  aL  T.  MISSOURI-KDI SON  ELECTRIC  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  CU-cuit    July  22,  1912.) 

No.  3,624. 

COBPOBATIONS     (§     584*)— CONSOLIDATION — ^BBEACR     OF    1*21781     BT    MAJOBITT 

Stockholdebs — Rights  of  Minobity  to  Equitable  Relief. 

The  distribution  of  the  stock  of  an  electric  company,  formed  by  the 
consolidation  of  two  companies,  between  the  stockholders  of  the  constit- 
uent companies,  held  so  unjust  and  unequal  as  to  amount  to  a  breach 
of  trust  and  a  fraud  on  the  minority  stockholders  of  one  of  the  com- 
panies by  the  majority  stockholders,  who  were  also  sole  stockholders  of 
the  other  and  favored  company,  and  to  entitle  such  minority  stockhold- 
ers to  relief  In  equity. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Cent  Dig.  {§  2343-2347; 
Dec.  'Dig.  i  584.* 

Rights  of  minority  stockholders  as  to  management  of  corporate  afTairs, 
see  note  to  Wheeler  v.  Abilene  Nat  Bank  Bldg.  Co.,  89  a  C.  A.  482.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri. 

Suit  in  equity  by  Morgan  Jones  and  others  against  the  Missouri- 
Edison  Electric  Company  and  others.  Decree  for  defendants,  and 
complainants  appeal.    Reversed. 

Eleneious  Smith,  D.  T.  Eomar,  and  Ford  W.  Thompson  (Robert 
&  Robert  and  W.  B.  Thompson,  on  the  brief),  for  appellants. 

R.  E.  Rombauer  and  Henry  S.  Priest  (Edgar  R.  Rombauer,  on 
the  brief),  for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  WM.  H. 
MUNGER,  District  Judge. 

WM.  H.  MUNGER,  District  Judge.  This  action  was  brought 
by  appellants,  as  stockholders  of  the  Missouri-Edison  Electric 
Company,  to  have  set  aside  and  declared  illegal  a  consolidation  of 
the  Missouri-Edison  Electric  Company,  hereinafter  designated 
"Edison  Company,"  with  the  Union  Electric  Light  &  Power  Com- 
pany, hereinafter  designated  as  "Union  Company  No.  1,"  into  the 
Union  Electric  Light  &  Power  Company,  hereinafter  designated 
"Union  Company  No.  2."  A  bill  was  filed,  alleging  that  the  con- 
solidation was  illegal  and  fraudulent  for  the  reasons:  (1)  That 
it  was  unauthorized  by  the  statutes  of  Missouri ;  (2)  that  the  con- 
solidation was  prohibited  by  the  anti-trust  laws  of  that  state;  (3) 
that  the  facts  under  which  the  consolidation  was  made  show  a 

•For  oUier  cases  see  same  topic  ft  9  numbsb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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breach  of  trust  and  fraudulent  action  on  the  part  of-  the  tnajority 
stockholders.  The  bill  prayed  that  the  consolidation  be  declared 
illegal  and  void,  and  that  the  property  of  the  Edison  Company  be 
restored  to  it,  for  an  accounting  of  earnings,  or  that  the  value  of 
appellants'  stock  be  ascertained,  that  the  amount  when  so  ascer- 
tained be  declared  a  lien  upon  all  the  property  and  assets  of  the 
Missouri-Edison  Company  and  said  Union  Company  No.  2,  and 
payment  of  the  amount  be  decreed  to  them.  A  demurrer  was  filed 
to  the  bill,  which  was  sustained.  On  appeal  to  this  court  that  judg- 
ment was  reversed.  Jones  v.  Missouri-Edison  Electric  Co.,  144 
Fed.  765,  75  C.  C.  A.  631. 

A  full  statement  of  all  of  the  facts  alleged  in  the  bill  is  given 
in  that  case,  and  it  is  only  necessary  for  the  purposes  of  this  case 
to  state  that  Union  Company  No.  1  was  formed  by  a  consolidation 
of  the  Imperial  Electric  Light,  Heat  &  Power  Company,  which 
will  be  hereinafter  designated  as  "Imperial  Company,"  and  the  Cit- 
izens' Electric  Light  &' Power  Company,  hereinafter  designated  as 
"Citizens'  Company."  The  consolidation  betwejen  the  Imperial. 
Company  and  the  Citizens'  Company  took  place  in  M^ay,  1902. 
The  assets  of  the  Citizens'  Company  cpnsisted  of  certain  franchises, 
underground  conduits,  and  a  tract  of  land  purchased  for  a  power 
site,  which  will  be  hereinafter  designated  as  the  "Ashley  street' 
plant."  The  Citizens'  Company  was  owned  by  a  syndicate  of  20 
gentlemen.  The  North  American  Company  was  a  stockholding 
company,  owning  the  stock  of  numerous  electric  light  and  power 
plants  over  the  country,  and  owned  all  of  the  stock  of  the  Imperial 
Company.  Soon  after  the  consolidation  of  the  Imperial  Company 
and  Citizens'  Company  into  Union  Company  No.  1,  the  North 
American  Ccwnpany  and  the  Citizens'  Syndicate  conceived  the  idea 
of  procuring  a  majority  of  the  stock  of  the  Missouri-Edison  Com- 
pany and  consolidating  that  company  with  Union  Company  No.  1. 
Such  consolidation  was  effected  by  action  of  the  majority  of  the 
stockholdei-s  of  the  two  companies  in  September,  1903.  Appellants 
protested  and  objected  to  such  consolidation.  Being  overruled, 
this  action  was  brought. 

After  the  case  was  remanded  by  this  court,  issues  were  joined 
and  the  cause  referred  to  a  master,  who  took  the  evidence  and 
made  Specific  findings,  with  the  general  finding  that  the  consolida- 
tion was  fairly  entered  into  and  the  stockholders  of  the  Missouri- 
Edison  Company  were  given  a  fair  proportion  of  the  stock  of  Un- 
ion Company  No.  2  for  their  stock  in  the  Missouri-Edison  Com- 
pany. Exceptions  to  the  report  of  the  master  were  overruled,  his 
report  confirmed,  and  the  bill  dismissed,  from  which  this  appeal 
has  been  taken. 

In  determining  whether  appellants  are  entitled  under  the  facts 
to  relief,  we  lay  aside  a  consideration  of  the  question  as  to  whether 
the  consolidation  was  in  violation  of  the  anti-trust  laws  of  the  state 
of  Missouri,  or  in  violation  of  the  laws  of  that  state  relative  to  the 
consolidation  of  two  or  more  corporations.  When  the  case  was 
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before  this  court  on  demurrer  to  the  bill  (144  Fed.  765,  75  C.  C. 
A.  631),  in  the  opinion  then  rendered  it  was  said: 

"The  fraud  or  breach  of  trust  of  one  who  occupies  a  fiduciary  relation 
while  in  the  exercise  of  a  lawful  power  is  as  fatal  in  equity  to  the  resultant 
act  or  contract  as  the  absence  of  the  power.  The  relation  of  a  stockholder 
to  his  corporation,  to  its  officers  and  to  his  co-stockholders  Is  a  relation  of 
trust  and  confidence.  *  *  *  A  combination  of  the  holders  of  a  majority 
or  of  three-fifths  of  the  stock  of  a  corporation  to  elect  directors,  to  dictate 
their  acts  and  the  acts  of  the  corporation  for  the  purpose  of  carrying  out 
a  predetermined  plan,  places  the  holders  of  such  stock  in  the  cAioes  of  the 
corporation,  and  constitutes  them  actual,  tf  not  technical,  trustees  for  the 
holders  of  the  minority  of  the  stock.  *  *  *  Such  a  majority  of  the 
holders  of  stock  owe  to  the  minority  the  duty  to  exercise  good  faith,  care, 
and  diligence  to  make  the  property  of  the  corporation  in  their  charge  produce 
the  largest  possible  amount,  to  protect  the  interests  of  the  holders  of  the 
minority  of  the  stock,  and  to  secure  and  deliver  to  them  their  just  propor- 
tion of  the  income  and  of  the  proceeds  of  the  property.  4gy  sale^of  the 
corporate  property  to  themselves,  any  disposition  by  them  of  the  corporation 
or  of  its  property  to  deprive  the  minority  holders  of  their  just  share  of 
it,  or  to  get  gain  for  themselves  at  the  expense  of  the  holders  of  the  minority 
of  the  stock,  becomes  a  breach  of  duty  and  of  trust,  which  invokes  plenary 
relief  from  a  court  of  chancery." 

The  applicability  of  the  foregoing  rule  of  law  to  the  case  in  hand 
will  be  seen  by  a  consideration  of  certain  facts  disclosed  by  the 
evidence. 

The  Imperial  Company  was  actively  engaged  in  the  business  of 
manufacturing  and  vending  electricity  in  1901,  when  it  was  pur- 
chased by  the  North  American  Company,  subject  to  an  indebted- 
ness of  $1,552,000,  for  the  sum  of  $700,000.  The  Citizens'  Com- 
pany was  not  an  active  concern.  Its  assets  consisted  of  certain  un- 
derground conduits,  which  cost  $200,000  a  contract  .right  to  string 
wires  upon  the  poles  of  the  Kinloch  Telephone  Company,  and  the 
Ashley  street  property,  purchased  at  the  sum  of  $100,000,  ^nd  a  con- 
tract with  the  General  Electric  Company,  which  granted  to  it  the 
exclusive  right  to  use  the  patented  electric  apparatus  within  the 
city  of  St.  Louis  manufactured  by  that  company.  Its  capital  stock 
of  $750,000  was  issued  as  paid-up  stock,  based  upon  said  contract 
with  the  General  Electric  Company.  For  the  purpose  of  construct- 
ing the  conduit  system,  the  Syndicate  entered  into  a  contract  with 
one  of  its  members,  who  described  himself  as  trustee,  whereby  it 
agreed  to  pay  him  for  constructing  the  conduit  system  and  Acquir- 
ing the  pole  rights  $1,250,000  par  value  of  stock  and  $525,000  par 
value  of  bonds,  and  the  stock  of  the  Citizens'  Company  was  in- 
creased to  $2,000,000.  This  contract  was  really  one  by  the  Citizens' 
Syndicate  with  itself.  An  issue  of  $2,000,000  bonds  was  author- 
ized, and  for  the  purpose  of  constructing  the  Ashley  street  plant 
the  Syndicate  agreed  to  purchase  $1,100,000  par  value  bonds  of  the 
company  at  90  cents  on  the  dollar.  These  bonds  were  never  is- 
sued, but  the  agreement  of  the  Citizens'  Syndicate  was  used  as 
collateral,  upon  which  money  was  procured;  the  amount  not  be- 
ing disclosed  by  the  evidence. 

Such  was  the  situation  when,  in  May,  1902,  the  consolidation 
took  place  between  the  Imperial  Company,  owned  by  the  North. 
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American  Company,  and  the  Citizens'  Company,  owned  by  the  Cit- 
izens' Syndicate,  which  consolidation  was  on  the  basis  of  the  Im- 
perial Company  being  turned  in  subject  to  its  indebtedness  of  $1,- 
552,000  as  equal  in  value  to  the  property  of  the  Citizens'  Company. 
This  new  consolidated  company.  Union  Company  No.  1,  organized 
:  with  a  Capital  of  $2,000,000  preferred  stock,  $8,000,000  of  common 
stock,  and  authorized  an  issue  of  $10,000,000  of  bonds,  secured  by 
a  mortgage  or  deed  of  trust  of  date  September  1,  1902.  To  the 
Citizens'  Syndicate  was  issued  $1,000,000  par  value  of  the  preferred 
and  $350,000  of  the  common  stock  of  the  consolidated  company, 
and  to  the  North  American  Company  a  like  amount  in  lieu  of  the 
stock  held  by  the  Citizens'  Syndicate  in  the  Citizens'  Company  and 
the  stock  held  by  the  North  American  Company  in  the  Imperial 
Company,  and  it  was  agreed  that  the  North  American  Company 
would  subscribe  for  and  take  $2,000,000  of  the  authorized  issue  of 
bonds,  and  the  Citizens'  Syndicate  would  subscribe  for  and  take 
$2,000,000,  such  bonds  to  be  taken  at  97  cents  on  the  dollar,  the 
$1,100,000  of  bonds  which  the  Citizens'  Syndicate  had  subscribed 
for  and  agreed  to  take  to  be  deducted  from  the  $2,000,000.  In  this 
manner  the  indebtedness  of  the  Citizens'  Company,  resulting  from 
the  promise  of  the  Syndicate  to  subscribe  for  the  $1,100,000  of 
its  bonds,  was  paid  by  Union  Company  No.  1;  $2,000,000  of 
the  common  stock  was  issued  to  the  Citizens'  Syndicate  as  a 
bpnus  for  their  subscription  to  the  $2,000,000  of  bonds,  and  $2,000,- 
000  of  common  stock  was  issued  to  the  North  American  Company 
as  a  bonus  for  its  subscription  to  the  $2,000,000  of  the  bonds;  and 
$3,300,000  of  the  common  stock  remained  in  the  hands  of  trustees 
of  the  new  company  as  treasury  stock. 

Immediately  after  this  consolidation  steps  were  taken  by  the 
North  American  Company  and  the  Citizens'  Syndicate  to  obtain  a 
majority  of  the  stock  of  the  Missouri-Edison  Company.  This  was 
desirable,  as  the  Missouri-Edison  Company  was  in  active  operation 
in  the  manufacture  and  sale  of  electricity,  and  was  the  only  sub- 
stantial competitor  in  the  city,  and  by  acquirement  of  it  active 
competition  would  be  throttled.  The  North  American  Company 
and  the  Syndicate  thereupon  agreed  that  they  would  acquire  a 
majority  of  Ihe  stock  of  the  Missouri-Edison  Company  and  con- 
solidate it  with  Union  Company  No.  1.  They  proceeded  to  do  so, 
and  early  in  the  year  1903  acquired  a  majority  of  the  stock  and 
agreed  upon  terms  of  consolidation.  Being  unable  to  negotiate 
the  $10,000,000  of  authorized  issue  of  bonds  of  Union  Company  No. 
1,  except  the  $4,000,000  subscribed  for  by  the  North  American 
Company  and  the  Citizens'  Syndicate,  unless  the  mortgage  also  in- 
cluded the  property  of  the  Missouri-Edison  Company,  and  then  be- 
ing the  owners  of  a  majority  of  the  stock  of  that  company,  they, 
on  June  19,  1903,  gave  a  supplemental  mortgage  covering  the  prop- 
erty of  the  Missouri-Edison  Company,  to  secure  the  $10,000,000 
issue  of  bonds.  That  mortgage  recited  the  contemplated  consoli- 
dation of  Union  Company  No.  1  with  the  Missouri-Edison  Com- 
pany.   The  mortgage  of  September  1,  1902,  provided  that,  out  of 


Digitized  by  VjOOQ IC 


68  .190  FBDBBAL  BBPOBTEB 

the  issue  of  $10,000,000  of  bonds,  $1,552,000  was  to  be  used  in  the 
payment  of  the  indebtedness  of  the  Imperial  Company,  and  $2,- 
448,000  of  the  bonds  were  to  be  used  to  pay  for  such  betterments, 
construction  work,  and  purchases  as  Union  Company  No.  1  should 
make.  It  was  not  until  after  the  giving  of  the  supplemental  mort- 
gage before  mentioned  that  Union  Company  No.  1  was  enabled  to 
negotiate  its  $10,000,000  of  bond  issue,  except  the  $4,000,000  above 
stated.  Thus  it  will.be  seen  that  the  property  of  the  Missouri-Edi- 
son Company  was  pledged  as  security  June  19,  1903,  to  secure  the 
funds  which  paid  off  the  indebtedness  of  the  Imperial  Company, 
which  had  been  assumed  by  Union  Company  No.  1,  and  to  secure 
the  funds  with  which  the  Ashley  plant  was  completed.  The  Ash- 
ley plant  was  not  completed  and  a 'going  concern  until  some  time 
during  the  year  1904. 

Immediately  after  the  giving  of  the  supplemental  mortgage,  no- 
tice was  given  of  a  meeting  of  the  stockholders  of  Missouri-Edison 
Company,  to  be  held  September  9,  1903,  for  the  purpose  of  perfect- 
ing the  consolidation.  Appellants  applied  to  the  officers  of  the 
company  for  information  as  to  the  terms  of  the  contemplated  con- 
solidation, the  information  was  refused  them,  and  they  did  not 
know  the  proposed  terms  untihthe  meeting  at  which  the  consoli- 
dation took  place.  The  consolidation  of  Union  Company  No.  1 
and  the  Missouri-Edison  Company  resulted  in  the  formation  of  Un- 
ion Company  No.  2,  with  a  capital  stock  of  $10,000,000  divided  into 
100,000  shares  of  $100  each,  and  the  distribution  of  its  stock  by 
the  agreement  of  consolidation  was :  For  the  stock  of  the  Edison 
Company,  one  share  of  Union  Company  No.  2  and  $5  for  every 
two  shares  of  Edison  preferred  stock  and  one  share  of  Union  Com- 
pany No.  2  stock  and  $5  for  every  four  shares  of  Edison  common 
stock.  For  the  stock  of  Union  Company  No.  1,  one  share  of  Un- 
ion Company  No.  2  for  each  share  of  the  preferred  and  one  share 
of  Union  Company  No.  2  for  every  two  shares  of  the  common 
stock  of  Union  Company  No.  1.  The  remaining  $2,500,000  stock 
of  Union  Company  No.  2  was,  by  the  terms  of  the  agreement  of 
consolidation,  to  be  held  by  the  North  American  Company  and  the 
Mississippi  Valley  Trust  Company  as  trustees  for  Unipn  Company 
No.  2;  in  other  words,  as  treasury  stock.  By  this  consolidation 
agreement  the  holders  of  Edison  stock  collectively  received  $1,500,- 
000  in  stock  of  Union  Company  No.  2  and  $75,000  in  cash,  and  the 
holders  of  stock  of  Union  Company  No.  1  received  $4,350,000  of 
the  stock  of  Union  Company  No.  2. 

The  general  basis  of  the  consolidation  of  Union  Company  No.  1 
and  Edison  Company  was  understood  by  the  members  of  the  Cit- 
izens' Syndicate  and  the  North  American  Company  prior  to  May 
15,  1903.  On  June  19,  1903,  the  former  directors  of  the  Edison 
Company  resigned  and  their  places  were  filled  by  directors  selected 
by  the  North  American  Company  and  the  Citizens'  Syndicate. 

The  master  found,  upon  the  question  as  to  whether  or  not  the 
defendants,  in  the  consolidation  between  Union  Company   No.   1 
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and  Edfson  Company,  were  actuated  by  fraudulent  intent  and  pur- 
pose, as  follows : 

*The  finding  on  this  issue  is  controUed  almost  entirely  by  the  finding  as 
to  the  relative  ralne  of  the  two  properties.  It  those  values  are  as  aUeged 
in  the  bUI,  then,  in  view  of  the  fact  that  the  basis  of  the  consolidation, 
though  known  as  early  as  June,  was  suppressed  until  September  9,  1903, 
there  would  be  sufficient  ground  for  a  finding  of  fraudulent  intent  On  the 
other  hand,  if  the  relative  values  coincide  exactly  or  approximately  with 
the  basis  of  the  consolidation,  there  is  no  room  for  such  a  finding." 

The  master  found  that  the  property  of  Union  Company  No.  1, 
aside  from  the  Ashley  plant,  and  the  property  of  the  Edison  Com- 
pany were  equal  in  value,  and  this,  we  think,  fully  borne  out  by  the 
testimony,  as  it  appears  that,  for  the  year  ending  August  31,  1903, 
the  earnings  of  the  Edison  Company  were  $794,842.91,  the  cost  of 
/operation  $393,394.42,  or  49V^  per  cent,  of  the  gross  earnings;  that 
the  income  of  Union  Company  No.  1  was  $562,265.29,  operating 
expenses  $278,359,  or  49i/^  per  cent,  of  the  gross  receipts.  These 
figures,  the  master  found,  represented  the  relative  efficiency  of  the 
two  properties.  Union  Company  No.  1  and  the  Edison  Company 
were,  as  we  have  seen,  going  concerns,  and  hence  each  had  a  poten- 
tial value.  The  value  of  the  Ashley  street  plant  was  practically  all 
prospective.  As  a  single  unit  it  had  no  franchise,  no  good  will, 
no  customers.  It  had  been  contemplated  to  erect  the  Ashley  street 
plant  with  a  capacity  of  12,000  kilowatts.  Some  work  had  been 
done  upon  the  Ashley  street  plant,  but  the  inability  of  Union  Com- 
pany No.  1  to  negotiate  its  bonds,  before  giving  the  supplemental 
mortgage  in  June  upon  the  Edison  property,  rendered  it  impossible 
for  it  to  complete  the  construction  of  the  plant  until  after  the  Edison 
property  was  pledged  for  that  purpose.  The  plan  for  the  Ashley 
street  plant  was  changed  and  enlarged  to  one  of  36,000  kilowatts. 

The  master,  in  his  findings,  we  think,  fell  into  an  error  in  treating 
the  Ashley  street  plant  as  having  a  large  potential  value,  based  upon 
the  possibilities  which  would  result  upon  its  completion   and   op-  i 
eration,  and  giving  all  of  this  benefit  to  Union  Company  No.   1.  I  • 
He  entirely  ignores  the  fact  that  the  construction  of  the  Ashley 
street  plant,  with  all  its  future  possibilities,  was  only  made  possible 
by  pledging  the  property  of  the  Edison  Company,  and  hence  the   I 
Edison  Company  was  entitled  to  an  equal  share  of  a  large  part  of   ' 
the  value  of  the  Ashley  street  plant.     Had  the  same  amount  of 
money,  derived  from  a  mortgage  of  the  properties  of  both  the  Un- 
ion Company  and  the  Edison  Company,  been  applied  to  enlarging 
or  constructing  a  new  plant  for  the  Edison  Company,  it  is  very  evi- 
dent that  the  parties  would  not  have  thought  for  a  moment  of  cred- 
iting the  entire  value,  artual  and  potential,  of  such  structure,  wholly 
to  the  Edison  Company.    To  credit  Union  Company  No.  1  with  a 
value  based  upon  the  future  possibilities  of  the  Ashley  street  plant 
was  both  fallacious  and  inequitable. 

The  value  of  the  tangible  property  of  the  Edison  Company  was 
fixed  by  an  appraisement;  that  of  Union  Company  No.  1  was  sim- 
ply assumed*    The  master  found  difficulty  in  making,  from  the  evi- 
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dence,  an  accurate  valuation  of  the  properties.  By  a  careful  read- 
ing of  the  testimony,  we  appreciate  the  difficulty  in  that  respect. 
But  the  defendants,  upon  acquiring  the  Edison  property  in  the  con- 
solidation, opened  books  as  of  January  1,  1904,  less  than  four  months 

*  after  the  consolidation,  and  fixed  the  respective  values  of  the  proper- 
'   ties.    This  valuation,  made  by  the  defendants  upon  their  books,  was 

a  representation  by  them  of  the  respective  values  of  the  property, 
and  they  cannot  complain  of  its  binding  effect,  in  the  absence  of 
more  definite  and  specific  evidence  of  values.  The  values  so 
stated  by  defendants  were  as  follows:  The  tangible  assets  of 
the  Edison   Company,  $2,905,142.97;  the  intangible  assets,  fran- 

^  chises,  and  good  will,  $3,005,168.20;  or  a  total  of  $5,910,311.17. 
The  tangible  assets  of  Union  Company  No.  1,  including  the  Ash- 

^  ley  street  plant,  $3,436,442.04;  the  intangible  assets,  franchises, 
and  good  will  $4,495,935.02.  Of  these  intangible  assets  of  Union 
Company  No.  1,  $2,075,000  was  credited  to  the  Ashley  street 
plant,  thus  fixing  the  relative  value  of  the  two  plants,  with 
all  the  estimated  assets,  both  tangible  and  intangible,  of  the  Ashley 
street  plant  credited  to  Union  Company  No.  1,  as  57  per  cent,  to 
Union  Company  No.  1  and  43  per  cent,  to  the  Edison  Company. 
At  the  date  of  the  consolidation  the  bonded  indebtedness  of  the  Mis- 
souri-Edison Company  was  $4,000,000,  and  that  of  Union  Company 
No.  1  $4,000,000;    the  latter  being  the  $4,000,000  bonds  taken  by 

^  the  North  American  Company  and  the  Citizens'  Syndicate.  The  dis- 
tribution, as  actually  made,  was,  as  the  master  finds,  substantially 
at  the  ratio  of  three  to  one.    We  cannot  resist  the  conclusion  that, 

•  in  the  distribution  of  the  stock  of  Union  Company  No.  2  among 
the  stockholders  of  Union  Company  No.  I  and  the  Edison  Com- 
pany, such  distribution  was  so  grossly  unjust,  and,  considering  the 
fact  that  the  holders  of  the  majority  of  the  stock  of  the  Edison  Com- 
pany were  the  sole  stockholders  of  Union  Company  No.  1,  that 
they  fixed  and  determined  the  basis  of  distribution,  and  were  the 
beneficiaries  of  the  inequality,  that  their  action  in  that  regard  was 
a  breach  of  their  trust  and  a  fraud  upon  the  minority  stockholders 
of  the  Edison  Company.  These  views  require  that  the  decree  be 
reversed. 

The  decree  is  accordingly  reversed,  and  the  case  is  remanded  to 
the  court  below,  with  instructions  to  ascertain  the  value  of  the  prop- 
erty of  Union  Company  No.  2  immediately  after  its  consolidation, 
to  assign  43  per  cent,  of  that  value  to  the  Edison  Company,  to  find 
the  value  of  the  stock  of  the  appellants  on  that  basis,  and  to  enter  a 
decree  to  rehabilitate  the  Edison  Company,  or  that  the  appellants 
have  a  lien  upon  the  property  of  Union  Company  No.  2  for  the 
value  of  their  stock  and  interest  thereon  from  the  date  of  the  con- 
solidation, and  the  costs  of  this  suit,  and  that  that  lien  be  foreclosed, 
or  for  such  other  permissible  relief  in  equity  as  to  the  court  below 
shall  seem  meet  and  effective  to  satisfy  the  claim  of  the  appellants, 
unless  within  a  short  day,  named  by  the  court,  the  defendants  shall 
pay  to  the  appellants  the  said  value  of  their  stock,  and  interest 
thereon  from  the  date  of  the  consolidation,  and  the  costs  of  this  suit. 
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B.  H.  ROLLINS  &  SONS  V.  BOARD  OF  COM'RS  OF  GRAND  COUNTY. 

(Circuit  Court  of  Appeals,  Eighth  Qrcuit    August  2,  1912.) 

No.  8,459. 

1,  Ldqtation  of  AcnoNS  (|  48*) — County  Wabbawts— Accbual  of  Right. 

Limitation  does  not  begin  to  run  against  a  suit  to  enforce  payment  of 
county  warrants,  which,  under  the  statute,  are  payable  in  the  order  of 
their  registration,  subject  to  a  provision  that  such  warrants  shall  be  re- 
ceivable for  taxes,  until  there  is  sufficient  money  in  the  treasury  appli- 
cable thereto  to  pay  such  warrant 

[Ed.  Note.— For  other  cases,  see  Limitation  of  .Actions,  Cent  Dig.  |{ 
259-265,  851;   Dec  Dig.  %  48.*] 

2.  COT7NTIE8   (I   170*) — WaBBANTS — SUIT  TO   EnFOBCE   PAYMENT— PaTMENT. 

A  Statutory  provision  which  is  in  force  at  the  time  county  warrants 
are  issued,  that  they  shall  be  paid  in  the  order  of  their  presentation  and 
registration,  creates  a  contract  for  precedence  with  a  warrant  holder 
which  cannot  be  impaired  by  subsequent  legislation  providing  that  only 
a  certain  part  of  the  tax  collected  each  year  for  current  expenses  shall 
be  applied  to  the  payment  of  outstanding  warrants;  and  a  warrant 
holder  may  maintain  a  suit  in  equity  to  enjoin  the  county  from  refusing 
to  apply  the  taxes  in  accordance  with  the  contract 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  ii  266-269;  Dec 
Dig.  S  170.*] 

8.   WOBDS   AND   PHBABES — *<BUT." 

The  word  "but"  is  defined  as  "except";  "on  the  contrary";  "yet"  or 
"still,"  as  a  word  of  limitation  (citing  Words  and  Phrases,  voL  1,  p.  926). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

Suit  in  equity  by  E.  H.  Rollins  &  Sons,  a  corporation,  against 
the  Board  of  Commissioners  of  Grand  County,  Colo.  Decree  for 
defendant,  and  .complainant  appeals.    Reversed. 

Horace  N.  Hawkins  and  Stephen  W.  Ryan,  for  appellant. 
Jesse  R.  AUphin  (Benjamin  C.  Hilliard,  on  the  brief),  for  appel- 
lee. 

Before  ADAMS  and  SMITH,  Circuit  Judges,  and  REED,  Dis- 
trict Judge. 

SMITH,  Circuit  Judge.  The  complainant,  a  citizen  of  Maine, 
filed  its  bill  against  the  defendant,  a  municipal  corporation  in  the 
state  of  Colorado,  alleging  that  it  was  the  owner  and  holder  of 
62  county  warrants  of  Grand  county,  issued  at  various  dates  from 
October  3,  1882,  to  January  8,  1890,  amounting,  without  interest,* 
to  $2,007.13;  that  each  of  said  warrants  was  presented  for  payment 
to  the  county  treasurer  of  said  county,  not  paid  for  want  of  funds, 
and  duly  registered.  The  bill  further  charges  that  none  of  said 
warrants  have  ever  been  paid,  and  alleges  that  at  the  time  of  the 
issuance  thereof,  and  each  of  them,  the  respondent  was  required 
to  levy  upon  the  taxable  property  of  the  county  a  sum  not  in  ex- 
cess of  10  mills  of  the  total  value  thereof  with  which  to  produce 
a  fund  to  redeem  the  said  warrants;   that  said  tax  was  regularly 

•For  oUier  caaef  tee  Muue  topic  ft  9  nuubeb  i&  Dec.  ft  Am.  Dlga.  1907  to  date,  ft  Rep*r  Indezea 
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levied  down  to  1890,  but  that  for  the  years  1891  to  1894,  inclusive, 
but  3  mills  was  applied  to  the  redemption  of  the  outstanding  war- 
rants of  the  class  and  character  of  the  complainant's,  and  that  com- 
mencing  with  the  year  1895,  and  ever  since  that  time,  the  defend- 
ants levied  a  tax  of  5  mills  on  each  and  every  dollar  of  valuation ; 
that  the  county  has  received  county  warrants,  without  reference  to 
the  date  of  their  registration,  in  payment  of  taxes ;  that  the  amount 
collected  since  the  year  1891  by  the  3  and  5  mill  levies  has  been 
scarcely  sufficient  to  pay  the  interest  upon  the  warrant  debt  of  the 
respondent;  that  the  complainant  is  not  entitled  to  execution 
against  the  respondent,  and  a  mere  judgment  would  therefore  be 
unavailing,  and  complainant  prays: 

(a)  That  a  judgment  may  be  rendered  herein  for  the  face  of 
your  orator's  warrants  and  the  accrued  interest  thereon  up  to  and 
including  the  date  of  the  rendition  of  said  judgment. 

(b)  That  a  master  in  chancery  be  appointed  to  take  an  account 
of  the  warrants  outstanding  of  the  respondent  county,  together  with 
the  date  of  the  registration  of  the  same,  to  the  end  that  it  may  be 
determined  what  amount  of  warrants  have  been  received  in  pay- 
ment of  taxes,  or  otherwise,  without  regard  to  the  order  of  their 
registration,  thereby  impairing  the  obligation  of  the  warrants  of 
your  orator. 

(c)  That  said  master  may  report  to  your  honors  at  what  time 
and  when  your  orator's  warrants  would  have  been  paid  in  due 
course  but  for  the  unlawful  diversion  of  said  funds  by  the  redemp- 
tion of  warrants  received  in  payment  for  taxes. 

(.d)  That  the  said  master  report  to  your  honors  what  fund  would 
have  been  produced  by  the  proper  levy  of  taxes  to  pay  the  war- 
rants of  your  orator  and  others  similarly  situated,  since  the  year 
1890,  if  such  proper  levies  had  been  made,  and  that,  in  that  con- 
nection, he  inform  your  honors  by  his  report  what  levy  would  be 
necessary  to  produce  a  fund  upon  the  present  valuation  which 
would  be  equivalent  to  the  fund  which  would  have  been  produced 
upon  the  former  valuation,  had  such  levies  been  duly  and  in  due 
time  made  and  collected. 

(e)  That  a  writ  of  injunction  be  issued  against  the  respondent 
to  restrain  it  from  the  further  diversion  of  funds  until  the  judg- 
ment herein  to  be  rendered  shall  have  been  fully  paid  in  accordance 
with  the  date  of  the  registration  of  the  warrants  upon  which  said 
judgment  is  to  be  founded. 

(f)  That  a  writ  of  injunction  having  the  force  and  effect  of  a 
writ  of  mandamus  may  be  issued  out  of  this  honorable  court,  com- 
manding the  respondent  to  make  such  proper  levies  upon  the  pres- 
ent assessed  valuation  of  Grand  county  as  will  restore  your  orator 
and  all  others  similarly  situated  to  the  position  that  they  would 
have  been  in,  as  nearly  as  may  be,  but  for  the  wrongs  and  griev- 
ances herein  complained  of. 

(g)  That,  from  time  to  time,  such  other  and  further  orders,  gen- 
eral and  specific,  may  be  made  by  your  honors  as  will  effectuate 
the  object  and  purposes  for  which  this  suit  is  brought,  and  that 
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your  orator  may  have  such  writs,  processes,  and  other  aids  of  the 
court  as  may,  from  time  to  time,  be  found  necessary  to  accomplish 
that  purpose. 

(h)  For  the  costs  of  this  suit. 

(i)  And  for  all  such  other,  further,  and  general  relief  as  to  a 
court  of  equity  may  seem  meet  in  the  premises. 

To  this  bill  the  respondent  filed  a  demurrer,  as  follows : 

••IV.  That  It  appears  by  said  blU  of  complaint,  and  from  the  allegations 
therein,  that  the  right  of  action,  if  any,  set  up  in  said  biU  did  not  accrue,  if 
It  aecmed  at  all,  to  said  complainant  within  three  years  before  the  bringing 
of  .this  suit,  and  that  complainants  right  to  bring  and  maintain  said  action 
was,  long  prior  to  the  bringing  of  said  suit,  barred  by  the  provisions  of  sec- 
tion 4066  of  the  Revised  Statutes  of  1008  of  the  state  of  Colorado ;  the  same 
being  section  2168  of  the  Revised  Statutes  of  1883,  and  secUon  1676  of  the 
General  Laws  of  1877,  of  the  state  of  Colorado. 

*'V.  That  it  appears  by  the  said  bill,  and  from  the  aUegations  therein,  that 
the  right  of  action,  if  any,  set  up  in  said  blU  did  not  accrue,  if  it  accrued  at 
all,  to  the  said  complainant  within  six  years  before  the  bringing  of  this  suit^ 
and  complainant's  right  to  bring  and  maintain  said  action  was,  long  prior  to 
the  bringing  of  said  suit,  barred  by  the  provision  of  section  4<)61  ot  the  1908 
Revised  Statutes  of  the  state  of  Colorado ;  the  same  being  section  2163  of  the 
Bevlsed  Statutes  of  1883,  and  section  1671  of  the  General  Laws  of  1877,  of 
the  state  of  Colorado. 

"VI.  That  it  appears  by  said  bill  of  complaint  and  the  allegations  therein 
that  the  complainant  and  its  assignors  had  full  knowledge  of  the  matters 
and  facts  complained  of  and  set  up  in  said  bUl,  to  wit,  that  the  proper  offi^ 
cers  of  said  Grand  county,  Colorado,  had  committed  the  wrongs  and  injuries 
complained  of,  and  had  failed  and  refused,  and  were  intending  to  continue 
such  failure  and  refusal,  to  do  the  matters  and  things  now  sought  to  be  en- 
joined upon  them  by  complainant  for  more  than  18  years,  and  that  it  does 
appear  from  the  facts  stated  in  said  blU  of  complaint  that  complainant  and 
its  assignors  did  not  diUgently  avail  themselves  of  aU,  or  any,  of  their  legal 
remedies  provided  by  law  in  such  case;  and  it  does  appear  from  the  facts 
stated  in  said  bill  of  complaint  that  complainant  and  its  assignors  by  their 
laches,  had  lost  their  right  to  such  remedies  long  prior  to  the  institution  of 
this  suit,  and  that  the  facts  stated  in  said  bUl  of  complaint  are  not  sufficient, 
in  equity,  to  relieve  said  complainant  and  its  assignors  from  their  laches,  and 
tliat,  according  to  the  rules  and  practices  of  courts  of  equity,  it  would  now 
be  inequitable  and  against  good  conscience  to  grant  the  complainant  the  re* 
lief  prayed  for  in  said  biU  of  complaint,  or  any  relief  whatever. 

*'VII.  The  respondent  further  demurs  specially  to  those  parts  and  portions 
of  said  bill  complaining  of  the  faUure  to  collect  taxes  in  cash,  and  the  diver- 
sion and  misapplication  of  the  funds  and  moneys  of  said  respondent  county, 
during  each  and  aU  the  years  from  1882  to  1890^  inclusive,  for  that  it  ap- 
pears from  the  allegations  in  said  bUl  that  during  each  and  aU  of  said  years 
said  complainant  and  its  assignors  had  a  plain,  adequate,  and  complete  rem- 
edy at  law  by  writ  of  mandamus  to  com];>el  th^  treasurer  and  other  proper 
officers  of  said  Grand  county  to  collect  the  taxes  during  each  and  all  of  said 
years'  in  cash,  and  to  apply  the  same  to  the  payment  of  the  indebtedness  of 
said  respcmdent  county  in  the  manner  required  by  law,  as  alleged  in  the  bUl ; 
and  that  said  complainant  and  its  assignors,  with  full  knowledge  of  the  di- 
version and  misa]K>lication  of  said  funds  and  moneys,  did  not  at  any  time 
during  all  such  years  1882  to  1890,  inclusive,  or  at  any  time,  diUgently,  or 
at  all,  avaU  themselves  of  said  legal  remedy  by  writ  of  mandamus,  or  other- 
wise, to  compel  said  treasurer  and  other  officers  of  said  respondent  county  to 
discharge  their  legal  duties  in  the  premises ;  and  that,  according  to  the  rules 
and  iMractices  of  courts  of  equity,  it  would  now  be  inequitable  and  against 
good  conscience  to  grant  complainant  the  relief  prayed  for  in  the  bill  of  com- 
plaint—that is,  to  levy  and  collect  additional  taxes  for  the  years  1882  to  1890, 
Inclusive — or  to  grant  complainant  any  relief  whatever  on  account  of  said 
diversion  and  misappUcation  of  said  funds  and  moneys  during  said  years. 
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"VIII.  Respondent  demurs  specially  to  those  parts  and  portions  of  said 
bill  of  complaint  complaining  of  the  failure  and  neglect  of  the  proper  officers 
of  said  respondent  county  to  levy  and  collect  certain  taxes  for  tlie  year  1891, 
and  hitherto,  as  alleged  in  said  bill  of  complaint,  for  that  it  appears  from 
the  allegations  in  said  bill  that  during  each  and  all  of  said  years  said  com- 
plainant and  its  assignors  had  a  plain,  adequate,  and  complete  remedy  at  law 
by  writ  of  mandamus  to  compel  and  require  said  officers  to  levy  and  collect 
said  taxes  during  each  and  all  of  said  years,  and  to  apply  the  same  to  the 
payment  of  the  indebtedness  of  said  Grand  county,  all  as  required  by  law, 
as  alleged  in  said  bill  of  complaint,  and  that  with  full  knowledge  of  the  fact 
that  said  officers  in  said  year  (1891)  had  failed  and  refused  to  levy  said  tax- 
es, and  then  and  there  intended  to  continue  such  failure  and  refusal,  and  did 
so  continue  to  fail  to  make  said  levies  during  each  and  all  of  said  years  sub- 
sequent to  the  year  1891 ;  and  that  said  complainant  and  Its  assignors  did 
not  at  any  time  during  the  said  year  1891,  nor  during  any  of  said  years  sub- 
sequent thereto,  or  at  any  time,  avail  themselves  of  said  legal  remedy  by  writ 
of  mandamus,  or  otherwise,^  compel  said  officers  of  said  respondent  county  to 
discharge  their  duties  in  t^e  premises,  and  to  make  said  levies;  and  tha^ 
according  to  the  rules  and  practices  of  courts  of  equity,  it  would  now  be  in- 
equitable and  against  good  conscience  to  grant  the  relief  prayed  for  in  the 
bill,  requiring  said  additional  levy  of  taxes  for  said  year  1891  and  hitherto, 
or  to  grant  complainant  any  relief  whatever. 

"IX.  Respondent  further  demurs  to  said  bill  of  complaint,  for  that  it  ap- 
pears in  the  allegations,  matters,  and  facts  stated  in  said  bill  that  said  com- 
plainant has  had,  during  all  the  years  from  the  year  1882  and  hitherto,  a 
plain,  adequate,  and  complete  remedy  at  law  by  writ  of  mandamus  to  compel 
and  require  the  proper  officers  of  said  Grand  county  to  levy  and  collect  all 
lawful  taxes  and  apply  the  same,  when  collected,  to  the  payment  of  the  in- 
debtedness of  said  Grand  county,  all  as  is  required  by  tiie  laws  and  statutes 
of  the  state  of  Colorado. 

"X.  Respondent  demurs  specially  to  those  parts  and  portions  of  said  bUl 
charging  and  complaining  that  respondent  has,  since  the  year  1890,  applied 
to  the  payment  of  said  prior  outstanding  and  unpaid  warrants  only  the  rev- 
enue derived  from  the  special  3-mlll  levy  for  the  years  1891,  1892,  1893,  and 

1894,  and  only  the  revenue  derived  from  said  special  6-mlll  levy  for  the  year 

1895,  and  subsequent  years,  for  that  it  does  not  appear  that  the  respondent, 
through  its  proper  officers,  did  not,  for  each  and  all  of  said  years,  to  wit,  for 
the  year  1891  and  hitherto,  in  addition  to  said  special  levies,  collect  annually 
10  mills  or  more  for  each  and  every  dollar  of  taxable  property  of  said  re- 
spondent county  for  ordinary  county  revenue,  as  provided  and  authorized  by 
the  statutes  of  the  state  of  Ck>lorado  referred  to  in  said  bill  of  complaint,  and 
it  clearly  appearing  from  the  allegations,  matters,  and  facts  set  forth  in  said 
bill  of  complaint  that  all  such  revenues  levied  and  collected  for  ordinary 
county  revenue  for  each  and  all  of  said  years  might  have  been  applied  to  the 
pasnment  of  said  prior  outstanding  and  unpaid  warrants  oWned  by  complain- 
ant and  its  assignors,  and  all  others  similarly  situated,  and  that  the  applica- 
tion of  such  revenue  to  the  payment  of  said  warrants  could  have  been  com- 
pelled and  coerced  by  a  writ  of  mandamus  against  the  proper  officers  of  said 
respondent  county ;  and  the  allegations  of  said  bill  wholly  fall  to  show  that 
complainant  and  its  assignors,  or  any  other  person  similarly  situated,  during 
any  of  said  years,  or  at  any  time,  sought  by  writ  of  mandamus,  or  otherwise, 
to  compel  or  coerce  said  officers  of  said  respondent  cotm^  to  apply  said  rev- 
enue to  the  payment  of  said  warrants. 

**XI.  The  respondent  further  demurs  to  said  bill,  for  that  it  appears  from 
the  allegations,  matters,  find  facts  stnted  in  said  bill  of  complaint  that  prior 
to  the  year  1891  said  respondent  county  had  become  Indebted  in  a  very  large 
amount,  evidenced  by  its  then  outstanding  and  unpaid  county  orders  or  war- 
rants, and  that  in  said  year  1891  [Laws  1891,  p.  112,  |  4]  the  Legislature  of 
the  state  of  Colorado  duly  enacted  a  statute  requiring  the  respondent  county 
to  levy  a  special  tax  of  3  mills  on  each  and  every  dollar  of  the  taxable  prop- 
erty of  said  county,  to  be  exclusively  applied  to  the  payment  of  said  prior 
outstanding  and  unpaid  warrants,  and  that  thereafter,  in  the  year  1893 
[Laws  1893,  IK  100],  said  Legislature  of  the  state  of  Colorado  amended  said 
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.prior  statute  by  further  enactment  that  there  should  be  thereafter  levied' 
each  year  5  mills  on  each  and  every  dollar  of  the  taxable  property  of  said 
respondent  county,  to  be  exclusively  applied  to  the  payment  of  said  prior 
outstanding  and  unpaid  warrants,  and  that  the  respondent  has  faithfully 
complied  with  each  and  all  of  said  statutes,  and  has  made  said  levies  during 
each  and  all  of  said  years,  and  applied  the  moneys  derived  therefrom  to  the 
payment  of  said  warrants  in  the  order  of  their  registration,  all  as  alleged  in 
the  bill  of  complaint  It  also  clearly  appears  from  said  bill  that  said  com- 
plainant and  its  assignors,  and  all  others  similarly  situated,  ever  since  the 
year  1891,  acquiesced  in  said  method  and  manner  of  payment  of  said  war- 
rants, as  authorized  and  dir.ected  by  the  Legislature  of  the  state  of  Colorado 
by  said  statutes  of  1891  and  1893,  and  that  complainant  and  its  assignors, 
and  all  others  similarly  situated,  have,  since  the  year  1891,  received  and  ac- 
cepted payment  of  said  warrants,  in  the  order  of  their  Registration,  from  the 
moneys  and  funds  derived  from  the  taxes  collected  by  respondent  under  and 
by  virtue  of  said  levies  of  3  and  5  mills  annually,  all  as  alleged  in  said  bill 
of  complaint  since  the  year  1891,  and  that  the  complainant  and  all  others 
similarly  situated  are  estopped  from  now  claiming  that  the  Legislature  of  the 
state  of  Colorado  was  without  power  or  authority  to  enact  said  statutes  of 
1891  and  1893  providing  for  the  payment  of  said  warrants  by  said  special 
levies  of  taxes,  as  directed  by  said  statutes,  and  as  alleged  in  the  bill  of 
complaint. 

"XII.  And  respondent  further  demurs  to  said  bill  of  complaint,  for  that  it 
clearly  appears  from  the  allegations  of  said  bill  that,  had  said  complainant 
and  its  assignors,  used  due  diligence  by  availing  themselves  of  their  legal 
remedies,  said  warrants  would  long  since  have  been  paid,  and  that  said  com- 
plainant and  its  assignors  have,  by  their  laches,  long  since  lost  all  legal  or 
equitable  right  to  coerce  and  command  the  respondent  county  to  make  addi- 
tional levies  of  taxes  on  the  present  assessed  valuation  of  the  respondent 
county,  for  the  purpose  of  supplying  or  producing  a  fund  equivalent  to  the 
fund  which  would  have  been  produced  upon  former  valuation  for  prior  years, 
had  proper  levies  on  such  former  valuations  of  said  prior  years  been  duly 
made  and  collected  as  prayed  for  in  the  bill  of  complaint 

"XIII.  Respondent  further  demurs  to  said  bill  of  complaint,  for  that  said 
bill  of  complaint  does  not  state  any  matters  entitling  complainant  to  the  re- 
lief prayed  for  therein ;  nor  are  the  facts  therein  stated  sufficient  to  entitle 
the  complainant  to  any  relief  in  equity  against  the  respondent" 

The  demurrer  was  sustained,  and,  the  complainant  electing  to 
stand  on  its  bill,  the  same  was  dismissed,  and  it  appeals. 
^  In  the  view  taken  in  this  case,  it  will  only  be  necessary  to  con- 
sider at  length  one  question,  and  that  arises  under  paragraph  (e) 
of  the  complainant's  prayer: 

"That  a  writ  of  injunction  be  Issued  against  the  respondent  to  restrain  it 
from  the  further  diversion  of  funds  until  the  Judgment  herein  to  be  rendered 
shall  have  been  fully  paid  in  accordance  with  the  date  of  the  registration  of 
the  warrants  upon  which  such  Judgment  is  to  be  founded." 

When  these  warrants  were  issued,  the  laws  of  Colorado  con- 
tained the  following%* 

"Colorado  General  Laws  of  1877. 

"Act  relating  to  county  government 

"Sec.  533  [p.  244].  County  orders,  properly  attested,  shall  be  entitled  to 
a  preference  as  to  payment  according  to  the  order  of  time  in  which  they  may 
be  presented  to  the  county  treasurer ;  but  where  two  or  more  orders  are  pre- 
sented at  the  same  time,  precedence  shall  be  given  to  the  order  of  the  oldest 
date,  but  every  county  treasurer  shall  receive  in  payment  of  county  taxes, 
county  orders  issued  in  said  county,  which  may  be  presented  in  payment  for 
such  county  taxes." 
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"Sec.  540  [p.  2461.  Every  fund  In  the  hands  of  the  county  treasurer 
for  disbursement  shall  be  paid  out  in  the  order  in  which  the  orders  drawn 
thereon,  and  payable  out  of  the  same,  shall  be  presented  for  payment" 

*'Sec.  2245  [p.  742].  There  shall  be  levied  and  assessed  upon  taxable, 
rear  and  personal  property  within  this  state  in  each  year  the  following  taxes: 
For  ordinary  county  revenue,  including  the  support  of  the  poor,  not  more 
than  ten  mills  on  the  dollar." 

[1]  No  claim  ik  made  that  complainant's  warrants  are  them- 
selves barred  by  the  statute  of  limitations,  though  the  claim  is  made 
that  much  of  the  relief  sought  is  so  barred.  As,  under  the  law, 
the  warrants  were  payable  in  the  order  of  their  registration,  sub- 
ject to  the  provision  as  to  the  receipt  of  warrants  for  taxes,  and 
under  the  allegations  there  has  been  no  time  when  the  money  in 
the  treasury  was  sufficient  to  pay  them  and  prior  orders,  the  stat- 
ute of  limitations  has  not  yet  commenced  to  run  against  them. 

[2]  In  1885  the  Legislature  of  Colorado  made  county  taxes  pay- 
able in  cash.  As  it  will  hereafter  appear,  the  Supreme  Court  of 
that  state  declared  this  enactment  unconstitutional,  in  so  far  as 
it  denied  the  privilege  of  using  warrants  issued  prior  to  its  enact- 
ment for  that  purpose. 

In  1891  the  Legislature  passed  the  following  law: 

"Colorado  Session  Laws  of  1891  (pp.  Ill,  112). 
''An  act  to  require  the  affairs  of  the  counties  of  this  state  to  be  conducted 

from  the  revenues  derived  from  taxation,  and  to  prevent  the  expenses  of 

any  county  from  exceeding  its  revenues. 

"Section  1.  The  fiscal  year  of  each  county  in  the  state  of  Colorado  shall 
commence  on  the  first  day  of  January  in  each  year.  The  board  of  county 
commissioners  of  each  county  in  this  state  shaU,  within  the  last  quarter  of 
each  fiscal  year,  and  at  the  same  time  that  the  annual  levy  of  taxes  is  made, 
pass  a  resolution  to  be  termed  the  annual  appropriation  resolution  for  the 
next  fiscal  year,  in  which  said  board  shall  appropriate  such  sum,  or  sums,  of 
money  as  may  be  deemed  necessary  to  defray  all  necessary  expenses  and  lia- 
bilities of  such  county  for  the  next  fiscal  year,  and  in  such  resolution  shall 
specify  the  objects  and  purposes  for  which  such  appropriations  are  made, 
and  the  amount  appropriated  for  each  object  or  purpose.  No  further  appro- 
priation shaU  be  made  at  any  other  time  within  such  fiscal  year,  nor  shall  the 
total  amount  appropriated  exceed  the  probable  amount  of  revenue  that  will 
be  collected  during  the  fiscal  year." 

'*Sec.  4.  The  board  of  county  commissioners  of  each  county  in  the  state  of 
Colorado  shall  levy  and  assess  upon  the  taxable  real  and  personal  property 
within  their  county,  in  each  year,  the  following  taxes:  For  ordinary  county 
revenue  such  rate  as  will  be  sufficient  to  defray  the  ordinary  county  expens- 
es; for  the  purpose  of  paying  outstanding  warrants  and  other  fioating  in- 
debtedness, not  more  than  three  mills  on  the  dollar. 

*'Sec.  5.  It  shall  be  the  duty  of  the  county  treasurer  to  apportion  and  keep 
all  taxes  collected  by  him  in  the  several  funds  for  which  the  taxes  were 
levied,  as  above  provided,  and  It  shall  not  be  lawful  to  use  the  moneys  be- 
longing to  any  fund,  for  the  purpose  of  paying  warrants  drawn,  or  which 
properly  should  have  been  drawn  upon  some  other  fund.    •    •    • 

"(Approved  AprU  1,  1891.)" 

And  in  1893  the  Legislature  enacted  the  following: 

"Colorado  Session  Laws  of  1893. 

"Section  1  [p.  100].  It  shall  be  the  duty  of  the  board  of  county  commis- 
sioners of  any  county  of  this  state  which  has,  or  shall  have,  any  unliquidated 
and  unpaid  county,  waxrants  or  orders,  drawn  on  any  fund,  for  the  payments 
of  which  there  are  no  funds  in  the  county  treasury  of  such  county,  and  to 
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pay  which  the  incoming  taxes  already  levied  are  insufficient,  at  the  same 
time  other  county  taxes  are  annually  levied  for  the  current  year,  in  addition 
to  the  other  taxes  provided  by  law,  to  levy  a  sufficient  tax,  not  exceeding 
five  mills  on  the  dollar  of  assessed  property,  as  shown  by  the  assessment  roll 
of  such  county  of  the  current  year,  for  the  purpose  of  creating  a  'Special 
Fund'  for  the  liquidation,  payment  and  redemption  of  all  such  unliquidated 
and  unpaid  warrants  or  orders.  A  like  levy  shall  be  so  made  at  such  time, 
annually,  until  all  of  such  unliquidated  and  unpaid  warrants  or  orders  shall 
be  fully  liquidated,  paid  and  redeemed,  principal  and  interest,  as  provided  in 
this  act 

"Sec.  2  [p.  101].  After  the  levy  of  such  special  tax  all  such  warrants  or 
orders  of  such  county  issued  prior  to  such  levy,  unliquidated  and  unpaid,  for 
the  payment  of  which  no  funds  are  at  hand  in  the  county  treasury,  and  no 
efTectlve  provision  made  for  their  payment  out  of  other  taxes  already  levied, 
shall  be  paid  exclusively  from  the  fund  hereby  created  and  appropriated, 
which  shall  be  known  and  carried  on  the  books  of  the  county  treasurer  as 

The  Redemption  E*und  for Fund  Warrants,'  naming  the  fund  on  which 

the  warrants  liquidated  and  redeemed  were  originally  drawn,  and  such  *Re- 
demption  Fund'  shall  be  used  exclusively  for  such  liquidation  and  redemp- 
tion, and  for  no  other  purpose  whatever." 

The  county,  under  all  these  laws,  has  authority  to  levy  up  to  10 
mills  on  the  dollar  for  ordinary  county  revenue.  There  is  there- 
fore no  necessity  to  consider  what  would  be  the  situation  if  it  did 
not  have  the  power  to  levy  10  mills  for  that  purpose.  The  ques- 
tion at  once  arises,  as  when  the  plaintiff's  warrants  were  issued  the 
county  was  expressly  empowered  to  levy,  not  to  exceed  10  mills, 
for  ordinary  expenses,  and  it, issued  these  warrants  under  the  law 
which  jprovided  that  they  should  be  paid  in  the  order  of  registra- 
tion, could  the  Legislature  simply  provide  that  only  3  or  5  mills 
should  be  applied  on  the  old  warrants,  and  not  10,  as  provided  by 
the  law  under  which  they  were  issued? 

In  Stryker  v.  Board  of  Commissioners  of  Grand  County,  77  Fed. 
567,  578,  23  C.  C.  A.  286,  296,  it  was  said: 

"It  may  he  conceded  that  hecause  the  petitioner's  warrants,  now  merged 
in  a  Judgment,  were  issued  and  registered  prior  to  the  repeal  of  said  section, 
such  repeal  could  Hot  operate  to  deprive  him  of  the  remedy  for  their  collec- 
tion which  was  provided  thereby,  unless  the  repealing  act  provided  an  equally 
efficacious  remedy." 

The  Supreme  Court  of  Colorado,  in  People  v.  Hall,  8  Colo.  485, 
9  Pac.  34,  expressly  held  that,  where  the  general  law  of  the  state 
in  force  at  the  time  of  the  issuance  of  a  warrant  provided  it  should 
be  receivable  for  taxes,  a  subsequent  repeal  of  such  law  was  in  con- 
flict with  section  10  of  article  1  of  the  federal  Constitution: 

•*No  state  •  •  •  shall  pass  any  •  •  •  law  impairing  the  obligation 
of  contracts"^ 

and  a  similar  provision  of  the  state  Constitution  of  Colorado.  This 
was  followed  in  People  v.  Austin,  11  Colo.  134,  17  Pac.  485. 

It  will  be  borne  in  mind  that  section  533  of  the  Colorado  General 
Laws  of  1877  provided  that : 

'^County  orders,  properly  attested,  shall  be  entitled  to  a  preference  as  to 
payment  according  to  the  order  of  time  in  which  they  may  be  presented  to 
the  county  treasurer  •  •  •  but  every  county  treasurer  shall  receive  in 
payment  of  county  taxes,  county  orders  issued  in  said  county,  which  may  be 
presented  in  payment  for  such  county  taxes." 
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[3]  The  word  "but"  is  defined  in  volume  1,  Words  and  Phrases, 
page  926,  as  "except";  "on  the  contrary";  "yet"  or  "still,"  as  a 
word  of  limitation. 

How  absurd  it  would  be  to  assume  the  statute  in  general  was 
not  a  part  of  the  warrants  issued  while  it  was  in  force,  but  a  mere 
exception,  or  word?  of  limitation  became  incorporated  in  every 
suph  warrant. 

While  tlie  statutes  under  consideration  are  Colorado  laws,  they 
did  not  originate  there.  As  early  as  March  27,  1850  (St.  1850,  c. 
42),  the  California  Legislature  passed  a  law  providing  for  the  pay- 
ment of  warrants  in  the  order  of  registration.  In  Iowa  the  provi- 
sion that  county  warrants  should  be  received  for  county  taxes  ap- 
pears in  section  489  of  the  Code  of  1851;  and  the  provision  for 
stamping  warrants,  not  paid  for  want  of  funds,  appears  in  section 
153  of  the  Code  of  1851.  In  that  state  the  provision  for  payment 
by  counties  in  the  order  of  registration  was  not  enacted  until  April 
7,  1886,  in  chapter  84  of  the  Acts  of  the  Twenty-First  General  As- 
sembly; and  this  provision  was  extended  to  cities  by  section  2  of 
chapter  3  of  the  Acts  of  the  Twenty-Second  General  Assembly, 
passed  in  1888.  The  same  General  Assembly  passed  a  law  provid- 
ing for  an  annual  appropriation  ordinance,  intended  to  put  cities 
on  a  cash  basis.  At  that  time  the  city  of  Council  Bluffs  had  out- 
standing many  thousands  of  dollars  of  city  warrants,  the  overlap 
of  former  years ;  and  to  pay  the  expenses  of  the  city  from  the  taxes 
of  that  year  would  of  necessity  indefinitely  defer  the  payment  of 
this  outstanding  indebtedness.  Council  Bluffs  was  organized  as  a 
city  of  the  first  class  in  March,  1882,  and  at  the  solicitation  of  the 
city  there  was  added  to  this  statute  a  provision  that  it  should  not 
apply  to  cities  of  the  first  class  organized  since  1881.  In  1897,  in 
a  general  revision  of  the  statutes  of  the  state,  this  exception  of 
Council  Bluffs  was  omitted  from  this  statute.  Subdivision  16,  § 
668,  Code  of  1897.  The  city  clerk  brought  suit  to  compel  the  pay- 
ment of  his  warrant  when  there  were  outstanding  some  $140,000 
of  warrants  issued  since  1888,  but  prior  to  the  adoption  of  the  Re- 
vision. The  Supreme  Court  said,  in  Phillips  v.  Reed,  109  Iowa, 
188,  80  N.  W.  347,  that: 

'The  effect  of  the  requirement  tliat  warrants  shaU  be  paid  In  the  order  of 
their  presentation  U  to  create  a  contract  for  precedence  with  the  warrant 
holders,  which  could  not  be  Impaired  by  subsequent  legislation." 

It  cites  as  sustaining  this  People  v.  May  (Hall)  8  Colo.  485,  9 
Pac.  34;  People  v.  Austin,  11  Colo.  134,  17  Pac.  485;  Taylor  v. 
Brooks,  5  Cal.  332;  Western  Savings  Fund  Society  v.  Philadel- 
phia, 31  Pa.  175,  72  Am.  Dec.  730. 

In  Washington  the  city  ordinance  of  Tacoma  provided  for  pay- 
ment of  warrants  in  the  order  of  their  number  and  date,  and  sub- 
sequently it  was  sought,  without  reducing  taxation,  to  divert  the 
proceeds  thereof  to  other  funds  than  the  general  fund  on  which 
a  warrant  was  drawn,  and  it  was  held  to  impair  the  obligation  of 
the  contract  with  the  warrant  holder.  Eidemiller  v.  City  of  Ta- 
coma, 14  Wash.  376,  44  Pac.  877.    See,  also,  authorities  cited  in: 
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36  Am.  Dig.,  Municipal  Corporations,  1890;    14  Decennial  Dig., 
Municipal  Corporations,  904  (2) ;  ^8  Cyc.  1572. 

'*It  Is  within  the  power  of  the  Legislature  to  prescribe  the  order  of  pay- 
ment of  warrants,  e.  g.,  that  tliey  be  paid  In  the  order  of  Issuance  or  the 
order  of  presentation  and  registration;  and  a  statutory  provision  which  is 
in  force  at  the  time  when  warrants  are  issued,  that  they  shall  be  paid  in  a 
prescribed  manner — e.  g.,  the  order  of  presentation  and  registration — creates 
a  contract  for  precedence  with  the  warrant  holder  which  cannot  be  Impaired 
by  subsequent  legislation."    Dillon  on  Municipal  Corporations  (5th  Ed.)  {  859. 

It  is  settled  by  authority  that  where  the  law,  at  the  time  of  the 
issuance  of  a  warrant,  provides  for  its  payment  in  the  order  of  its 
presentation  this  becomes  a  part  of  the  contract,  and  cannot  be 
altered  or  changed,  at  least  without  an  equally  safe,  certain,  and 
speedy  provision  for  payment.  Such  a  proposition  would  not  seem 
to  require  authorities  to  sustain  it.  Usually  warrants  purport  to 
be  for  immediate  payment,  but  where  the  county  or  city  is  in  an 
embarrassed  condition  such  payment  cannot  be  made;  and  when 
the  Legislature  provides  they  shall  be  paid  in  the  order  of  the 
presentation  and  registration  this  is  equivalent  to  inserting  in  each 
warrant,  "Payable  at  any  time  when  the  cash  in  the  fund  is  suffi- 
cient to  pay  this  and  all  previously  presented  and  registered  war- 
rants," and  in  law  fixes  the  date  of  payment.  When,  therefore,  the 
Legislature  sees  fit,  definitely  or  indefinitely,  to  change  the  date 
of  maturity,  it  impairs  the  obligation  of  the  contract,  and  that  it 
cannot  do  consistently  with  the  provision  of  the  Constitution  of  the 
United  States.  If  ever  since  1891,  a  period  of  more  than  20  years, 
the  respondent  has  refused  to  apply  10  mills  annually'  to  the  pay- 
ment of  the  warrants,  but  has  paid  3  or  5  mills,  it  is  clearly  the 
right  of  the  complainant  to  have  it  enjoined  from  such  conduct  in 
the  future;  and  such  injunction  would  be  equitable  relief  to  which 
it  would  be  entitled  in  this  action. 

Much  of  the  rest  of  the  relief  sought  cannot  be  granted.  The 
law  provided  for  the  receipt  of  warrants  in  payment  of  taxes  at 
the  time  these  warrants  were  issued,  and  did  not  provide  that, 
when  thus  used,  they  must  be  used  in  the  order  of  their  registra- 
tion. The  Supreme  Court  of  Colorado  has  declared  that  it  is  un- 
constitutional to  deprive  outstandiilg  warrants  of  this  privilege  ex- 
isting at  the  time  of  their  issuance.  No  relief  can  therefore  be 
granted  to  the  complainant  on  account  of  such  receipt. 

There  is  no  allegation  in  the  bill  that  10  mills  have  not  been  an- 
nually levied,  collected,  and  disbursed  for  ordinary  county  expens- 
es. There  is  therefore  nothing  to  sustain  the  plea  for  an  account- 
ing upon  that  subject;  nor  are  there  any  allegations  in  the  bill  to 
warrant  an  injunction  in  the  nature  of  a  writ  of  mandamus  as  pray- 
ed. Stryker  v.  Board  of  Commissioners,  77  Fed.  567,  23  C.  C.  A. 
286. 

For  the  reasons  indicated,  the  decree  is  reversed,  and  the  case 
is  remanded,  with  directions  for  further  proceedings  in  accordance 
with  the  views  expressed  in  this  opinion. 
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ELUS  ▼.  RAFFERTY. 

(Circuit  Court  of  Appeals,  Third  Circuit    September  25,  1912.) 

No.  1.615. 

Bankbttptcy  (I  818*)— Claims— PUBCHASK  of  Bankrupt's  Pbopebtt— Taxes 
AND  Water  Rents — Leases. 

A  bankrupt  had  a  long  lease  of  the  business  premises  occupied  by  it, 
which  provided  that  the  landlord  might  terminate  it  in  case  of  the  ten- 
ant's bankruptcy,  and  also  required  Uiat  the  tenant  pay  d^  and  county 
taxes  and  water  rents  as  **addltional  rent**  Certain  prospective  pur- 
chasers, In  order  to  induce  a  receiver  to  sell  the  bankrupt's  good  will 
and  stock  in  trade,  entered  into  a  combination  to  purchase  the  same, 
and  falsely  informed  the  receiver  that  the  landlord  had  granted  a  new 
lease.  The  bid  for  the  property  provided  that,  in  case  of  sale,  the  estate 
should  be  released  from  the  payment  of  the  "rent"  on  and  after  the  date 
the  sale  was  consummated.  The  bid  having  been  accepted,  the  actual 
purchaser  took  i)osses8lon,  and  later  was  compelled  to  accept  a  new  lease ' 
from  the  landlord  on  terms  less  favorable  than  the  old  one,  and,  in  or- 
der to  obtain  the  same,  was  required  to  pay  the  accrued  taxes  and  water 
rents  which  accrued  after  the  sale ;  the  landlord  agreeing  that  he  would 
claim  reimbursement  therefor  for  the  purchaser's  benefit  from  the  bank- 
rupt's estate.  Held  that  under  the  purchaser's  bid,  the  estate  was  not 
liable  to  reimburse  him  for  the  taxes  and  water  rents  so  paid,  and  that 
the  landlord  was  therefore  not  entitled  to  the  allowance  of  such  claim. 
[Bd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  tS  481,  482; 
Dec.  Dig.  t  318.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania.  >. 

Claim  of  Gilbert  T.  Rafferty  for  taxes  and  water  rents,  presented 
in  the  interest  of  M.  L.  Roth,  purchaser  of  the  bankrupt's  prop- 
erty, to  which  A.  C.  Ellis,  trustee  of  the  Boyd  Clothing  &  Suit 
Company,  filed  objections.  From  a  decree  overruling  the  referee's 
finding  disallowing  the  claim,  and  allowing  the  same,  the  trustee 
appeals.    Reversed  and  remanded,  with  instructions. 

Charles  H.  Sachs,  of  Pittsburgh,  Pa.,  for  appellant. 
Joseph  Stadtfeld,  of  Pittsburgh,  Pa.,  for  appellee. 

Before  GRAY,  Circuit  Judge,  and  McPHERSON  and  RELlr 
STAB,  District  Judges. 

RELLfSTAB,  District  Judge.  The  appellant  is  the  trustee  of  the 
estate  of  the  Boyd  Clothing  &  Suit  Company  (corporation),  and 
the  appellee  is  the  landlord  of  the  premises  which  were  occupied 
by  the  bankrupt.  ^  The  question  raised  by  the  record  is  whether 
the  appellee  is  entitled  to  recover  from  the  estate  the  sum  of  $2,- 
646.31,  a  part  of  the  taxes  assessed  against  said  premises  for  the 
year  1911,  and  the  sum  of  $158.32,  water  rent  affecting  the  same 
premises. 

It  is  conceded  that  such  claim  is  presented  solely  in  the  interest 
of  Mr.  M.  L.  Roth,  the  purchaser  of  the  bankrupt's  property,  who 
paid  such  taxes  and  water  rents  as  a  condition  to  obtaining  the 
lease  for  the  premises.     The  referee  disallowed  the  claim  on  the 

*For  other  caaes  lee  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexei 
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ground  that  it  had  been  paid  by  Roth  pursuant  to  the  agreement 
between  him  and  the  receiver  as  part  consideration  for  the  sale 
of  the  bankrupt's  property.  The  District  Court  reversed  the  ref- 
eree's findings,  and  allowed  the  claim  on  the  ground  that  by  the 
terms  of  the  lease  such  taxes  and  water  rents  became  due  and  ow- 
ing by  the  bankrupt,  and  that  the  advances  made  by  Roth  in  pro- 
curing the  new  lease  were  not  as  payment  of  such  claim.  It  is 
also  conceded  that  except  for  the  transactions  involving  the  sale 
of  the  bankrupt's  property,  and  the  making  of  a  new  lease  between 
the  purchaser  thereof  and  the  appellee,  the  latter's  claim  would 
have  been  a  charge  upon  the  estate. 

At  the  time  the  petition  in  bankruptcy  was  filed — May  29,  1911 
— the  bankrupt  was  in  possession  of  the  premises  by  virtue  of  a 
lease  dated  August  25,  1910,  having  an  unexpired  term  of  nearly 
10  years,  but  forfeitable  at  the  option  of  the  landlord  upon  inter 
alia  the  filing  of  such  a  petition.  In  addition  to  the  definite  yearly 
rent  reserved,  payable  monthly,  this  lease  required  the  bankrupt  to 
pay,  inter  alia,  the  water  rent  and  the  city  and  county  taxes  as- 
sessed against  the  leased  premises,  which  charges,  with  others  im- 
?:)sed  upon  the  tenant,  the  lease  referred  to  as  "additional  rent." 
he  city  taxes  were  to  be  paid  on  or  before  March  31st,  and  the 
county  taxes  on  or  before  August  1st,  in  each  year.  No  specific 
date  was  named  for  the  payment  of  the  water  rent;  the  require- 
ment in  that  behalf,  as  in  regard  to  g^sand  electricity,  being  in 
the  following  language: 

"This  additional  rent  to  be  due  and  payable  when  from  time  to  time  such 
respective  debts,  claims  and  assessments  shall  become  payable." 

At  the  time  of  the  filing  of  such  petition  the  bankrupt  had  not 
paid  the  water  rent  claimed;  but  whether  it  was  the  entire  rent 
for  the  current  year,  and  when  it  was  payable,  does  not  appear. 
The  taxes,  under  the  city's  regulations,  were  payable  in  two  in- 
stallments, one  in  March  and  the  other  in  September.  The  bank- 
rupt had  paid  the  March  installment,  and,  if  that  covered  all  the 
taxes  payable  in  March  according  to  the  terms  of  the  lease,  the 
bankrupt  had  not  defaulted  in  the  payment  of  taxes. 

The  appellant,  as  receiver  of  the  bankrupt's  estate,  was  in  pos- 
session of  the  leased  premises  and  the  bankrupt's  property  con- 
tained therein  from  May  31,  1911,  until  the  7th  day  of  July  fol- 
lowing, when  he  sold  the  bankrupt's  stock,  fixtures,  and  good  will 
to  M,  L.  Roth  for  $18,500.  No  bill  of  sale  or  other  writing  evi- 
dencing the  transfer  of  title  was  given  by  the  receiver,  the  title 
being  transferred  by  a  physical  delivery  made  on  the  leased  prem- 
ises to  which  the  receiver  and  purchaser  had  repaired  on  July  7, 
1911,  immediately  following  the  court's  confirmation  of  the  receiv- 
er's acceptance  of  a  private  written  bid,  of  which  the  following  is 
a  copy: 

"A.  C.  Ellis,  Esq.,  July  7th,  1911. 

"Receiver,  301  Renshaw  Bldg.,  Pittsburgh,  Pa. 
"Dear  Sir:  We  herewith  submit  an  offer  of  eighteen  thousand  five  hundred 
dollars  ($18,500)  for  the  entire  stock  of  merchandise,  fixtures  and  good  will 
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of  the  Boyd  Clothing  and  Snlt  Company,  at  No.  221  Fifth  Avenne,  Pittsburgh, 
Pa.,  Including  all  goods  In  storage,  conditioned  upoh  the  same  being  accepted 
on  or  before  July  7,  1911,  the  estate  to  be  released  from  the  payment  of  rent 
on  and  after  the  date  of  the  confirmation  of  the  sale  to  the  undersigned. 
"Respectfully  yours,  Horn  Bros.** 

The  receiver  did  not  know  that  Roth  was  to  be  the  purchaser  un- 
til after  his  acceptance  of  Horn  Bros.'  bid  was  confirmed.  Previ- 
ous to  any  negotiations  for  sale,  Roth  aided  the  members  of  the 
bankrupt  corporation  in  an  endeavor  to  effect  a  composition  with 
its  creditors.  This  failing,  he  and  Horn  Bros,  became  prospective 
purchasers.  However,  instead  of  acting  independently  and  com- 
peting with  each  other,  they  entered  into  an  agreement  whereby 
only  Horn  Bros,  were  to  bid,  and  who,  in  the  event  of  securing 
an  acceptance  of  their  bid,  were  to  turn  it  over  to  Roth  for  the  con- 
sideration of  $1,000.  In  pursuance  of  such  agreement,  the  attor- 
ney of  Horn  Bros,  began  negotiations  with  the  receiver,  and  sub- 
mitted several  bids  in  their  name.  W.  R.  Boyd,  the  secretary  of 
the  bankrupt,  was  a  party  to  this  arrangement  between  Roth  and 
Horn  Bros,  and  the  subsequent  negotiations  with  the  receiver  for 
the  purchase  of  such  property.  Boyd's  identification  with,  and 
interest  in,  such  combine,  is  well  shown  in  the  following  excerpt 
from  his  testimony: 

**Q.  You  were  familiar  with  the  purchase  of  the  stock  by  Bir.  Rotht  A. 
I  was. 

"Q.  How  did  you  get  your  knowledge  about  It?  A,  I  was  there  during  the 
negotiations  between  them. 

"Q.  Between  whom?  A.  Between  Alpem,  Hem  Bros.,  Roth,  my  brother, 
and  myselt 

"Q.  3tate  what  took  place?  A.  Well,  we  were  trying  to  buy  the  stock  of 
goods  belonging  to  the  Boyd  Clothing  &  Suit  Company,  and  Mr.  Roth  offered 
to  put  up  tiie  money  to  buy  It  We  employed  Al];>em  as  attorney  to  make 
the  negotiations  with  Mr.  Ellis.  We  also  agreed  to  pay  Horn  Bros,  a  certain 
fee,  provided  the  sale  was  made — (Interrupted).  (Objected  to  as  Incompetent' 
and  Irrelevant,  as  having  no  effect  on  the  landlord's  claim.)  We  made  three 
different  bids  with  Mr.  EUls  for  the  goods,  and  he  finally  accepted  $18,500, 
and  Mr..  Roth  gave  his  check  for  It" 

Boyd's  interest  did  not  end  with  the  sale,  but  continued  until  after 
Rtoth  had  obtained  a  new  lease  for  the  premises  from  the  landlord. 
Horn  Bros.,  it  will  be  noted,  made  no  offer  to  the  receiver  for  the 
unexpired  term  of  the  lease,  and  the  latter  made  no  attempt  to  sell 
it.  That  such  unexpired  term  was  a  valuable  asset  is  established  by 
the  new  lease  subsequently  entered  into  between  Roth  and  the  land- 
lord, as  it  provided  for  a  shorter  term  with  increased  rent,  and  that 
such  asset  might  have  inured  to  the  benefit  of  the  estate  is  properly 
inferable  from  the  testimony  of  J.  W.  S toner,  attorney  of  the  land- 
lord, who,  in  response  to  the  referee's  questioning  about  the  making 
of  a  new  lease,  testified  as  follows : 

"Q.  Did  Mr.  Roth  make  his  application  to  continue  the  Boyd  lease,  or  did 
you  head  that  off,  and  state  you  would  not  do  it?  A.  The  application  first 
made  by  Mr.  Rotii,  together,  however,  with  Boyd,  was  to  continue  the  old 
Boyd  lease. 
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"Q.  And  objection  waa  made  to  that  by  you  on  behalf  of  Bfr.  Rafferty? 
A.  Yes ;  but  I  may  say,  if  your  honor  please,  that  we  would  have  continued 
under  the  lease. 

*'Q.  There  were  lengthy  negotiations  between  Mr.  Rafferty  and  Mr.  Roth 
looking  to.  the  continuation  of  the  old  lease?    A.  Yes;   between  his  agents.** 

During  the  negotiations  for  the  sale  of  the  property,  the  attorney 
for  the  bidder  told  the  receiver  that  a  lease  had  been  signed  for  the 
premises;  and  the  latter's  failure  to  ascertain  from  the  landlord 
whether  he  would  forego  his  right  to  terminate  the  lease  and  permit 
a  sale  of  the  unexpired  term  would  be  inexplicable,  save  for  such 
statement.  This  statement,  it  was  subsequently  learned,  was  not  true 
so  far  as  the  landlord's  signing  was  concerned,  but  it  sufficiently  ac- 
counts for  the  absence  of  any  negotiations  by  the  receiver  to  turn 
such  unexpired  term  into  an  asset  of  the  estate.  That  Roth,  Boyd, 
and  Horn  Bros.,  as  well  as  their  attorney,  fully  expected  to  take  over 
the  premises  under  the  old  lease  or  under  a  new  one  upon  favorable 
terms,  is  probable,  else  why  their  bargaining  for  the  "good  will"  and 
the  offer  to  release  the  estate  from  the  payment  of  future  rents  ?  This 
"good  will"  would  be  seriously  impaired,  if  not  wholly  destroyed,  if 
the  prospective  purchaser  could  not  continue  the  business  on  the 
leased  premises,  and  the  clause  releasing  the  estate  from  the  rents 
accruing  after  the  sale  would  be  a  gratuitous  burden  upon  the  bidder 
if  the  latter  did  not  take  the  bankrupt's  place  as  tenant.  Roth's  ex- 
pectation in  this  behalf,  however,  did  not  materialize,  either  in  respect 
to  continuing  under  the  old  lease  or  under  a  new  one  on  as  favorable 
terms.  He  continued  in  possession  of  the  premises,  however,  for 
more  than  two  months,  making  efforts  to  secure  a  new  lease,  and  it 
was  not  until  October  3,  1911,  that  he  obtained  it.  This  lease,  as 
already  observed,  was  for  a  much  shorter  term  and  at  a  considerably 
higher  yearly  rental  than  the  one  with  the  bankrupt.  Whether  in 
other  respects  it  compared  as  favorably  for  the  landlord  as  the  old 
lease  does  not  appean 

In  the  negotiations  for  the  new  lease,  the  landlord  insisted  as  a  con- 
dition for  granting  it  at  all,  that  Roth  not  only  pay  for  the  use  of  the 
premises  from  the  time  he  took  possession,  at  the  rate  of  rent  re- 
served, but  also  the  amount  of  such  September  installment  of  city 
taxes  and  county  taxes  then  past  due,  and  the  water  rents  as  provided 
in  the  old  lease.  This,  though  strenuously  opposed  by  Roth,  was 
eventually  acceded  to,  the  landlord  agreeing  in  consideration  thereof 
to'  present  4  claim  to  the  trustee  for  such  taxes  and  water  rents, 
and  to  turn  over  to  Roth  whatever  he  received  from  the  estate  on 
account  thereof.  Upon  the  payment  of  such  moneys,  the  landlord 
gave  Roth  a  writing  which  embodied  a  receipt  of  such  payment  and 
his  said  agreement  in  respect  thereof,  of  which  the  following  is  a 
copy : 
"(6560.03.  Pgh.,  October  3,  1911. 

"Tn  full  for  rent  of  premises  No.  221  Fifth  avenue,  Pittsburgh,  from  July 
13th,  1911,  to  November  1st,  1911,  and  inelucUng  the  sum  of  $2804.63  covering 
Sept.  inst  city  taxes  1911,  county  taxes  1911,  and  water  rent  1911  for  said 
premises.  For  the  said  latter  sum  of  $2804.63  I  agree  to  file  a  claim  in  bank- 
ruptcy against  the  Boyd  Clothing  &  Suit  Company,  former  tenants  of  said 
building,  and  if  collected,  or  to  any  extent  collected,  wiU  repay  the  same  to 
said  M.  L.  Roth.  [Signedl    G.  T.  Rafferty." 
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The  claim  now  under  consideration  was  presented  pursuant  to 
said  agreement. 

In  our  opinion  the  liability  of  the  estate  to  pay  this  claim  is  not  to 
be  determined  solely  by  the  terms  of  the  lease  between  the  landlord 
and  the  bankrupt,  but  primarily  by  the  terms  of  sale  of  the  bank- 
rupt's property,  and,  secondarily,  by  the  attitude  of  the  landlord  in 
accepting  the  purchaser  of  such  property  as  tenant  in  place  of  the 
bankrupt.  As  will  presently  be  shown,  neither  the  taxes  nor  water 
rents  claimed  can  be  said  to  have  been  due  at  the  time  the  sale  was 
made.  The  receiver  did  not  have  possession  of  the  premises  after  the 
sale,  and  made  no  claim  to  the  lease  at  or  after  such  sale.  That  the 
paiyiment  of  taxes  and  water  rents  came  due  before  the  landlord  an- 
nulled the  old  lease  by  granting  a  new  one,  and  that  he  could  have 
successfully  presented  his  claim  for  such  taxes  and  water  rent  against 
the  estate  if  he  had  not  received  the  amount  thereof  from  the  new 
tenant,  is  not  decisive,  for  he  was  paid  such  taxes  and  water  rent  by 
the  new  tenant,  and  as  he  is  admittedly  pressing  this  claim  against 
the  estate  not  for  himself,  but  to  reimburse  Roth  under  the  arrange- 
ment made  with  him  when  he,  in  the  exercise  of  his  option  to  ter- 
minate the  old  lease,  granted  a  new  one,  the  estate's  liability  to  re* 
spond  to  such  claim  is  to  be  measured  by  Rotli's  right  thereto  founded 
on  the  terms  of  his  purchase,  and  not  the  agreement  of  the  landlord. 
If  Roth  could  not  have  directly  maintained  a  claim  for  such  moneys 
against  the  estate,  he  cannot  receive  the  same  indirectly.  The  receiver 
was  not  a  party  to  such  new  lease  nor  to  the  arrangement  concerning 
the  payment  of  such  taxes,  and  the  estate  cannot  be  bound  thereby. 
However,  it  is  bound  to  carry  out  the  terms  of  the  sale,  and  Roth's 
right  to  protection  from  the  payment  of  such  taxes  and  water  rents 
under  such  terms  will  be  considered,  though  he  has  seen  fit  to  seek 
reimbursement,  not  on  the  groimd  that  to  protect,  his  purchase  from 
the  estate  he  was  compelled  to  pay  what  the  estate  should  have  paid 
under  such  terms,  but  on  the  ground  that  the  landlord  was  entitled 
to  it  under  his  lease  with  the  bankrupt 

The  determining  question,  therefore,  is,  Was  Roth  under  obligation 
to  pay  such  taxes  and  water  rents?  If  not,  he  should  be  reimbursed 
for  the  moneys  paid  on  account  thereof,  for  such  payment  was  not 
voluntary,  but  forced,  in  order  to  protect  his  purchase  of  the  good 
will  of  the  bankrupt's  business.  We  concur  in  the  findings  of  both 
the  referee  and  the  District  Court  that  Alpem  in  his  negotiations  with 
the  receiver  acted  as  the  attorney  for  Roth  as  well  as  Horn  Bros. 
Roth  is  therefore  to  be  treated,  not  as  an  innocent  purchaser  taking 
over  the  property  from  Horn  Bros,  without  knowledge  of  the  terms 
of  sale,  but  as  one  for  whose  benefit  the  bargaining  took  place,  and 
he  is  bound  by  all  its  term3.  The  trustee  says  that  he  had  not  seen 
the  lease,  and  knew  nothing  of  its  terms,  and  that  at  the  time  of  sale 
he  believed  the  estate  owed  the  landlord  only  the  rent  for  June  and 
the  first  six  days  in  July.  In  response  to  the  question,  "What  were 
the  terms  of  sale?"  he  replied:  "Possession  was  to  be  given  on  the 
morning  of  the  7th  of  July,  and  the  purchaser  was  to  keep  the  estate 
free  and  harmless  from  any  obligation  of  the  leasehold  from  that  time 
on."  This  statement  is  not  contradicted  by  Alpern.    On  the  contrary. 
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it  is,  in  effect,  cJorroborated  by  the  latter's  testimony,  the  written  offer 
and  the  conduct  of  the  purchaser  before  and  after  the  sale.  The  pur- 
chase of  the  lease  from  the  receiver  was  not  considered.  Alpem 
gives  the  reason  for  this  in  the  following  excerpt  from  his  testimony : 

"Q.  Was  the  lease  sold  at  that  time?    A.  The  lease  was  not  sold. 

"Q.  Was  there  any  agreement  at  all  to  give  possession  under  that  lease? 
A.  The  reason  that  the  lease  was  not  sold  was  this:  At  the  time  negotiations 
were  had  with  the  receiver  a  lease  had  been  signed  by  Messrs.  Roth  and 
Boyd  for  the  same  premises,  and  I  so  informed  the  receiver  at  the  time  we 
closed  up,  that  a  lease  had  been  signed  up.  I  don't  know  whether  I  told  him 
Both  and  Boyd  had  signed  it,  but  I  told  him  a  lease  had  been  signed. 

"Q.  But  no  lease  had  been  signed  by  Mr.  Rafferty?    A.  I  understood  not" 

The  bid,  as  already  noted,  is  based  on  the  idea  that  the  purchaser 
is  to  take  over  the  premises  by  an  arrangement  with  the  landlord. 
Boyd,  who  was  acting  in  concert  with  Roth  preliminary  to  and  pend- 
ing the  negotiations  with  the  receiver,  and  who,  after  the  6ale,  was 
treated  by  the  landlord  in  his  dispossession  notice,'as  a  joint  occupant 
with  Roth  of  the  premises,  knew  that  the  taxes  and  water  charges  in 
question  were  considered  by  the  lease  as  rent,  and  that  only  the  March 
installment  of  such  taxes  had  been  paid.  Alpern,  who  had  heard 
Boyd  say  that  he  had  not  paid  all  the  taxes,  testified  that  he  did  not 
know  whether  he  told  Horn  that  he  (Alpern)  understood  the  taxes 
were  paid,  but  he  thinks  he  "told  Mr.  EUis  (receiver)  that  the  record 
showed  that  the  taxes  (September  installment)  were  paid."  He  makes 
no  answer  to  the  inquiry  made  by  the  attorney  for  the  landlord  wheth- 
er he  or  Horn  made  any  agreement  to  pay  the  taxes,  but  under  cross- 
examination  recalls  "that  one  of  the  inducements"  held  out  to  the  re- 
ceiver for  his  accepting  the  bid  was  "that  the  estate  would  be  relieved 
of  all  liability  under  the  lease  with  the  exception  of  the  rent  up  until 
the  date  that  they  were  to  take  possession." 

While  rents  do  not  ordinarily  embrace  taxes,  there  is  no  legal  rea- 
son why  the  parties  may  not  consider  and  include  the  pajrment  of 
taxes,  water  charges,  and  municipal  assessments  generally  in  fixing 
the  return  to  be  made  the  landlord  for  the  use  of  the  premises.  That 
the  taxes  and  water  rents  were  so  treated  in  the  lease  to  the  bankrupt, 
and  therein  specifically  referred  to  as  "additional  rents"  has  been 
shown,  and  that  Roth  and  his  attorney,  as  well  as  Boyd,  knew  that 
the  payment  of  taxes  and  water  r^nts  were  made  rents  in  such  lease, 
is  not  open  to  serious  doubt.  The  prospective  bidders,  with  Boyd, 
the  bankrupt's  secretary,  as  their  adviser,  were  very  desirous  to  get 
possession  of  the  premises  under  the  old  lease.  Its  terms  and  condi- 
tions were,  of  course,  well  known  to  Boyd,  and  it  is  inconceivable 
that,  in  fi^dng  the  several  bids  submitted  to  the  receiver,  which  were 
conditioned  on  releasing  the  estate  from  future  rents,  the  exact  rentals 
were  not  known  and  considered  by  the  bidder.  With  this  knowledge, 
the  word  "rents"  in  the  bid  included  taxes  and  water  rents,  and  the 
acceptance  of  the  bid  was  conditioned  on  the  purchaser  paying  all  such 
taxes  and  water  rents  as  well  as  the  monthly  installment  of  the  spe- 
cific yearly  reservation  that  was  to  accrue  from  that  date. 

If  the  March  installment  of  taxes  paid  by  the  bankrupt  before  the 
filing  bi  the  petition  in  bankruptcy  is  the  March  payment  specified 
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in  the  lease,  and  which,  in  the  absence  of  evidence  to  tfie  contrary  wiB 
be  presumed,  no  taxes  were  payable  by  the  receiver,  as,  both  by  the 
terms  of  the  lease  and  the  city  regulations,  the  next  installment  would 
fall  due  after  the  sale,  and  by  the  undertaking  of  the  purchaser,  they 
were  to  be  paid  by  him. 

Concerning  the  water  rents.  The  lease  fixes  no  specific  date  when 
they  were  to  be  paid,  and,  as  tiie  testimony  does  not  disclose  whether 
the  amount  claimed  covers  the  entire  year  or  when  due  and  payable, 
the  claim  in  respect  thereto  must  fail  for  want  of  proof.  The  combi- 
nation entered  into  between  Roth,  Boyd,  and  Horn  Bros,  preliminary 
to  purchasing  the  bankrupt's  property  had  for  its  object  the  purchase 
of  the  bankrupt's  property  at  less  than  its  market  value.  It  was 
engineered  by  concealing  from  the  receiver  the  real  purchaser,  and 
accomplished  by  stifling  competition,  necessarily  resulting  to  the  dis- 
advantage of  the  estate.  The  $1,000  paid  to  Horn  Bros,  was  not,  as 
alleged,  a  profit  derived  from  an  advantageous  bargain  made  with  the 
receiver,  but  the  price  which  the  purchaser  was  willing  to  give  for 
the  greater  benefit  to  be  realized  by  him  in  getting  rid  of  them  as 
competitors  for  the  property,  and  the  inference  is  justified  that  such 
$1,000  was  but  the  minimum  loss  sustained  by  the  estate  in  the  sale. 
Furthermore,  in  carrying  such  scheme  into  effect,  the  estate  probably 
lost  an  additional  sum  through  the  representation  of  the  attorney  that 
a  lease  had  been  signed  for  the  premises.  If  the  landlord  had  ac- 
cepted Roth  as  his  tenant  under  the  terms  of  the  old  lease,  as  con- 
templated by  the  combine,  the  present  claim  would  in  all  probability 
never  have  been  heard  from.  That  the  landlord's  refusal  to  co-op- 
erate with  the  bidder's  expectation  prevented  the  purchaser  from  get- 
ting all  the  anticipated  benefits  of  the  combination  is  no  reason  why 
the  bidder  should  be  relieved  of  the  obligation  of  his  bid.  To  allow 
this  claim  would  not  only  be  contrary  to  the  intention  of  the  parties, 
but,  in  the  circumstances,  an  encouragement  to  similar  stifling  of 
competition  in  the  sale  of  bankrupts'  estates. 

The  decree  of  the  District  Court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  claim* 


OTIS  et  al.  t.  PITTSBURGH-WESTMORBIJIND  COAL  CO.f 
(Circuit  Court  of  Appeals,  Third  Circuit    September  21,  1912.) 
No.  1,608. 

1.  CoNTBACis  (f  no*) — Construction — Pbactical  Constbvction. 

When,  in  the  performance  of  a  written  contract,  both  parties  give  it  a 
practical  construction  before  any  controversy  arises,  such  construction, 
rather  than  its  literal  meaning,  will  prevail. 

[Kd.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  f  753 ;  Dec.  Dig. 
I  170.*] 

2.  CONTBACTS   (f  175*) — CONBTBUCTION — PBACTIOAL   CONaTBUCTTON — EVIDENCB. 

Plaintiffs  contracted  to  take  and  pay  for  $25,000  of  defendant's  bonds 
on  August  1,  1908,  and  a  like  amount  on  the  1st  of  each  month  there- 
after at  $760  per  bond  and  interest  until  the  entire  amount  had  been 

•For  other  casM  see  lame  topic  A  S  numbbb  in  Deo.  ft  Am.  Diga.  1907  to  date,  Jb  Rep'r  Indezee 

t  Rehearing  denied. 
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taken,  and  were  given  the  prlyilese  of  anticipating  such  monthly  deliv- 
eries and  payments  for  any  and  all  of  the  $250,000  of  the  issue,  receiv- 
ing time  credit  for  as  many  monthly  payments  as  were  anticipated. 
Plaintiffs  were  then  given  the  exclusive  option  to  purchase  additional 
bonds  aggregating  about  $1,250,000  on  specified  conditions  as  to  price  and 
commissions,  the  option  to  be  forfeited  if  plaintiffs  failed  to  take  up  or 
failed  to  pay  for  not  less  than  $25,000  in  any  one  month.  The  contract 
further  provided  that  the  option  deliveries  of  bonds  thereunder  were 
to  succeed  immediately  the  deliveries  of  the  bonds  purchased  under 
the  first  paragraph,  and  that  the  conditions  of  anticipating  deliveries 
under  the  option  were  to  be  the  same  as  provided  concerning  the  bonds 
purchased.  Plaintiffs,  without  anticipating  deliveries  of  the  bonds  sold 
outright,  took  and  paid  for  them  as  provided,  and  on  April  8,  1909,  prior 
to  the  expiration  of  the  time  limited  for  the  purchase  of  the  bonds 
outright,  bought  an  additional  $100,000  of  bonds  which  they  claimed 
anticipated  monthly  deliveries  from  June  1,  1909,  to  October  1,  1909, 
following.  On  August  24,  1909,  plaintiffs  requested  further  deliveries 
and  were  refused.  Held,  that  the  stipulation  that  deliveries  of  the 
option  bonds  should  succeed  immediately  the  deliveries  of  the  bonds  pur- 
chased under  paragraph  1  was  not  to  be  given  such  literal  interpreta* 
tion  as  to  prevent  proof  of  practical  construction  of  the  contract  before 
controversy  arose;  and  hence  evidence  relating  to  the  conduct  of  the 
parties  which  tended  to  show  that  it  was  intended  that  the  right  to  an- 
ticipate deUveries  attached  to  both  classes  of  bonds,  and  that,  if  anticipa- 
tions were  made,  whether  of  one  class  or  the  other,  the  requirement  to 
take  $25,000  per  month  was  suspended  until  such  time  as  would  have 
elapsed  after  the  bonds  had  been  taken  in  regular  monthly  installments* 
histead  of  in  advance  thereof,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §  766;    Dec. 
Dig.  §175.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the' West- 
em  District  of  Pennsylvania. 

Action  by  Charles  A.  Otis  and  others  against  the  Pittsburgh- 
Westmoreland  Coal  Company  to  recover  damages  for  alleged 
breach  of  a  contract  for  the  sale  of  bonds.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed  and  remanded. 

Arthur  O.  Fording,  of  Pittsburgh,  Pa.   (Horace  F.  Baker,  of 
Pittsburgh,  Pa.,  and  Squire,  Sanders  &  Dempsey,  of  Cleveland,  Ohio,      • 
on  the  brief),  for  plaintiffs  in  error. 

George  C.  Bradshaw,  of  Pittsburgh,  Pa.  (Edward  E.  Robbins,  of 
Grcensburg,  Pa.,  on  the  brief),  for  defendant  in  error. 

Before  GRAY,  Circuit  Judge,  and  RELLSTAB,  District  Judge. 

RELLSTAB,  District  Judge.  The  plaintiffs  in  error  brought 
suit  to  recover  damages  for  the  alleged  breach  of  a  written  execu- 
tory contract  relating  to  the  sale  of  defendant's  bonds.  The  ques- 
tion presented  by  the  writ  of  error  is  whether  certain  testimony 
offered  by  the  plaintiffs  was  relevant  and  material  to  the  issue 
made  by  the  pleadings,  and  the  answer  primarily  involves  the  in- 
terpretation of  such  contract.  The  contract  bears  date  July  7,  1908, 
and,  after  providing  for  the  sale  of  $25,000  par  value  of  bonds  out- 
right at  a  certain  price,  gives  plaintiffs  an  option  to  purchase  an 
additional  number  of  like  bonds  at  an  increased  price  upon  certain 
conditions.    The  alleged  breach  relates  only  to  the  sale  of  the  op- 

*For  other  cases  see  same  topic  A  8  »xnsss&  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tioned  bonds,  but  a  reference  to  somt  of  the  terms  of  the  contract 
dealing  with  both  classes  of  sales  is  necessary  for  a  correct  under- 
standing of  the  controversy. 

By  paragraph  1  plaintiffs  agreed  to  take  and  pay  for  $25,000  of 
bonds  on  the  1st  day  of  August,  1908,  and  a  like  amount  on  the 
1st  day  of  each  month  thereafter  at  $760  per  bond  plus  interest  to 
dat^  of  delivery,  until  the  entire  amount  had  been  taken,  and  were 
given  the  privilege  of  anticipating  such  deliveries  in  the  following 
terms: 

"Provided,  however,  that  firm  (plaintiffs)  has  the  privilege  of  anticipating 
said  monthly  payments  for  any  or  all  of  said  $250,000.00,  and  in  case  firm 
anticipates  payments,  It  is  to  receive  credit  for  the  length  of  time  for  as 
many  monthly  payments  as  it  has  anticipated." 

By  paragraph  2  plaintiffs  were  given  the  exclusive  option  to  pur- 
chase additional  bonds  aggregating  about  $1,250,000  upon  the  fol- 
lowing conditions : 

"Firm  to  secure  the  highest  obtainable  price  for  said  bonds  and  to  that 
end  give  their  best  skill  and  ability  in  making  sale  thereof;  and  for  all  of 
said  bonds  sold  under  this  option  by  firm,  coal  company  is  to  be  credited  with 
$850.00  per  bond,  plus  accrued  interest  to  date  of  delivery;  and  after  de- 
ducting $30.00  commission  per  bond  for  firm,  for  selling  the  difference  be- 
tween the  price  for  which  the  bonds  are  sold  and  said  $850.00  per  bond  is 
to  be  divided  equally  between  coal  company  and  firm,  but  provided,  however, 
that  all  of  bonds  sold  by  firm,  over  and  above  $900.00  per  bond  and  interest, 
the  commission  therefor  to  be  paid  to  the  firm  shall  be  $20.00  per  bond.  Said 
option  to  firm,  however,  is  to  be  forfeited  and  terminated  when  firm  fails  to 
take  up  and  pay  for  not  less  than  $25,000  bonds  in  any  one  month,  and  upon 
the  failure  of  firm  to  exercise  its  privilege  and  to  take  up  and  pay  for  $25,- 
000.00  bonds  for  any  one  month,  the  option  hereby  given  to  firm  is  to  be  ter- 
minated and  become  null  and  void,  and  each  party  is  to  be  relieved  from  any 
claim  or  damage  against  the  other.  The  option  herein  granted  and  the  deliv- 
eries of  bonds  in  this  paragraph  recited  are  to  succeed  immediately  the  de- 
liveries of  the  bonds  purchased,  mentioned  in  paragraph  1  hereof.  The  con- 
ditions of  anticipating  deliveries  under  the  option  are  to  be  the  same  as  those 
recited  In  paragraph  1  before  mentioned." 

The  recital  here  referred  to  is  the  anticipation  clause  hereinbe- 
fore quoted. 

And  by  paragraph  6  "firm  agrees  that  in  the  sale  of  said  $250,000 
bonds,  which  it  purchases  outright  as  herein  provided,  it  will  en- 
deavor to  secure  the  highest  obtainable  price  therefor,  in  the  same 
manner  as  for  bonds  which  firm  undertakes  to  sell  under  the  op- 
tion herein  included,  and  that  in  fixing  the  price  at  which  the  same 
are  to  be  offered  it  will  consult  with  said  coal  company." 

The  plaintiffs,  without  anticipating  deliveries  of  the  bonds  sold 
outright,  took  and  paid  for  such  bonds  in  the  installments  provided 
for  by  the  contract.  On  April  8,  1909,  prior  to  the  expiration  of  the 
time  limited  for  the  purchase  of  the  bonds  sold  outright,  and  be- 
fore the  last  block  of  such  bonds  was  taken,  plaintiffs  bought  an 
additional  $100,000  of  bonds  from  defendant,  and  which  in  their 
statement  of  claim  they  declare  were  purchased  in  the  exercise  of 
such  option,  and  that  thereby  they  anticipated  the  monthly  deliv- 
eries and  payments  due  under  the  terms  of  such  option  "from  June 
1,  1909,  to  October  1,  1909,  inclusive,  until  which  latter  date  the 
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plaintiffs  were  not  called  upon  to  take  up  and  pay  for  any  further 
bonds  under  the  said  option,  because  of  the  said  anticipation."  In 
such  statement  of  claim,  they  further  declare  that  before  said  last- 
mentioned  date,  to  wit,  on  or  about  August  24,  1909,  plaintiffs  "re- 
quested of  the  defendant  that  it  deliver  to  them  $25,000  par  value 
of  the  said  remaining  bonds'  covered  by  the  said  option,  and  they 
offered  to  take  up  and  pay  for  the  same  in  the  manner  and  at  the 
price  provided  for  in  the  said  option,  but  the  defendant  refused 
to  deliver  the  said  $25,000,  par  value  of  bonds,  and  notified  plain- 
tiffs that  it  would  not  carry  out  the  terms  of  the  said  contract. 
The  plaintiffs  made  repeated  subsequent  demands  for  bonds  cov- 
ered by  the  said  option,  to  wit,  on  or  about  September  28,  1909, 
October  28,  1909,  November  26,  1909,  January  31,  1910,  February 
28,  1910,  March  29,  1910,  and  other  dates,  with  a  view  of  taking 
them  up  and  paying  for  them  as  provided  therein,  but  the  defencU 
ant  neglected  and  refused,  and  still  neglects  and  refuses,  to  furnish 
the  said  bonds  or  any  of  them  as  it  was  obligated  to  do." 

^he  defendant  in  its  affidavit  of  defense,  in  substance,  inter  alia, 
admits  the  performance  by  plaintiffs  of  their  undertaking  concern- 
ing the  $250,000  of  bonds  purchased  outright,  the  giving  of  such 
option  for  additional  bonds,  and  that  it  sold  to  plaintiffs  $100,000 
of  additional  bonds.  It  denies,  however,  that  such  additional  bonds 
were  sold  under  such  written  contract,  and  "tjiat  the  plaintiffs 
thereby  anticipated  the  monthly  sale,  delivery,  and  pa3rment  due 
under  their  said  written  contract."  It  avers  that  plaintiffs  did  not 
avail  themselves  of  the  terms  of  such  option,  and,  "having  failed 
to  take  $25,000  in  par  value  of  said  bonds  on  the  first  days  of 
June,  July  and  August,  1909,  respectively,  that  said  contract  was 
thereby  broken  by  the  plaintiffs  and  rendered  null  and  void  under  > 
its  provisions";  that  it,  "the  defendant,  did  on  July  15,  1909,  by 
written  notice  to  the  plaintiffs,  cancel  said  contract  and  declared 
the  same  to  be  null  and  void,  according  to  its  terms  and  provi- 
sions"; and  that  such  additional  bonds  were  sold  under  an  oral 
contract  distinct  from  such  written  contract  and  founded  upon  a 
different  consideration,  whereby  it  was  orally  agreed  "that  such 
transactions  should  not  be  counted  as  bonds  taken  under  the  terms 
of  said  contract."  It  further  avers  that  such  demands  for  bonds 
made  on  August  24,  1909,  and  the  other  dates  mentioned  by  plain- 
tiffs "were  not  made  in  good  faith,  but  only  for  the  purpose  of 
attempting  to  revive  the  option  contained  in  said  contract,  which 
had  been  forfeited  by  the  plaintiffs." 

On  the  issues  thus  presented  by  the  pleadings,  the  question  whether 
such  $100,000  of  bonds  were  anticipations  under  the  written  option 
or  purchases  under  a  different  oral  agreement  was  relevant  and  ma- 
terial, unless  such  written  agreement  did  not  permit  the  exercise  of 
such  option  before  June  1,  1909.  The  excluded  testimony  was  offered 
by  plaintiffs  to  support  their  claim  that  such  purchase  was  an  anticipa- 
tion of  such  option  and  within  the  terms  thereof.  The  learned  judge 
who  tried  the  case  overruled  said  offer  upon  the  ground  that,  under 
such  written  contract,  the  anticipated  monthly  deliveries  of  the  op- 
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tioned  bonds  could  not  be  made  until  after  the  expiration  of  the  time 
for  the  delivery  of  such  sold  bonds,  which  he  fixed  as  May  1,  1909. 
He  offered  the  plaintiffs  the  privilege  of  amending  their  statement  of 
claim  by  averring  that  the  contract  had  been  iQO^fied  by  the  parties 
thereto  in  order  to  allow  such  anticipation.  This,  however,  the  plain- 
tiffs declined  to  do,  and  stood  upon  their  statement  of  claim  as  herein 
set  forth.  The  learned  judge  thereupon  directed  a  verdict  for  the 
defendant.  In  this  rejection  of  the  evidence  offered  and  subsequent 
direction  of  a  verdict  the  learned  judge  erred. 

While  the  terms  of  the  contract  in  several  particulars,  including 
these  relating  to  the  exact  time  when  the  deliveries  of  the  optioned 
bonds  were  to  be  made  and  when  the  right  to  anticipate  such  deliv- 
eries could  be  invoked,  are  not  as  clear  and  definite  as  they  could  have 
been  made,  and  some  obscurity  as  to  the  meaning  of  the  parties  in 
Jjiese  particulars  exists,  yet,  when  they  are  read  in  the  light  of  the 
whole  context,  the  following  propositions  are  sufficiently  established: 

First.  That  the  plaintiffs  obtained  an  exclusive  option  which  went 
into  effect  on  the  execution  of  the  contract  and  which  could  not  l)e 
abrogated  by  the  defendant,  unless  and  until  the  plaintiffs  failed  to 
make  the  required  monthly  purchases  (a)  of  the  bonds  sold  outright, 
and  (b)  of  the  optioned  bonds  after  such  option  was  exercised. 

Second.  That  the  right  to  anticipate  deliveries  attached  to  both 
classes  of  sales  and  was  to  enable  a  sale  of  a  larger  amount  of  bonds 
at  one  time  than  tKe  plaintiffs  were  compellable  to  take. 

Third.  That  if  anticipations  were  made,  whether  of  the  one  or  the 
other  class  of  sales,  the  requirements  to  take  $25,000  of  bonds  month- 
ly were  suspended  until  such. time  as  would  have  elapsed  had  the 
bonds  been  taken  in  regular  monthly  installments,  instead  of  in  ad- 
,  vance  thereof. 

Fourth.  That  the  duty  of  consulting  defendant  before  plaintiffs 
fixed  the  price  at  which  defendant's  bonds  were  to  be  offered  applied 
to  the  optioned  bonds  as  well  as  to  those  sold  outright,  though  a  strict 
grammatical  construction  would  limit  the  phrase  "the  same"  occurring 
in  such  requirement  of  paragraph  6,  to  such  sold  bonds,  and  that,  as 
the  optioned  bonds  were  to  he,  sold  to  plaintiffs  at  a  price  higher  than 
that  fixed  for  the  other  bonds,  the  maximum  not  being  specified,  but 
varying  with,  and  depending  upon,  conditions  yet  to  materialize,  the 
time  for  exercising  the  right  of  anticipating  deliveries  of  such  op- 
tioned bonds,  as  well  as  the  determining  of  the  price  to  be  paid  there- 
for, depended  largely  upon  the  discretion  of  the  defendant  reasonably 
exercised,  as  such  duty  of  consultation  was  primarily  for  the  protec- 
tion of  defendant. 

By  the  light  thus  shed  upon  the  general  intention  and  purpose  of 
the  contract,  the  concluding  clause  of  paragraph  2,  stipulating  that 
the  deliveries  of  the  optioned  bonds,  "are  to  succeed  immediately  the 
deliveries  of  the  bonds  purchased  mentioned  in  paragraph  1,"  is  not 
to  be  given  such  an  inexorably  literal  interpretation  as  to  previent  ei- 
ther party  from  showing  that,  before  any  controversy  arose  concern- 
ing the  time  of  exercising  such  option  and  the  right  of  anticipation 
thereunder,  they  had  in  selling  optioned  bonds  given  it  a  practical  con- 
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struction  at  variance  with  such  literal  meaning.  To  ascertain  the 
actual  intent  of  the  parties  in  making  a  contract  is  the  desideration 
of  all  rules  of  interpretation. 

[1]  When  in  the  performance  of  a  written  contract  both  parties 
give  it  a  practical  construction,  before  any  controversy  has  arisen  in 
regard  thereto,  such  construction,  rather  than  its  literal  meaning,  will 
prevail;  for,  as  Lord  Chancellor  Sudgen,  in  Attorney  General  v. 
Drummond,  1  Dru.  &  Wal.  353,  366,  affirmed  2  H.  L.  Cas.  837,  said : 
"Tell  me  what  you  have  done  under  a  deed,  and  I  will  tell  you  what 
that  deed  means/'  Unless  the  language  is  so  clear  as  to  admit  of  no 
reasonable  controversy  as  to  its  meaning,  the  court  is  not  likely  to  go 
astray  if  it  enforces  that  construction  which  the  parties,  without  co- 
ercion, have  themselves  acted  upon.  District  of  Columbia  v.  Gallaher, 
124  U.  S.  505,  8  Sup.  Ct.  585,  31  L.  Ed.  526;  Lowrey  v.  Hawaii,  206 
U.  S.  206,  222,  27  Sup.  Ct.  622,  51  L.  Ed.  1026;  Davis  v.  Alpha 
Portland  Cement  Co.,  142  Fed.  74,  76,  73  C.  C.  A.  388;  Chicago  G. 
W.  Ry.  Co.  V.  Northern  Pac.  Ry.  Co.,  101  Fed.  792,  795,  42  C.  C.  A. 
25;  Manhattan  Life  Ins.  Co.,  v.  Wright,  126  Fed.  82,  87,  61  C.  C.  A. 
138;  Central  Trust  Co.  of  N.  Y.  v.  Wabash  St.  L.  &  P.  Ry.  Co.  (C. 
C.)  34  Fed.  254. 

[2]  The  evidence  excluded  relating  to  the  conduct  of  the  parties 
concerning  such  option  and  anticipation,  ere  any  controversy  arose 
between  them  in  regard  thereto,  tending  to  prove  such  a  contract  as 
•plaintiffs  alleged  in  their  statement  of  claim,  and  upon  which  they 
assigned  their  breach,  was  material  and  relevant,  and  should  have  been 
received  and  the  parties  permitted  to  try  out  the  issue,  viz.,  under 
which  of  the  alleged  agreements  such  $100,000  of  bonds  were  pur- 
chased. 

The  judgment  is  therefore  reversed,  with  costs,  and  the  record  re- 
manded, with  instructions  to  grant  a  new  trial. 


STANDARD  SCALE  &  SUPPLY  CO.  ▼.  REITBB. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1912. 
Rehearing  Denied  May  7,  1912.) 

No.  1.812. 

t  EviDEWCE   (J   448*) — Pabol  Evidbngk  ATFEcnvfa  Wbitiko — Explahtinq 

OBSCT7BITIE8   IN    WRITINO. 

While  parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written 
contract,  it  is  admissible  to  explain  what  is  obscure  or  ambiguous  in  the 
writing. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {f  2066-2082, 
2084;   Dec.  Dig.  S  448.*] 

2.  Evidence  (f  463*) — Parol  Evidenob  Affecting  WBmNO — Showing  Mode 
OF  Performance  of  Contract  of  Emflotment. 

In  an  action  for  breach  of  a  written  contract  by  which  plaintiff  was 
employed  as  manager  of  a  branch  business  to  be  established  in  Chicago 
by  defendant,  by  his  alleged  wrongful  discharge,  defendant  was  entitled 
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to  show  a  contemporaneous  parol  agreement  between  the  parties  In  re- 
spect to  the  duties  to  be  performed  by  plaintiff  as  such  manager. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  2140-2143; 
Dec.  Dig.  S  463.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois,  Eastern  Division. 

Action  at  law  by  Edward  Reiter  against  the  Standard  Scale  & 
Supply  Company.  Judgment  for  plaintiflE,  and  defendant  brings  er- 
ror.   Reversed. 

Defendant  in  error,  a  New  York  corporation,  hereinafter  designated  as 
plaintiff,  brought  suit  at  law  against  plaintiff  in  error,  hereinafter  designat- 
ed as  defendant,  to  recover  damages  for  alleged  breach  of  contract  made 
and  entered  into  on  February  23,  1904,  between  defendant's  assignor  and 
plaintiff,  and  being  in  the  words  and  figures  following,  viz.: 

"Memorandum  of  Agreement. 

"Between  the  Standard  Scale  &  Supply  Co..  Limited,  of  Pittsburgh,  Pa., 
party  of  the  first  part,  and  Edward  Reiter,  party  of  the  second  part. 

'*The  party  of  the  first  part  is  to  open  a  branch  house  In  the  city  of 
Chicago,  Ills.,  for  the  sale  of  its  scales  and  other  goods,  such  as  gasoline 
engines,  steam  engines,  boilers,  steam  pimaps,  dynamos,  motors,  railway  sup- 
plies, etc.,  and  have  engaged  the  party  of  the  second  part  as  manager  for 
the  period  beginning  March  1st,  1904,  and  ending  December  31st,  1911;  his 
compensation  to  be  as  follows:  Thirty-six  hundred  ($3,600)  dollars  per  an- 
num, payable  in  monthly  Installments  of  three  hundred  ($300)  dollars,  and 
20  per  cent,  of  the  net  profits,  the  latter  to  be  paid  at  the  end  of  each  year, 
as  soon  as  the  net  profits  can  be  ascertained. 

**The  cost  of  scales  to  be  based  on  schedules  to  be  made  up  by  party 
of  the  first  part,  and  all  other  goods  to  be  charged  to  the  (Chicago  house  at 
actual  cost 

"The  territory  under  the  Jurisdiction  of  the  Chicago  house  shall  be  as 
follows:  Indiana — That  portion  of  the  state  west  of  86  deg.,  30  Min.  longi- 
tude, also  that  portion  of  the  state  on  line  and  North  of  Wabash  Railway 
running  through  Butler  and  Logansport 

"Michigan— That  portion  of  the  state  located  west  of  85  d^.  longitude^ 

"Also  all  of  the  following  states:  Illinois,  Wisconsin,  Minnesota,  North 
Dakota,  South  Dakota,  Iowa,  Kansas,  Nebraska,  Arkansas,  Missouri,  Okla- 
homa and  Indian  Territory. 

"All  mail  orders,  inquiries  and  prospects  received  from  the  territory  men- 
tioned are  to  be  referred  to  the  (jhicago  house. 

"The  said  party  of  the  second  part  is  to  give  his  best  services  for  the 
promotion  and  welfare  of  the  business  and  be  subject  to  the  instructions  of 
the  said  party  of  the  first  part 

"Entered  into  and  signed  this  23rd  day  of  February,  1904. 

"[Signedl    The  Standard  Scale  &  Supply  Co.  limited. 

"By  F.  B.  GiU,  CJhairmaxL 

"By  William  H.  Black,  Secretary. 

•'[Signedl    Edward  Reiter." 

The  declaration  alleges  that,  pursuant  to  the  terms  of  the  contract  the 
Scale  &  Supply  Company,  Limited,  opened  up  such  branch  house  in  Chicago 
for  the  sale  of  said  designated  merchandise  at  about  the  date  of  the  con- 
tract; that  plaintiff  entered  upon  the  performance  of  the  contract,  and 
then  and  there  became  the  manager  of  said  business,  and  so  continued  un- 
til about  June  1,  1904,  when  defendant  succeeded  to  the  business  and 
property  of  the  Standard  Scale  &  Supply  Company,  Limited,  Including  all 
rights  and  obligations  under  said  contract  assumed  by  the  assignor  there- 
of, among  which  was  the  obligation  to  pay  plaintiff  $300  a  month  as  wages. 
It  is  further  alleged  that  on  failure  of  defendant  to  pay  plaintifTs  salary 
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for  May,  June,  July,  Aaguet,  September,  and  October,  1906,  plaintiff  brought 
rfnit  in  the  circuit  court  of  Cook  connty  and  recovered  Judgment  for  the 
amount  claimed,  which  waa  confirmed  on  appeal;  that,  on  further  default 
of  defendant,  plaintiff  brings  this  suit  to  recover  salary  for  November  and 
December,  1906,  and  for  the  years  1907  and  1008,  and  for  January  and 
February,  1909,  28  months,  at  $300  per  month,  with  Interest  at  6  per  cent 
per  annum,  amounting  to  $472^,  to  the  plaintiff's  damage  of  $10,000.  Affi- 
davit of  claim  is  attached. 

On  March  29,  1909,  the  cause  was  removed  to  the  Circuit  Court  of  the 
United  States.  On  March  17,  1910,  plaintiff  filed  an  amended  declaration 
from  which  it  appears  that  on  November  3,  1906,  defendant  discharged  plain- 
tiff from  its  employ,  as  Is  alleged,  without  cause.  The  amended  declara- 
tion charges  that  plaintiff  was  thereby  deprived  of  $28,800  salary,  and  $30,- 
000  in  addition  thereto  as  his  share  of  the  net  profits  of  the  business  per 
annum.  These  two  items  the  declaration  aggregates  at  the  sum  of  $50,- 
000,  at  which  it  lays  its  damages. 

Thereafter  defendant  am)eared  to  the  amended  declaration  and  filed  the 
general  issue.  On  trial  had,  the  jury  returned  a  verdict  In  favor  of  plain- 
tiff for  the  sum  of  $11,000.  Motion  for  new  trial  was  overruled,  and  Judg- 
ment entered  for  $11,000  and  costs,  from  which  Judgment  this  writ  of  er- 
ror is  prosecuted.  'A  number  of  errors  are  assigned  by  defendant,  the  only 
one  of  which  we  deem  it  necessary  to  consider  at  this  time  reads  as  follows, 
viz.:  "The  court  erred  in  sustaining  plaintiff's  objection  to  the  following 
question  propounded  to  Edward  Reiter,  as  a  witupss  for  the  defendant,  on 
direct  examination:  'Mr.  Reiter,  did  you  have  any  conversation  with  any 
of  the  officers  of  the  defendant  company  at  or  about  the  time  of  the  mak- 
ing of  this  contract  with  reference  to  the  manner  In  whidi  the  machinery 
lines  mentioned  in  that  contract  were  Vo  be  sold  and  the  representation  of 
them  obtained)'" 

F.  W.  Winkler  and  W.  S  Oppenheim,  for  plaintiff  in  error. 
Edwin  M.  &  Raymond  M.  Ashcraft  and  Edwin  M.  Ashcraft,  Jr. 
(Edwin  M.  Ashcraft,  of  counsel),  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
[1]  The  assignment  of  error  above  set  out  challenges  the  admis- 
sibility of  evidence  offered  for  the  purpose  of  elucidating  some  of 
the  provisions  of  the  contract,  particularly  those  which  refer  to  the 
scope  and  method  of  the  business  therein  contemplated. 

No  rule  of  law  is  better  settled  than  that  which  denies  the  right 
of  parties  to  a  contract  to  vary  its  terms  by  reference  to  conversa- 
tions had  before  it  was  concluded  and  signed.  1  Greenleaf,  Ev.  § 
275;  White  v.  National  Bank,  102  U.  S.  658,  26  L.  Ed.  250;  Met- 
calf  v.  Williams,  104  U.  S.  93,  26  L.  Ed.  665;  Martin  v.  Cole,  104 
U.  S.  30,  26  L.  Ed.  647;  Dewitt  v.  Berry,  134  U.  S.  315,  10  Sup. 
Ct.  536,  33  L.  Ed.  896.  But  it  has  never  been  the  law  that  con- 
temporary or  precedent  facts  might  not  be  introduced  by  parol  or 
otherwise  to  make  plain  some  obscure  or  indefinite  feature  of  the 
contract 

In  Lowrey  v.  Hawaii,  206  U.  S.  206,  27  Sup.  Ct.  622,  51  L.  Ed. 
1026,  the  court  approves  the  language  of  Bradley  v.  Washington 
A.  &  G.  Steam  Packet  Co.,  13  Pet.  89,  10  L.  Ed.  72,  with  reference 
to  extrinsic  evidence  as  follows:  It  (extrinsic  evidence)  was  ap- 
plied in  some  cases  to — 

"ascertain  the  identity  of  the  snbject;  in  others,  its  extent;  in  some,  tu 
ascertain  the  meaning  of  a  term,  where  It  had  acquired  by  use  a  particular 
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meaning;  In  others,  to  ascertain  in  what  sense  it  was  osed,  where  it  ad- 
mitted of  several  meanings;  but  in  all  the  purpose  was  the  same— ^  as- 
certain by  this  medium  of  proof  the  intention  of  the  parties,  where,  with- 
out the  aid  of  such  evidence  that  could  not  be  done  so  as  to  give  a  just 
interpretation  of  the  contract" 

In  the  case  first  cited,  the  court  was  confronted  with  what  it 
termed  the  ambiguous  words,  "sound  literature  and  solid  science" 
and  "inculcation  of  general  learning  and  knowledge."  It  was  held 
that  parol  evidence  should  be  admitted  for  the  purpose  of  ascertain- 
ing the  intention  of  the  parties  at  the  time. 

In  Morton  v.  Jackson,  1  Smedes  &  M.  501,  40  Am.  Dec.  107,  ex- 
trinsic evidence  was  admitted  to  show  the  meaning  of  the  term, 
"swamp  land,"  as  used  in  a  deed.  It  was  permitted  in  New  Jer- 
sey Zinc  Co.  V.  Boston  F.  Co.,  15  N.  J.  Eq.  466,  to  show  the  mean- 
ing of  the  term  "zinc,"  in  deed  conveying  "zinc  ores,"  and  in  Rob- 
erts V.  Short,  1  Tex.  378,  to  show  what  was  meant  by  the  term, 
"Texas  money,"  as  used  in  a  note. 

In  Walker  v.  Riley  &  Co.,  6  Ga.  App.  519,  65  S.  E.  301,  the  court 
admitted  parol  evidence  to  explain  the  words,  "local  manager." 
"Parol  evidence  thus  offered  for  the  sole  purpose  of  defining  the 
meaning  of  the  title  conferred  upon  the  employe  is  not,"  says  the 
court,  "violative  of  the  rule  wjiich  forbids  that  the  terms  of  a 
valid  written  contract  be  varied  or  contradicted  by  parol  evidence." 

Where  an  employe  was  engaged  to  give  **his  entire  business 
service"  to  his  employer,  parol  evidence  was  admitted  for  the  pur- 
pose of  showing  what  was  the  understanding  and  intention  of  the 
parties.    Davis  v.  Dodge,  126  App.  Div.  469,  110  N.  Y.  Supp.  787. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  held  in  North 
Am.  Transportation  &  Trading  Co.  v.  Samuels,  146  Fed.  48,  76 
C.  C.  A.  506,  that  parol  evidence  was  admissible  to  show  the  kind 
and  quality  of  goods  contracted  to  be  sold,  the  proportions  thereof, 
and  the  manner  in  which  it  was  contemplated  the  seller  should 
make  sales  from  the  stock  prior  to  delivery — citing  Fire  Ins.  As- 
sociation v.  Wickham,  141  U.  S.  564,  576,  12  Sup.  Ct.  84,  35  L.  Ed. 
860. 

Many  other  cases  might  be  cited  to  support  the  doctrine  that 
parol  evidence  is  admissible  to  explain  what  is  obscure  or  ambig- 
uous in  a  contract. 

[2]  In  the  present  contract,  it  is  provided  that  the  defendant  has 
"engage^l  the  party  of  the  second  part"  (plaintiff)  "as  manager," 
etc.  It  was  sought  by  the  question  set  out  in  the  assignment  of 
error  above  quoted  to  disclose  what  were  the  duties  of  plaintiff  as 
manager.  It  appears  from  the  record  that  plaintiff  had  a  wide  ex- 
perience in  the  handling  of  certain  so-called  side  lines,  while  de- 
fendant's Chicago  dealings  theretofore  were  confined  practically  to 
the  scale  business.    Plaintiff  says : 

"The  obtainhig  of  the  representation  of  these  side  lines  was  the  object  of 
opening  the  store  in  Chicago.  I  think  that  was  the  object  of  my  employ- 
ment as  manager.*'     (Record,  p.  34.) 

From  this  it  will  be  seen  that  there  is  in  the  record  a  suggestion, 
at  leasts  of  the  unusual  character  of  plaintiff's  duties  as  manager. 
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The  circumstances  create  a  situation  which  calls  peculiarly  for  en- 
lightenment as  to  what  was  the  scope  of  these  duties,  with  refer- 
ence to  the  manner  in  which  the  machinery  lines  mentioned  in  that 
contract'  were  to  be  sold  and  representation  of  them  obtained.  ^  It 
was  therefore  error  to  sustain  plaintiff's  objection  to  the  question 
set  out  in  the  assignment  of  errors  above  quoted. 

The  judgment  of  the  trial  court  is  reversed,  with  direction  to 
grant  a  new  trial. 


In  re  EMERSON,  MARLOW  ft  CO. 

MANSFIELD  ▼.  CHICAGO   TITI/B  &  TRUST  00. 

(Circuit  Court  of  Appeals,  Seventh  drcalt    AprU  23,  1912J 

No.  1,822. 

1  BANKstTFTcr  (|  143*) — ^Pbopertt  VEsnira  in  TBusfiEB— Momnr  Hbld  as 
Agent  ob  T&tjsteb. 

Petitioner,  who  owned  several  car  loads  of  turkeys  in  a  cold  stor- 
age warehouse  in  Chicago,  gave  an  order  to  the  warehouseman  to  deliv- 
er all  or  any  part  of  the  same  to  bankrupt,  which  was  a  commission 
dealer  in  poultry  and  had  agreed  to  forward  the  same  to  a  purchaser 
in  New  York,  without  charge  to  petitioner.  They  were  not  shipped 
to  such  purchaser,  however,  but  petitioner  authorized  the  bankrupt  to 
handle  them  as  its  own,  and  the  bankrupt  withdrew  a  car  load  and 
sold  the  same  to  a  third  person,  using  the  proceeds  to  pay  on  its  own 
debts.  Neither  its  receiver  nor  trustee  in  bankruptcy  received  such  pro- 
ceeds. Held,  that  the  relation  between  petitioner  and  the  bankrupt  with 
respect  to  the  proceeds  was  that  of  debtor  and  creditor,  and  that  peti- 
tioner had  no  greater  rights  as  against  the  trustee  than  any  ordinary  . 
creditor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  194,  201, 
202,  213-217,  223,  224;    Dec.  Dig.  |  143.*] 

2.  CaBBIEBS  <§  3*) — "FORWABDING  MeBCHANT"— "FOBWABDEB." 

A  "forwarding  merchant"  or  "forwarder"  is  one  who  ships  or  sends 
forward  goods  for  others  to  their  destination  by  the  Instromentality  of 
third  persons  without  himself  incurring  the  liability  of  a  carrier  to 
deUver  them,  and  neither  includes  a  consignor  shipping  goods  nor  a 
carrier  engaged  in  transporting  them. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {|  1,  462-478, 
966,  907;    Dec.  Dig.  f  3.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2926,  2927.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  Division  of  the  Northern  District  of  Illinois. 

In  the  matter  of  Emerson,  Marlow  &  Co.,  bankrupts.  From  an  or- 
der of  the  District  Court,  George  D.  Mansfield  appeals.    Affirmed. 

Appellant,  hereinafter  called  "petitioner/'  filed  his  amended  petition  in 
the  District  Court  for  an  order  on  the  appellee,  hereinafter  termed  "re- 
ceiver,*'  to  pay  over  to  him  the  sum  of  $5,717.39,  alleged  to  be  a  trust  fund 
belonging  to  the  petitioner,  of  which  the  receiver  took  possession  as  an  as- 
set of  the  bankrupt's  estate.  The  receiver  filed  its  answer  denying  the 
existence  of  any  such  trust  fund.  On  reference  duly  had,  the  referee  pro- 
ceeded to  hear  the  cause,  and  on  November  2,  1910,  dismissed  the  said 
amended  petition  for  want  of  equity.     Petitioner  thereupon  filed  his  peti- 
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tion  for  review,  whicli  was  granted  upon  the  hearing  of  said  petition.  On 
March  7,  1911,  the  District  Court  ordered  that  the  said  order  of  the  ref- 
eree disallowing  the  claim  of  the  petitioner .  for  preference  and  dismissing 
his  said  petition  for  want  of  equity  be  affirmed  and  the  petition  dismissed, 
and  that  the  claim  be  allowed  as  a  general  claim  for  said  sum  of  $5,717.39. 
Petitioner's  appeal  from  said  order  of  the  District  Conrt  dismissing  said  peti- 
tion for  review  for  want  of  equity  is  now  before  the  court 

From  tbe  record  it  appears  that  in  December,  1906,  petitioner  bought  from 
bankrupt,  through  one  Emerson,  its  president,  10  car  loads  of  turkeys  to  be. 
delivered  in  February,  1907;  that  they  were  delivered,  and  placed  by  peti- 
tioner in  the  Chicago  Cold  Storage  Warehouse  Company's  warehouse  at 
Chicago,  and  were  paid  for  by  moneys  borrowed  from  the  warehouse  com- 
pany on  the  warehouse  receipts  issued  for  the  turkeys,  as  security;  that 
the  turkeys  were  so  delivered  and  paid  for;  that  the  price  paid  was  17 
cents  per  pound;  that  they  remained  in  storage  till  the  fall  6t  1907;  that 
in  October,  1907,  the  bankrupt  through  Emerson,  its  president,  had  an  of- 
fer, so  he  reported,  from  De  Winter  &  Co.  of  New  York  for  the  whole  lot 
of  turkeys  at  21  or  22  cents  a  pound  (net  20  cents  in  Chicago) ;  and  that  the 
bankrupt  company  agreed  to  act  as  the  sales  or  forwarding  agent  for  the 
owners  of  the  turkeys — there  being  others  in  the  same  situation  as  peti- 
tioner— and  to  make  no  charge  therefor,  Emerson  testifying  that  he  felt 
under  the  deal,  inasmuch  as  he  had  persuaded  petitioner  to  buy  and  had 
offered  to  bear  the  loss,  if  any,  growing  out  of  the  purchase  by  petitioner. 
When  asked  why  he  made  no  charge,  he  replied,  "I  got  that  when  they 
bought  them."  When  the  financial  part  of  the  transaction  was  discussed, 
Emerson,  president  of  bankrupt,  told  McAdam,  who  had  large  deals  with 
the  bankrupt,  perhaps  $2,000,000  a  year,  and  who,  as  to  this  turkey  deal, 
was  in  a  similar  position  to,  and  negotiated  for,  petitioner,  that  he  would 
forward  the  turkeys,  draw  the  draft  against  them  for  19  cents  a  pound, 
and  turn  the  proceeds  over  to  the  warehouse  company  for  petitioner,  and 
keep  the  account  separate  from  his  general  business.  The  storage  company 
had  orders  from  petitioner  to  deliver  the  turkeys  to  Emerson  with  the  state- 
ment, *'they  to  pay  you  as  taken  out,  same  basis  as  they  pay  you  on  the 
McAdam  turkeys."  Petitioner  lived  in  Wisconsin  and  left  his  affairs  to 
follow  the  same  course  those  of  McAdam  did,  though  he  participated  in  the 
interviews  of  October  17th  and  21st.  On  about  October  21,  1907,  petitioner 
was  advised  through  Emerson  that  De  Winter  &  Co.  had  stopped  shipments 
temporarily.  At  the  same  time  Emerson  wrote  petitioner  saying,  "If  you 
are  satisfied,  let  us  handle  the  turkeys  the  same  as  we  would  if  they  were 
our  own."  It  was  in  response  that  petitioner  wrote  to  the  warehouse  to 
deliver  to  bankrupt  "any  part  of  my  frozen  turkeys  stored  in  your  house  by 
Emerson,  Marlow  &  Company." 

Up  to  this  time  none  of  petitioner's  turkeys  had  been  shipped,  and  he  was 
not  known  to  be  in  the  deal  by  either  De  Winter  or  the  Hollis  &  Rich  Com- 
pany. De  Winter  &  Co.  were  understood  by  petitioner  to  be  the  purchaser 
of  the  whole  lot,  viz.,  those  owned  by  petitioner,  McCabe,  and  another ;  each 
owning  so  many  car  loads.  Four  car  loads  of  McCabe's  had  been  shipped  to 
De  Winter.  The  bankrupt  had  drawn  against  the  bills  of  lading  in  each 
case  at  19  cents  per  pound,  caused  his  draft  to  be  cashed  by  the  Union 
Trust  Company  Bank  of  Chicago,  and  deposited  the  proceeds  of  the  draft 
to  its  own  credit  in  its  general  account  in  that  bank,  and  held  the  same  un- 
til the  shipments  were  severally  accepted  and  paid  for  by  De  Winter  &  Co^ 
and  then  paid  the  amount  over  to  McCabe  by  check  on  its  general  ac- 
count, thus  giving  bankrupt  several  days  use  of  the  money  in  its  own  af« 
fairs.  No  charge  was  at  any  time  made  by  the  bankrupt  for  its  services 
in  attending  to  the  transaction.  On  October  23,  1907,  the  bankrupt,  being 
pressed  for  funds,  withdrew  a  car  load  of  petitioner's  turkeys  from  the  ware- 
house, some  30,520  pounds,  shipped  the  same  to  a  firm  not  theretofore  men- 
uoned  to  petitioner,  viz.  Hollis  &  Rich  Butter  Company  of  Boston,  Mass., 
drew  against  the  shipment  for  $6,500,  that  being  in  excess  of  19  cents  per 
pound,  had  the  draft  cashed  by  the  said  bank,  and  the  proceeds  placed  to 
the  credit  of  its  general  account  in  said  bank,  and  checked  the  same  out 
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in  payment  of  its  own  obligations,  some  of  it  going  to  pay  drafts  drawn 
upon  it  by  Its  seven  branch  houses,  which,  as  petitioner  claims,  applied  the 
same  in  payment  of  their  several  local  debts,  and  in  the  purchase  of  poultry 
and  other  products.  HoUis,  Rich  &  Co.  refused  to  honor  the  draft,  claim- 
ing it  was  excessive,  so  that  other  disposition  had  to  be  made  of  the  tur- 
keys, which  were  afterwards  sold  for  $5,717.39,  the  sum  to  which  petition- 
er now  lays  claim.  It  is  petitioner's  contention  that  this  money,  either  di- 
rectly or  in  a  substituted  form,  came  into  the  possession  of  the  receiver, 
thereby  augmenting  the  bankrupt's  estate,  and  that,  whatever  its  form  in 
the  receiver's  hands,  it  is  a  trust  fund,  which  belongs  to  petitioner.  On  the 
other  hand,  the  receiver  contends  that  the  funds  sent  by  bankrupt  to  Its 
branch  houses  were  not  for  the  purchase  of  poultry  but  for  the  payment 
of  debts  owing  their  several  local  banks  from  the  bankrupt,  and  that  pur- 
chases at  the  western  branches  for  a  few  days  prior  to  the  bankruptcy  were 
unpaid  being  represented  largely  by  checks  on  the  various  local  banks  not 
presented  at  the  time  of  the  bankruptcy. 

The  referee  found  that  the  relation  existing  between  petitioner  and  the 
bankrupt  was  that  of  debtor  and  creditor,  that  the  funds  received  by  the 
bankrupt  on  account  of  the  said  turkeys  have  not  been  traced  other  than 
that  they,  as  a  part  of  the  commingled  funds,  were  paid  out  for  debts,  ex- 
penses, supplies,  poultry,  and  produce  as  aforesaid,  and  that  the  evidence 
failed  to  show  that  the  bankrupt's  estate  has  been  benefited  or  augmented 
by  said  turkey  deal;  that  neither  the  receiver  nor  the  trustee  herein  re- 
ceived either  of  said  sums  of  $6,500  or  $5,717.39,  or  any  part  of  either 
thereof,  as  such,  or  in  substituted  form. 

The  assignments  of  error  present  the  two  propositions :  (1)  That  the  court 
erred  in  holding  that  the  relation  between  petitioner  and  the  bankrupt  was 
that  of  debtor  and  creditor;  and  (2)  that  petitioner  had  no  lien  upon  the 
bankrupt's  estate  in  the  receiver's  or  trustee's  hands. 

George  H.  White,  Abram  E.  Mabie,  Willard  F.  Conkey,  and  John 
A.  Irrmann,  for  appellant. 

Samuel  Alschuler,  Percy  V.  Castle,  Arista  B.  Williams,  Jesse  R. 
Long,  and  Howard  P.  Castle,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above).    [1] 
Petitioner,  together  with  McCabe,  who  represented  and  acted   for 
him  in  his  absence,  and  Emerson,  who  acted  for  the  bankrupt,  tes- 
tify that  the  transaction  was  intended  to  be  out  of  the  regular  course 
of  business;   that  the  turkeys  were  not  billed  to  the  bankrupt;   and 
that  it  was  the  intention  that  the  bankrupt  should  be  simply  a  for- 
warding agent.     This,  standing  by  itself,  would  be  satisfactory  evi- 
dence that  such  was  the  case.    When,  however,  we  corile  to  consider 
the  course  of  business  subsequent  to  the  alleged  agreement,  a  dif- 
ferent  situation  arises.     The  bankrupt  was  practically  given   pos- 
session of  all  petitioner's  turkeys  for  the  purpose  of  enabling  it  to 
carry  out  the  transaction  with  De  Winter  &  Co.     It  was  permitted 
to  deal  with  them  as  if  they  belonged  to  it.    In  its  financial  distress 
it  proposes  to  g^ve  that  grant  of  authority  a  wide  construction,  and 
tide  itself  over  a  hard  place.    Up  to  that  time  it  had  made  no  ship* 
ment  for  petitioner.     It  conceived  the  idea  of  withdrawing  enough 
turkeys  from  petitioner's  stock  in  the  warehouse  (as  to  which  there 
would  be  no  one  to  question  its  acts)  to  enable  it  to  procure  a  sum 
sufficient  to  relieve  its  immediate  needs.    To  do  that,  it  drew  a  draft 
109  F.— 7 
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for  more  than  the  turkeys  were  worth,  attached  it  to  the  bill  of  lad- 
ing, secured  the  money  from  its  bank  on  a  discount  thereof,  and 
proceeded  to  enrich  its  general  bank  account. to  that  extent,  and  sent 
the  turkeys  to  a  theretofore  unnamed  consignee,  willing  to  take  all 
the  chances  of  the  draft  not  being  honored  or  the  turkeys  accepted, 
so  long  as  it  could  obtain  several  days  relief.  This  scheme  may 
have  been,  and  probably  was,  in  its  details  unknown  to  petitioner; 
but  he,  through  the  confidence  reposed. in  the  bankrupt,  made  the 
thing  possible,  and  not  only  so,  but  permitted  the  bankrupt  to  act^ 
with  all  the  powers  and  appearance  of  a  factor  or  commission  man. 
There  is  nothing  in  the  record,  except  testimony  of  the  petitioner, 
McCabe,  and  bankrupt,  as  to  what  the  latter  was  to  do  in  the  prem- 
ises to  characterize  the  transaction  as  other  than  an  ordinary  com- 
mission deal  with  prepaid  commissions.  The  transaction  has  none 
of  the  features  of  a  forwarding  agency  or  merchant. 

[2]  "Forwarding  merchant"  or  "forwarder"  are  defined  in  the 
Century  Dictionary  as  meaning: 

"Spedflcally  In  the  United  States,  one  who  ships  or  sends  forward  goods 
for  others  to  their  destination  by  the  instrumentality  of  third  person!^. 
♦  ♦  ♦  Neither  a  consignor  shipping  goods,  nor  a  carrier  engaged  in  trans- 
porting them  is  a  forwarder.  The  name  is  applied  strictly  to  one  who 
undertakes  to  see  the  goods  of  another  put  in  the  way  of  transportation 
without  himself  incurring  the  UabUity  of  a  carrier  to  deliver  them." 

Assuming  that  there  was  a  statement  made  that  the  bankrupt 
should  act  simply  as  a  forwarding  agent  in  the  deal,  can  it  be  con- 
tended that  when, the  parties  afterwards  enter  into  a  course  of  deal- 
ings which  clearly  are  those  involving  the  relations  of  principal  and 
factor,  the  transaction  shall  be  interpreted  by  the  prior  conversation? 
Would  not  the  acts  themselves  control,  rather  than  the  term  by  which 
they  now  are,  or  perhaps  were,  at  the  beginning  designated? 

It  appears  that  the  lot  of  turkeys,  of  which  those  in  suit  were  a 
part,  all  controlled  at  the  beginning  by  the  bankrupt,  some  2,000,000 
pounds,  were  supposed,  and  represented  by  the  bankrupt,  to  be  sub- 
stantially all  the  turkeys  in  the  country.  Petitioner  and  McCabe 
each  owned  about  250,000  pounds.  It  is  apparent  that  any  one  of 
the  owners  might  ruin  the  market;  so  that  it  was  important  that 
they  should  all  be  marketed  under  one  management.  This  would 
seem  to  have  been  Emerson's  motive  in  offering  to  take  care  of  the 
"outletting."  He  was  evidently  running  the  deal  and  handling  the 
turkeys  as  his  own.  The  fact  that  Emerson  was  to  pay  the  pro- 
ceeds of  shipments  to  the  warehouse  company  in  satisfaction  of  peti- 
tioner's indebtedness  to  it  throws  some  light  on  the  subject. 

Interpreting  the  initial  undertaking  as  stated  by  petitioner  in  the 
light  of  the  manner  in  which  it  was  carried  out,  it  would  seem  that 
petitioner  and  his  witnesses  at  the  time  failed  to  comprehend  the 
significance  of  the  terms  alleged  to  have  been  used  in  the  incep- 
tion of  the  transaction.  The  law  merchant  may  not  be  overcome  by 
the  misuse  of  some  of  its  terms.  It  is  conceded  that  petitioner  is 
chargeable  with  whatever  knowledge  McCabe  had  of  the  methods 
used  by  the  bankrupt  in  selling  the  turkeys.  ,  He  therefore  knew  that 
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the  latter  was  dealing  in  its  own  name  with  consignees;  that  he  was 
not  known  in  the  deal ;  that  moneys  were  paid  to  and  to  be  paid  out 
by  the  bankrupt  to  the  petitioner  and  McCabe ;  that  it  had  full  con- 
trol of  shipments  and  was  using  its  own  judgment  in  protecting  the 
market  from  a  slump,  and  was  dealing  with  the  turkeys  just  as  though 
they  were  its  own,  and  also  knew  that  its  powers  with  regard  to  the 
same  and  its  course  of  business  in  handling  them  was  as  full  and 
complete,  and  in  all  respects  comporting  with  those  of  any  factor 
or  commission  man.  Under  the  facts  of  this  case,  we  are  unable 
to  see  how  any  trust  relation  arose  between  petitioner  ind  the  bank- 
rupt, other  than  that  which  attends  to  too  free  exercise  of  con- 
fidence in  one  whose  integrity  is  implicitly  relied  on.  Were  it  other- 
wise, however,  we  are  unable  to  say  from  the  evidence  that  any  part 
of  the  moneys  realized  from  the  sale  of  the  turkeys  came  to  the  hands 
of  the  receiver  or  trustee  in  any  form.  The  referee  found  that  the 
funds  received  by  the  bankrupt  on  account  of  said  turkeys  have  not 
been  traced,  and  that  no  part  of  the  same  came  to  the  hands  of  the 
receiver  or  trustee  as  such  or  in  any  substituted  form.  When  the 
course  of  business  between  the  bankrupt  and  its  seven  branch  houses 
is  considered,  together  with  the  latter's  methods  of  handling  the 
poultry  trade,  it  would  be  straining  the  facts  and  the  law  to  declare 
that  any  part  of  the  estate  came  to  the  hands  of  either  of  said  bank- 
ruptcy officials  charged  with  a  lien  for  this  particular  fund.  The 
principles  of  law  contended  for  by  petitioner  are  too  well  settled  to 
require  citation ;  but  the  facts  support  the  master's  report,  which  and 
of  itself  is  very  persuasive,  and  not  to  be  overcome  except  in  very 
clear  cases. 

We  find  no  error  in  the  judgment  of  the  District  Court,  and  it 
is  therefore  affirmed. 


In  re  EMERSON,  MARLOW  &  00. 

CONTINENTAL  &  COMMERCIAL  TRUST  &  SAVINGS  BANK  ▼• 
CHICAGO  TITLE  &  TRUST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circnlt     AprU  28,  1912.) 

No.  1,823. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern  Di- 
vision of  the  Northern  District  of  Illinois. 

In  the  matter  of  Emerson,  Marlow  &  Co.,  hankrapts.  From  an  order  of 
the  District  Court,  the  Continental  &  Commercial  Trust  &  Savings  Bank,  as 
trustee  of  the  estate  of  Edwin  L.  McAdam,  bankrupt,  appeals.    Affirmed. 

Elmer  H.  Adams,  Dwight  S.  Bobb,  Asa  G.  Adams,  Abram  E.  Mabie,  and 
John  A.  Irrmann,  for  appellant 

Samnel  Alschuler,  Percy  V.  Castle,  Arista  B.  Williams,  Jesse  B.  Long,  and 
Howard  P.  Castle,  for  appeUee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SANBORN,  District 
Judge. 

KOHLSAAT,  Circuit  Judge.  This  case  and  case  No.  1,822,  decided  here- 
with (IdO  Fed.  05),  are  eompanion  cases,  based  upon  substantially  the 
same  statement  of  facts  and  involving  the  same  principles  of  law. 

The  Judgment  of  the  District  Court  herein  is  therefore  affirmed  for  the 
reasons  set  out  in  the  opinion  filed  in  that  case. 
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CASSIDT  ▼.   SILVER  KING  COALITION  MINES  CO. 
(Circuit  Court  of  Appeals,  Eighth  Circuit     August  15,  1912.) 

No.  3,708. 

1.  Mines  and  Minebals  (f  43*) — Patent  for  Mining  Claim— Relation  to 

Date  or  Final  Receipt — Effect  of  Intebmediatb  Conveyance. 

Two  of  the  four  locators  of  a  mining  claim,  after  doing  all  the  assess- 
ment work  thereon  for  two  years,  took  steps  to  forfeit  the  rights  of  their 
co-owners  therein  by  notice.  Thereafter  they  applied  for  and  obtained 
a  patent  in  their  own  names,  but  after  final  receipt  and  before  issuance 
of  the  patent  sold  and  conveyed  the  claim  by  deed.  HeUt,  that  the  pat- 
ent, when  Issued,  became  operative  by  relation  from  the  date  of  final 
receipt,  and  their  conveyance  passed  the  legal  title  and  divested  them 
of  all  Interest;  that,  conceding  that  they  did  not  legally  extinguish 
the  interest  of  one  of  their  co-owners,  but  too)^  title  to  his  share  in 
trust,  the  trusteeship  passed  to  their  grantees,  and  they  could  not  there- 
after convey  it  to  him  or  to  another. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  §§  125- 
129;    Dec.  Dig.  |  43.*] 

2.  Mines  and  Minebals  (§  38*) — Suit  to  Recoveb  Eqxtitablb  Interest  in 

Mining  Claim — Laches. 

Where  an  attempt  was  made  by  his  co-owners  to  forfeit  the  interest 
of  one  of  the  locators  of  a  mining  claim  for  failure  to  contribute  to  the 
assessment  work,  and  the  claim  was  afterward  patented  to  the  other 
owners,  who  sold  and  conveyed  the  same,  a  delay  of  25  years  by  such 
part  owner  after  the  location  of  the  (dalm,  and  12  years  after  the  patent 
was  recorded,  before  asserting  any  right  therein,  was  such  laches  as  will 
bar  his  right  to  maintain  a  suit  in  equity  to  recover  an  interest  therein. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  M 
87%-113 ;   Dec.  Dig.  §  38.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Utah. 

Suit  in  equity  by  Charlotte  Cassidy  against  the  Silver  King  Coa- 
lition Mines  Company.  Decree  for  defendant,  and  complainant  ap- 
peals.   Affirmed. 

John  A.  Shelton,  for  appellant. 

Dickson,  Ellis,  Ellis  &  Schulder  and  A.  C.  Ellis,  Jr.  (W.  H.  Dick- 
son and  Russell  G.  Schulder,  of  counsel),  for  appellee. 

Before  ADAMS  and  SMITH,  Circuit  Judges,  and  WILLARD, 
District  Judge. 

WILLARD,  District  Judge.  This  is  a  suit,  brought  in  1910,  by 
Charlotte  Cassidy,  widow  and  heir  of  James  P.  Cassidy,  to  quiet 
her  title  to  an  undivided  quarter  of  the  Captain  mining  claim,  lo- 
cated on  April  6,  1881,  in  the  names  of  E.  P.  Cassidy,  Timothy 
Madden,  Andrew  Lundin,  and  Peter  Anderson;  it  being  claimed 
that  James  P.  Cassidy  was  E.  P.  Cassidy,  one  of  the  locators.  The 
mine  is  situated  in  Park  City,  Summit  county,  Utah.  After  pro- 
ceedings by  Lundin  and  Anderson  to  forfeit  the  interest  of  Mad- 
den and  John  Cassidy,  ijundin  and  Olson,  the  mother  of  Anderson, 
and  who  had  succeeded  to  his  rights,  applied  in  1895  for  a  patent. 

*For  other  cases  see  same  topic  &  $  mumbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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They  paid  for  the  claim,  and  a  final  receipt  was  issued  by  the  re- 
ceiver of  the  land  office  on  December  27,  1895. "  'Th^  *pat€iif  was 
issued  on  May  21,  1896. 

On  January  20,  1896,  a  deed  for  the  Captain  claim  was  filed  in 
the  recorder's  office  of  Summit  county,  executed  by  Lundin  and 
Olson  in  favor  of  David  Keith  and  Thomas  Kearns.  This  regis- 
tration was  after  the  issuance  of  the  final  receipt.  The  deed,  how- 
ever bore  the  date  of  December  21,  1895,  which  was  before  the  is- 
suance of  such  receipt.  But  it  appeared  from  the  instrument  it- 
self that  it  was  not  acknowledged  until  January  15,  1896,  and  the 
undisputed  parol  testimony  showed  that  it  was  not  delivered  until 
after  it  was  acknowledged.  This  evidence  overcomes  any  prima 
facie  presumption  that  the  deed  took  effect  on  the  day  of  its  date. 
It  did  not  in  fact  take  effect  until  after  Lundin  and  Olson  had 
bought  the.  claim  and  had  obtained  the  final  receipt.  By  subse- 
quent conveyances  the  defendant  has  succeeded  to  all  the  rights 
of  Keith  and  Kearns. 

Nearly  14  years  afterwards  and  on  September  8,  1909,  James  R* 
Cassidy  procured  a  quitclaim  deed  from  Lundin  for  the  whole 
claim,  arid  by  judicial  proceedings  against  the  heirs  of  Olson,  which 
culminated  in  a  decree  dated  May  29,  1910,  it  is  claimed  that  he 
procured  a  conveyance  from  said  heirs  of  an  undivided  one-eighth. 

In  a  suit  prior  to  the  present  one,  and  brought  against  the  same 
defendant,  commenced  by  James  P.  Cassidy  in  December,  1908,  and 
therefore  before  he  obtained  the  conveyances  just  mentioned,  he 
claimed  that  the  defendant  held  the  title  to  a  quarter  interest  of 
the  claim  in  trust  for  him,  and  asked  for  a  conveyance,  thus  set- 
ting up  an  equitable  title.  In  the  present  case,  however,  the  plain- 
tiff strongly  insists  that  her  claim  is  legal,  and  not  equitable;  that 
she  shows  a  patent  from  the  United  States  to  Olson  and  Lundin, 
and  a  legal  conveyance  from  Lundin,  and  from  the  heirs  of  Olson 
of  an  undivided  one-fourth  of  the  property.  The  fact  that  the  case 
appears  on  the  equity  side  of  the  court  counsel  explains  by  re- 
ferring to  a  statute  of  Utah,  which  authorizes  the  owner  of  vacant 
and  unoccupied  property  to  maintain  an  action  against  a  person 
setting  up  an  adverse  claim  thereto  for  the  purpose  of  having  such 
jclaim  determined,  and  by  saying  that  the  remedy  afforded  by  that 
statute  can  be  enforced  upon  the  equity  side  of  the  federal  court. 
If,  however,  it  should  turn  out  that  she  has  no  legal  title,  but  only 
an  equitable  one,  the  same  laches  which  defeated  her  husband  in 
the  former  suit  will  now  defeat  her  here. 

For  the  purpose  of  the  discussion  we  assume  that  James  P.  Cas- 
sidy is  the  E.  P.  Cassidy  named'  as  one  of  the  locators,  although 
that  is  not  altogether  clear  from  the  evidence.  We  assume,  also, 
that  the  forfeiture  proceedings  against  John  Cassidy  were  not  suf- 
ficient to  determine  the  interest  of  James  P.  Cassidy. 

[1]  The  deed  from  Lundin  and  Olson  to  Keith  and  Kearns,  upon 
which  the  defendant's  title  rests,  was  in  substance  as  follows: 

•*Witnes8eth,  that  the  said  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  twenty-five  hundred  dollars,  lawful  money  of  the  United 
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.'.  :S(2^£te|-oi^OC)|ifri(^»*tp,tKem  in  hand  paid  by  said  party  of  the  second  part, 
t*\lmek  tekei^  wtierwf  Is* hereby  acknowledged,  have  granted,  bargained,  sold, 
remised,  releaned,  and  forever  quitclaimed,  and  by  these  presents  do  grant, 
bargain,  sell,  remise,  release,  and  forever  quitclaim,  unto  die  said  parties  of 
the  second  part,  and  to  their  heirs  and  assigns,  forever,  all  the  right,  title, 
and  interest,  estate,  daim,  and  demand,  both  in  law  and  equity,  as  well  in 
possession  as  in  expectancy,  of  the  said  parties  of  the  first  part,  of,  in,  or  to 
that  certain  portion,  claim,  and  mining  right,  title,  or  property  on  that  cer- 
tain vein  or  lode  of  rock,  containing  precious  metals  of  gold,  silver,  and  other 
metals,  and  situate  in  the  Uintah  mining  district.  Summit  county,  Utah, 
and  described  as  follows,  to  wit:  All  of  the  Captain  lode  mining  claim  and 
all  of  the  Uintah  lode  mining  claim,  as  surveyed  for  patent  and  described  in 
field  notes  and  plat  of  the  official  survey  on  file  in  the  United  States  land 
office,  at  Salt  Lake  City,  Utah.  Together  with  all  the  metals,  ores,  gold  and 
silver  bearing  quartz,  rock,  and  earth  therein,  and  all  the  rights,  privileges, 
and  franchises  thereto  incident,  attendant,  and  appurtenant,  or  therewith 
usually  had  and  enjoyed,  and  also  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereto  belonging,  and  the  rents,  issues,  and  profits 
thereof,  and  also  all  the  estate,  right,  title,  interest,  possession,  claim,  and 
demand  whatsoever  of  the  said  parties  of  the  first  part  of,  in,  or  to  the  prem- 
ises, and  every  part  and  parcel  thereof.  To  have  and  to  hold,  all  and  singu- 
lar, the  premises,  with  the  appurtenances  and  privileges  thereto  incident, 
tmto  the  said  parties  of  the  second  part.  And  the  parties  of  the  first  part, 
for  their  heirs,  do  hereby  agree  to  and  with  the  party  of  the  second  part 
that  they  have  full  right  and  power, to  sell  and  convey  the  said  premises,  and 
that  the  said  premises  are  now  free  and  clear  from  all  incumbrances,  sales, 
or  mortgages  made  or  suffered  by  the  said  parties  of  the  first  part." 

What  did  that  deed  convey?  Although  the  patent  was  not  is- 
sued until  1896,  and  after  the  deed  was  delivered,  yet  when  the 
patent  did  issue  it  became  operative  as  of  the  date  of  the  final  re- 
ceipt, which  was  before  the  deed  was  delivered.  U.  S.  v.  Detroit 
Lumber  Co.,  200  U.  S.  321,  335,  26  Sup.  Ct.  282,  50  L.  Ed.  499; 
Benson  Mining  Co.  v.  Alta  Mining  Co.,  145  U.  S.  428,  12  Sup.  Ct. 
877,  36  L.  Ed.  762.  The  case  must  be  considered,  then,  as  if  the 
patent  had  been  issued  on  December  27,  1895.  As  will  be  seen 
hereafter,  there  is  nothing  inequitable  in  applying  the  doctrine  of 
relation  announced  in  these  cases  to  this  suit. 

It  is  certain  that,  when  the  United  States  issued  the  patent,  it 
passed  to  the  grantees  therein  all  the  interest  which  the  govern- 
ment had  in  the  land.  After  it  was  issued  the  United  States  held 
nothing,  either  for  itself  or  in  trust  for  Cassidy.  If  a  trust  rela- 
tion had  existed  before  between  the  government  and  Cassidy,  the 
trusteeship  passed  from  it  by  this  conveyance.  After  the  patent, 
if  any  one  held  the  interest  of  Cassidy  in  trust,  it  must  have  been 
Lundin  and  Olson.  It  being  considered  that  the  patent  was  issued 
on  December  27,  1895,  Lundin  and  Olson  after  that  date  were,  up- 
on the  theory  most  favorable  to  the  plaintiff,  trustees  for  Cas- 
sidy. In  January,  1896,  they  conveyed  by  the  deed  above  quoted 
to  Keith  and  Kearns.  It  is  plain  that  after  that  deed  they  retained 
no  interest  of  any  kind  in  the  property.  No  construction  of  the 
deed  is  permissible  which  would  transfer  to  Keith  arid  Kearns 
three-quarters  of  the  land,  and  retain  the  other  quarter  in  Lundin 
and  Olson  in  trust  for  Cassidy.  As  the  United  States  by  its  patent 
severed  its  relations  with  Cassidy,  and  cast  them  on  Lundin  and 
Olson,  so  Lundin  and  Olson  by  their  deed  severed  any  trust  re- 
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lations  which  they  might  have  had  with  Cassidy,  and  cast  them 
upon  Keith  and  Kearns.  After  that  deed  neither  Lundin  nor  Olson 
was  a  trustee  for  Cassidy;  neither  one  had  any  interest  of  any 
kind  in  the  land.  So  that  when,  nearly  15  years  afterwards,  Lundin 
undertook  to  quitclaim  the  property  to  Cassidy,  nothing  passed 
by  his  deed,  for  he  had  nothing  to  convey.  The  same  thing  is 
true  of  the  judicial  conveyance  from  the  heirs  olF  Olson.  Nothing 
passed  by  that  conveyance,  because  those  heirs  had  nothing  to  con- 
vey. 

[2]  The  case  then  stands  as  it  would  stand,  had  no  deed  ever 
been  mstde  by  Lundin  to  Cassidy,  or  no  conveyance  made  to  him 
from  the  heirs  of  Olson.  .  Thus  standing,  plaintiff  now  appears 
with  only  an  equitable  title.  To  the  enforcement  of  that  equitable 
title  the  laches  of  the  plaintiff  apd  her  husband  is  a  complete  bar. 
Plaintiff's  counsel  seems  to  be  of  that  opinion,  for  he  says  in  his 
brief,  on  page  9 : 

**If  James  P.  Cassidy  was,  on  the  21st  day  of  December,  1895,  the  owner 
of  a  one-quarter  interest  in  the  Captain  lode  claim,  and  if,  by  the  issuance 
of  the  patent  on  May  21,  1896,  the  Silver  King  Mining  Company  was  vested 
with  the  legal  title  as  to  such  one-quarter  interest,  which  was  held  in  trust 
by  it  for  the  said  Cassidy,  then  there  might  be  some  question  as  to  whether 
or  not  the  complainant's  suit  should  not  be  held  to  be  barred.  Under  the 
state  of  facts  assumed,  the  Silver  King  Mining  Company  and  Its  successor, 
the  SUver  King  Coalition  Mines  Company,  would  be  the  trustee  of  a  con- 
structive trust;  and  if  the  suit  had  been  one  to  declare  and  enforce  such 
trust,  such  suit,  according  to  some  of  the  authorities,  might  (if  the  trustee 
denied  the  existence  of  the  trust  and  objected  on  account  of  the  delay  to  the 
maintenance  of  the  suit)  properly  be  held  to  have  become  barred,  even  though 
the  trust  relation  was  clearly  proved,  and  there  had  been  no  previous  repu- 
diation of  the  trust  by  the  trustee.  In  a  suit  brought  by  the  holder  of  the 
equitable  title  against  one  who  held  the  legal  title,  for  the  purpose  of  quiet- 
ing his  title,  the  same  rule  would  possibly  apply." 

To  show  what  the  plaintiff  and  her  husband  knew,  or  ought  to 
have  known,  fpr  the  20  or  25  years  during  which  they  remained 
silent  and  inactive,  it  may  be  well  to  refer  to  some  of  the  facts 
which  appear  in  the  case.  In  an  affidavit  made  since  litigation 
over  this  claim  arose,  plaintiff  swore  to  a  complaint  which  stated 
that  James  P.  Cassidy  left  Utah  on  December  15,  1882,  and  be- 
came a  resident  of  Montana,  where  he  resided  until  his  death  on 
December  16,  1909.  There  is  no  competent  evidence  to  show  that 
he  ever  returned  to  Utah.  On  September  6,  1884,  Lundin  and 
Anderson  gave  notice  to  Tim  Madden  and  John  Cassidy  that  they 
had  performed  the  assessment  work  of  Madden  and  Cassidy  on 
the  Captain  claim  for  1882  and  1883.  This  notice  was  given  for 
the  purpose  of  forfeiting  their  interest.  It  was  published  for  12 
weeks  in  a  newspaper  at  Park  City.  The  notice  and  proof  of  pub- 
lication were  filed  in  the  recorder's  office  for  Summit  county  on 
August  19,  1886.  No  part  of  the  sum  due  for  this  assessment  work 
was  ever  paid  by  any  one.  On  December  24,  1894,  Anderson,  Lun- 
diil,  and  Olson  gave  notice  of  their  intention,  as  co-owners  of  the 
claim,  to  hold  and  work  it  after  1894.  This  notice  was  filed  in 
the  local  office  on  December  29,  1894.    On  October  9,  1895,  Lundin 
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and  Olson  made  application  for  a  patent.  In  the  application  they 
stated  that  they  were  the  sole  owners  of  the  claim.  They  attached 
copies  of  the  forfeiture  notices  against  Madden  and  John  Cassidy, 
and  an  affidavit  that  E.  P.  Cassidy  was  John  Cassidy.  Notice  of 
this  application  for  a  patent  was  posted  on  the  claim,  and  it  re- 
mained there  for  ^pre  than  two  months.'  It  was  published  for 
ten  weeks  in  a  newspaper  at  Park  City.  The  defendant  and  its 
grantors  paid  all  the  taxes  upon  the  property  from  1897  to  1910. 

The  first  step  which  Cassidy  took  to  assert  his  rights,  so  far  as 
the  evidence  shows,  was  the  commencement  of  a  suit  against  the 
defendant  on  December  1,  1908.  For  more  than  25  years  he  made 
no  effort  to  find  out  what  had  become  of  his  interest  in  the  Cap- 
tain claim.  He  was  a  miner,  and  must  have  known  of  the  laws  and 
regulations  which  required  yearly  labor  .in  order  to  preserve  his 
interest.  He  must  have  known  that,  if  the  claim  had  not  been 
entirely  abandoned,  some  of  his  companions  must  have  done  the 
assessment  work  which  he  ought  to  have  done.  The  records  of 
Summit  county  contained  papers  showing  the  attempted  forfeiture 
of  his  rights.  The  most  casual  inspection  of  those  records  after 
August  19,  1886,  would  have  disclosed  this  fact.  A  simple  letter 
of  inquiry  to  the  local  United  States  land  office  at  any  time  after 
1895  would  have  told  him  that  he  should  move  promptly  if  he 
desired  to  assert  his  claim,  yet  for  more  than  12  years  after  this 
date  he  did  nothing  and  said  nothing.  The  officers  of  the  defend- 
ant company  never  heard  of  his  claim  until  he  commenced  his  first 
suit  in  December,  1908.  Under  the  circumstances  of  this  case,  no 
cause  of  action  which  he  may  have  had,  whatever  it  may  be  called, 
can  survive  after  such  delay. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 


MILLER  y.  WESTON  et  aLf 

(Circuit  Court  of  Appeals,  Eighth  Circuit    August  15,  1912.) 

No.  8,614. 

1.  CouBTS  (i  489*) — JuBiBDicnoN  OF  Fedbbal  Coxtbtb — Suits  Rblatino  to 
Pbobatv  of  Wills. 

Under  Const  Colo,  art  6.  I  23,  and  Rev.  St  Colo.  1908,  S  7082  et  seq., 
which  vest  in  the  county  courts  exclusive  jurisdiction  of  all  probate  pro- 
ceedings, and  to  decide  therein  on  the  genuineness  and  validity  of  any 
writing  purporting  to  be  a  will,  and  to  admit  it  to  probate  or  deny  its 
probate,  and  do  not  confer  on  the  courts  of  law  or  equity  of  the  state 
jurisdiction  to  determine  any  of  such  matters,  except  in  direct  appellate 
proceedings  from  the  county  court  a  federal  court  in  that  state  is  with- 
out jurisdiction  of  a  suit  to  prevent  the  probate  of  a  will  or  to  have  it 
adjudged  invalid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  K  1324-1341,  137^ 
1375;   Dec.  Dig.  |  489.* 

Probate  jurisdiction  of  federal  courts,  see  note  to  Bedford  Quarries 
Co.  V.  Thomlinson,  36  O.  C.  A.  276.] 

•For  other  cases  see  same  topic  &  9  numbkr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
t  Rehearing  denied  December  €,  1912. 
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2.  Equity  (8  150*)— Pleading — Multifabiousness  op  Bill. 

A  bill  against  the  executors  named  In  a  will  and  the  beneficiaries 
thereunder  to  have  it  declared  invalid  and  denied  probate,  in  which  an- 
other defendant  is  also  joined  for  the  purpose  of  having  a  deed  from  the 
testator  to  such  defendant  adjudged  void  for  fraud,  and  canceled,  is 
multifarious. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent.  Dig.  Si  342,  371-379; 
Dec.  Dig.  §  160.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

Suit  in  equity  by  George  A.  Miller  against  William  E.  Weston,  I. 
S.  Smith,  Julia  Hoist,  and  others.  Decree  for  defendants,  and  com- 
plainant appeals.  Reversed,  with  directions  to  dismiss  for  want  of 
jurisdiction. 

John  T.  Bottom,  for  appellant. 

Fred  Herrington,  for  appellee  Hoist. 

G.  K.  Hartenstein  (I.  O'Mailia,  on  the  brief),  for  other  appellees. 

Before  ADAMS  and  SMITH,  Circuit  Judges,  and  REED,  District 
Judge. 

REED,  District  Judg"e.  The  appellant,  George  A.  Miller,  a  citizen 
of  Missouri,  brought  this  suit  in  the  Circuit  Court  against  the  defend- 
ants, William  E.  Weston  and  I.  S.  Smith,  as  individuals  and  as  ad- 
ministrators, to  collect  of  the  estate  of  David  F.  Miller,  deceased,  and 
others,  all  citizens  of  the  state  of  Colorado  or  states  other  than  Mis- 
souri, to  prevent  the  probate  of  a  paper  purporting  to  be  the  last  will 
and  testament  of  said  David  F.  Miller,  deceased,  in  which  the  said 
William  E.  Weston  and  I.  S.  Smith,  are  named  as  executors  and  tes- 
tamentary trustees,  and  the  defendants,  other  than  Julij^  Hoist,  as 
devisees  or  legatees  in  said  will  or  their  legal  representatives.  No 
other  ground  of  federal  jurisdiction  is  alleged  than  the  diverse  citizen- 
ship of  the  parties.  The  defendants,  other  than  the  defendant  Julia 
Hoist,  demurred  to  the  bill  upon  the  grounds,  among  others,  that  there 
was  no  equity  in  the  bill,  and  that  the  Circuit  Court  was  without  juris- 
diction of  proceedings  to  probate  a  will,  contest  the  same,  or  to  deny 
its  probate ;  and  the  defendant  Julia  Hoist,  upon  the  further  ground 
that  as  to  her  the  bill  was  multifarious.  The  demurrers  were  sus- 
tained, the  bill  dismissed,  and  the  complainant  appeals. 

The  bill  is  voluminous,  covering  34  pages  of  the  printed  record. 
•  It  is  sufficient  to  say,  that  among  its  many  allegations  it  is  alleged  in 
substance ;  That  David  F.  Miller,  alleged  to  be  a  resident  of  the  city 
and  county  of  Denver,  in  the  state  of  Colorado,  died  in  Fremont 
county,  that  state,  December  7,  1906,  while  temporarily  therein,  leav- 
ing the  appellant,  George  A.  Miller,  as  his  son  and  only  heir  at  law 
surviving  him,  and  what  purports  to  be  the  last  will  and  testament 
of  $aid  deceased,  in  which  the  defendants  William  E.  Weston  and 
I.  S.  Smith  are  named  as  executors  and  testamentary  trustees,  and 
others  of  the  defendants,  than  Julia  Hoist,  as  legatees  and  devisees 
thereunder,  or  their  legal  representatives;  that  on  December  21,  1906, 
said  defendants  William  E.  Weston  and  I.  S.  Smith  filed  said  pur- 
ported will  in  the  county  court  of  Park  county,  Colo.,  for  probate,  and 

*For  oUier  cases  tee  same  topic  6  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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due  notice  thereof  was  given  to  the  appellant,  who  within  the  time 
required  by  the  law  of  Colorado  filed  in  said  court  notice  of  his  in- 
tention to  contest  said  will,  and  objections  thereto  alleging  that  said 
paper  was  not  the  last  will  and  testament  of  David  F.  Miller  de- 
ceased ;  that  deceased  was  mentally  incapable  of  making  a  will  at  the 
time  he  signed  said  paper;  that  he  was  induced  to  sign  the  same  by 
the  fraud  and  undue  influence  exerted  upon  and  over  him  by  the  de- 
fendants other  than  the  minor  defendants,  and  objected  to  the  probate 
of  said  alleged  will. 

The  paper  alleged  to  be  the  last  will  of  said  David  F.  Miller  is 
set  forth  in  the  bill  as  follows : 

•*I,  the  undersigned,  David  F.  Miller,  of  Pairplay,  in  the  county  of  Park, 
state  of  Ck)lorado,  *  *  *  do  make  and  declare  the  following  as  my  last 
will  and  testament: 

*'l.  I  will  and  direct  that  my  funeral  expenses  and  all  my  Just  debts  be 
promptly  paid.    ♦    ♦    ♦ 

"2.  I  hereby  constitute  William  B.  Weston  and  I.  S.  Smith,  of  Fairplay, 
Colorado,  and  either  of  them,  should  the  other  be  dead  or  refuse  to  act,  ex- 
ecutors of  this  will  and  trustee  of  my  property,  real  and  personal,  and  aU 
rights  and  credits,  to  whom,  on  the  admission  of  this  wiU  to  probate,  the  title 
and  ownership  of  my  said  property  rights  and  credits  shall  go,  in  trust,  how- 
ever, for  the  realization  of  said  rights  and  credits  and  conversion  into  money 
of  said  real  estate  and  personal  property  according  to  their  best  ability  and 
judgment  under  the'  supervision  of  the  court  of  probate,  and  for  the  distribu- 
tion of  all  the  proceeds,  after  first  paying  my  funeral  expenses  and  my  debts 
as  above  directed  as  well  as  all  expenses  of  administration,  including  full 
compensation  to  my  said  executors,  as  next  hereinafter  stated.*' 

The  next  eight  paragraphs  make  certain  devises  or  bequests  to  sis- 
ters of  the  deceased  and  other  persons,  and  to  the  defendants  John 
D.  Buyer,  Julia  Ryan,  and  Mary  Hammond.  The  ninth  paragraph 
bequeaths  to  George  A.  Miller,  the  appellant,  tlie  sum  of  $3,000,  and 
the  tenth,  $300  each  to  his  four  minor  sons,  naming  them. 

The  paper  purports  to  have  been  signed  by  David  F.  Miller,  at 
Fairplay,  Park  county,  Colorado,  August  22,  1905,  in  the  presence 
of  four  witnesses,  one  of  whom  is  "Isaac  S.  Smith."  What  purports 
to  be  a  codicil  modifying  the  eighth  paragraph  of  the  will  purports 
to  have  been  signed  by  David  F.  Miller,  at  Fairplay,  I^ark  county, 
Colorado,  May  21,  1906,  in  the  presence  of  three  witnesses.  The 
paragraphs  of  the  will,  other  than  above  set  forth,  and  the  codicil, 
are  not  material  to  a  determination  of  the  questions  presented  by  the 
demurrers. 

As  to  the  defendant  Julia  Hoist,  it  is  further  alleged  that,  through 
her  fraud  and  imdue  influence  over  the  said  David  F.  Miller,  she  in- 
duced him  to  sign  a  deed  to  her  of  certain  property  in  the  city  of 
Denver,  which  deed  was  never  delivered  by  the  deceased  in  his  life- 
time; that  after  his  death  she  fraudulently  obtained  said  deed  from 
his  private  papers,  and  placed  the  same  of  record  in  the  city  and 
county  of  Denver,  Colorado ;  and  it  is  prayed  as  against  her  that  said 
deed  and  the  record  thereof  be  canceled,  set  aside,  and  adjudged  void. 

The  dominant  purpose  of  the  bill,  as  to  the  defendants  other  than 
Julia  Hoist,  obviously  is  for  a  decree  that  the  paper  purporting  to  be 
the  last  will  and  testament  of  said  David  F.  Miller,  deceased,  is  not 
such  will,  that  the  probate  thereof  be  denied,  and  that  appellant  be 
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-decreed  ta  be  the  owner  of  his  father's  estate  free  from  any  of  the 
provisions  of  said  will;  and,  as  to  the  defendant  Julia  Hoist,  that 
the  deed  of  the  real  estate  in  the  city  of  Denver,  alleged  to  have  been 
made  by  David  F.  Miller  to  her,  but  never  delivered,  and  the  record 
thereof,  be  set  aside  and  adjudged  void. 

The  only  grounds  of  the  demurrers  that  we  deem  it  necessary  to 
'consider  are  those  of  the  defendants,  other  than  Julia  Hoist,  which 
challenge  the  jurisdiction  of  the  Circuit  Court  over  the  matter  of  the 
probate  of  the  alleged  will  of  David  F.  Miller,  and  that  of  the  de- 
fendant Hoist,  alleging  that  as  to  her  the  bill  is  multifarious.  An 
extended  discussion  of  these  is  quite  unnecessary. 

[1]  The  Supreme  Court  of  the  United  States  has  frequently  con- 
sidered and  determined  the  question  of  the  power  of  a  Circuit  Court 
of  the  United  States  over  the  probate,  or  revocation  of  the  probate 
of  a  will.  In  Farrell  v.  O'Brien,  199  U.  S.  89,  25  Sup.  Ct.  727,  50 
L.  Ed.  101,  a  suit  to  annul  the  probate  of  a  will  which  had  been  ad- 
fnitted  to  probate  by  the  proper  probate  court  in  the  state  Of  Washing- 
ton, the  authorities  bearing  upon  this  question  are  reviewed  at  some 
JengtTi  by  the  present  Chief  Justice,  then  Mr.  Justice  White,  after 
which  he  states  the  conclusion  of  the  court  as  to  the  principles  de- 
ducible  from  them  as  follows : 

"An  analysis  of  the  cases,  in  our  opinion,  clearly  establislies  the  following: 
"'*First  That  as  the  authority  to  make  wills  is  derived  from  the  state,  and 
requirement  of  probate  is  but  a  regulation  to  make  the  will  effective,  matters 
of  pure  probate,  in  the  strict  sense  of  the  words,  are  not  within  the  Jurisdic- 
tion of  courts  of  the  United  States. 

"Second.  That  where  a  state  law,  statutory  or  customary,  gives  to  the  citi- 
zens of  the  state,  in  an  action  or  suit  inter  partes,  the  right  to  question  at 
law  the  probate  of  a  wUl  or  to  assaU  probate  in  a  suit  in  equity,  the  courts 
of  the  United  States,  in  administering  the  rights  of  citizens  of  other  states 
or  aliens.  *wUl  enforce  such  remedies. 

'*The  only  dispute  possible  under  these  propositions  may  arise  from  a  dif- 
ference of  opinion  as  to  the  true  significance  of  the  expression  'action  or  suit 
Inter  partes,'  as  employed  in  the  second  proposition.  When  that  question 
is  cleared  up,  the  propositions  are  so  conclusively  settled  by  the  cases  referred 
to  that  they  are  indisputable.  Before  coming  to  apply  the  propositions  we 
must,  therefore,  accurately  fix  the  meaning  of  the  words  'action  or  suit  inter 
partes.' 

"The  cited  authorities  establish  that  the  words  referred  to  must  relate  only 
to  independent  controversies  inter  partes,  and  not  to  mere  controversies 
which  may  arise  on  an  application  to  probate  a  will  because  the  state  law 
provides  for  notice,  or  to  disputes  concerning  the  setting  aside  of  a  probate, 
when  the  remedy  to  set  aside  afforded  by  the  state  law  is  a  mere  continua- 
tion of  the  probate  proceeding ;  that  is  to  say,  merely  a  method  of  procedure 
ancillary  to  the  original  probate,  aUowed  by  the  state  law  for  the  purpose 
of  giving  to  the  probate  its  ultimate  and  final  effect  We  say  the  words  'ac- 
tion or  suit  inter  partes'  must  have  this  significance,  because,  unless  that  be 
their  import,  it  would  follow  that  a  state  may  not  allow  any  question  to  be 
raised  concerning  the  right  to  probate  at  the  time  of  the  application,  or  any 
such  question  thereafter  to  be  made  in  ancUlary  probate  proceeding,  without 
depriving  itself  of  its  concededly  exclusive  authority  over  the  probate  of 
wills." 

.  The  law  of  Washington  is  then  referred  to,  and  the  conclusion  is 
reached  that  under  that  law  a  proceeding  for  the  probate  of  a  will, 
or  to  annul  the  probate  of  one,  is  not  an  independent  suit  "between 
parties/'  but  is  the  procedure  established  by  the  state  for  the  settle- 
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ment  of  the  estates  of  deceased  persons  and  the  distribution  thereof 
according  to  their  wills,  or*  the  law  of  the  state  if  they  leave  none,  of 
which  proceedings  the  courts  of  law  or  equity  in  that  state  are  not 
given  jurisdiction,  and  that  the  Circuit  Court  of  the  United  States 
in  that  state  has  not,  therefore,  jurisdiction  of  such  a  proceeding. 

The  law  of  Colorado,  is  not  essentially  different  in  this  respect  from 
the  law  of  Washington.  Article  6,  §  23,  of  the  Constitution  of  Colo- 
rado provides: 

"County  courts  shaU  be  courts  of  record,  and  shall  have  original  Jurisdic- 
tion In  all  matters  of  probate,  settlements  of  estates  of  deceased  persons,  ap- 
pointments of  guardians,  conservators  and  administrators,  and  settlement  of 
their  accounts.    ♦    ♦    •»» 

The  statutes  of  Colorado  provide  in  detail  for  a  hearing  in  the 
county  court,  upon  the  filing  therein  of  a  paper  jpurporting  to  be  the 
last  will  and  testament  of  a  deceased  resident  of  the  county,  and  a 
determination  by  it  whether  or  not  such  paper  is  the  will  of  such 
person,  the'fixing  of  a  day  for  such  hearing,  the  giving  of  notice  to 
all  persons  in  interest,  the  filing  of  objections  by  any  person  desiring 
to  contest  the  will,  or  object  to  the  validity  of  all  or  any  portion  of  the 
contents  thereof,  the  hearing  and  determination  of  such  objections,  and 
for  an  appeal  from  the  decree  or  order  of  the  court  in  such  proceed- 
ings to  the  district  court,  and  to  the  appellate  or  Supreme  Court  of 
the  state.  Revised  Statutes  of  Colorado  1908,  §  7082  et  seq.  Neither 
the  Constitution  npr  the  statutes  of  the  state  confer  upon  the  courts 
of  law  or  equity  in  that  state,  or  any  other  court  than  the  county 
court,  any  jurisdiction  to  admit  a  will  to  probate,  or  to  annul  such 
probate  after  it  has  been  allowed  by  the  cotmty  court;  and  the  only 
provision  for  reviewing  the  order  of  the  county  court,  admitting  a 
will  to  probate,  or  denying  its  probate,  to  which  our  attefition  has 
been  called,  is  by  appellate  proceedings  in  the  proper  appellate  court. 

The  appellant  contends  in  argument  that  the  alleged  will  is  void 
upon  its  face  because  it  offends  the  "rule  against  perpetuities."  This 
is  based  upon  certain  words  in  the  second  paragraph  of  the  will,  which 
reads : 

••I  hereby  constitute  WUllam  B.  Weston  and  I.  S.  Smith,  of  Falrplay,  Colo- 
rado, and  either  of  them,  should  the  other  be  dead  or  refuse  to  act,  executors 
of  this  will  and  trustee  of  my  property,  real  and  personal,  and  all  rights  and 
credits,  to  tohom,  on  the  admission  of  thii  toiU  to  probate,  the  title  and  own- 
ership of  my  said  property  rights  and  credits  shall  go.  In  trust,  however,  for 
the  realization  of  said  rights  and  credits,    ♦    ♦    ♦ »» 

The  italicized  words  are  the  words  which  it  is  claimed  render  the 
instrument  void.  This  in  eflfect  calls  for  a  construction  of  that  por- 
tion of  the  will,  and  until  the  will  shall  be  admitted  to  probate  it  is 
purely  a  moot  question ;  for,  should  the  will  be  not  admitted  to  pro- 
bate, there  is  nothing  for  any  other  court  than  the  court  of  probate 
to  construe.  The  statutes  of  Colorado,  set  forth  in  the  briefs  ot  coun- 
sel, direct  that  the  county  court,  if  the  instrument  be  found  to  be  a 
will,  shall  hear  and  determine,  before  it  shall  finally  admit  the  same 
to  probate,  whether  or  not  any  portion  of  the  will  is  void,  and,  if  so, 
to  admit  the  will  to  probate  in  so  far  as  it  shall  be  found  to  be  valid, 
and  it  shall  be  executed  to  that  extent  only;  and  any  portion  of  th© 
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estate  not  conveyed  by  the  will,  because  of  the  invalidity  of  any  por- 
tion thereof,  shall  be  heM  to  be  intestate  property  and  be  administered 
as  such  by  the  executors.  If  the  entire  contents  of  the  will  be  held 
void,  the  estate  shall  be  administered  as  in  other  cases  of  intestacy. 
Section  7095,  Rev.  Stats,  of  Colorado  1908.  Inasmuch  as  the  alleged 
invalidity  of  the  will,  or  any  portion  thereof,  if  it  be  found  to  be  a 
will,  is  to  be  determined  by  the  probate  court  before  finally  admitting 
ft  to  probate,  such  determination  inheres  in  and  is,  of  necessity,  a  part 
of  the  probate  proceeding.  The  Circuit  Court,  therefore,  has  no  more 
jurisdiction  to  determine,  in  advance  of  the  probate  of  the  will,  the 
validity  or  invalidity  of  that  part  of  the  will  to  which  appellant  ob- 
jects, th5n  it  has  of  any  other  part  of  the  probate  proceeding. 

[2]  The  demurrer  of  the  defendants  other  than  Julia  Hoist  to  the 
bill  was  therefore  properly  sustained,  but  upon  the  ground  that  the 
Circuit  Court  had  no  jurisdiction  to  either  admit  to  probate  or  deny 
the  probate  of  the  alleged  will  of  David  F.  Miller,  and  that  of  the 
defendant  Julia  Hoist  was  properly  sustained  upon  the  ground  that 
as  to  her  the  bill  was  clearly  multifarious.  1  Street's  Federal  Equity, 
§§  441,  442.  And  see' Oliver  v.  Piatt,  3  How.  333-411,  412,  11  L. 
Ed.  622. 

The  court,  however,  dismissed  the  bill  as  to  all  defendants,  ap- 
parently for  want  of  equity;  at  least  it  does  not  affirmatively  appear 
that  it  was  dismissed  for  want  of  jurisdiction,  or  that  as  to  the  de- 
fendant Hoist  because  it  was  multifarious.  The  bill  should  have  been 
dismissed  as  to  all  of  the  defendants,  except  the  defendant  Hoist, 
for  want  of  jurisdiction  only,  and  without  prejudice  to  the  right  of 
the  appellant  to  contest  the  will  of  David  F.  Miller  in  the  probate 
court,  if  he  shall  be  so*  advised ;  and  as  to  th^  defendant  Hoist  it 
should  have  been  dismissed  upon  the  ground  that  it  was  multifarious. 

The  cause  will  therefore  be  reversed,  and  remanded  to  the  United 
States  District  Court  for  the  District  of  Colorado  as  the  successor  of 
the  United  States  Circuit  Court  for  that  District,  with  directions  to 
dismiss  the  bill  without  prejudice  as  to  all  of  the  defendants,  other 
than  the  defendant  Hoist,  for  want  of  jurisdiction,  at  appeUant's  cost, 
and  as  to  the  defendant  Hoist,  without  prejudice,  because  it  is  mul- 
tifarious. The  appellees  will  recover  their  costs  of  this  court  It  is 
ordered  accordingly. 


CITY  OP  MILWAUKEE  v.  KENSINGTON  S.  S.  CO. 

KENSINGTON  S.  S.  CO.  v.  CITY  OP  MILWAUKEE. 

(Circuit  Court  of  Appeals^  Seyenth  Circuit    AprU  23,  1912.) 

Nob.  1,817,  1,833. 

L  NAVIOABX.B  Waters  (|  20*) — Liability  fob  Negligibncb — ^UNSAnc  Bbidoe 
Otkb  Navigable  Stream. 

A  decree  affirmed,  holding  a  city  solely  liable  for  an  injury  received 
hj  a  steamer  by  striking  against  the  stone  abutment  of  a  drawbridge, 
through  which  she  was  being  towed;  it  appearing  that  the  tugs  were 
not  in  fault,  that  the  timbers  by  which  the  abutment  had  originally  been 

«Por  other  easei  m«  same  topic  ft  f  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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guarded  had  been  allowed  to  rot  awayj  and  Uiat  the  city  had  been  noti- 
fied of  Its  dangerous  condition, 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |§  7^ 
99;   Dec.  Dig.  §  20.*] 

2.  Admibalty  (J  122*)— Costs — Equitable  Distribxjtion. 

The  owner  of  a  vessel  injured,  while  being  towed  through  a  draw- 
bridge,, by  striking  against  the  unguarded  masonry,  brought  suit  therefor 
against  the  towhig  tugs;  and  the  claimants  brought  in  the  city,  which 
maintained  the  bridge,  under  the  fifty-ninth  rule.  The  city  was  held 
solely  in  fault  and  liable  for  the  injury.  Held,  that  the  claimants  of 
the  tugs  were  entitled  to  recover  their  costs  from  libelant,  which  was 
responsible  for  their  being  incurred. 

[Ed.  Note. — For  other  cases,  see  Admiralty,  Cent  Dig.  {|  797-827 ;  Dec. 
Dig.  §  122.*] 

Appeals  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

Suit  in  admiralty  by  the  Kensington  Steamship  Company  against 
the  tugs  Starke  and  Welcome,  Sophie  Meyer  and  others,  claimants, 
in  which  the  City  of  Milwaukee  was  impleaded.  From  the  decree 
(182  Fed.  498),  libelant  and  the  city  both  appeal.    Affirmed. 

The  parties  in  the  court  below  were  the  Kensington  Company,  owner  of 
the  Kensington,  libelant,  the  steam  tugs  Starke  and  Welcome,  Sophie  Meyer, 
Veronica  Starke,  and  William  C.  Starke,  executrix,  executor,  and  trustees 
of  the  estate  of  Conrad  Starke  (former  owner  of  the  tugs),  answering  claim- 
ants, and  the  city  of  Milwaukee,  brought  into  the  case  pursuant  to  the  peti- 
tion of  claimants  under  the  fifty-ninth  admiralty  rule,  which  provides  for  the 
bringing  in  of  any  other  vessel,  or  any  other  party,  when  suitable  allegations 
showing  fault  or  negligence  thereof  shall  appear  by  petition.  The  steamer 
was  injured  by  striking  the  abutment  of  a  bridge,  while  being  towed  by  the 
tugs.  The  questions  litigated  were  whether  the  tugs  or  the  city  was  liable 
for  the  collision,  and,  the  city  having  been  found  liable,  how  the  costs  of  the, 
tug  owners  should  be  paid.  The  decree  finds  the  damages  to  be  paid  by  the 
city  to  the  steamer,  with  interest,  $1,905.22,  and  the  costs  $213.95.  It  also 
charges  the  steamer  with  the  costs  of  the  tug  owners,  $55.86.  Both  the  libel- 
ant and  the  city  appeal. 

It  appears  from  the  record  that  on  the  3d  day  of  December,  1907,  the  tugs 
Stiarke  and  Welcome  were  towing  the  steamer  Kensington  stern  first,  without 
cargo,  but  with  water  ballast,  down  the  Milwaukee  river  at  the  port  of  Mil- 
waukee. The  Starke  had  a  line  from  her  bow  and  the  Welcome  had  a  line 
from; her  stem.  The  Kensington  was  not  working  her  engines,  the  power 
belQg  supplied  by  the  Welcome  at  her  stem.  The  length  of  the  K^islngton 
is  400  feet  over  all,  and  her  beam  Is  50  feet  It  Is  alleged  that,  when  the 
Kensington  entered  the  east  draw  of  the  State  Street  bridge,  her  starboard 
side  about  abreast  of  the  center  of  the  boiler  house,  at  the  light  water  mark, 
struck  the  upper  and  northerly  portion  of  the  easterly  abutment  of  the  State 
Street  bridge^  denting  and  fracturing  one  of  the  plates,  and  injuring  the 
frame.  The  steamer  was  brought  down  stem  first,  because  there  was  no 
place  in  the  upper  Milwaukee  river  to  wind  her.  She  was  drawing  14  feet 
aft  and  4  feet  forward.  When  the  accident  happened  her  stern  was  probably 
40  feet  lilto  the  draw  of  the  bridge.  She  proceeded  In  tow  to  Elevator  A  at 
the  port  of  Milwaukee,  where  she  was  slightly  listed  by  pumping  out  some  of 
the  water  ballast,  and  a  puncture,  such  that  "you  could  about  stick  your 
finger  Into,*'  was  found,  with  cracks  radiating  two  or  three  Inches  in  differ-- 
ent  directions.  The  puncture  was  about  a  foot  above  the  light  water  mark, 
but  about  3  or  4  inches  below  the  water  line  at  that  time. 

It  further  appears  that  when  the  bridge  was  originally  constructed  the 
plans  called  for  a  cluster  of  piles  near  the  point  of  collision,  to  protect  the 
bridge  and  tend  to  the  safety  of  passing  vessels.    The  piles  were  left  out, 

*For  other  cases  see  s^me  topic  &  ft  numiucb  In  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Inde^ea 
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however,  and  the  abutment  protected  by  thnbers.  These  had  rotted  away 
at  tbe  time  of  the  accident,  leaving  the  stone  ledge  entirely  unprotected,  and 
found  by  the  trial  court  to  have  been  under  water.  As  to  this  point  the  ev^ 
dence  is  not  clear.  .  It  does  appear,  however,  that  the  steamer  was  over- 
loaded aft,  and,  being  towed  stem  foremost,  the  tendency  to  sheer  was  diffi- 
cult to  overcome;  the  draw  being  only  13  feet  wider  tban  the  steamer.  Tbe 
evidence  very  strongly  tends  to  show  that  the  tugs  were  carefully  operated. 
Ko  specific  act  or  omission  on  their  part  is  established.  The  mere  fact  of 
injury  does  not  show  negligence.  In  re  W.  H.  Simpson,  80  Fed.  153,  25  C. 
O.  A.  318.  It  is  alscT  shown  that  it  is  a  common  thing  for  large  steamers, 
being  towed  stem  foremost,  to  touch  or  graze  tbe  State  street  abutment  It 
appears  from  the  record  that  th6  captains  of  the  tugs  knew  of  the  condition 
of  the  bridge,  as  well  as  the  owners  of  the  tugs.  About  eight  months  before 
the  accident  the  Milwaukee  Tugboat  Line,  by  C.  J.  Meyer,  sent  a  letter  to 
the  Milwaukee  board  of  public  works,  calling  attention  to  the  dangerous  con- 
dition of  several  of  the  draws,  among  others  that  on  State  street,  and  giving 
notice  that  in  case  of  injury  to  a  tow  it  would  hold  the  cKy  liable  for  dam- 
age caused  by  the  want  of  protection  at  such  places.  Both  tug  captains  tes- 
tified that,  after  the  accident,  they  could  see  the  ledge  by  running  their  boats 
through  the  draw,  thus  creating  such  a  wave  as  to  expose  it  to  view.  How- 
ever, the  evidence  shows  reasonable  care  on  their  part*  and  that  the  condi- 
tion of  the  ledge  was  the  sole  cause  of  the  injury. 

Clifton  Williams,  for  appellant. 

M.  C.  Krause,  for  tugs  Starke  and  Welcome. 

John  B.  Richards,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SAN- 
BORN, District  Judge. 

SANBORN,  District  Judg^  (after  stating  the  facts  as  above). 
[1]  1.  We  are  entirely  satisfied  that  the  decision  appealed  from  is 
fully  supported  by  the  evidence,  and  should  not  be  disturbed,  so 
far  as  the  liability  of  the  city  is  concerned.  The  ledge  was  a  dan- 
gerous obstruction  to  nayigation.  Easily  remedied  by  the  mainte- 
nance of  piles,  it  was  the  duty  of  the  city  to  put  them  there,  and 
there  keep  them.  Failure  to  do  this  was  negligence,  the  proximate 
cause  of  the  injury.  The  bridge  itself  was  an  obstruction  to  navi- 
gation, permitted  only  to  serve  the  convenience  of  commerce  on 
land.  Clearly  it  was  the  duty  of  the  city  to  make  it  as  safe  as  was 
reasonably  possible.  Clement  v.  Metropolitan  West  Side  El.  R.  Co., 
123  Fed.  271,  59  C.  C.  A.  289,  and  Vessel  Owners'  Towing  Co.  v. 
Wilson,  63  Fed.  626,  11  C.  C.  A.  366,  both  in  this  circuit;  Great 
Lakes  Towing  Co.  v.  Kelley  Island  L.  &  T.  Co.,  176  Fed.  492,  100 
C.  C.  A.  108,  Fourth  Circuit;  The  Nonpariel  (D.  C.)  149  Fed.  521. 
The  case  of  Kelley  Island  L.  &  T.  Co.  v.  Cleveland  (D.  C.)  144 
Fed.  207,  followed  in  Munroe  v.  Chicago  (D.  C.)  186  Fed.  564,  was 
reversed  on  appeal,  and  a  decree  ordered  against  both  the  city  and 
the  towing  company.    176  Fed.  492,  100  C.  C.  A.  108,  supra. 

[2]  2.  The  question  of  the  propriety  of  charging  the  steamer 
-with  the  costs  of  its  unsuccessful  attempt  to  show  fault  on  the  part 
of  the  tugs  has  not  been  decided,  apparently,  in  any  reported  case. 
The  trial  judge  wrote  a  separate  opinion  on  this  point.    He  said: 

**The  principle  seems  to  be  that  in  such  a  case  the  costft  will  he  taxed 
asT^inst  the  party  who  renders  it  necessary  that  such  costs  and  expenses 
should  be  Incurred.   This  seems  to  be  an  equitable  principle.    Applying  It  to 
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tbe  ingtant  Cfise,  the  libelant  was  solely  responsible  for  tbe  costs  and  ez« 
penses  incurred  by  tbe  tng  company.  It  brought  snch  company  into  litiga- 
tion and  failed  to  maintain  its  contention  against  it  Why  should  it  not  re- 
imburse the  innocent  party,  whom  it  has  brought  in  and  compelled  to  incur 
these  costs  and  expenses?  Certainly  the  city  of  Milwaukee  had  no  respon- 
sibility in  the  premises  as  between.it  and  the  tug  company.  The  costs  and 
expenses  of  the  tug  company  were  largely  incurred  before  the  city  of  Mil- 
waukee was  brought  into  the  case,  and  there  would  seem  to  be  no  equitable 
ground  upon  which  these  costs  should  be  taxed  against  the  city  of  Milwaukee. 
.  ''There  is  another  equitable  feature  which  must  not.be  lost  sight  of.  The 
libelant,  having  failed  to  establish  its  contention  against  the  tug  company, 
would  have  gone  out  of  court  with  empty  hands  and  liable  for  a  full  bill  of 
costs  in  favor  of  the  tug  company,  had  not  the  tug  company  caused  the  city 
of  Milwaukee  to  be  brought  in  by  its  petition  under  the  fifty-ninth  rule.  The 
tug  company  was  thus  instrumental  in  rendering  the  libelant's  recovery  pos- 
sible. It  seems,  therefore,  only  fair  that  the  libelant  should  be  held  respon- 
sible for  the  costs  and  expenses  of  the  tug  company. 

"In  admiralty,  as  in  equity,  the  prevailing  party  is  generally  entitled  to 
costs ;  but  they  do  not  necessarily  follow  the  decree,  and  are  always  in  the 
exercise  of  a  sound  discretion,  to  be  allowed,  withheld,  or  divided  according 
to  the  equities  of  the  case." 

The  court  properly  applied  the  general  rules  governing  such  cas- 
es, and  the  decree  should  be  affirmed  on  both  appeals. 
Affirmed. 


CITY  OF  CHICAGO  V.   GOODRICH  TRANSIT  CO. 
(Circuit  Court  of  Appeals,  Seventh  Giicuit    AprU  23,  1912.) 
No.  1,864./ 

1.  Nayioablb  Watebs  (I  19*) — Obstbuction  by  Watebwobkb  OaiB— IirJUBT 

TO  Vessel  bt  Collision— Liabilitt. 

The  city  of  Chicago  and  a  lake  steamer  approaching  the  city  in  a 
dense  fog  both  held  in  fault  for  a  collision  between  the  steamer  and 
a  waterworks  crib  maintained  by  the  city  In  the  lake  near  the  harbor 
entrance;  the  city  because  those  in  charge  of  the  crib  failed  to  sound 
proper  fog  signals  in  addition  to  the  lights,  and  the  steamer  because 
the  master  and  mate,  both  of  whom  were  entirely  familiar  with  the 
harbor  and  the  position  of  the  crib,  were  negligent  in  maintaining  a 
speed  of  6%  miles  an  hour  through  the  fog,  which  obscured  the  lights, 
and  with  the  wind  behind  them. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  il  50- 
63,  68-72;    Dec.  Dig.  S  19.*] 

2.  Navigable  Watebs  (i  19*>— Speed  ik  Foo— What  Constitutes  ''Modee- 

ATE  Speed.*' 

What  constitutes  a  "moderate  speed"  on  the  part  of  a  vessel  in  a 
fog  cannot  be  determined  by  any  hard  and  fast  rule,  but  depends  on 
the  dangers  which  are  known  or  should  be  anticipated  in  the  particu- 
lar case. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §i  69^ 
63,  68-72 ;   Dec.  Dig.  f  19.* 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  4561,  4552. 

Collision  rules,  speed  of  steamers  in  fog,  see  note  to  The  Niagara^ 
28  C.  a  A.  532.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

^For  other  oasea  lee  same  topic  ft  9  hjjubsr  in  Dec.  ft  Am.  DigM,  1907  to  date,  ft  Rep'r  Indexes 
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Suit  in  admiralty  by  the  Goodrich  Transit  Company,  as  owner  of 
the  steamer  City  of  Racine,  against  the  City  of  Chicago.  Decree  for 
libelant,  and  respondent  appeals.    Reversed. 

William  H.  Sexton,  Corp.  Counsel,  of  Chicago,  111.  (Charles  M. 
Haft  and  Bernard  J.  Mahony,  Asst  Corp.  Counsel,  both  of  Chicago, 
lU.,  of  counsel),  for  appellant 

Charles  E.  Kremer,  of  Chicago,  111.,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  HUMPH- 
REY,  District  Judge. 

HUMPHREY,  District  Judge.  On  July  30,  1909,  the  steamer 
City  of  Racine,  bound  from  Racine  to  Chicago,  struck  the  Chicago 
Avenue  waterworks  crib,  belonging  to  the  city  of  Chicago  and  located 
in  Lake  Michigan,  near  the  entrance  to  the  harbor.  The  hour  was 
4:02  in  the  morning.  There  was  a  heavy  fog,  through  which  the 
vessel  had  been  rimning  for  two  hours;  but  the  fog  enveloped  the 
crib  less  than  a  half  hour  before  the  collision.  The  wind  was  due 
north,  blowing  10  miles  per  hour.  The  vessel  was  going  almost  south 
at  the  rate  of  12  to  13  miles  per  hour,  and  checked  to  half  that  speed 
12  minutes  before  the  collision.  The  light  on  the  crib  was  burnings 
but  through  the  dense  fog  could  not  be  seen  more  than  200  feet.  The 
evidence  is  conflicting  as  to  whether  any  fog  signal  was  sounded  from 
the  crib.  The  crib  keepers  testified  that  the  bell  was  ringing  con- 
stantly for  a  half  hour  before  the  accident,  and  the  crew  testified  that 
they  were  listening  for  the  sound,  but  did  not  hear  it.  The  trial  court 
found  that  the  collision  was  caused  wholly  by  the  negligence  of  the 
appellee,  and  rendered  judgment  accordingly. 

[1]  The  city  having  placed  near  the  mouth  of  the  harbor  an  ob- 
struction to  navigation,  the  legal  obligation  rested  upon  it  to  provide 
on  the  crib  and  to  keep  in  use  suitable  fog  signals.  This  record  clearly 
shows  that  a  light  alone  is  not  an  efficient  fog  signal  for  safe  naviga- 
tion. An  audible  signal  was  necessary  under  the  law.  If  this  were 
all,  the  case  would  present  no  difficulty.  But  the  law  looks  to  the 
conduct  of  those  on  the  steamer,  as  well  as  those  on  the  crib,  which 
raises  the  more  complex  question  as  to  the  duty  of  a  captain  of  a 
ship  approaching  a  harbor  through  a  fog,  and  particularly  the  ques- 
tion of  moderation  of  speed. 

Regardless  of  any  negligence  on  the  part  of  appellee,  the  vessel 
was  bound  to  proceed  with  such  caution  as  a  safe  navigator  would 
observe,  in  view  of  those  dangers  of  weather  and  location  which  were 
within  his  knowledge.  The  captain  of  the  Racine  was  as  familiar 
with  all  the  dangers  growing  out  of  the  time,  place,  and  accompany- 
in<^  circumstances  as  any  man  could  be.  He  had  passed  over  the  route 
thousands  of  times  (he  testified  3,000  or  4,000  times).  He  knew  the 
location,  not  only  of  the  crib  in  question,  but  numerous  other  cribs 
in  the  vicinity,  some  of  which  he  had  passed  a  short  time  before  the 
accident.  The  crib  which  caused  the  collision  had  been  there  over 
20  years,  and  the  steamer  Racine  had  passed  by  it  all  those  years. 
The  captain  and  his  mate  had  passed  it  also  during  aU  those  years, 
1«9F.— 8 
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either  in  this  boat  or  some  other.  There  was  no  danger  known  to 
navigation,  at  the  point  in  question,  which  was  not  familiarly  known 
to  these  two  men — how  far  the  light  would  throw  its  beams,  the  dis- 
tance which  sound  waves  would  carry,  the  caprices  of  both,  how  each 
would  be  affected  by  atmospheric  conditions,  rain,  snow,  wind,  or  fog 
and  by  the  direction  and  velocity  of  the  wind.  No  authority  could 
have  a  better  knowledge  than  this  captain  and  mate  as  to  the  uncer- 
tainty of  receiving  signals  by  the  medium  of  the  eye  or  the  eju*  at  the 
time  and  place  in  question. 

We  think  the  dangers  of  the  situation,  as  he  knew  them  to  exist, 
required  a  higher  degree  of  care  from  the  master  of  the  steamer  than 
he  exercised.  He  had  run  through  the  fog  for  about  two  hours  at 
full  speed,  about  13  miles  per  hour  and  sounding  his  fog  whistle 
every  minute.  It  was  then  3:50  a.  m.,  and  he  testifies  that  he  re- 
duced speed  one-half,  knowing  h.e  was  within  10  or  12  minutes  of  the 
crib.  The  steamer  and  the  wind  were  going  in  the  same  direction; 
the  wind  10  miles  per  hour.  The  captain  was  waiting  for  signals  to 
tell  him  where  the  crib  was,  although  he  had  estimated  it  exactly; 
for  he  struck  it  at  4 :02  a.  m.,  just  where  he  thought  he  would  reach 
it.  He  knew  that  the  signal  to  the  eye  would  be  shortened  by  the 
fog,  and  that  the  signal  to  the  ear  would  be  shortened  by  the  wind, 
yet,  with  a  full  knowledge  of  these  facts,  he  speeded  along  at  6V^ 
miles  per  hour,  when  he  might  have  had  the  vessel  under  such  con- 
trol as  to  avoid  injury.  If  the  officers  of  the  vessel  needed  anything 
to  impress  them  with  the  uncertainty  of*  crib  signal  by  light  or  bell 
in  the  given  condition  of  fog  and  wind,  they  had  it  in  the  fact  that 
they  had  recently  passed  other  cribs,  where  they  usually  saw  and 
heard  signals,  and  that  they  saw  and  heard  none  that  morning. 

[2]  Appellee,  to  sustain  this  decree,  relies  with  some  confidence 
upon  the  utterance  of  this  court  in  the  case  of  The  Conestoga,  178 
Fed.  42,  101  C.  C.  A.  170.  We  do  not  think  that  case  can  be  held  to 
control  this.  The  decree,  which  was  reversed  in  the  Conestoga  Case^ 
was  based  upon  a  rule  of  navigation  requiring  the  Conestoga  to  re- 
duce speed  to  a  rate  no  higher  than  was  necessary  to  maintain  steer- 
ageway,  and  the  court  held  that  the  facts  of  that  case  did  not  justify 
so  drastic  a  rule.  The  question  there,  as  here,  was  as  to  moderation 
of  speed — a  mixed  question  of  law  and  fact  as  to  the  sufficiency  of 
the  hioderation.  The  two  cases  as  to  the  surrounding  facts  are  not 
on  all  fours.  The  Conestoga  was  going  4%  miles  per  hour ;  the  Ra- 
cine, 6^^.  It  does  not  appear  that  the  captain  had  such  knowledge  of 
his  dangerous  proximity  to  the  crib  in  the  Conestoga  Case  as  in  the 
case  at  bar.  No  hard  and  fast  rule  as  to  moderation  of  speed  can  be 
enforced  in  every  case,  and  the  citing  of  cases  will  serve  no  good  pur- 
pose. The  rate  of  speed  must  be  commensurate  with  those  dangers 
which  are  known  or  must  be  anticipated.  Judged  by  this  reasonable 
standard,  we  think  there  was  negligence  on  the  part  of  appellant, 
which  contributed  to  the  injury.  Appellant  should  therefore  pay  one 
half  the  damages  and  costs,  and  appellee  the  other  half. 

Decree  reversed,  and  cause  remanded,  with  directions  to  proceed 
in  accordance  with  this  decision. 
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In  re  ISSUING  WRITS  OF  ERROR. 
(Carcnlt  Court  of  Appeals,  Sixth  Circuit    October  11,  1012.) 

OotJBTs  (i  382*) — ^Wbitb  or  Ebror— Ibbuance— Poweb  to  Issue. 

Rey.  St  I  1004  (U.  S.  Comp.  St  1901,  p.  713),  as  amended  bf  Ad 
Cdng.  Jan.  22,  1912  (37  Stat  54),  provides  that  writs  of  error  re- 
turnable to  the  Supreme  Court  or  a  Circuit  Court  of  Appeals  may  be 
Issued  as  well  by  the  clerks  of  tbe  District  Courts  under  the  seal  there- 
of as  by  the  clerk  of  the  Supreme  Court  or  of  a  Circuit  Court  of  Ap- 
peals, and  when  so  issued  they  shall  be,  as  nearly  as  the  case  will  ad- 
mit agreeable  to  the  form  of  writ  of  error  issued  by  the  clerk  of  the  Su- 
preme Court  or  the  clerk  of  a  Circuit  Court  of  Appeals.  Held  that 
where  a  writ  of  error  from  the  Supreme  Court  has  been  allowed  by  a 
Judge  of  the  Circuit  Court  of  Appeals  to  review  a  decision  of  that  court 
It  should  be  issued  either  by  the  derk  of  the  Supreme  Court  or  the 
clerk  of  the  Circuit  Court  of  Appeals,  and  not  by  the  clerk  of  the  Dis- 
trict Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {{  1019, 1020.;  Dec. 
Dig.  i  382.*] 

In  the  matter  of  authority  to  issue  writs  of  error  from  the  Su- 
preme Court  to  the  Circuit  Court  of  Appeals. 

Before  WARRINGTON,  KNAPPEN,  and  DENISON,  Circuit 
Judges. 

PER  CURIAM.  A  writ  of  error  from  the  Supreme  Court  has 
been  allowed  by  one  of  the  judges  of  this  court  to  reyiew  one  of 
our  decisions.  The  question  is.  By  the  clerk  of  which  court  should 
the  writ  be  actually  issued?  We  thinlc  we  should  determine  and 
announce  the  practice  to  be  followed  by  the  members  of  this  court, 
as  now  constituted^  under  Revised  Statutes,  §  1004  (U.  S.  Comp. 
St  1901,  p.  713),  as  amended  January  22,  1912  (37  Stat.  54). 

Previous  to  the  amendment,  the  statute"  made  no  provision  for 
the  issue  of  writs  from  the  Supreme  Court  to  the  Circuit  Court  of 
Appeals,  nor  from  the  latter  courts  to  the  Circuit  and  District 
Courts;  the  statute  having  been  passed  before  the  Circuit  Courts 
of  Appeals  were  organized.  Previous  to  the  amendment,  it  was 
the  custom  of  the  clerk  of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Ohio  to  issue  writs  of  error  for  the  Supreme  Court  for  re- 
view of  our  judgments,  upon  allowance  of  the  writ  by  one  of  the 
judges  of  this  court,  by  analogy  to  the  practice  on  error  from  the 
Supreme  Court  of  the  United  States  to  a  state  court.  Buell  v.  Van 
Ness,  8  Wheat.  312,  5  L.  Ed.  624;  Ex  parte  Ralston,  119  U.  S. 
613,  7  Sup.  Ct.  317,  30  L.  Ed.  506.  So  far  as  we  know,  there  has 
been  no  practice  in  this  respect  since  the  amendment  of  1912. 

The  amended  statute  reads: 

•'Writs  of  error  returnable  to  the  Supreme  Court  or  a  Circuit  Court  of 
Appeals  may  be  issued,  as  weU  by  tbe  clerks  of  the  District  Courts,  under 
the  seal  thereof,  as  by  the  clerk  of  the  Supreme  Court  or  of  a  Circuit  Court 
of  Appeals.  When  so  issued,  they  shall  be  as  nearly  as  the  case  may  admit 
agreeable  to  tbe  form  of  a  ^vrit  of  error  issued  by  the  clerk  of  the  Supreme 
Court  or  the  clerk  of  a  Circuit  Court  of  Appeals." 

^Ttor  other  easM  te«  sunt  topic  ft  f  mxticbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  issue  of  writs  of  error  both  to  and  from  this  court  was  thus 
provided  for.  We  think  the  natural  and  thus  the  correct  construc- 
tion of  the  amendment  is  that  the  writ  of  error  may  be  issued  by 
the  clerk  of  the  court  to  which  it  is  returnable  or  by  the  clerk  of 
the  court  whose  judgment  is  to  be  reviewed,  and  thus  that  the 
clerk  of  this  court  has  authority  to  issue  the  writ  in  question,  leav- 
ing no  authority  therefor  in  the  clerk  of  the  District  Court.  To 
say  the  least,  unless  the  clerk  of  this  court  has  such  power,  it  is 
not,  in  our  judgment,  lodged  in  the  clerk  of  the  District  Court. 

We  therefore  think  we  should  not  approve  the  issue  by  the  clerk 
of  the  District  Court  of  writs  of  error  from  the  Supreme  Court 
for  the  review  of  our  judgments;  but  the  judges  of  this  court  will- 
indorse  allowance  upon  such  writs  to  be  issued  by  the  clerk  of 
either  the  Supreme  Court  or  this  court,  whichever  plaintiff  in  er- 
ror may  prefer.  We  realize  that  our  construction  of  the  statute  is 
not  binding  on  the  Supreme  Court,  and  that  the  latter  may  dis- 
miss a  writ  which,  in  its  judgment,  is  improperly  issued.  A  plain- 
tiff in  error  need  not,  however,  be  prejudiced  by  the  course  we  are 
taking.  The  power  ot  the  clerk  of  the  Supreme  Court  to  issue  the 
writ  is  unquestioned ;  and  if  a  plaintiff  in  error  is  not  entirely  sat- 
isfied of  the  power  of  the  clerk  of  this  court  to  issue  the  writ,  he 
can  and  should  save  any  question  by  having  the  writ  issued  by  the 
clerk  of  the  Supreme  Court.  A  plaintiff  in  ert-or  must  take  the 
responsibility  in  this  regard.  We  assume  that,  under  present  rule 
40  of  the  Supreme  Court,  its  clerk  would  issue  the  writ  on  its  al- 
lowance by  a  judge  of  this  court.  But,  if  not,  any  Justice  of  the 
Supreme  Court  may  allow  the  writ,  and  none  the  less  from  the 
fact  that  it  has  already  been  once  allowed  by  a  judge  of  this  court. 


CLARK  V.  JOHNSON  et  aL 

(Circuit  Court  of  Appeals,  Seyenth  Circuit    April  23,  1912.) 

No.  1,819. 

PATXITTS   (§   822*) — iNraiNOKMENT— ACCOUNTINO   fob   PBOnTS. 

On  an  accounting  for  infringement  of  the  Hurlbnt  reissue  patent.  No. 
11,696  (original  No.  563,664),  for  a  dental  spittoon,  a  finding  by  the  mas- 
ter affirmed  that  the  entire  value  of  defendant's  article  as  a  market- 
able commodity  was  attributable  to  the  infringing  features,  and  that 
the  burden  rested  on  defendant  to  show  what  part  of  Its  profits  arose 
from  other  sources,  and  for  lack  of  such  proof  that  complainant  was  en- 
titled to  recover  all  profits. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  690-595;  Dec. 
Dig.   i  322.» 

Accounting  by  infringer  of  patent  for  profits,  see  note  to  BrickiU  v. 
Mayor,  etc.,  of  City  of  New  York,  50  C.  0.  A.  a] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

*For  other  cases  see  same  topic  A  i  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Suit  ia  equity  by  Albert  C.  Clark  against  George  E.  Johnson,  L. 
E.  Hunter,  Elizabeth  E.  Chapin,  administratrix  of  A.  A.  Chapin, 
deceased,  and  W.  P.  Denny.  From  final  decree,  complainant  appeals. 
Reversed. 

On  March  14,  10Q2,  appellees  were  adjudged  to  hare  infringed  claims  1,  2, 
3,  and  4  of  letters  patent,  reissue  No.  11,090,  granted  September  27,  1S98, 
to  F.  Hurlbut,  and  duly  assigned  to  appeUant,  hereinafter  termed  complain- 
ant (original  No.  563,664,  granted  July  7,  1896),  for  a  dental  spittoon.  An 
hijunction  was  issued  as  prayed,  and  an  accounting  ordered.  For  this  pur- 
pose the  cause  was  referred  to  a  special  master,  Mr.  Thomas  J.  Logan,  who 
was  required  to  take  the  evidence  and  report  to  the  court  his  conclusions 
upon  certain  questions  propounded  in  the  decree,  among  others,  several  di- 
recting the  master  to  ascertain  what  profits  and  damages  appeUant  was  en< 
titled  to,  if  any.    The  claims  in  suit  read  as  foUows,  viz.: 

"1.  In  a  spittoon,  an  inner  and  an  outer  bowl,  the  inner  bowl  being  revolu- 
ble;  and  a  water-injector  adapted  to  direct  a  let  of  water  against  said  revol- 
uble  bowl  to  revolve  the  same. 

"2.  A  dental  spittoon  having  an  outer  and  an  inner  bowl,  the  inner  bowl 
being  revoluble  within  the  outer  bowl;  a  water-lnjector  adapted  to  throw  a 
stream  of  water  against  the  inner  surface  of  the  inner  bowl;  and  an  ad- 
justable fixture  carrying  the  injector  by  which  it  is  made  removable  from  the 
inner  bowL 

*^  In  a  dental  spittoon,  an  inner  bowl  and  an  outer  bowl,  the  inner  bowl 
being  revoluble;  a  water-injector  held  to  direct  water  against  the  inner  sur- 
face of  the  inner  bowl  to  revolve  the  same;  and  a  fixture  which  holds  the 
water-injector,  the  water-injector  being  adjustable  in  the  fixture  to  change 
the  direction  of  the  stream  which  it  directs  against  the  revoluble  bowl  to 
modify  the  speed  of  the  revolution  of  the  bowL 

'*4.  In  a  dental  spittoon,  an  outer  and  an  inner  bowl,  the  inner  bowl  being 
revoluble  in  the  outer  bowl;  the  water-injector  for  directing  the  stream  of 
water  against  the  surface  of  the  inner  bowl  to  revolve  the  same;  and  a  re- 
movable cap  placed  over  the  upper  edges  of  the  two  bowls  secured  to  the 
outer  bowL" 

App^lee's  device  is  known  as  the  'Teerless  spittoon." 

Questions  6,  6,  7,  and  8,  submitted  to  the  master,  read  as  foUows,  viz.: 

"5.  To  what  extent  the  invention  of  the  claims  in  suit  is  for  a  new  ma- 
chine, and  to  what  extent  an  improvement  in  an  old  machine. 

"6.  Whether  defendants*  infringing  spittoons  contain  other  features  not 
covered  or  included  in  the  claims  in  suit,  and,  if  so,  the  proportionate  value 
such  features  sustain  to  the  entire  spittoon. 

**7.  Whether  defendants'  spittoons  contain  any  improvements  of  value  not 
covered  by  said  claims  in  suit,  but  which  belong  to  defendants. 

*'8.  Whether  the  ^fendants*  spittoons  would  be  useless  for  their  special 
purpose  without  the  use  of  complainant's  invention,  and  whether  known  sub- 
stitutes would  render  the  defendants'  spittoons  salable." 

In  reply  to  question  5,  the  master  reports  as  follows,  viz.:  'The  following 
parts  were  used  in  the  Peerless  spittoon  during  the  infringing  period  (not 
naming  the  infringing  parts)  to  make  it  an  operative  dental  spittoon:  (1) 
An  upright  iron  rod,  with  spreading  base,  known  as  the  supporting  stand  for 
the  flushing  device.  (2)  Iron  bracket-arms  to  hold  the  bowls,  or  fiushing 
device,  which  was  attached,  by  a  movable  slide,  to  the  upright  iron  rod.  (3) 
Hose  or  tubing,  with  metal  connections,  to  supply  running  water  to  the  bowls. 
(4)  Hose  or  tubing,  with  metal  connections,  to  carry  waste  water  from  bowls. 
(S^  Automatic  saliva  ejector,  consisting  of  rubber  tubing  and  connections. 
(^  Mouthpiece  for  saliva  ejector  tubing.  (7)  Valve  connections  for  nozzle 
and  ejector.  (8)  Water  regulator  or  floor  valve.  (9)  Gold  and  gas  trap.  (10) 
Glass  holder  and  connection.    (11)  One  water  outlet  and  valve  above  bowl." 

In  answer  to  said  question  6,  the  master  reports  as  follows,  viz.:  "(a)  De- 
fendants' infringing  spittoons  contain  other  features  not  covered  or  included 
in  the  daims  in  suit  (b)  The  proportionate  value  such  features  sustain  to 
the  entire  spittoon  has  not  been  developed  by  the  defendants'  evdence." 

To  question  7»  the  master  replies:  ''Yea;  defendants'  spittoons  contain  im- 
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provements  of  value  not  covered  by  said  claims  in^  suit,  which  belong  to  de- 
fendants." 

Reporting  as  to  question  8,  the  master  says:  "Defendants'  spittoons  would 
be  useless  for  their  special  purpose  without  ttie  use  of  complainant's  inven- 
tion, t  e.,  the  flushing  device,  unless  a  serviceable  substitute  was  put  in  its 
place.  The  White  dental  flushing  device,  known  as  the  'Barker  mill*  device, 
was  a  known  substitute,  which  would  render  the  defendants*  spittoons  salable." 

The  special  master  also  finds,  in  answer  to  question  9,  that  "the  entire 
value  of  the  Peerless  spittoon,  as  a  marketable  article,  under  the  law,  is 
attributable  to  the  four  claims  mentioned"  (being  the  four  claims  above  set 
out).  The  master  further  reports  that  defendants  received  no  profits  from 
the  Infringement;  that  Ransom  and  Randolph,  dealers  for  whose  acts  de- 
fendants are  responsible,  realized  a  profit  of  $1,420.19 ;  and  that,  while  com- 
plainant suffered  damages  from  the  Infringement,  the  evidence  furnished  no 
reasonable  basis  or  data  on  which  to  calculate  the  same. 

The  master  further  finds  that,  if  defendants  should  make  their  Inner  bowl 
stationary  and  use  the  water  Injector  as  a  spiral  flushing  device,  then,  ac- 
cording to  the  overwhelming  evidence  in  this  case,  such  an  i^rrangement  of 
parts  "would  furnish  the  defendants'  spittoon  with  a  substitute  In  place  of 
complainant's  device  that  would  make  the  spittoon  salable."  He  further 
quotes  approvingly  the  opinion  of  Judge  Grosscup,  speaking  for  this  court 
concerning  the  White  dental  spittoon  In  Justl  v.  Clark,  108  Fed.  659,  47  C. 
C.  A.  565,  as  follows,  viz.:  "The  White  dental  spittoon  In  existence  before 
1890,  seems  to  have  been  the  point  at  which  the  art,  up  to  the  Hurlbut  spit- 
toon (July,?,  1896),  had  reached  is  climax.  The  Wlilte  spittoon  was  a  single 
stationary  bowl,  through  which  arose  centrally,  nearly  to  the  level  of  the 
rim,  a  vertical  rod  carrying  a  water-spraying  device  that,  turning  plvotally 
on  suitable  bearings,  distributed  the  water  over  the  Inner  surface  of  the 
bowl,  subjecting  Its  surface  to  a  spray,  such  as  comes  to  a  lawn  from  a  water 
sprinkler.  It  was  tq  a  certain  degree  cleanly  and  tasteful  and  went  Into  gen- 
eral use.'*  The  opinion  goes  on  to  say,  further,  that  In  the  White  spittoon 
the  sprinkler  revolves,  while  the  bowl  Is  stationary;  in  the  Hurlbut,  it  is 
the  bowl  that  is  revoluble. 

The  master  finds,  further,  that  the  infringing  period  herein  embraces  only . 
the  years  1898  and  1899,  during  which  time  the  S.  S.  White  and  Pi^rless 
were  the  only  spittoons  sold  in  the  ranks  of  the  American  Hpntnl  Tf^^'e  As- 
sociation.    It  appears  that  the  device  of  the  patent  was  handled  Independ- 
ently at  thiat  time.    The  White  spittoon  was  not  covered  by  a  patent    The  > 
master  finds  that  the  White  dental  cuspidor.  Barker  mill  fiushlng  device,  had 
been  upon  the  market  a  number  of  years  preceding  the  Clark  and  Peerless,  and 
was  In  general  use  by  dentists.    Clark's  and  the  Peerless  devices,  and  others 
caused  the  popularity  of  the  White  to  wane  with  the  public.    '*The  evidence 
shows  that  for  many  years  It  was  a  practical  dental  spittoon,  used  exten-  • 
slvely  In  the  dental  profession,  and  of  undoubted  commercial  value."     He 
then  reports:    "The  evidence  above  cited,  together  with  the  exhibits  of  the' 
respective  spittoons,  drives  me  to  one  conclusion  only,  and  that  Is  that  the 
White  fiushlng  device  of  the  Barker  mill  type,  at  the  time  heretofore  re- 
ferred to,  would  afford  the  defendants  a  'kndwn  substitute'  which  would 
render  the  defendant's  spittoon  salable." 

After  citing  various  authorities,  the  master  concludes:  «••♦♦!  am 
irresistibly  driven  to  the  conclusion  that  the  four  claims  Infringed  by  de- 
fendants constitute  the  dominant  and  controlling  features  In  the  Peerless 
spittoon,  that  the  adoption  of  those  features  in  the  Peerless  spittoon  was  the 
primary  cause  for  Its  extensive  sale,  that  the  Improvements  covered  by  com- 
plainant's patent  constituted  the  chief  value  of  the  Peerless  spittoon  sold  by 
defendants,  and  that  without  them  no  sales  would  probably  have  been  made.'* 
The  master  further  finds  "that  with  the  attachm^t  of  the  combined  gold 
and  gas  trap"  (defendants'  patented  device)  "the  Peerless  cuspidor  sold  for 
$5  more  than  the  same  was  sold  without  It,"  and  holds  that  the  burden  was 
on  defendants  to  show  that  this  feature  contributed  to  the  profits  made,  and 
also  to  show  the  proportion  of  the  sale  price  belonging  to  defendants,  and 
further  reports  that  he  Is  unable,  under  the  evidence^  to  separate  or  appor- 
tion the  profits  pertaining  to  the  patented  feature  of  defendant's  device,  and 
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that,  'because  of  the  blending  of  the  lawful  with  the  unlawful,  the  defend- 
ants cannot  be  allowed  any  part  of  the  profits  derived  from  the  sale  of  the 
entire  spittoon.*'  Therefore,  upon  the  hearing  of  all  the  evidence,  he  pro- 
ceeds to  make  his  said  replies  to  the  court. 

Complainant  and  defendants  thereupon  presented  to  the  court  their  several 
exceptions  to  the  report,  all  of  which,  with  the  exception  of  that  numbered 
4,  presented  by  defendants,  were  overruled  by  the  court  on  April  8,  1910. 
That  order  provided  that  defendants*  exception  4,  which  had  reference  to 
the  master's  answer  to  question  9,  and  reads  as  follows,  viz.:  *'The  entire 
value  of  the  Peerless  ^ittoon,  as  a  marketable  article,  under  the  law,  is 
attributable  to  the  four  claims  mentioned  under  No.  5  of  these  findings,  and 
.which  were  infringed  by  defendants  in  the  manufacture  and  sale  of  the  Peer- 
less ^ittoons" — ^be  sustained.  Afterwards,  and  on  March  11,  1911,  the  court 
entered  a  final  decree  requiring  defendants  to  pay  to  complainant  the  sum 
of  $1  as  nominal  damages  sustained  by  reason  of  the  infringement,  and  that 
the  complainant  pay  costs  of  accounting  to  defendants,  save  the  sum  of  $600 
allowed  the  master,  which  complainant  was  ordered  to  pay  to  him. 

From  these  orders  complainant  took  an  appeal  to  this  court.  For  errors, 
he  assigns:  (1)  The  order  of  the  court  sustaining  defendants  said  exception 
4 ;  (2  to  6  and  8  to  13)  the  action  of  the  court  in  reference  to  Certain  features 
of  the  master's  manner  of  accounting;  (7)  the  order  of  the  court  setting 
aside  the  finding  of  the  master,  which  awards  to  complainant  on  accounting 
the  sum  of  $1,420.19;  (14)  the  order  of  the  court  overruling  the  complain- 
ant's exception  to  the  master's  finding  that  defendants  themselves  made  no 
profits ;  (15)  the  overruling  of  complainant's  exception  to  the  master's  report 
with  reference  to  features  used  by  defendants,  not  found  in  claims  in  suit,  also 
as  to  a  known  substitute  for  defendants'  spittoon ;  (16  to  24)  that  the  court 
overruled  complainant's  exceptions  to  the  several  findings  of  the  master  as 
to  damages ;   (25)  that  the  costs  were  taxed  against  complainant. 

Other  facts  appear  in  the  opinion. 

Josiah  McRoberts,  of  Chicago,  III.,  for  appellant     • 
Robert  S.  Taylor  and  Elwin  M.  Hulse,  both  of  Ft.  Wayne;  Ind., 
for  appellees. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
On  the  hearing  of  this  cause  before  the  Circuit  Court,  as  here,  de- 
fendants invoke  the  first  clause  of  the  rule  as  to  accounting  laid 
down  in  Garretson  v.  Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  h.  Ed. 
371,  both  parts  of  which  provide  that: 

•The  patentee  must  in  every  case  give  evidence  tending  to  separate  or  ap- 
portion the  defendant's  profits  and  the  patentee's  damages  between  the  pat- 
ented feature  and  the  unpatented  features,  and  such  evidence  mnst  be  relia- 
ble and  tangible,  and  not  conjectural  or  speculative;  or  he  must  show  by 
equally  reliable  and  satisfactory  evidence  that  the  profits  and  damages  are 
to  be  calculated  on  the  whole  machine,  for  the  reason  that  the  entire  value 
of  the  whole  machine,  as  a  marketable  article,  is  properly  and  legaUy  attrib- 
utable to  the  patented  feature" 

— claiming  that  the  evidence  herein  furnishes  a  basis  for  the  applica- 
tion of  the  first  clause  of  the  rule,  viz.,  apportionment  between  those 
features  of  defendants'  device  which  are  covered  by  the  patent  and 
those  which  are  open  to  the  defendant.  The  patent  involved  in  the 
Garretson  Case  covered  a  mop  head.    The  court  there  further  says : 

"When  a  patent  is  for  an  improvement,  and  not  for  an  entirely  new  ma- 
rine or  contrivance,  the  patentee  must  show  in  what  particulars  his  im- 
provement has  added  to  the  usefulness  of  the  machine  or  contrivance." 
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The  court  finds  that  in  that  case  there  was  no  attempt  to  apportion 
the  profits  between  the  patented  and  the  other  features,  and  adds : 

"ITia  [patentee's  ]  evideace  went  only  to  show  the  cost  of  the  whole  mop 
and  the  price  at  which  it  was  sold.  And  of  course  it  could  not  be  preteudecl 
ihat  the  entire  value  of  the  mop  head  was  attributable  to  the  feature  pat- 
tented.  So  the  whole  case  ended,  the  rule  was  not  followed,  and  the  decree  is 
therefore  affirmed." 

The  rule  was  followed  in  Westinghouse  v.  N.  Y.  Air  Brake,  140 
Fed.  545,  72  C.  C.  A.  61,  with  reference  to  a  patent  for  an  imprave- 
ment  in  air  brakes — a  quick-action  attachment  for  triple  valves.  The 
latter  was  an  operative  commercial  device  which  was  in  use  many 
years  before  the  attachment  of  the  quick  action  device.  The  court 
held  the  profits  should  have  been  apportioned,  and  reversed  the  case. 

In  Philp  et  al.  v.  Nock,  17  Wall.  462,  21  L.  Ed.  679,  the  rule  was 
applied  to  a  patented  ink  bottle  lid.  "When,"  says  the  court,  "the 
infringement  is  confined  to  a  part  of  the  thing  sold,  the  recovery 
must  be  limited  accordingly." 

Mowry  v.  Whitney,  14  Wall.  620,  20  L.  Ed.  860,  involved  a  patent 
for  improvement  in  process  for  making  car-wheels.    The  court  says : 

*'It  is  the  additional  advantage  the  defendant  derived  from  the  proces^^ 
advantage  beyond  what  he  had  without  it— for  which  he  must  account." 

In  that  case  wheels  could  be  made  just  as  satisfactorily  without  the 
process  as  with  it. 

This  court  held  in  Elgin  Wind-Power  Pump  Company  v.  Nichols 
et  al.,  105  Fed.  780,  45  C.  C.  A.  49,  that  where  a  part  of  a  windmill 
device,  not  indispensable  to  the  operative  mill,  is  infringed,  the  profits 
to  be  accounted  for  must  be  limited  to  the  use  of  the  patented  part 
and  that  a  plaintiff  has  the  burden  of  proof  as  to  such  profits  and 
damages.  That  not  having  been  done,  the  decree  was  reversed,  with 
direction  to  enter  a  decree  for  nominal  damages  only. 

On  the  other  hand,  complainant  claims  to  have  brought  his  case 
within  the  se9ond  clause  of  the  rule  laid  down  in  Garretson  v.  Clark, 
supra,  which  rule  seems  to  have  been  followed  by  the  master  in  mak- 
ing his  report  herein. 

This  rule  was  followed  in  Crosby  Steam  Gage  &  Valve  Company 
V.  Consolidated  Safety  Valve  Company,  141  U.  S.  441,  12  Sup.  Ct. 
49,  35  L.  Ed.  809.  The  case  involved  a  patent  for  improvement  in 
safety  valves  for  steam  boilers  or  generators.  The  master 'reported 
that  the  entire  commercial  value  of  the  valves  manufactured  and 
sold  by  defendant  was  due  to  the  use  of  the  patented  device;  that 
no  substitute  has  been  suggested  to  him ;  that  the  peculiar  form  which 
infringers  used  was  but  the  form  in  which  they  clothed  the  device 
of  the  patent.  The  court  approved  the  finding  and  awarded  a  decree 
for  all  profits,  not  making  any  allowance  for  loss  in  valves  destroyed 
or  exchanged,  nor  for  expenses  incurred  in  making  experimental  and 
defective  valves,  nor  for  improvements  covered  by  subsequent  pat- 
ents of  defendant  and  used  in  connection  with  the  infringing  device. 

In  Elizabeth  v.  Paving  Company,  97  U.  S.  142,  24  L.  Ed.  1000, 
the  court  held  the  Nicholson  pavement  to  be  a  complete  thing  con- 
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sisting  of  a  combination  of  elements;  that  the  defendants  used  the 
whole  of  It;  that  if  they  superadded  the  Brocklebank  addition,  they 
failed  to  show  that  such  addition  contributed  to  the  profits  realized; 
that  the  burden  of  proof  was  on  them  to  do  so;  and  allowed  in 
diminution  of  profits  the  royalty  of  $14,000  paid  for  the  Brocklebank 
and  Trainer  patent.  The  s^me  rule  was  applied  by  this  court  in  Orr 
&  Lockett  Hardware  Company  v.  Murray,  163  Fed.  54,  89  C.  C.  A. 
492,  with  reference  to  a  patented  store  service  ladder.  There,  how- 
ever, there  was  no  attempt  to  show  that  any  part  of  the  sale  value 
arose  from  the  use  of  articles  other  than  the  device  of  the  patent. 
The  court  holds  the  burden  to  be  on  the  infringer  to  show  profits 
arising  from  other  sources.  This  rule  was  followed  by  this  court 
in  Mackie  v.  Cazier,  157  Fed.  88,  84  C.  C.  A.  591. 
As  set  out  in  the  statement  of  facts,  the  master  reports : 

**That  tbe  four  claims  Infringed  by  defendants  constitute  the  dominant 
and  controlling  features  In  the  Peerless  spittoon ;  that  the  adoption  of  those 
features  In  the  Peerless  spittoon,  was  the  primary  cause  for  Its  extensive 
sale ;  that  the  ImprovementB  covered  by  complainant's  patent  constituted  the 
chief  value  of  the  Peerless  spittoon  sold  by  defendants;  and, that  without 
them  no  sales  would  probably  have  been  made." 

If  the  master  be  correct  in  holding  the  spittoon  in  suit  to  be  a 
unitary  idea  and  conception,  then  his  further  conclusions  must  pre- 
vail. It  is  true  he  holds  that  there  are  a  number  of  items  embraced 
in  the  device  which  are  not  made  parts  of  the  dental  spittoon  in  terms. 
There  is  no  good  reason  why  the  supporting  and  adjusting  elements 
required  in  a  dental  spittoon  should  not  be  held  to  be  embraced  in 
the  terms,  "in  a  spittoon,"  "in  a  dental  spittoon,"  used  in  the  claims. 
They  do  not  in  any  event  constitute  such  elements  as,  under  the 
present  circumstances,  would  warrant  the  claim  that  they  added  to 
the  profits  realized  on  sale  of  the  patented  spittoon,  and  should  be 
taken  into  account  on  an  accounting. 

As  to  the  features  which  the  master  finds  were  added  to  the  de- 
vice of  the  patent  and  which  were  of  value,  as,  for  instance,  the  spider 
or  bowl  supporting  attachment  found  by  the  master  to  be  worth  $10 
to  defendants'  spittoon ;  the  automatic  saliva  injector  said  by  witness 
Denny  to  be  worth  $10  to  defendants*  spittoon;  the  combined  gold 
and  water  trap  valued  by  the  witness  Denny  at  $5,  corroborated  by 
the  witness  Johnson,  who  says  that  defendants'  spittoon  sold  for  $5 
more  with  liie  combined  gold  and  gas  trap  than  without  it — as  to 
these  items,  can  it  be  said  from  the  evidence  that  they  added  to  the 
profit  realized  on  the  sale  of  defendants'  spittoon  or  gave  advantage 
in  selling  the  same?  The  burden  was  on  defendants  to  show  how 
and  in  what  degree  they  contributed  to  the  marketing  of  defendants' 
deyice..  under  the  facts  of  this  case.  It  was  not  enough  to  give  the 
values  of  these  additions  to  the  Peerless  spittoon.  The  master  was 
entitled  to  know  how  much  of  the  profit  was  attributable  to  these  ad- 
ditions. The  evidence  of  value,  it  is  true,  was  sufficient  to  advise 
the  master  of  the  defendants'  claim  that  they  contributed  to  the  profits 
of  sales  by  their  own  improvements  or  additions,  but  the  claim  was 
not  established  by  the  evidence.    In  Crosby  Valve  Company  v.  Safety 
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Valve  Co.,  supra,  the  court,  in  the  absence  of  specific  proof  that  they 
enhanced  defendants*  profits  on  sales,  held  them  to  be  part  of  the 
clothing  with  which  defendants  dressed  up  complainant's  device. 

From  the  record  it  is  apparent  that  by  far  the  leading  and  most 
attractive  addition  to  the  spittoon  of  the  patent  in  suit  was  the  highly 
ornamental  porcelain  bowls.  The  patent  called  for  metal  revoluble 
bowls.  The  great  weight  of  the  evidence* is  to  the  effect  that  it  was 
this  feature  which  forced  complainant  to  resort  to  glass  bowls.  Un- 
doubtedly the  strength  and  beauty  of  this  substitution  of  material  and 
appearance  was  the  main  cause  of  the  success  of  the  Peerless  spittoon 
and  the  greatest  contributor  to,  the  receipts  from  the  sale  of  the  in- 
fringing device,  and  it  is  upon  this  feature  that  counsel  for  defendants 
rests  his  argument.  But  can  it  be  said  that  a  change  in  materials  or 
in  decoration  of  a  device  is  one  of  those  elements  which  a  court  may 
take  into  consideration  in  apportioning  the  profits?  Surely  not*  It 
is  only  a  form  in  which  the  patented  spittoon  is  clothed.  The  items 
for  which  allowance  of  profit  may  be  made  must  be  of  a  distinct  and 
independent  character.  Increase  in  attractiveness  in  coloring,  ma- 
terial, or  form  are  but  matters  of  taste,  and  not  of  substance.  We 
are  thus  led  to  hold  that,  as  to  the  matter  of  accounting  for  profits,  the 
defendants  have  failed  to  sustain  the  burden  of  proof  required  in  such 
cases. 

The  master  finds  that  the  record  fails  to  present  a  state  of  facts 
which  will  support  a  decree  for  damages.  In  that  we  concur.  As  to 
the  details  of  the  accounting  by  the  master,  we  are  satisfied  that  sub- 
stantial justice  has  been  done.  True,  as  claimed  by  defendants,  other 
methods  for  arriving  at  the  profits  might  have  been  followed,  as,  for 
instance,  in  view  of  the  finding  of  the  master  as  to  the  White  spittoon, 
it  might  have  been  proper  to  proceed  upon  the  theory  laid  down  by 
Judge  Drummond  in  Turrill  v.  I.  C.  R.  Co.  et  al.  Fed.  Cas.  No.  14,- 
272,  24  Fed.  Cas.  390,  a  case  involving  a  machine  for  repairing  rails^ 
where  it  is  said  that  the  proper  basis  for  estimating  the  profits  caused 
by  the  infringement  is  the  cost  of  repairing  the  rails  on  the  patented 
machine,  as  compared  with  the  cost  by  other  known  methods.  The 
same  rule  is  laid  down  in  Mowry  v.  Whitney,  supra,  and  by  this  court 
in  Columbia  Wire  Company  v.  Kokomo  Steel  &  Wire  Company,  194 
Fed.  108,  decided  at  January,  1911,  session. 

However,  the  question  is  not  properly  before  us,  except  so  far  as 
it  bears  upon  the  objection  of  defendants  to  the  long  period  of  time 
covered  by  the  accounting,  and  need  not  be  further  considered.  The 
decree  for  an  accounting  herein  was  entered  March  14,  1902.  The 
decree  disposing  of  the  exceptions  to  the  master's  report  was  entered 
April  8,  1910.  The  final  decree  was  entered  March  11,  1911.  Com- 
plainant began  taking  evidence  on  July  1,  1902.  Thus,  approximately, 
the  matter  of  the  accounting  was  pending  nine  years.  This  delay  is 
not  satisfactorily  accounted  for.  Nor  is  it  shown  to  be  due  to  any 
considerable  extent  to  defendants*  acts.  In  view  of  the  harassments 
attending  upon  such  investigations,  delays  of  this  character  are  deemed 
inequitable,  and  to  be  discountenanced. 

It  is  the  opmion  of  the  court  that  the  decree  of  the  Circuit  Court, 
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sustaining  the  exceptSon  of  defendants  to  the  finding  of  the  master 
with  reference  to  matters  set  out  in  defendants'  said  fourth  exception, 
was  error;  that  that  exception  should  have  been  overruled,  and  the 
master*s  report  approved  as  presented ;  that  the  final  decree  awarding 
complainant  nominal  damages  and  taxing  costs  against  complainant 
likewise  constituted  error;  that  both  of  said  decrees  should  be  va- 
cated; that  the  Circuit  Court  should  enter  a  decree  in  favor  of  com- 
plainant for  said  sum  of  $1,420.19,  together  with  costs  and  one  half 
of  the  master's  fees,  and  the  other  half  of  master's  fees  be  taxed 
against  complainant.  The  cause  is  reversed  and  remanded,  with  di- 
rections to  the  Circuit  Court  to  enter  a  new  decree  in  accordance  here- 
with. 


MONASH-TOUNKEB  CO.  ▼.  VAN  AUKHN  et  aL 

VAN  AUKEN  et  aL  v.  MONASH-YOUNKER  CO. 

(Circnlt  Court  of  Appeals,  Seventh  Circuit    February  20,  1912. 
Rehearing  Denied  May  7,  1912.) 

Nos.  1.810,  1.818. 

Patents  (8  328*)  —  Validitt  and  iNraiNGEMENX  —  Disghabob  Valvs  fob 
SnsAM  Radiatob. 
The  Van  Auken  patent.  No.  828.153.  for  improvements  in  valves  for 

,  radiators  for  discliarging  air  and  water  of  condensation  from  steam- 
heating  systems  was  not  anticipated  and  discloses  invention,  but  the 
scope  of  the  Invention  is  limited  by  the  prior  art  to  the  particular  means 
in  combination  described  and  shown ;  as  so  construed,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  Illinois. 

Two  suits  in  equity  by  Byron  E.  Van  Auken  and  by  the  Consol- 
idated Engineering  Company  against  the  Monash-Younker  Com- 
pany. Decree  for  complainants  in  one  suit,  and  defendant  appeals. 
Reversed.  Decree  for  defendant  in  the  other,  and  complainants  ap- 
peal.   Affirmed. 

For  opinion  below,  see  187  Fed.  141. 

The  appellants  Van  Auken  and  Consolidated  Engineering  Company  (in  No. 
1,818)  are  the  complainants  in  two  successive  bills  filed  against  the  Monash- 
Younker  Company,  as  defendant,  charging  two  several  infringements  of  letters 
patent  No.  828,153,  issued  to  Van  Auken  August  7,  1906,  for  'Improvements 
in  valves  for  radiators,"  on  application  filed  August  1,  1903. 

The  earlier  bill  involved  an  alleged  infringement  in  the  manufacture  and 
use  of  a  valve  mentioned  in  the  testimony  as  the  "Boegen  valve,'*  purporting 
to  be  made  under  subsequent  letters  patent  No.  959,297,  issued  to  J.  E.  Boegen. 
It  appears  to  have  been  heard  together  with  another  bill  filed  by  the  com- 
plainants, joined  with  one  Canfield,  against  the  same  defendant,  charging  like 
infringement  of  letters  patent  No.  890,555,  issued  to  Canfleld  and  Van  Auken 
June  9,  1908,  on  their  application  filed  March  22,  1902.  Both  bills  were  dis- 
missed, on  final  hearing  of  the  Issues,  upon  the  ground  of  noninfringement, 
as  stated  in  the  opinion  of  the  trial  court,  report<*d  187  Fed.  141.  The  appeal " 
No.  1,818  is  from  the  decree  dlsmissiug  the  first-mentioned  bill,  founded  on 

«For  otLer  cases  see  same  topic  &  S  mttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Van  Auken's  sole  patent  (No.  828,153),  brought  by  the  complainants  therein, 
and  does  not  involve  the  bill  wherein  Canfield  was  joined  as  complainant 

Pending  the  final  decree  above  mentioned,  the  complainants  therein  filed 
their  second  bill  against  the  same  defendant,  which  involves  an  alleged  in- 
fringement of  Van  Auken's  patent  (No.  828,153)  in  the  manufacture  and  use  of 
a  valve  referred  to  as  the  "Leuthesser  valve,"  purporting  to  be  made  under 
subsequent  letters  patent  No.  946,970,  issued  to  F.  W.  Leuthesser.  The  com- 
plainants made  application  thereunder  for  an  injunction  (pendente  lite)  re- 
straining such  alleged  infringement,  and  upon  hearing  thereof  an  injuctional 
order  was  granted — ^no  opinion  thereupon  appearing  of  record — and  the  de- 
fendant prosecutes  therefrom  the  above-entitled  appeal.  No.  1,810. 

The  testimony  under  both  of  these  bills  filed  by  the  present  complainants 
is  contained  in  a  single  record  (1,810)  and  the  appeals  were  heard  together. 
Both  are  considered,  accordingly,  in  one  opinion. 

The  specifications  of  Van  Auken*s  patent  in  suit  (No.  828,153)  thus  describes 
the  objects  of  the  invention :  "This  invention  relates  to  valves  designed  to  be 
placed  upon  the  discharge  ends  of  radiators  of  steam-heating  systems  for  the 
purpose  of  discharging  the  air  and  water  of  condensation  from  the  radiators ; 
and  the  object  of  the  Invention  is  to  provide  means  whereby  when  the  air 
contained  in  the  radiator  to  which  the  device  is  attached  has  been  forced 
from  the  radiator  through  this  device  by  the  pressure  in  such  radiator  being 
greater  than  the  pressure  on  the  discharge  end  of  this  apparatus  no  con- 
siderable quantity  of  steam  will  be  discharged  from  the  radiator,  while  water 
of  condensation  forced  into  or  deposited  in  the  device  will  be  automatically 
discharged  therefrom  when  more  than  a  given  quantity  of  such  water  of  con- 
densation is  contained  in  the  fioat-chamber  thereof.  A  further  object  of  the 
invention  Is  to  obtain  a  device  of  the  kind  named  and  for  the  purpose  set 
forth  which  will  produce  a  minimum  of  noise  in  the  operation  thereof,  par- 
ticularly when  applied  to  a  vaccum  steam-heating  system." 

The  drawings  are: 


The  general  description,  for  reference  to  the  drawings,  appears  as  follows : 
"In  the  drawings  referred  to,  Figure  1  is  a  side  elevation  of  a  radiator 
with  a  device  embodying  this  invention  attached  thereto,  such  figure  show- 
ing also  the  attachment  of  the  steam-supply  pipe  to  the  radiator  and  the  at- 
tachment of  a  pipe  to  the  discharge  end  of  this  apparatus,  such  pipe  being 
adapted  to  constitute  the  vacuum-pipe  of  a  vacuum  steam-heating  system. 
Fig.  2  is  a  vertical  sectional  view,  on  an  enlarged  scale,  of  the  device  em- 
bodying this  invention;  and  Fig.  3  is  a  view  showing  in  detail  a  leakage- 
.  groove  in  the  valve  attached  to  the  float  of  the  apparatus. 

"A  reference  letter  applied  to  designate  a  given  part  is  used  to  indicate 
such  part  throughout  the  several  figures  of  the  drawings  wherever  the  same 
appears. 
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"In  Flgr.  1,  A  Is  a  radiator  In  a  steam-heating  system,  B  is  a  steam-snpply 
pipe  to  radiator  A,  and  (7  Is  a  valve  which  when  closed  prevents  admission 
of  steam  to  radiator  A  and  which  must  be  open  in  order  to  permit  steam 
to  flow  from  steam  supply  pipe  B  into  radiator  A,  i>  is  a  side  elevation  of 
a  device  embodying  this  invention  attached  to  the  discharge  end  of  the 
radiator  A,  and  ^  is  a  pipe  attached  to  the  discharge  end  of  this  apparatus. 

"For  the  construction  of  the  device  embodying  this  invention  particular 
reference  is  made  in  the  description  to  Fig.  2  of  the  drawings,  wherein  d 
Is  the  outer  shell  or  casing  of  the  device.  JF  is  the  stem  of  the  device,  by 
means  of  which  the  device  is  attached  to  the  radiator,  preferably  by  a  union 
G,  consisting  of  the  parts  g  g\  IF  is  a  well  in  the  shell  d,  adjacent  to  the 
stem  F,  J  is  the  float-chamber  of  the  device.  JT  is  a  float  in  float-chamber 
J,  Radiator  A  and  float-chambelr  J  are  connected  by  a  conduit  comprising 
a  passageway  through  stem  F  to  well  H  and  a  passageway  I  from  well  H 
to  such  float-chamber.  Passage  I  discharges  into  float-chamber  J  above 
the  level  of  the  water  therein  required  to  lift  the  float  £^,  as  at  i.  ?i  is  a 
continuation  of  the  side  wall  of  the  casing  to  below  the  top  of  the  passage 
in  stem  F,  forming  a  weir.  Float  K  is  provided  at  the  lower  end  thereof 
with  valve  k,  seating  on  seat  {,  to  close  outlet  L  when  the  float  is  in  Its' 
lowest  position,  and  at  its  upper  end  with  guide-stem  k%  moving  loosely  in 
the  recess  d\  provided  therefor  in  shell  d,  k^  \b  &  groove  In  valve  fc, 
forming  a  leakage  therethrough  when  the  valve  is  seated,  ^s  Is  a  stem  to 
valve  k,  extending  below  the  valve-seat  {  into  the  outlet  L,  such  stem  tend- 
ing to  keep  the  valve-seat  clean  in  the  operation  of  the  apparatus.  Valve- 
seat  I  is  preferably  raised  slightly  above  the  bottom  of  float-chamber  J  for 
the  same  reason — ^that  is,  to  tend  to  keep  the  valve-seat  clean.  If  is  a  ver- 
tically extending  passageway  communicating  at  its  upper  end,  as  by  means 
of  the  restricted  passageway  N,  with  the  float-chamber  J,  and  at  its  lower 
end  with  the  outlet  L  below  the  seat  {  of  valve  fc.  The  restricted  passage- 
way ^  is  of  such  diameter  that  when  steam  passes  therethrough  some  of 
such  steam  is  converted  into  water  of  condensation.  0  is  a  cap  provided 
td  close  the  opening  in  the  wall  of  shell  d,  through  which  the  elbow  n  (pro- 
vided with  the  restricted  passageway  N  therethrough)  is  inserted  in  its 
place  in  passageway  M  and  screwed  Into  position  substantially  as  illustrated 
in  Fig.  2  of  the  drawings.  0'  is  a  cap  closing  the  upper  end  of  passage- 
way Jf.    OS  Is  a  cap  closing  the  upper  end  of  the  floatrchamber  JJ" 

The  claims  whereof  infringement  is  alleged  in  No.  1,818  are: 

"1.  Valve  mechanism  for  discharging  air  and  water  of  condensation  from 
steam-heating  systems  by  differential  pressure,  comprising  a  float-chamber, 
a  liquid-discharge  passage  communicating  therewith,  a  float  for  governing 
said  discharge-passage,  a  conduit  adapted  to  provide  communication  between 
a  radiator  and  said  float-chamber,  a  liquid  seal  arranged  to  be  sealed  by 
the  accumulation  of  water  of  condensation  In  said  conduit,  thereby  Increasing 
the  differential  pressure  on  opposite  sides  of  said  liquid  seal,  whereby  a 
portion  of  the  accumulated  water  of  condensation  is  forced  Into  said  float- 
chamber,  and  an  air-discharge  passage  arranged  to  discharge  the  air  after 
it  has  passed  said  liquid  seal. 

"2.  Valve  mechanism  for  discharging  air  and  water  of  condensation  from 
steam-heating  systems  by  differential  pressure,  comprising  a  float-chamber, 
a  liquid-discharge  passage  communicating  therewith,  a  float  and  a  valve  at- 
tached thereto  for  governing  said  discharge-passage,  a  conduit  adapted  to 
provide  communication  between  a  radiator  and  said  float-chamber,  a  liquid 
seal  arranged  to  be  sealed  by  the  accumulation  of  water  of  condensation 
In  said  conduit,  thereby  increasing  the  differential  pressure  on  opposite  sides 
of  said  liquid  seal  whereby  a  portion  of  the  accumulated  water  of  condensa- 
tion is  forced  into  said  float-chamber,  and  an  air-discharge  passage  arranged 
to  discharge  the  air  after  it  has  passed  said  liquid  seal. 

"3.  Valve  mechanism  for  discharging  air  and  water  of  condensation  from 
steam-heating  systems  by  differential  pressure,  comprising  a  float-chamber, 
a  liquid-discharge  passage  communicating  therewith,  a  float  and  a  valve  at- 
tached to  the  under  side. thereof  for  governing  said  discharge-passage,  a 
conduit  adapted  to  provide  communication  between  a  radiator  and  said  float- 
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chamber,  a  liquid  seal  arranged  to  be  sealed  by  the  accnmulatlon  of  water 
of  condensation  In  said  conduit,  thereby  Increasing  the  differential  pressure 
on  opposite  sides  of  said  liquid  seal,  whereby  a  portion  of  the  accumulated 
water  of  condensation  is  forced  Into  said  float-chamber,  and  an  alr-dlscharge 
passage  arranged  to  discharge  the  air  after  It  has  passed  said  liquid  seal. 

"4.  ValTe  mechanism  for  discharging  air  and  water  of  condensation  from 
steam-heating  systems  by  differential  pressure,  comprising  a  float-chamber, 
u  liquid-discharge  passage  communicating  therewith,  a  float  and  a  yalre 
rigidly  attached  to  and  extending  below  the  under  side  thereof  and  moving 
therewith  to  open  and  close  said  discharge-passage,  a  conduit  adapted  to 
provide  communication  between  a  radiator  and  said  float-chamber,  a  liquid 
seal  arranged  to  be  sealed  by  the  accumulation  of  water  of  condensation  In 
said  conduit,  thereby  Increasing  the  differential  pressure  on  opposite  sides 
of  said  liquid  seal,  whereby  a  portion  of  the  accumulated  water  of  condensa- 
tion Is  forced  Into  said  float-chamber,  and  an  alr-dlscharge  passage  ar- 
ranged to  discharge  the  air  after  it  has  passed  said  liquid  seat*' 

The  complainants  contend  that  the  remaining  claims — 5  to  9  Inclusive — are 
Involved  with  the  foregoing  in  the  second  suit  (No.  1,810),  but  claim  5  is 
sufficient  for  all  purposes  of  the  opinion,  namely: 

"5.  Valve  mechanism  for  discharging  air  and  water  of  condensation  from 
steam-heating  systems  by  differential  pressure,  comprising  a  float-chamber, 
a  liquid-discharge  passage  communicating  therewith,  a  float  for  governing 
said  discharge-passage,  a  conduit  adapted  to  provide  communication  between 
a  radiator  and  said  float-chamber,  and  opening  into  said  float-chamber  above 
the  line  of  flotation  of  said  float,  a  liquid  seal  arranged  to  be  sealed  by 
the  accumulation  of  water  of  condensation  in  said  conduit,  thereby  Increas- 
ing the  differential  pressure  on  opposite  sides  of  said  liquid  seal,  whereby  a 
portion  of  the  accumulated  water  of  condensation  is  forced  into  said  float- 
chamber,  and  an  air  vilscharge  passage  arranged  to  discharge  the  air  after  it 
has  passed  i^ald  liquid  seal. 

The  "Boegen  valve,"  charged  to  be  an  Infringement  In  No.  1,818,  appears 
In  the  drawings  of  the  Boegen  patent  as  follows: 
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The  "Leathesser  Talye,"  enjoined  in  No.  1,810  as  an  infringement,  la  thus 
shown  in  the  drawings  of  Leuthesser's  patent. 


Other  facts  involved  under  the  issues  are  stated  in  the  opinion. 

Thomas  A.  Banning,  of  Chicago,  111.,  for  Monash-Younker  Co. 
Taylor  E.  Brown,  of  Chicago,  111.,  for  Byron  E.  Van  Auken,  and 
another. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  These 
appeals  are  several,  brought  from  a  final  decree  in  one  suit  and  an 
injunctional  order  in  another  suit,  successively  instituted  by  the  com- 
plainants, Van  Auken  and  Consolidated  Engineering  Company,  against 
the  defendant,  the  Monash-Younker  Company,  for  alleged  several 
infringements  of  a  single  patent,  No.  828,153,  issued  to  Van  Auken 
August  7,  1906.  The  bill  first  filed,  involving  an  alleged  infringement 
by  the  defendant's  so-called  "Boegen  valve,"  was  dismissed  on  final 
hearing  of  the  issues,  and  the  complainants'  appeal  from  such  de- 
cree i^  designated  as  No.  1,818.  Therein  the  opinion  of  tfie  trial  court 
— reported  187  Fed.  141,  conjointly  with  another  bill  for  infringement 
not  involved  in  the  appeal — overrules  the  defense  interposed  of  an- 
ticipation by  prior  patents,  but  sustains  the  defenses  of  limitation 
of  the  scope  of  tfie  claims  and  of  noninfringement  thereunder.  In 
the  subsequent  suit,  however,  the  alleged  infringement  was  another 
device  adopted  by  the  defendant,  called  the  "Leuthesser  valve,"  and 
upon  hearing  of  a  motion  to  enjoin  the  use  thereof,  pendente  lite, 
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an  injunctional  order  was  granted— -no  opinion  being  filed — and  the 
defendant  appeals  therefrom  in  No.  1,810. 

For  convenience  both  appeals  were  submitted  and  heard  together 
— with  the  testimony  in  both  suits  embraced  in  one  record  (No.  1,810), 
but  stipulated  as  applicable  to  either — and  they  are  so  treated  in  this 
opinion.  Thus  the  defenses  set  up  and  urged  lu^der  the  primal  bill 
(in  appeal  No.  1,818),  both  (1)  of  anticipation  by  prior  patents  and 
publications  and  (2)  of  limitation  of  the  scope  of  invention  and  claims 
by  the  prior  art,  are  made  applicable  to  the  second  bill  and  order 
appealed  from  (in  No.  1,810),  so  that  these  issues  are  involved  alike 
in  both  appeals,  leaving  only  the  issue  of  infringement  under  each 
bill  to  be  considered  separately. 

The  Van  Auken  patent  in  suit  (No.  828,153)  was  granted  under  an 
application  filed  August  1,  1903,  for  "improvements  in  valves  for 
radiators,"  and  both  usefulness  and  popularity  of  the  device  and  sub- 
stantial improvement  therein  over  the  pre-existing  valves  or  traps 
for  analogous  purpose  are  established  facts  under  the  evidence.  It 
discloses  a  compact  device  of  the  well-known  float-valve  type,  adapted 
for  use  in  a  vacuum  system  of  steam-heating.  As  aptly  stated  in  the 
brief  for  complainants,  it  is  provided  with  means,  when  attached  to 
the  radiator,  to  "continuously  and  automatically  carry  away  the  air" 
and  "automatically  and  intermittently  carry  away  the  water  of  con- 
densation, while  at  the  same  time  forming  such  a  barrier  between  the 
outlet  pipe  and  the  radiator"  that  "waste  of  steam"  is  prevented. 
"Placed  on  the  discharge  of  the  radiator"  and  connected  "with  the 
return  line  in  the  vacuum  system,"  it  "automatically  separates  the 
air  and  the  water  of  condensation  from  the  steam  and  discharges 
the  former  while  retaining  the  latter." 

Invalidity  of  the  patent  is  asserted  upon  two  'grounds — (a)  for 
"complete  anticipation"  by  prior  patents  and  (b)  for  want  of  "proper 
mechanical  combinations" — ^but  we  believe  these  contentions  of  the 
defendant  are  without  merit  and  that  neither  requires  discussion,  aside 
from  this  remark;  That  the  prior  patents  relied  upon  (British  and 
American)  are  specifically  mentioned  in  the  opinion  of  the  trial  court, 
above  referred  to,  and  that  we  concur  in  the  ruling  thereof  in  so  far 
as  it  upholds  the  validity  of  Van  Auken's  patent. 

The  issue  of  infringement  presented  under  each  appeal  hinges  upon 
interpretation  of  the  patent  claims  in  suit,  respectively,  with  the  scope 
of  invention  therein,  under  Umitations  imposed  by  the  prior  art,  as 
the  controlling  inquiry.  In  support  of  each  charge  of  infringement, 
it  is  contended  on  behalf  of  the  complainants  that  Van  Auken  dis- 
covered and  disclosed  in  the  patent  "a  new  principle  for  discharging 
air  and  water  of  condensation"  from  such  heating  systems,  "striking' 
out  in  an  entirely  new  direction"  from  the  old  devices  and  "by  the 
use  of  his  new  principle  of  operation"  he  disclosed  "certain  funda- 
mental ideas  in  valve  construction,"  and  is  well  entitled  to  claim 
pioneer  invention  in  that  art.  This  contention,  if  tenable  in  the  light 
of  the  prior  art,  would  leave  no  escape  from  infringement  by  both 
of  the  devices  adopted  by  the  defendant.  It  is  predicated,  however, 
on  the  provision  in  the  patent  of  a  so-called  "liquid  seal"  in  the  con- 
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duit  from  the  radiator  "to  increase  differential  pressure  and  force  the 
water  up  into  the  float-chamber"  of  the  valve,  and  likewise  discharge 
the  expelled  air  "through  the  seal,"  allege.d  to  be  a  departure  from 
the  entire  prior  art  and  contrary  to  "all  its  teachings";  in  other 
words,  that  it  was  the  patentee's  discovery,  "that  air  could  be  made 
to  pass  through  a  liquid  seal  by  a  differential  pressure."  So,  if  like 
use  and  function  of  this  means  is  plainly  disclosed  in  one  or  more 
prior  valve  devices,  the  patent  claims  must  be  limited  accordingly, 
and  the  broad  interpretation  sought  on  the  part  of  the  complainants, 
through  its  alleged  discovery  by  the  patentee,  is  unauthorized.  With 
the  inquiry  thus  narrowed,  we  believe  the  evidence  to  be  sufficient 
for  its  solution,  without  entering  upon  the  other  questions  discussed 
in  the  briefs,  whether  disclosures  of  the  prior  art,  in  steam  traps  and 
plumbing  devices,  would  not  bar  such  broad  definition  of  the  inven- 
tion. 

Various  prior  patents,  British  and  American,  are  in  evidence  and 
exhaustively  discussed  in  the  expert  testimony  and  in  the  arguments 
of  counsel,  directed  primarily  to  the  issue  of  anticipation,  but  offered 
and  discussed  as  well  for  proof  of  the  prior  art  involved  in  the  present 
inquiry.  Four  of  these  prior  art  references  are  deemed  sufficient  for 
mention  in  our  opinion,  namely:  British  patents,  (a)  No.  941,  issued 
to  Vickerman  in  1860,  and  (b)  No.  11,741,  issued  to  Donnelly  in  1900; 
United  States  patents,  (c)  No.  302,622,  issued  to  Coffee  in  1884,  and 
(d)  No.  673,250,  issued  to  Ford,  April  30,  1901.  For  interpretation 
of  each  of  these  patents,  their  disclosures  of  various  means  and  func- 
tions are  in  dispute  between  the  parties,  and  the  evidence  in  respect 
of  the  devices  of  Vickerman,  Coffee,  and  Ford  is  not  satisfactory 
for  complete  understanding  of  all  their  co-operating  means;  but  we 
are  satisfied  that  the  means  and  function  of  a  liquid  seal  are  disclosed 
therein,  for  passing  at  the  inlet  (automatically)  both  water  and  air, 
through  differential  pressure.  The  Donnelly  patent,  however,  dis- 
closes  completely,  as  we  believe,  both  means  and  function  of  the 
liquid  seal  of  the  Van  Auken  patent,  in  so  far  as  concerns  the  present 
inquiry,  and  if  Donnelly's  disclosure  anticipates  therein  the  Van  Au- 
ken invention,  in  the  sense  of  the  patent  law,  it  becomes  immaterial 
whether  the  other  references  are  anticipations  in  any  measure. 

Donnelly's  British  patent  (No.  11,741)  was  granted  in  1900,  so  that 
it  was  "more  than  two  years  prior  to"  Van  Auken's  application  for 
his  patent,  August  1,  1903.  It  is  contended  on  the  part  of  the  com- 
plamants  that  the  actual  date  of  Van  Auken's  invention  is  established 
by  his  undisputed  testimony  as  November  16,  1896,  and  that  he  is  thus 
entitled  to  priority  over  subsequent  patents  and  publications.  This 
view  of  the  date  of  invention  appears  to  be  adopted  in  the  opinion 
below,  which  states  that  "the  invention  of  Van  Auken,  embodied  in 
both  patents,  was  made  in  1896,"  and  "disclosed  by  Van  Auken  to 
Canfield,  July  15,  1901"— the  other  patent  referred  to  being  No.  890,- 
555,  issued  to  Canfield  &  Van  Auken,  on  their  application  of  March 
22,  1902,  for  another  form  of  radiator-valve  containing  the  so-called 
"liquid  seal."  Also,  under  interference  proceedings  in  the  Patent  Of- 
fice Van  Auken  was  awarded  priority  over  rival  applicants  for 
109F.— 0 
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analogous  devices,  but  the  issues  there  presented  are  plainly  distin- 
guishable from  the  present  inquiry.  The  only  invention  here  involved 
is  that  of  the  patent  combination  in  suit,  so  that  the  question  of  prior- 
ity hinges  on  the  date  of  such  invention;  and  neither  fact  nor  date 
of  the  alleged  Van  Auken  concept  of  the  liquid  seal,  as  a  means  to 
discharge  both  air  and  water  from  the  radiator,  can  serve  to  broaden 
the  scope  of  invention  in  this  patent,  unless  it  originated  therein  as 
part  of  the  invention.  In  view,  therefore,  of  its  earlier  embodiment 
in  the  Canfield  &  Van  Auken  application,  we  are  not  satisfied  that 
the  testimony  carries  back  the  invention  of  Van  Auken's  patent 
in  suit  to  1896,  or  any  specific  date  prior  to  his  application  for  a 
patent.  Whatever  may  be  its  actual  date,  however,  we  are  of  opinion 
that  the  statutory  amendment  of  1897  (Act  March  3,  1897,  29  Stat.  c. 
391,  p.  692;  sections  4886  and  4920,  3  U.  S.  Comp.  Stat.  1901,  pp. 
3382,  3394)  is  applicable  thereto,  and  that  the  invention  cannot  be 
carried  back  "more  than  two  years  prior  to  his  application."  Thus 
the  Donnelly  patent  (pleaded  in  the  answer  as  an  anticipation)  is  prior 
in  legal  eflfect  and  pertinent  as  a  disclosure  of  the  prior  art. 

The  Donnelly  device  exhibits  a  valve  for  attachment  to  the  dis- 
charge end  of  the  radiator,  "adapted  to  automatically  control  the  dis- 
charge of  air  and  water  of  condensation  from  the"  radiator,  illustrated 
in  Fig.  7  of  the  drawings  as  follows: 

It  describes  and  shows  means 
for  a  water  seal  in  the  conduit 
from  the  radiator,  substantially 
like  that  of  Van  Auken,  whereby 
the  air  and  water  discharged  from 
the  radiator  "pass  through  the  seal 
by  differential  pressure,"  the  water 
entering  a  float-chamber  and  op- 
erating the' float,  as  in  Van  Auken's 
valve,  except  that  the  water  enters 
below  the  float,  instead  of  "above 
the  line  of  flotation  of  said  float" 
as  specified  in  Van  Auken's  patent. 
They  are  not  alike  in  means  and 
arrangement  for  expelliijg  water 
and  air  from  the  valve,  and  the 
Donnelly  device  differs  substan- 
tially in  its  additional  motor  pro- 
vision of  a  flexible  diaphragm,  with 
which  the  float  co-operates  to  close 
the  vent  and  the  resulting  suction 
"allows  all  the  water  to  discharge 
into  the  return  pipe."  These  differences  do  not  require  analysis  for 
the  purposes  if  this  inquiry,  as  we  believe  the  above-mentioned  dis- 
closure of  the  water  seal  and  its  function,  co-operating  with  the  float 
and  other  means,  clearly  anticipates  the  like  provision  for  a  water 
seal  in  Van  Auken's  device,  leaving  no  room  for  its  interpretation 
as  Van  Aujcen's  discovery. 
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The  further  contentions  of  the  complainants  in  support  of  broad 
claims — (1)  that  Donnelly's  valve  was  abandoned  as  worthless  after 
trial  in  this  country,  and  (2)  that  the  rulings  of  the  Patent  Office,  in 
the  course  of  the  above-mentioned  interference  proceedings,  interpret 
the  claims  broadly — do  not  require  extended  discussion.  In  respect 
of  the  Donnelly  valve,  it  appears  that  the  Warren  Webster  Company 
used  them  for  some  time,  but  the  diaphragms  became  crystallized  in^ 
use  and  many  of  the  valves  were  taken  out  for  that  reason,  that  they* 
then  made  a  valve  of  like  structure,  omitting  the  diaphragm  feature, 
with*  adaptations  for  use  of  the  float,  and  have  used  it  with  entire 
success,  although  they  have  taken  license  therefor  under  Van  Auken ; 
and  this  testimony  furnishes  strong  evidence  of  utility  in  such  provi- 
sions of  Donnelly  applicable  to  the  issue.  The  rulings  referred  to  of 
the  Patent  Office,  not  only  related  to  a  different  issue,  but  are  without 
force  in  any  view  for  solution  of  the  inquiry  into  the  Donnelly  dis- 
closure. 

We  are  of  opinion,  therefore,  that  the  scope  of  invention  in  Van 
Auken's  patent  is  limited  by  the  above-mentioned  prior  disclosures, 
and  that  the  claims  are  not  generic,  but  must  be  limited  to  the  par- 
ticular means  in  combination  specified  in  the  patent  and  drawings. 

1.  Are  the  claims  thus  defined  infringed  by  the  defendant's  "Boegen 
valve,"  involved  in  appeal  No.  1,818?  In  several  features  its  depar- 
ture from  the  Van  Auken  specifications  is  unmistakable  and  conceded : 

(1)  Van  Auken's  inlet  conduit  is  carried  up  between  the  valve  cas- 
ing and  the  float-chamber,  as  described  "above  the  line  of  flotation," 
to  discharge,  the  water  into  the  chamber  at  the  top — ^with  various  ad- 
vantages over  prior  means  as  pointed  out  in  the  specifications  and 
testimony — while  the  Boegen  conduit  delivers  the  water  at  the  bot- 
tc«n  of  the  float-chamber,  as  shown  in  the  above-mentioned  earlier 
devices  of  Donnelly  and  Canfield  &  Van  Auken.  Thus  Van  Auken's 
improvement  (as  described)  in  this  particular  is  not  adopted  by  the 
defendant. 

(2)  This  difference  results  in  another  distinction  in  their  water 
seals.  As  stated  by  complainants'  expert,  the  Van  Auken  seal  "is 
formed  entirely  in  the  conduit  and  by  only  a  small  quantity  of  water 
and  this  seal  is  entirely  separate  and  distinct  from  the  water  in  the 
float-chamber;  while  in  the  defendant's  device  the  'complete  seal' 
against  the  passage  of  steam"  is  not  so  effected.  It  is  operative  only 
when  the  float-chamber  is  partially  filled  with  water,  so  that  the  Van 
Auken  "benefit  of  having  the  seal  entirely  undisturbed  by  the  rise 
and  fall  of  the  water  in  the  float-chamber  is  not  present"  in  the  Boegen 
valve. 

(3)  The  valves  differ  substantially  in  the  provision  for  water  dis- 
charge, as  pointed  out  in  the  opinion  below,  as  follows : 

**Van  Auken  empties  the  float-chamber  as  soon  as  the  water  gets  high 
enoiigh  to  buoy  up  the  float,  while  defendant  keeps  the  water  constantly 
at  a  point  Just  below  the  flotation  line.  Van  Auken  discharges  only  the  wa- 
ter of  condensation  by  the  rising  of  the  float,  while  defendant  discharges 
water,  floatage,  and  air  by  a  like  operation.  The  working  of  the  device  is 
in  this  respect  sufliciently  different  from  Van  Auken's,  and  on  a  sufficiently 
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different  principle,  to  avoid  infringement,  even  if  the  claims  as  to  the  conduit 
are  to  be  given  a  broad  construction,  instead  of  the  narrowed  .  one  here 
adopted.  Defendant's  water  outlet  is  entirely  new,  and  accomplishes  a  some- 
what improved  result" 

(4)  The  air  discharge  passage  of  Van  Auken  is  outside  the  float- 
chamber  and  independent  of  the  float,  while  the  Boegen  valve  dis- 
charges through  the  float,  with  consequent  benefits  which  do  not  re- 
•  quire  specification. 

We  believe  noninfringement  to  be  clearly  established  by  these  de- 
partures from  the  patent  device — in  the  main  adaptations  from  the 
prior  art — and  that  the  complainants'  bill  was  rightly  dismissed  (ap- 
peal No.  1,818)  on  that  ground. 

2.  We  are  not  advised  of  the  distinctions  in  the  Leuthesser  valve 
from  the  Boegen  valve  which  were  found  by  the  court' below  suf- 
ficient to  enjoin  the  former  as  an  infringement,  although  dismissing 
the  bill  charging  infringement  in  use  of  the  Boegen  valve;  and  we 
have  vainly  searched  throughout  the  expert  testimony  and  elaborate 
briefs  submitted  on  behalf  of  the  complainants  for  any  distinction 
thereof  which  would  justify  affirmance  of  both  rulings.  Under  the 
foregoing  interpretation  of  the  Van  Auken  patent  and  claims,  how- 
ever, we  are  impressed  with  no  view  of  the  Leuthesser  (patented) 
device,  as  used  by  the  defendant,  upon  which  infringement  can  be 
charged.  Its  inlet  conduit  provision  is  differentiated  from  Van  Auken 
equally  with  that  of  Bo^en.  While  it  is  true  that  the  water  from 
the  radiator  is  initially  forced  upwards  in  the  valve  near  "the  line  of 
flotation,"  it  is  not  there  discharged  into  the  float-chamber,  but  is  sep- 
arated therefrom  by  an  annular  form  of  shield  for  conduit,  which 
conveys  the  water  to  the  bottom  of  the  float-chamber,  where  ' 
it  is  discharged  thereto  through  perforations  in  the  shield.  It 
thus  serves  alike  with  the  Boegen  conduit  for  an  inlet  delivery  at 
the  bottom,  and  not  for  Van  Auken's  top  delivery,  although  it  may 
be  an  improvement  over  either  form  for  the  purposes  of  the  float. 
The  outlet  provision  for  discharging  the  water  from  the  float-cham- 
ber is  outside  that  chamber,  alike  with  that  of  Boegen  distinguishable 
from  the  Van  Auken  means  and  method;  and  the  air  discharge  is 
through  the  float,  as  in  Boegen's  device,  but  differently  arranged,  for 
which  advantages  are  claimed  over  either  of  the  other  methods. 

Accordingly,  we  are  of  opinion  that  the  proof  fails  to  establish  in- 
frii^gement — irrespective  of  any  presumption  arising  from  the  Leu- 
thesser patent  "that  there  was  a  substantial  difference  between  the 
inventions"  (Kokomo  Fence  M.  Co.  v.-  Kitselman,  189  U.  S.  23,  23 
Sup.  Ct.  527,  47  L.  Ed.  689) — and  that  the  bill  charging  such  infringe- 
ment must  be  dismissed. 

The  decree,  therefore,  appealed  from  in  No.  1,818  is  affirmed,  and 
the  in  junctional  order  appealed  from  in  No-  1,810  is  reversed,  with 
direction  to  the  court  below  to  dismiss  the  complainants'  bill  therein 
for  want  of  equity. 
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BLESBB  T.  BALDWIN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  23,  1012.) 

No.  1,847. 

1.  Patents  (§  328*) — Validitt  Ain>  IiarBiNGEiacwT— Acetylknb  Gas  Geneb- 

ATiNQ  Lamp. 

Tbe  Baldwin  patent,  No.  656,874,  for  an  acetylene  gas  generating  lamp, 
was  not  anticipated  and  discloses  invention,  but  in  view  of  the  prior  art 
Is  not  entitled  to  a  broad  construction  with  reference  to  equivalents. 
Claim  1  held  infringed  by  the  lamp  of  the  Bleser  patent.  No.  949,349,  and 
claims  2,  3,  4,  5,  6,  and  10  not  infringed. 

2.  Patents  (§  328*) — ^Validity  and  Infringement— Acsttlbns  Gas  Geneb- 

atino  Lamp. 

The  Baldwin  patent.  No.  821,580,  for  an  improvement  in  acetylene  gas 
generating  lamps,  held  valid,  but  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Illinois. 

Suit  in  equity  by  Frederick  E.  Baldwin  against  Jacob  Bleser.  De- 
cree for  complainant,  and  defendant  appeals.  Affirmed  in  part,  and 
reversed  in  part. 

Appellee  was  granted  two  patents  for  improvements  in  acetylene  gas  gen- 
erating lamps.  The  prior  one  was  granted  August  28,  1900,  as  number 
65es,874,  and  the  other  was  granted  May  22,  1906,  and  numbered  821,580. 
This  Suit  was  instituted  to  restrain  infringement  of  claims  1,  2,  8,  4,  5,  6,  and 
10,  of  the  lirst-named  patent,  and  claims  1  and  4  of  the  second-named  patent, 
on  January  21,  1909.  The  answer  sets  up  the  usual  defenses  of  want  of 
validity  and  noninfringement  In  a  general  way,  both  patents  cover  devices 
having,  (1)  a  water  reservoir  located  above;  (2)  a  receptacle  for  containing 
calcium  carbide;  (3)  a  tube  leading  from  the  former  down  into  either  direct 
or  indirect  co-operation  with  the  contents  of  the  latter,  and  distributing 
water  thereto;  (4)  a  valve  controlling  the  flow  of  water  from  the  reservoir 
to  the  calcium  carbide  chamber  through  said  tube;  and  (5)  a  rotatable  stem 
extending  outside  the  reservoir  so  as  to  form  a  handle,  and  extending  down- 
ward to  and  carrying  the  valve,  and  then  passing  on  down  through,  and 
some  distance  below  the  connecting  tube.  In  both,  the  flow  of  water  Is  regu- 
lated by  the  pressure  of  the  gas  generated  in  the  calcium  carbide  chamber, 
acting  upon  the  column  of  water  in  the  tube,  and  by  the  valve  arrangement 

In  the  first-named  patent  the  stem  serves  (1)  to  rotate  the  valve  into  and 
out  of  the  seat,  and  (2)  to  clear  the  inside  of  the  tube  from  obstructing  ac- 
icretion&  The  latter  is  accomplished  by  bending  the  wire  which  acts  as  a 
spring  core,  and  serves  to  steady  the  valve  in  the  device  of  claims  2,  8,  4,  5, 
6.  and  10,  of  the  first  patent  and  claims  1  and  4  of  the  second  patent,  and 
by  the  piston-like  action  of  the  stem  of  claim  1.  Claim  10  of  the  first  patent 
pertains  only  to  the  manner  of  adjusting  gas  generation  to  the  requirements 
of  the  lamp.  , 

In  the  second  patent,  the  stem  protruding  below  the  bottom  of  the  tube 
Is  lengthened  and  bent  at  an  angle  so  as  to  stir  up  the  calcium  carbide,  whi<di 
has  a  tendency  to  clog  and  cake  about  the  tube  opening.  Each  device  pro- 
vides for  a  burner.  The  tube  and  stem  in  the  first  patent  in  suit  have  only 
indirect  contact  with  the  carbide  body,  since  these  extend  into  a  vertical 
foraminous  tube  resting  upon  and  rising  from  the  fioor  of  the  carbide  cham- 
ber. This  tube  holds  the  carbide  away  from  the  end  of  the  tube  and  stem. 
In  the  latter  patent,  these  ends  are  not  protected  from,  but  extend  well  into 

•For  other  cases  see  same  topio  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  mass  of  carbide.  The  construction  and  operation  of  the  devices  of  the 
patents  in  suit,  so  far  as  here  inyolyed,  will  be  readily  understood  from  the 
drawings  here  produced. 


FigJ 


FtgtZ 


It  will  be  noticed  that  the  protruding  end  of  the  stem,  below  the  tube  0 
In  the  carbide  chamber  is  pointed.  This,  the  patent  asserts,  secures  the  de- 
livery of  the  water  to  the  carbide  in  small  drops  or  particles.  An  excess  of 
water  supplied  to  the  carbide  results  in  an  excess  of  gas,  which,  in  turn, 
stops  the  flow  of  water  through  the  tube.  The  valve  is  manually  adjusted, 
BO  that,  otherwise  than  as  above  stated,  there  is  no  automatic  adjustment  of 
the  water  supply.  The  water  pressure  is  determined  by  the  height  of  the 
water  column  in  the  tube  and  tank.  When  the  gas  pressure  exceeds  the 
water  pressure,  there  may  be  said  to  be  an  excess  of  gas  pressure,  and  the 
supply  of  water  will  be  resisted.  It  is  therefore  evident  that  the  required 
pressure  must  be  adjusted  to  meet  the  volume  of  gas  required  by  any  given 
burner.  Some  of  these,  of  course,  will  consume  more  gas  than  others.  In 
order  to  meet  these  varying  conditions,  the  required  pressure  must  be  as- 
certained. 

"In  constructing  my  lamps,**  says  the  patent,  "after  deciding  on  the  special 
form  of  burner  to  be  used  and  determining  that  pressure  of  gas,  with  which 
it  burns  best,  I  make  the  water  tube  of  such  length  that  the  mean  height 
of  the  water  in  the  reservoir,  added  to  the  length  of  the  tube,  will  afford  a 
pressure  approximately  equal  to  that  which  the  lamp  requires.  The  result 
will  be  that  should  the  pressure  in  the  gas  chamber  become  too  great,  the 
supply  of  water  will  be  automatically  shut  off,  but  as  soon  as  the  pressure 
in  the  gas  chamber  becomes  normal  or  less,  the  water  will  drop  slowly  or 
rapidly  as  may  be  required." 

Appellant  cites  three  patents  in  the  prior  art,  viz.:  Patent  No.  591,132. 
granted  to  Handshy,  October  5,  1807,  for  an  acetylene  gas  lamp;  patent 
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No.  638,449,  granted  to  Dolan,  December  6,  1899,  for  an  acetylene  gas  gen- 
erating lamp;  and  patent  No.  644,910  to  Hallows  and  Tucker,  on  March  6, 
lUUO,  for  a  like  lamp. 

The  first-named  patent  calls  for  a  water  chamber,  a  storage  or  pressure 
chamber,  and  a  carbide  chamber.  The  partition  floor  between  the  two  latter 
Is  a  perforated  diaphragm,  and  that  between  the  first  two  Is  a  fiexlble  dia- 
phragm. The  valve  which  controls  the  fiow  of  water  Into  the  tube  which 
supplies  water  to  the  carbide  rests  upon  a  valve  stem  which  is  fastened  to 
the  floor  of  the  carbide  chamber.  The  water  tube  through  which  the  valve 
stem  extends,  depends  from  the  flexible  diaphragm  or  floor  of  the  water 
receptacle,  In  which  also  Is  located  the  valve  seat.  Into  the  carbide  body.  The 
valve  stem,  the  patent  says,  may  be  secured  to  the  prorated  diaphragm 
which  separates  the  gas  chamber  from  the  carbide  chamber,  or  it  niay  be  se- 
cured to  the  top  cover  of  the  water  receptacle.  It  Is  Intended  to  be  rigid  in 
any  case.  To  close  It,  the  flexible  floor  of  the  water  tank  must  be  lifted  to 
contact  with  It  by  the  gas  pressure  In  the  gas  tank  or  chamber.  There  seems 
to  be  no  reason  why  the  flow  of  water  through  the  water  tube  would  not 
also  be  stopped  by  the  gas  pressure  whenever  It  became  excessive.  Just  as 
in  the  patent  in  suit  That  It  could  ever  become  excessive  seems  doubtful, 
since  the  pressure  of  the  gas  would  operate  to  close  the  valve  long  before 
it  would  affect  the  water  in  the  tube,  because  the  weight  or  pressure  of  the 
water  in  the  water  chamber  would  be  only  a  fraction  of  that  obtaining  at 
the  bottom  of  the  water  tube  in  the  carbide  chamber.  The  valve  stem  is  in- 
capable of  being  rotated  to  clear  the  inner  walls  of  the  tube  or  agitate  the 
carbide.  The  Dolan  patent  covers  a  flexible  diaphragm,  as  in  Handshy.  The 
valve  is  carried  by  a  flxed  stem  attached  rigidly  to  a  rod  which  depends 
from  a  nut  located  in  the  flexible  diaphragm  which  is  placed  above  the  water 
chamber.  The  excess  gka  is  conducted  to  the  space  between  the  water  cham- 
ber and  the  valve  carrying  diaphragm.  This  latter  being  lifted  by  gas  pres- 
sure closes  the  valve  and  cuts  off  the  water  supply.  The  carbide  chamber 
is  rotated  at  intervals  to  free  the  carbide  from  the  lime  and  other  accumula- 
tions. When  the  pressure  of  gas  is  removed,  the  diaphragm  is  released  and 
the  valve  is  dropped  from  its  rest 

The  patent  to  Hallows  and  Tucker  has  the  water  and  carbide  chambers. 
The  water  is  conducted  through  tubes  or  a  water  jacket  paralleling  the  sides 
of  the  two  chambers,  and  next  thereto  down  under  the  floor  of  the  carbide 
chamber,  and  thence  to  the  tube  rising  from  that  floor  to  the  top  of  the  car- 
bide body,  the  entrance  to  which  is  controlled  by  a  plug  or  valve  operated  by 
a  revoluble  stem  which  terminates  at  the  top  of  the  lamp  In  a  milled  nut 
When  the  plug  or  valve  is  rotated  out  of  Its  seat,  the  water  ascends  the  tube 
and  overflows  into  the  carbide.  There  is  no  provision  made  for  the  cessation 
of  the  generation  of  gas,  though  it  is  not  apparent  why  the  gas  pressure 
would  not  stay  the  upward  flow  of  the  water  in  the  tube.  According  to  the 
spedflcatlon,  when  the  pressure  of  gas  is  excessive,  the  gas  escapes  through 
the  water  supply  tubes  or  jacket  at  the  side. of  the  chambers,, passing  up  to 
the  water  chamber,  and  thence  out  into  the  atmosphere. 

Owing  to  the  arrangement  there  seems  to  be  no  need  of  a  tube  cleaner, 
though  the  rotatable  tube  is  shown  in  the  supply  tube  in  the  carbide  chamber ; 
its  only  suggested  use  being  the  operation  of  the  water  supply  plu'g  or  valve. 

Appellant's  device  is  substantially  that  of  patefit  No.  949,349,  granted  to 
Mm  February  15,  1910,  for  an  acetylene  gas  generator  lamp,  and  is  shown  in 
figure  2  of  that  patent  so  far  as  essential  on  this  hearing.  It  has  the  water 
and  carbide  chambers,  the  water  supply  tube  governed  by  a  valve  carried 
by  a  stem  having  a  central  bore  through  which  passes  a  needle — both  sepa- 
rately operated  by  external  handles.  In  the  patent  in  suit,  the  needle  la 
called  the  valve  stem.  Here  the  hollow  tube  carries  the  valve,  which  Is 
rotated  into  and  out  of  its  seat  at  the  bottom  of  the  water  chamber  when 
desired.  The  needle  is  said  to  fit  the  bore  in  the  valve  stem,  also  the  opening 
through  the  valve  body  and  the  feed  tube  loosely,  extending  slightly  below 
the  latter.  It  is  designed  to  be  slid  up  and  down  so  as  to  clean  the  bore. 
The  bottom  of  the  water  supply  tube  enters  the  carbide  mass,  carrying  the 
needle  point  somewhat  in  advance  of  it    The  water  passes  along  the  needle 
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through  the  valve  stem  and  Is  delivered  to  the  carbide  from  the  needle  point, 
as  in  the  patent  in  suit,    in  Cas^  of  excessive  generation  of  gas,  the 'flow 
of  the  water  is  regulated  by  the. back  pressure  of  the  gas  upon  the  columu 
of  water  in  the  tube,  as  in  appellee's  device. 
The  following  drawing  fa^ly  discloses  appellant's  lamp : 


On  the  hearing  before  the  Circuit  Court,  the  prayer  of  the  bill  was  grant- 
ed, defendant  was  enjoined  from  further  infringing  the  patents  in  suit,  an 
accounting  was  ordered,  and  judgment  for  costs  decreed  against  appellant. 
The  cause  is  now  before  the  court  on  appeal  from  that  order.  The  errors 
assigned  are  that  the  court  erred  in  holding  that  each  and  all  of  the  claims 
in  suit  were  valid ;  that  appellant  Infringed  each  of  them ;  and  in  entering  a 
decree  in  favor  of  appellee  and  refusing  to  enter  a  decree  in  favor  of  ap- 
pellant.   Further  facts  are  stated  in  the  opinion. 

A.  H.  Adams,  C.  E.  Pickard,  J.  L.  Jackson,  and  A.  M.  Fitzgerald, 
for  appellant.^ 
JVI.  B.  Philipp  and  James  Q.  Rice,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

KOHLS AAT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
It  was  not  new  in  acetylene  gas  lamps  to  so  adjust  the  pipe  and  needle 
or  stem  running  therethrough  as  that  the  latter  should  move  auto- 
matically up  and  down  within  the  pipe,  and  thereby  clear  it  from  ac- 
cumulations. This  was  attained  in  the  Handshy  patent,  where  the 
pipe  moved  up  and  down  the  stem,  being  the  reverse  of  the  movement 
of  the  stem  and  pipe  in  suit. 

it  was  new  to  claim  the  regulation  of  water  supply  by  means  of 
gas  pressure  upon  the  column  of  water  in  the  water  supply  tube.  No 
reason  is  perceived,  however,  why  the  same  result  could  not  have  been 
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attained  in  the  Handshy  and  Hallows  and  Tudcer  patents,  were  these 
patents  not  provided  with  easier  means  for  relief  from  excessive  pres- 
sure. It  was  also  new  to  secure  more  complete  scouring  of  the  inner 
walls  of  the  water  supply  tube  near  its  lower  end,  by  bending  the 
needle  or  stem  therewithin,  so  as  to  give  it  stiflF  resilient  bearing  against 
the  inner  wall  of  the  tube,  and  at  the  same  time  securing  steadiness 
of  the  valve,  in  case  of  jolting  or  rough  handling.  None  of  the  pat- 
ents of  the  prior  art  disclose  a  stem  protruding  from  the  bore  in  the 
lower  end  of  the  water  supply  pipe.  The  patent  claims  for  this  a 
better  method  of  distributing  or  delivering  the  water  to  the  carbide. 
It  sets  out  that  the  water  should  be  delivered  in  small  drops  or  particles 
and  asserts  that  this  result  follows  the  use  of  a  sharp  pointed  stem. 

Inasmuch  as  the  water  supply  pipe  in  the  first  patent  in  suit  ddivers 
the  water  into  what  is  called  a  foraminous  tube,  through  the  meshes 
of  which  the  water  passes  to  the  carbide,  the  advantage  of  this  feature 
does  not  seem  considerable.  This  patent  has  many  other  elements, 
but  the  foregoing  are  deemed  sufficient  for  the  purposes  of  this  suit 
Taking  into  consideration  the  features  above  mentioned,  the  somewhat 
novel  arrangement  of  the  parts,  and  the  presumption  arising  from  the 
grant,  we  deem  the  validity  of  the  patent,  duly  established,  qualified, 
however,  by  the  disclosures  of  the  prior  art  as  above  set  out.  ^  It  is 
evident,  however,  that  it  covers  no  wide  field  of  invention  and  is  not 
entitled  to  a  broad  construction  with  reference  to  equivalents.  The 
second  patent  in  suit  is  for  alleged  improvements  upon  the  first. 

[2]  As  above  stated,  these  consist  in  its  means  for  agitating  the 
carbide,  and  the  location  of  the  lower  end  of  the  water  tube  and  pro- 
truding stem  within  the  carbide  mass.  The  former  has  some  merit 
of  a  modest  kind.  It  is  new  and  useful,  and,  in  our  judgment,  enti- 
tled to  recoOTiition  as  involving  some  inventive  thought.  The  latter 
is  found  in  Handshy.  As  to  die  tube:  even  were  this  arrangement 
thereof  not  found  in  the  prior  art,  it  fall§  short  of  invention.  With- 
out it,  the  other  feature  is  valueless.  It  is  obviously  the  only  thing  to 
do,  where  it  is  sought  to  stir  up  the  packed  carbide  or  carbide  refuse 
by  the  use  of  a  stem  projecting  from  the  end  of  the  tube.  Some 
claim  is  made  that  appellant's  device  discloses  a  stem,  bent  near  its 
lower  end  to  operate  as  appellee's  does.  This  is  strenuously  contro- 
verted by  appellant. 

An  inspection  of  Exhibit  D,  being  one  of  appellant's  lamps,  alleged 
to  disclose  a  bent  stem,  satisfies  us  that  the  stem  is  not  bent.  The 
Bleser  patent  does  not  call  for  it,  and  the  proofs  do  not  justify  such 
a  finding.  Evidently,  the  tube  is  imperfect,  its  wall  not  being  uni- 
form in  thickness  around  its  perimeter,  thus  throwing  the  needle 
slightly  out  of  true ;  but  the  evidence  fails  to  show  that  there  was  any 
intention  to  bend  it,  nor  does  there  appear  to  have  been  any  advantage 
in  doing  so.  We  do  not  deem  the  position  of  appellee  in  regard  to  its 
being  bent  well  taken.  It  follows  that  appellant  does  not  infringe 
the  second  patent  in  suit,  and  as  to  that  the  bill  is  dismissed  for  want 
V)f  equity.  Since  appellant's  needle  or  stem  is  so  constructed  as  not 
to  bear  frictionally  against  the  inner  walls  of  the  water  supply  tube, 
it  is  not  the  stem  of  claims  2,  3,  4,  S,  and  6  of  the  first  patent  in  suit 
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Claims  2  and  6  set  out  that  the  bent  stem  will  prevent  rotation  of 
the  valve  stem.  Claim  4  functions  the  stem  to  prevent  rotation,  of  the 
valve  itself,  while  claims  2  and  5  ascribe  to  the  stem  the  function  of 
keeping  the  inner  walls  of  the  water  supply  tube  dean — all  operated 
by  a  plug  which  may  be  manipulated  from  outside  the  lamp.  The 
subject-matter  of  claim  10,  which  seeks  to  graduate  the  height  of  the 
water  column  to  the  requirements  of  the  burner,  was  anticipated  in 
the  Hallows  and  Tucker  patent,  so  far  as  need  be  here  considered. 
There  is  no  evidence  that  appellant  has  appropriated  it.  Therefore 
none  of  these  claims  are  deemed  to  have  been  infringed  by  appellant. 
Appellant's  needle,  which  in  some  respects  corresponds  to  appellee's 
bent  stem,  differs  from  it  in  that  it  does  not  carry  the  valve,  is  not 
bent,  does  not  operate  as  a  brake,  and  may  be  moved  up  and  down, 
and,  as  seems  apparent,  rotated  without  interfering  with  the  water 
supply  tube  or  any  other  element  of  his  combination. 

The  Bleser  patent  calls  for  a  needle  fitting  loosely  into  the  tube  and 
other  hollow  parts  of  which  it  constitutes  the  core.  Its  function  is 
^'to  clean  the  tube  4  and  remove  any  obstruction  from  the  end  there- 
of." It  is  clearly  the  stem  of  claim  1  of  the  patent  in  suit,  save  for 
the  fact  that  it  does  not  carry  th6  valve  member.  In  other  respects 
its  mission  is  the  same  as  that  of  the  stem  of  claim  1,  which  claim 
calls  in  part,  for  "a  plug  closing  and  opening  into  the  reservoir,  a  stem 
carried  by  the  plug  and  extending  through  the  reservoir  and  water 
tube,  and  a  valve  secured  to  or  carried  by  the  stem  and  controlling  the 
passage  from  the  reservoir  into  the  said  tube,  as  set  forth."  With  re- 
gard to  appellant's  lamp,  as  a  complete  device,  it  appears  that  it  has  a 
plug  closing  and  opening  into  the  reservoir  by  means  of  a  series  of 
parts  through  which  the  needle  extends,  a  valve  secured  to  or  carried 
by  those  parts  arranged  to  operate  as  a  tube,  which  valve  controls  the 
passage  from  the  reservoir  into  the  water  supply  tube,  and  a  needle 
extending  through  and  beyond  the  tube,  like  that  of  claim  1.  Those 
correlated  parts,  constituting  a  tube,  as  above  stated,  and  carrying 
the  valve,  together  with  the  needle,  are  the  equivalent  of  appellee's 
stem  considering  them  as  an  equivalent,  and  taking  into  account  the 
identity  of  functions  of  appellee's  stem  and  appellant's  needle  from 
the  valve  down  through  and  beyond  the  water  supply  tube,  we  have  an 
appropriation  of  appellee's  device  by  appellant  down  to  that  point, 
wanting  only  the  pointed  stem  or  needle,  which  appellee  claims  en- 
hances the  efficiency  of  his  device.  As  in  Handshy,  so  in  the  appel- 
lant's device,  the  lower  end  of  the  water  supply  tube  contacts  with 
the  carbide  mass,  therefore  the  need  of  the  movable  needle  to  agitate 
the  mass,  as  well  as  clear  the  tube.  Does  the  extension  of  the  needle 
through  the  water  supply  tube  at  the  place  of  contact  with  the  carbide 
mass  alter  the  case?  This  feature  is  shown  only  in  the  device  of  the 
second  patent  in  suit,  but  there  the  needle  or  stem  protrudes  from  the 
tube  at  considerable  length,  and  substantially  at  a  right  angle  to  the 
tube.  This  has  been  held  above  not  to  be  infringed  by  appellant.  Nor 
would  the  extension  of  the  tube  and  stem  of  claim  1  to  absolute  con- 
tact with  the  carbide  mass  change  the  character  of  the  device  of  that 
claim.    To  all  intents  and  purposes  it  is  in  contact  with  that  mass. 
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The  intervention  of  the  foraminous  tube  N,  avoids  the  need  for  using 
the  stem  to  agitate  the  carbide.  If,  however,  it  should  become  nec- 
essary, it  is  fully  adapted  to  that  end.  The  difference  between  the 
two  is  not  deemed  important  enough  to  constitute  an  essential  element 
of  the  combination  of  claim  1.  This,  taken  together  with  the  fact  that 
appellant  regulates  the  flow  of  water  by  gas  pressure,  a  method  not 
disclosed  in  the  prior  art,  leads  to  the  conclusion  that  his  device  is  but 
an  unsuccessful  attempt  to  evade  appellee's  conception  as  shown  in 
claim  1  of  the  first  patent  in  suit.  This  claim  presents  the  minimum 
of  patentable  novelty,  but  we  deem  that  little  entitled  to  the  protec- 
tion of  the  statute,  and  therefore  hold  it  valid  and  infringed.  As  to 
claims  2,  3,  4,  5,  6,  and  10,  of  patent  No.  656,874,  and  claims  1  and 
4  of  patent  No.  821,580,  the  decree  appealed  from  is  reversed  and 
remanded  with  direction  to  the  Circuit  Court  to  dismiss  the  bill  for 
want  of  equity  as  to  said  claims.  The  order  appealed  from  decreeing 
validity  and  infringement  of  said  claim  1  of  said  first-named  patent 
is  affirmed. 


CHARLES  BOLDT  CO.  v.  TURNER  BROS.  00. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    AprU  23,  1912.) 

No.  1,836. 

1.  Patents  (I  48*)— Designs— Invention. 

Originality  and  the  exercise  of  the  inventive  faculty  are  as  essential 
to  the  validity  of  a  design  patent  as  of  a  mechanical  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  f  50;  Dec.  Dig. 
»  43.*] 

2.  Evidence  (§  62*) — Judicial  Notice — Bitfeot. 

The  court  may  take  notice  of  what  is  common  knowledge  in  a  patent 
case,  and  the  presumption  of  validity  arising  from  the  grant  may  be 
overcome  as  effectually  by  facts  within  the  Judicial  knowledge,  if  ade- 
quate, ad  by  the  introduction  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dec.  Dig.  |  52.*] 

8.  Patents  (8  328*) — Invention — Design  fob  Bottle. 

The  Boldt  design  patent  No.  39,921,  for  a  design  for  a  bottle,  is  void 
on  its  face  for  lack  of  patentable  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

Suit  in  equity  by  the  Charles  Boldt  Company  against  the  Turner 
Bros.  Company.  Decree  for  defendant,  and  complainant  appeals. 
Affirmed. 

Appellant  brought  suit  in  the  Circuit  Court  to  restrain  infringement  of 
design  patent  No.  39,921,  granted  April  20,  1909,  to  Charles  Boldt  for  a  de- 
sign for  bottles.    The  specification  and  claim  read  as  follows,  viz.: 

"Be  it  known  that  I,  Charles  Boldt,  a  citizen  of  the  United  States,  residing 
at  Cincinnati,  in  the  county  of  HamUton  and  state  of  Ohio,  have  Invented  a 
new,  original,  and  ornamental  design  for  bottles,  of  which  the  following  is  a 

*For  oUier  gmm  lee  same  topic  ft  §  mumsbb  in  Dec.  ft  Am.  Digs.  1807  to  date,  ft  Rep'r  Indexee 
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speciflcation,  reference  being  had  to  tbe  accompanying  drawing,  forming  part 
thereof. 

**Flgure  1  Is  a  side  elevation  of  a  bottle,  showing  my  new  design  and  FIf. 
2  Is  a  perspective  view  thereof. 

"I  claim— 

•*The  ornamental  design  for  a  bottle  as  shown." 

The  drawings  are  shown  as  figures  1  and  2  now  produced; 


-^K^c^ 


>^Ji^« 


Appellee  Interposed  a  general  demnrrer,  which  was  sustained  by  the  Cir- 
cuit Ck>urt  Appellant  having  elected  to  stand  by  its  bill,  the  cause  was  dis- 
missed by  the  court  for  want  of  equity,  and  is  now  before  this  court  on  ap- 
peal from  that  order.  The  errors  assigned  are:  (1)  that  the  court  held  the 
patented  device  did  not  involve  Invention  and  was  void;  (2)  that  the  court 
held  the  patent  void  on  demurrer.    Other  facts  appear  in  the  opinion. 

*  Littleford,  James,  Frost  &  Foster,  of  Cincinnati,  Ohio  (Walter  F. 
Murray  and  Francis  B.  James,  of  counsel),  for  appellant 
Lewis  M.  Hosea  and  Walter  A.  Knight,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above), 
[1]  Section  4929  of  the  Revised  Statutes,  as  amended  by  Act  May 
9,  1902,  c.  783,  32  Stat.  193  (U.  S.  Comp.  St.  Supp.  1911,  p.  1457), 
under  which  the  patent  was  granted,  reads  as  follows,  viz. : 

"Sec.  4929.  Any  person  who  has  inyented  any  new,  original,  and  orna- 
mental design  for  an  article  of  manufacture,  not  known  or  uscnI  by  others 
In  this  country  before  his  invention  thereof,  and  not  patented  or  described 
In  any  printed  publication  in  this  or  any  foreign  country  before  his  invention 
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thereof,  or  more  than  two  years  prior  to  his  application,  and  not  in  public 
use  or  on  sale  in  this  country  for  more  than  two  years  prior  to  his  applica- 
tion, unless  the  same  is  proved  to  have  been  abandoned,  may,  upon  payment 
of  the  fees  required  by  law  and  other  due  proceedings  had,  the  same  as  in 
cases  of  inrentions  or  discoveries  covered  by  section  forty-eight  hundred  and 
eighty-six,  obtain  a  patent  therefor." 

Section  4929,  as  it  stood  before  amendment  (Act  of  July  8,  1870,  c. 
230,  §  71,  16  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3398]),  so  far  as 
pertinent  here,  is  as  follows,  viz. : 

"^y  person  who,  by  his  own  industry,  genius,  efforts,  and  expense,  has 
invented  and  produced  any  new  and  original  design  for  a  manufacture 
•  ♦  •  or  any  new,  useful,  and  original  shape  or  configuration  of  any  ar- 
ticle of  manufacture,  the  same  not  having  been  known  ♦  ♦  •  may  •  •  • 
obtain  a  patent  therefor." 

It  will  be  noted  that  the  words  of  the  1870  statute,  viz.,  "new  and 
original  design,"  have  in  the  later  act  been  supplemented  by  the  ad- 
dition of  the  word  "ornamental,"  and  that  the  numerous  subjects  of 
patented  protection  enumerated  in  the  former  act  have  been  summed 
up  in  the  language,  "of  any  article  of  manufacture"  of  the  later  act. 
Both  acts  call  for  an  invention.  Says  the  court  in  Smith  v.  Whitman 
Saddle  Co.,  148  U.  S.  674,  13  Sup.  Ct.  768,  37  L.  Ed.  606,  a  case  de- 
cided under  the  former  act : 

'*The  exercise  of  the  inventive  or  originative  faculty  is  required,  and  a 
person  cannot  be  permitted  to  select  an  existing  form  and  simply  put  It  to  a 
new  use  any  more  than  he  can  be  permitted  to  take  a  patent  for  the  mere 
double  use  of  a  machine.  If,  however,  the  selection  and  adaptation  of  an 
existing  form  is  more  than  the  exercise  of  the  imitative  faculty  and  the  re- 
salt  is  in  effect  a  new  creation,  the  design  may  be  patentable." 

In  Northrup  v.  Adams,  12  O.  G.  430,  2  Ban.  &  A.  567,  568,  Fed. 
Cas.  No.  10,328,  Mr.  Justice  Brown,  then  on  the  district  bench,  held 
that  the  law  applicable  to  design  patents  did  "not  materially  differ 
from  that  in  cases  of  mechanical  patents,"  and  that  "all  the  regula- 
tions and  provisions  which  apply  to  the  obtaining  or  protection  of 
patents  for  inventions  or  discoveries  *  *  *  shall  apply  to  pa- 
tents for  designs,"  and  that  "to  entitle  a  person  to  the  benefit  of 
the  act,  in  either  case,  there  must  be  originality  and  the  exercise  of 
the  inventive  faculty  *  *  *  there  must  be  something  akin  to 
genius — ^an  effort  of  the  brain  as  well  as  the  hand.  The  adaptation 
of  old  devices  or  forms  to  new  purposes,  however  convenient,  use- 
ful, or  beautiful  they  may  be  in  their  new  role,  is  not  invention." 

This  doctrine  is  laid  down  in  Hammond  v.  Combined  Harvester 
Works,  70  Fed.  716,  17  C.  C.  A.  356,  Myers  v.  Sternheim,  97  Fed. 
625,  38  C.  C.  A.  345,  Pelouze  Scale  Co.  v.  American  Cutlery  Co.,  102 
Fed.  916,  43  C.  C.  A.  52,  and  very  many  other  cases.  Indeed,  it  is 
difficult  to  understand  how  the  language  of  the  statute  could  be  other- 
wise construed.  It  has  been  held  that  a  new  and  pleasant  design 
which  enhances  the  value  of  the  object  to  which  it  is  to  be  applied 
is  a  compliance  with  the  statutory  requirement  of  invention  and  nov- 
elty.  Smith  v.  Stewart  (C.  C.)  55  Fed.  481,  and  Untermeyer  v. 
Freund  (C.  C.)  37  Fed.  342.  It  is,  of  course,  extremely  difficult  to 
clearly  mark  the  line  at  which  symmetry  and  attractiveness  cease  to 
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be  mere  matters  of  good  taste  and  become  touched  with  a  spark  of  in- 
ventive genius.  Indeed,  a  glance  at  the  decisions  which  have  sus- 
tained design  patents  seems  to  suggest  that  there  may  be  often  more 
inventive  genius  displayed  by  the  court  in  finding  invention  in  design 
patents  than  the  inventor  disclosed  in  placing  it  there.  However,  the 
statute  means  something,  and  when  this  is  comprehended  it  is  the 
duty  of  the  courts  to  give  it  effect. 

Courts  have  found  invention  in  designs  for  chairs,  washers,  lamp- 
shades, bedsteads,  lamps,  badges,  stoves,  harness  trinmiings,  saddles, 
spoons,  casing  for  disinfecting  apparatus,  grass-hooks,  brooches,  neck- 
scarfs,  bottle-stoppers,  sign  plates,  bicycle  saddles,  reflectors,  lace 
trimming,  hose  supporters,  hat  bands,  moniunents,  inkstands,  and 
ipany  other  devices.  In  Jammes  v.  Carr-Lowry  Glass  Co.  (C.  C.)  132 
Fed.  827,  the  Circuit  Court  for  the  Southern  District  of  New  York 
sustained  a  patent  for  a  bottle  design.  The  description  of  that  bottle 
covers  more  than  half  a  page  of  fine  type.  It  had  a  neck  in  "the  form 
of  a  symmetrical  perpendicular  cylinder  *  *  *  terminating  at  the 
bottom  in  a  rim  C,  similar  to  the  top  rim  'A,'  the  same  being  *  *  * 
in  the  form  of  a  circle  around  the  bottom  of  the  neck  in  a  horizontal 
plane.  *  ♦  ♦  "  it  had  concave  fluting,  a  star  at  the  bottom,  and 
very  many  supposedly  beautifying  features.  In  the  present  instance 
the  bottle  is  described  by  appellant  as  follows,  viz. : 

"The  upper  part  A  of  the  body  of  the  bottle  is  semispherical.  This  part 
resembles  a  half  of  a  globe,  which  is  flattened  at  the  top.  Upon  this  is  set 
the  neck,  which  terminates  in  a  circular  base  or  collar  B.  The  neck  and 
its  base  B  have  the  appearance  of  bearing  firmly  upon  the  flattened  top  of 
the  globe  A.  The  height  of  the  cylindrical  part  D  of  the  body  of. the  bottle 
is  equal  to  the  diameter  of  that  part,  thus  making  it  symmetricaL  The  ap- 
pearance made  by  placing  upon  this  symmetrical  cylindrical  body  part  D  a 
seml-globular  top. A  and  of  resting  upon  top  of  this  globe  a  broad  base  B 
of  the  neck,  is  one  of  symmetry  and  strength.  This  appearance  is  not  the 
result  of  any  one  feature,  but  is  the  combined  effect  of  the  whole  upon  the 
eye." 

Undoubtedly  appellant  is  entitled  to  have  its  bottle  considered  as 
a  wTiole — a  unitary  body.  Whether  or  not  the  device  of  a  design  pat- 
ent satisfies  the  requirements  of  the  statute  is  a  matter  to  be  deter- 
mined from  the  impression  it  makes  upon  the  mind  through  the  eye. 
If  it  is  pleasing,  and  found  to  be  new  and  original,  upon  an  inspection 
of  the  disclosures  of  the  prior  art  and  use,  and,  in  addition,  leaves  a 
distinct  sensation  of  an  unusual  and  desirable  form  or  arrangement 
of  forms  upon  the  mind,  while  at  the  same  time  its  suggestions  are 
wholesome  and  proper,  then,  as  a  rule,  it  may  be  sustained  as  a  de- 
vice within  the  statute,  even  though  the  elusive  "spark  of  genius"  may 
have  assumed  the  humble  luminosity  of  the  glowworm.  Certainly, 
if  the  strict  rules  which  apply  to  mechanical  and  process  patents  are 
to  prevail  in  reference  to  design  patents,  there  would  seem  to  have 
been  very  little  occasion  for  the  enactment  of  section  4929.  Appel- 
lant contends  that  the  question  of  validity  may  be  tested  by  the  man- 
ner with  which  the  article  clothed  in  the  device  of  such  a  patent  is 
received  by  the  purchasing  public.  As  with  mechanical  patents,  that 
m?y  be  taken  into  consideration  as  a  make- weight,  but  it  is  never 
determinative  of  the  fact  of  invention. 
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It  is  true,  as  appellant  says,  that  all  patents  are  granted  in  order 
to  promote  the  arts  or  sciences,  or  both,  but  the  provision  of  the  Con- 
stitution was  never  intended  to  grant  a  monopoly  just  for  the  pur- 
pose of  stimulating  the  natural  instincts  of  mankind  to  make  goods 
and  merchandise  attractive  (as  provided  in  the  German  Petty  Patent 
Act  of  1891),  and  therefore  salable,  without  requiring  that  the  concep- 
tion shall  display  a  degree  of  originality  and  beauty  which  bespeaks 
for  itself  a  paternity  of  inventive  thought  Invention  calls  for  more 
than  the  exercise  of  a  mere  desire  to  please  for  mercenary  lends.  "In- 
ventive genius,"  says  Judge  Grosscup  in  Westinghouse  Airbrake  Co. 
V.  Chicago  Brake  &  Mfg.  Co.  (C.  C.)  85  Fed.  794;  "has  given  to 
mankind  most  of  its  present  material  civilization.  The  magnificent 
flower  of  civilization,  everywhere  surrounding  us,  has  opened  from 
germs  that  were  fructified  from  the  brains  of  inventors."  Even  in 
the  case  of  design  patents  this  must  not  be  lost  sight  of. 

Appellant  has,  with  commendable  diligence  and  skill,  classified  the 
main  body  of  the  decisions  of  the  federal  courts  upon  the  questions 
here  involved,  and  deduces  that,  after  going  through  the  original 
phase  of  broad  construction,  the  later  phase  of  narrow  construction, 
and  again  the  last  and  present  phase  of  broad  construction  of  design 
patents,  the  courts  have  settled  down  to  the  proposition  that,  if  the 
design  be  new,  pleasing,  and  one  which  increases  the  sale  of  the  article, 
it  is  patentable.  The  attitude  of  the  courts  with  regard  to  design 
patents,  during  the  second  or  so-called  middle  phase,  was,  it  is  said, 
brought  about  by  a  too  strict  construction  of  the  decision  of  the  court 
in  Smith  v.  Whitman  Saddle  Co.,  supra.  Neither  that  decision  nor 
the  statute  have,  however,  been  modified  as  to  the  significance  of  the 
term  "invention,"  used  in  both,  and  it  may  be  assumed  that,  notwith- 
standing the  construction  which  appellant  claims  the  courts  have  later 
placed  upon  them,  that  term  has  not  become  meaningless,  and  must 
yet  be  deemed  the  main  feature  to  be  taken  into  consideration  in  de- 
termining the  validity  of  a  design  patent. 

[2 J  The  question  of  how  the  courts  are  to  arrive  at  a  conclusion 
as  to  validity  or  invalidity  permits  of  no  fixed  or  arbitrary  dicta  or 
course  of  reasoning.  Appellant  asks,  "To  whom  must  the  design  be 
pleasing  to  be  patentable?"  and  contends  that  the  judge  should  not 
assume  to  decide;  that  it  is  the  public  which  must  be  held  to  be  the 
arbiter.  Perhaps  if  there  were  any  conclusive  way  of  ascertaining 
what  the  public  thinks  upon  the  subject,  that  might  illuminate  the 
question  from  an  adhominem  standpoint.  Surely,  the  multiplication 
of  opinions,  which  must  necessarily  be  divided  in  such  a  case,  could 
not  be  relied  upon  or  permitted  to  override  the  opinion  of  those  who 
must  take  the  responsibility  of  deciding.  Here  there  are  none  of  the 
elements  which,  as  in  mechanical  patents,  can  be  elucidated  by  expert 
evidence.  The  bottle,  as  a  manufactured  article,  has  no  rival  in  the 
field  of  public  knowledge.  Even  though  the  prior  art  may  not  be 
produced  in  evidence,  yet  if  we  may  call  into  service  what  is  known 
to  all,  and  find  that  the  device  is,  in  all  material  respects,  long  since 
anticipated,  and  in  common  use,  it  is  difficult  to  see  how  further  evi- 
dence or  opinion  could  assist  us.  Furthermore,  as  in  the  realm  of 
mechanical  patents,  it  does  not  constitute  invention  to  add  two  or 
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more  elements  together,  leaving  each  to  perform  the  same  function 
as  before,  so  it  is  not  invention  to  do  this  in  a  design  device. 

In  the  range  of  common  knowledge,  such  as  is  disclosed  in  works 
of  art,  especially  in  the  pottery  and  bottle  arts,  we  find  suggestions 
of  the  bottle  in  suit.  For  instance,  the  lower  part  of  bottle  No.  4  of 
Morton  and  Leed  Chemistry,  shown  in  appendix  to  defendant's  brief, 
^nd  the  top  of  the  common  vase  shown  as  No.  20  in  said  appendix, 
are  both  well-known  articles,  very  old  and  readily  recognized.  These 
put  together  make  the  bottle  in  suit.  The  shape  is  found  or  suggested 
in  numerous  old  devices  in  and  outside  of  the  bottle  art.  To  repeat, 
it  is  inconceivable  that  the  facts  should  be  affected  by  the  interposi- 
tion of  further  pleadings  and  evidence.  They  could  avail  nothing 
as  against  the  judicial  Imowledge  of  the  court.  That  the  court  may 
caU  to  its  service  common  knowledge  in  a  patent  case  is  held  in 
Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200;  Slawson  v.  R.  R.  Co., 
107  U.  S.  649,  2  Sup.  Ct.  663,  27  L.  Ed.  576;  Richards  v.  Elevator 
Co.,  158  U.  S.  299,  15  Sup.  Ct.  831,  39  L.  Ed.  991,  and  many  other 
cases. 

To  be  sure,  there  springs  from  the  grant  of  even  a  design  patent 
the  presumption  of  validity.  That  presumption,  however,  may  be 
overcome  as  effectually  by  facts  within  the  judicial  knowledge,  if 
adequate,  as  by  the  introduction  of  evidence,  and  such  we  hold  to 
have  been  the  result  of  judicial  knowledge  in  the  present  case. 

[3]  The  bottle  in  suit  is  one  of  plain  surfaces,  and  has  no  sug- 
gestion of  ornamentation.  Its  claim  for  novelty  and  invention  rests 
wholly  in  its  shape.  Under  the  present  statute,  the  design  must  be 
ornamental.  This  may  consist  in  the  matter  of  outline  as  well  as 
in  external  ornamentation,  but,  whether  it  be  in  matter  of  outline 
or  imposed  or  other  ornamentation,  the  statute  requires  that  it  em- 
body features  of  no  uncertain  originality  and  beauty.  We  can  dis- 
cover no  distinct  compliance  in  the  bottle  in  suit  with  the  requirements 
of  the  statute.  We  find  in  it  no  degree  of  invention,  nor  do  we  think 
there  is  in  it  anything  new,  original,  or  ornamental,  as  those  terms 
are  used  in  the  statute.  Such  being  the  view  of  the  court,  it  follows 
that  there  was,  in  the  judgment  of  this  court,  no  error  in  the  action 
of  the  circuit  court  in  sustaining  the  demurrer  and  dismissing  the 
cause,  on  the  hearing  upon  the  demurrer,  for  want  of  equity. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Since  writing  the  foregoing  opinion,  we  have  been  shown  the  opin- 
ion of  tHe  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  speaking 
through  SATER,  District  Judge,  holding  that  the  Boldt  bottle  lacked 
patentable  novelty,  and  affirming  the  decree  of  the  Circuit  Court  dis- 
missing the  bill  for  want  of  equity. 
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ALEXANDER  v.  DB  MOULIN  BROS.  &  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  2,  1912. 
Rehearing  Denied  May  7,  1912.) 

No.  1,803. 

Patents  (5  828*) — ^Invkntion — Initiation  Afpabatus. 

The  De  Moulin  patent  No.  655,499,  for  an  Initiation  apjnratus  for 
secret  societies,  Is  a  niere  aggregation  of  old  and  well-known  devices, 
each  operating  separately  to  produce  Its  own  independent  result,  and  is 
void  for  lade  of  patentable  invention. 

Appeal , from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern Division  of  the  Southern  District  of  Illinois. 

Suit  in  equity  by  De  Moulin  Bros.  &  Co.  against  Lewis  E.  Alex- 
ander.   Decree  for  >complainants,  and  defendant  appeals.    Reversed. 

Fred  L.  Chappell,  of  Kalamazoo,  Mich.,  for  appellant. 

Fritz  &  Hoiles  (C.  A.  Snow  &  Co.,  C.  E.  Doyle,  William  Crichton 
Clarke,  Albert  Salzenstein,  of  Springfield,  111.,  and  F.  W.  Fritz,  of 
counsel),  for  appellees. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  ANDERSON, 
District  Judge. 

ANDERSON,  District  Judge.  This  is  an  appeal  from  a  decree 
awarding  an  injunction  and  an  accounting  of  profits  and  damages  for 
infringement  of  claims  1,  2,  and  6  of  letters  patent  No.  555,499,  March 
3,  1896,  to  De  Moulin,  for  initiation  apparatus  for  secret  societies. 
Claims  1,  2,  and  6  are  as  follows : 

"1.  In  an  apparatus  of  the  class  descirlbed,  the  combination  of  a  stand  In 
the  form  of  an  open  box,  a  platform  arranged  within  the  stand,  located  at 
and  closing  the  top  thereof,  and  adapted,  when  unsupported,  to  fall  precip- 
itately to  the  bottom  of  the  stand,  locking  devices  for  rigidly  supporting  the . 
plat/orm  at  the  top  of  the  stand,  alarm  mechanism  automatically  operated 
by  the  falling  of  the  platform  and  adapted  to  startle  a  candidate,  and  means 
for  tripping  the  platform,  substantially  as  described. 

**2.  An  apparatus  of  the  class  described,  comprising  a  stand,  a  platform 
arranged  within  the  top  of  the  stand,  and  adapted,  when  unsupported,  to  fall 
to  the  floor,  means  for  rigidly  supporting  the  platform  at  the  top  of  the  stand 
and  for  tripping  the  same  by  hand,  and  a  flexible  covering  concealing  the 
platform  and  projecting  beyond  the  edges  thereof,  substantially  as  and  for 
the  purpose  described." 

"6.  The'  combination  of  a  stand,  a  platform  arranged  to  fall  within  the 
stand,  means  for  rigidly  supporting  and  for  tripping  the  platform  by  hand,  a 
bell,  a  bell-hammer  mechanism  for  actuating  the  bell-hammer,  and  a  lever 
connected  with  the  actuating  mechanism  and  holding  the  same  normally  out 
of  operation  and  arranged  to  be  engaged  by  the  platform  in  falling,  whereby 
the  actuating  mechanism  is  released,  substantially  as  and  for  the  purpose 
described.'* 

Appellee's  expert, ' Wolhauptcr,  says  of  these  claims: 

"I  find  that  said  claim  1  of  the  patent  in  suit  is  not  limited  to  any  particu^ 
lar  construction  of  locking  devices  for  rigidly  supporting  the  platform  at  the 
top  of  the  stand,  nor  to  any  particular  kind  of  alarm  mechanism,  nor  to  any 
particular  kind  of  means  for  tripping  the  platform.  Hence  any  construction 
of  locking  devices  capable  of  rigidly  supporting  the  platform  at  the ,  top  of 
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the  stand,  any  construction  of  alarm  mechanism,  automatically  operated  by 
the  falling  of  the  platform,  and  any  kind  of  means  for  tripping  the  platform, 
would  respond  to  the  construction  called  for  and  specified  in  said  claim  1. 
♦  ♦  ♦  I  find  that  the  above-recited  claim  2  of  the  patent  in  suit  is  not 
limited  to  any  particular  construction  of  the  means  for  rigidly  supporting 
the  platform  at  the  top  of  the  stand,  but  specifies  that  the  tripping  of  these 
means  is  'by  hand.'  Aside  from  this,  claim  2  of  the  patent  in  suit  introduces 
into  the  combination  the  additional  feature  of  a  flexible  covering  arranged 
to  conceal  the  platform.  ♦  ♦  •  While  the  above-recited  claim  6  of  the 
patent  in  suit  is  not  limited  by  any  description  of  the  means  for  rigidly 
supporting  and  for  tripping  the  platform  by  hand,  it  does  describe  and  call 
for  an  alarm  mechanism,  including  a  bell,  a  bell-hanmier  mechanism  for 
actuating  the  bell-hammer,  and  a  levei:  connected  with  the  actuating  mechan- 
ism and  holding  the  same  normally  out  of  operation,  and  arranged  to  be  en- 
gaged by  the  platform  in  falling,  whereby  the  actuating  mechanism  is  re- 
leased." 

Appellee  in  his  brief  says: 

•*The  device  covered  by  the  patent  in  suit  has  become  known  to  the  trade 
as  a  'Traitor's  Judgment  Stand.'  It  consists  of  a  stand  in  the  form  of  a 
box  with  an  open  top,  one  end  of  the  box  being  provided  with  a  step  to  enable 
an  initiate  of  a  secret  society  to  step  onto  the  Judgment  stand.  The  open  top 
of  the  stand  or  box  is  normally  closed  by  a  platform,  which  is  rigidly  sup- 
ported by  means  of  any  suitable  form  of  locking  devices.  The  locking  devices 
are  arranged  to  be  tripped  by  some  one  near  the  stand,  and  the  platform 
then  drops  through  the  stand  to  the  floor,  a  distance  of  about  one  foot  or 
eighteen  inches,  with  the  initiate  standing  thereon.  The  falling  of  the  plat- 
form is  accompanied  by  alarming  noises,  such  as  the  explosion  of  a  blank 
cartridge  and  the  ringing  of  a  bell.  In  the  patent  in  suit,  the  falling  of  the 
platform,  due  to  the  release  of  the  locking  devices  for  the  platform,  serves 
to  explode  the  blank  cartridge,  and  the  platform  in  falling  brushes  past  an 
arm  which  starts  the  ringing  of  a  spring-operated  alarm  bell.  The  drop 
platform  of  the  Judgment  stand  In  the  patent  has  a  carpet  secured  thereto, 
the  carpet  being  larger  than  the  platform,  so  as  to  project  beyond  the  edges 
thereof  and  cover  the  upper  edges  of  the  stand,  as  well  as  the  platform." 

And  further: 

"An  examination  of  the  so-called  prior  art,  as  cited  by  the  Patent  OflAce 
when  the  application  was  pending,  and  as  developed  by  the  defendant  in 
this  suit,  and  as  hereinafter  fully  discussed,  shows  that  the  device  of  the 
patent  in  suit  was  a  fundamental  or  pioneer  invention.  The  De  Moulin 
traitor's  Judgment  stand  was  not  fin  improvement  on  some  other  Judgment 
stand  or  initiation  device.  It  was  the  first  traitor's  Judgment  stand.  The 
patentees  did  not  put  better  locking  devices  on  an  old  Judgment  stand,  or 
provide  a  flexible  covering  for  a  stand  which  bad  no  covering,  or  add  alarm 
devices  to  an  old  construction  of  Judgment  stand.  There  was  nothing  in  the 
prior  art  to  suggest  even  the  idea  of  the  Judgment  stand.  The  patentees, 
therefore,  had  no  assistance  from  the  prior  art  either  in  conceiving  or  de- 
veloping  their  invention.  They  first  had  to  evolve  the  broad  idea  of  an  initi- 
ation device  provided  with  a  drop  platform,  alarm  devices,  and  means  for  con- 
cealing the  character  of  the  apparatus,  and  then  devise  and  develop  means 
for  embodying  that  idea  in  a  practical  and  operative  structure.  The  pat- 
entees made  no  claim  that  they  were  the  first  inventors  of  an  alarm  bell,  by 
itself,  or  a  cartridge  holder,  or  a  platform,  or  a  carpet,  or  a  box ;  but  they 
did  claim  that  they  were  the  first  to  conceive  the  idea  of  assembling  these 
devices  in  the  form  of  an  initation  device  or  amusement  apparatus^  and  the 
first  to  embody  that  idea  in  a  practical  and  operative  structure." 

Thus  it  appears  from  the  claims  themselves,  from  the  testimony 
of  appellee's  expert,  and  from  the  statements  of  appellee's  counsel 
in  his  brief,  that  the  idea  for  which  novelty  or  invention  is  claimed 
is  the  idea  of  assembling  together,  in  the  form  of  an  initiation  device, 
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a  number  of  devices,  each  of  which  was  old.  .The  claims  are  not 
limited  to  any  particular  forms  of  these  devices — any  form  will  do. 
It  is  only  necessary,  in  order  that  they  respond  to  the  claims,  that 
they  be  the  familiar  and  well-known  forms  of  the  device;  i.  e.,  a 
platform  with  a  trap  floor  held  in  place,  a  tripping  device,  a  device 
for  firing  a  cartridge,  when  operated  by  the  falling  of  the  platform, 
and  a  device  for  ringing  a  bell,  when  operated  by  the  same  means. 

In  our  judgment,  this  was  a  mere  assembling  of  these  devices — a 
mere  aggregation — ^and  did  not  involve  invention.  There  was  no  new 
result  reached  by  this  assembling  of  devices.  Each  device  produced 
its  own  independent  result.  The  attendant  pulled  the  trigger,  and 
the  trap  fell.  As  the  trap  fell,  it  operated  (by  well-known  and  famil- 
iar means)  alarming  devices. 

These  several  devices  do  not  act  together,  and,  thus  acting,  produce 
a  new  result,  or  an  old  result  in  a  new  way.  Each  acts  in  the  old 
way,  and  each  produces  the  old  result.  If  to  produce  for  the  first 
time  the  platform,  concealed  with  a  covering  and  provided  with  a 
trigger  to  drop  the  candidate,  involved  invention,  and  if  to  produce 
for  the  first  time  the  operating  mechanisms  which  cause  the  noises  to 
startle  him  likewise  involved  invention,  it  cannot  be  invention  to  col- 
lect these  things  in  a  device  which  shall  both  drop  and  startle  him. 
The  device  f6r  dropping  him  and  the  mechanisms  to  startle  him,  each 
being  old,  the  patentee  did  nothing  but  assemble  them  in  what  he  calls 
a  judgment  stand. 

The  claims  should  have  been  held  invalid  for  want  of  patentable 
novelty. 

Cause  reversed,  with  directions  to  dismiss  the  bilL 


EGGLESTON  v.  MILWAUKEE  HEATER  MFG.  CO. 

(Gircait  Court  of  Appeals,  Seventh  Circuit    April  23,  1912.) 

No.  1,852. 

Patbnib  (8  328*)— Vauditt  and  Infbinoemsnt— Relief  Device  fob  Waive 

8T8TEM8. 

The  Eggleston  patent,  No.  888,394,  for  a  relief  device  for  water  sys- 
tems, comprising  a  pressure  and  relief  attachment  which  may  be  used 
with  steam  or  hot  water  heating  systems,  claims  6,  7,  and  8  are  not  for 
the  same  subject-matter  as  that  abandoned  by  the  cancellation  of  orig- 
inal claims  2,  3,  and  4,  but  are  a  more  accurate  embodiment  of  the  pat- 
entee's conception  and  cover  a  new  combination  of  merit  and  disclose 
invention;  also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 

Suit  in  equity  by  Lewis  W.  Eggleston  against  the  Milwaukee 
Heater  Manufacturing  Company.  Decree  for  defendant,  and  com- 
plainant appeals.    Reversed. 

Appellant,  hereinafter  called  complainant,  filed  his  application  for  a  patent 
for  a  relief  device  for  water  systems,  which  was  granted  December  11,  1906, 
as  patent  No.  838,394,  after  numerous  modifications  in  its  way  through  the 
Patent  Office. 
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The  patent  ts  distinctly  for  a  relief  device,  and  in  no  manner  involyes  the 
water  .aystem  itself,  save  as  a  means  for  regulating  it  As  originally^  pre- 
sented, there  were  nine  claims.  Claims  2,  3,  and  4,  as  originally  presented* 
read  as  follows: 

**2.  A  relief  device  for  a  water  system,  presenting  a  bowl  containing  mer- 
cury, a  tube  open  below  and  dipping  into  said  mercury,  and  means  for 
connecting  sa'ld  bowl  with  said  water  system  to  receive  the  pressure  thereof. 

"3.  A  relief  device  for  a  pressure  system,  comprising  a  substantially  ver- 
tical tubular  body,  a  centrally  disposed  tube  arranged  within  said  body  and 
adapted  to  support  a  mercury  column,  and  means  for  making  communica- 
tion from  said  pressure  system  to  said  body. 

**4.  A  relief  device  of  the  class  described,  comprising  a  substantially  verti- 
cal tube,  an  inner  tube  arranged  within  the  same,  and  a  sealing  fluid  at  the 
lower  extremity  of  said  tubes,  the  surface  whereof  may  receive  a  pressure  to 
support  a  column  of  said  fluid  in  said  tubes." 

They  call,  in  substance,  for  a  bowl  containing  a  mercury  seal,  a  vertical 
tubular  body,  an  inner  tube  arranged  within  the  tubular  body,  open  below 
and  dipping  into  the  mercury-bowl  at  its  lower  extremity,  and  means  for 
making  connection  with  the  water  system  pressure.  These  claims  the  ex- 
aminer rejected  on  the  German  patent,  No.  88,332,  granted  to  David  Grove 
on  October  23,  1896,  for  "heating  construction  blow-off  apparatus  for  steam 
heating  and  the  like."  In  this  device,  when  the  pressure  in  the  system  ar- 
rives at  a  predetermined  point,  the  mercury  seal  is  lifted  thereby  into  an 
enlarged  tube  or  chamber,  into  the  bottom  of  which  the  mercury  falls  and 
from  an  outlet  pipe  extending  from  the  top  of  which  the  steam,  air,  or  water 
escapes  into  the  atmosphere  until  the  pressure  Is  reduced,  whereu^n  the  mer- 
cury is  returned  through  a  small  tube  at  the  bottom  of  the  cliamber,  to  re- 
constitute the  seal.  The  examiner  bases  his  conclusion  upon  the  statement 
that  it  does  not  involve  invention  to  substitute  the  Trane  form  of  seal,  or 
that  of  Reynolds,  No.  741,548,  for  the  Grove  seal.  These  two  latter  are 
vacuum  or  low  pressure  seals  designed  to  effect  the  release  of  air  or  the  like 
from  the  heating  system.  Original  claim  1,  which  called  for  a  relief  device 
presenting  a  mercury  column  supported  by  the  pressure  in  the  system,  means 
for  the  escape  of  water  through  the  colunm,  and  an  expansion  tank  there 
beyond  to  which  the  water  might  escape,  was  likewise  rejected  on  the  Grove 
patent,  the  Olney  English  patent  of  1883,  and  the  Purnell  British  patent, 
No.  2,391,  with  the  statement  that  the  tank  is  not  a  material  feature  of  the 
device  as  claimed.  Present  claim  1  was  added  February  17,  1906.  Original 
claim  5  as  amended,  which  called  for  a  lower  bowl,  a  horizontally  enlarged 
expansion-head,  and  a  tubular  body  extending  from  the  bowl  to  the  head  aiid 
attached  to  both  bowl  and  head — a  claim  which,  on  a  fair  construction,  pre- 
sents merely  the  external  outline  of  the  device  of  the  patent,  was  also  re- 
jected by  the  examiner  on  the  Grove  patent  Complainant's  solicitor,  before 
the  examiner,  seems  to  have  entirely  misunderstood  the  scope  of  this  claim 
when  he  sought  to  have  it  construed  as  an  operative  device  in  his  argu- 
ment of  September  23,  1905.  There  can  be  no  doubt,  when  all  the  language 
of  the  claims  and  specification  are  considered,  that  this  claim  was  clearly 
defective. 

Present  claim  2  was  substituted  for  original  claim  6  by  complainant  Orig- 
inal claim  7  became  claim  3.  Original  claim  8  became  claim  4,  and  original 
claim  9  is  the  present  claim  5.  Claims  6  and  7  were  added  March  1,  1906, 
and  claims  8  and  9  were  added  on  April  17,  1906 — all  of  the  four  last  named 
on  the  suggestion  of  the  examiner.  As  thus  manipulated,  the  patent  issued. 
On  June  15, 190iS,  complainant  instituted  this  suit  for  infringement 

Appellees,  hereinafter  termed  defendants,  made  answer  denying  validity 
of  the  patent  In  suit  and  infringement  thereof,  and  setting  up  a  number  of 
patents  in  the  prior  art,  of  which  mention  need  here  be  made  only  of  Mott 
and  Edgar  patent  No.  600,440,  granted  March  8^  1808,  for  "relief  device  for 
hot  water  heating";  patent  No.  686,666  granted  to  Trane  for  a  "steam  heat- 
ing system";  D.  F.  Morgan  patent  No.  722,127,  granted  March  3,  1903,  for 
a  "steam  heating  plant":  patent  No.  741,54«  srrRnted  to  Reynolds.  October 
13,  1903,  for  "vacuum  heating  system";  British  letters  patent  Na  1,705. 
granted  to  Olney  April  5,  1683,  for  valves  to  be  used  in  connection  with  "hot 
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watw  apparatus  for  heating,  etc.";  British  letters  patent  granted  to  Pumell 
on  September  25,  1861,  and  numbered  2391,  for  *' warming  apparatus";  Brit- 
ish patent  No.  4303,  granted  October  10,  1881,  to  Sliields  for  "safety  valye 
for  domestie  boilers  and  hot  water  apparatus";  German  patent  to  Grove, 
No.  88,332,  gnmted  October  23,  1896,  for  a  blow-off  apparatus  for  steam  heat- 
ing and  the  Uke.    The  claims  in  suit  read  as  follows,  yiz. : 

**6.  A  pressure  and  relief  attachment  for  a  pressure  hot  water  heating 
system,  comprising  a  receptacle  containing  a  mercury  well,  a  chamber  in 
communication  with  said  receptacle,  a  tube  extending  from  said  well  to  the 
chamber  to  allow  the  formation  of  a  mercury  column  under  pressure  from 
the  system,  the  arrangement  being  such  that  a  predetermined  pressure  may 
be  maintained  In  the  system,  and  water  may  i)ass  from  and  return  to  the 
system  through  the  mercury  under  sufficient  yariation  from  said  pressure. 

^T.  A  relief  device  of  the  class  described  comprising  a  tube  to  contain 
a  mercury  column,  means  for  connecting  said  tube  to  a  water  system  where- 
by the  pressure  of  said  system  may  form  and  support  said  column  and  an 
extension  beyond  said  tube  into  which  water  may  escape  through  said  mercury 
column,  and  from  which  the  escaped  water  may  return  through  said  mercury 
^lumn. 

**8.  In  a  device  of  the  class  described,  a  mercury-chamber,  a  boiler  con- 
nection extending  laterally  from  the  mercury-chamber,  a  bulb  supported  above 
the  latter,  a  pipe  depending  from  said  bulb  into  the  mercury-chamber,  and 
a  tank  connection  at  the  upper  end  of  the  bulb  the  parts  being  so  arranged 
as  to  allow  water  to  pass  and  repass  through  the  mercury." 
—being  those  claims  Inserted  at  the  suggestion  of  the  examiner.  Figs.  1  and 
*/  of  the  drawings,  below  set  out,  sufficiently  show  the  device  of  the  patent : 
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Fig.  2  shows  a  deyice  having  two  tubes,  10  and  IS,  in  which  may  be  em^ 
ployed  two  mercury  columns.  The  addition  of  tube  10  was  new  with  com- 
plainant, and  is  covered  by  claims  not  in  suit  It  supplements  tube  IS, 
aids  in  the  free  circulation  of  the  inercury,  and  results  in  the  attainment 
of  a  steadier  pressure.  The  claims  in  suit,  it  is  contended  by  complainant, 
call  for  only  one  tube  connecting  the  interior  of  the  two  tK^wls,  the  low^ 
bowl  6  and  upper  chamber  5.  When  the  pressure  of  the  system  supplied 
through  the  pipe  2  and  the  chamber  8  causes  the  fluid  surrounding  tube  IS 
and  within  the  tubular  body  4  to  bear  upon  the  body  of  mercury  contained 
in  receptacle  6,  the  latter  is  forced  up  tube  IS  and  at  length  into  the  head  5. 
As  soon  as  the  nipple  12  is  free  from  the  mercury,  the  fluid  rushes  into  tube 
13  and  by  reason  of  the  system  pressure,  forces  its  way  through  the  mercury 
which  by  that  time  is  spread  out  in  head  5  80  as  to  create  a  short  column, 
and  escapes  beyond  the  seal  in  bubbles  or  otherwise,  and  thus  relieves  the 
pressure  of  the  system.  When  the  latter  has  been  reduced  to  atmospheric 
pressure,  or  less,  the  mercury  i)a8ses  back  into  tank  6  and  re-forms  the  seaL 
In  the  meantime,  the  water  which  has  escaped,  is  held  above  the  seal  so 
that  substantially  none  of  it  is  wasted.  Its  absence  from  the  system  creates 
something  akin  to  a  vacuum,  whereupon  the  atmospheric  pressure  forces  i^ 
through  the  new-found  seal,  out  of  nipple  12  and  back  into  the  system. 
The  tank  6,  together  with  the  pipe  15,  and  expansion  tank  16,  are  provided 
with  space  to  hold  whatever  water  escapes.  Thus  the  same  body  of  mercury 
forms  a  seal  at  tank  6,  then  when  forced  up  the  tube  IS,  forms  a  new  seal 
in  tank  5,  and  when  the  pressure  is  reduced,  returns  and  re-forms  the  seal 
at  tank  6'. 

The  patents  above  recited  cover  either  the  provision  for  the  high  pressure 
relief  of  the  patent  in  suit  or  the  low  pressure  or  the  vacuum-controlled 
return  of  the  water.  No  one  of  them  covers  both  processes.  Concretely 
stated,  complainant's^  claim  is  for  a  device  whereby  water  may  be  forced 
under  the  system  pressure  through  the  seal  without  serious  loss  of  tempera- 
ture or  pressure  in  the  system,  and  then  be  restored  to  the  system  'when  the 
pressure  is  reduced,  without  decrease  in  volume,  all  by  the  use  of  one  body 
of  mercury.  In  all  these  heating  systems,  it  is  essential  that  the  body  of 
water  in  the  system  be  maintained  substantially  intact.  Defendants  insist 
that  the  alleged  infringing  device  is  for  a  different  purpose  and  applicable 
to  a  different  heating  system. 

It  will  be  seen  that  complainant's  water  is  in  immediate  contact  with  the 
mercury  column.  In  defendant's  device  the  mercury  and  water  are  separated 
by  a  cushion  of  air,  as  in  Matt  and  Kdgar  and  Angrich,  so  that,  in  case  of 
undue  pressure,  the  air  is  made  to  lift  the  m^cury  seal.  Other  minor  dif- 
ferences exist,  but  In  the  main  the  devices  ar^  otherwise  similar,  and  operate 
in  the  same  manner. 

Defendants  insist  that  their  device  Is  structurally  and  functionally  different 
from  complainant's ;  that  complainant  avoids  blow-outs,  while  theirs  does  not ; 
and  that  it  is  no  concern  of  complainant's  whether  their  seal  permits  and 
provides  for  the  return  of  air  inasmuch  as  his  device  is  limited  to  the  use 
of  water. 

On  the  hearing,  the  Circuit  Court  sustained  the  patent  upon  grounds  not 
here  in  controversy,  held  that  the  subject-matter  of  original  claims  2,  3,  and 
4  was  the  same  as  that  contended  for  by  complainant  on  this  hearing;  that 
that  subject-matter  had  been  abandoned  when  the  claims  2,  3,  and  4  were 
canceled;  that  they  could  not  be  recalled;  and  dismissed  the  bill  for  want 
of  equity,  from  which  decree  this  appeal  is  prosecuted,  and  the  entry  of 
which  is  assigned  as  error. 

Russell  Wiles,  Philip  C.  Dyrcnforth,  and  Charles  Turner  Brown, 
for  appellant. 
Leverett  C.  Wheeler,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SAN- 
BORN, District  Judge. 
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KOHLSAAT,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  substance  of  the  claims  in  suit,  so  far  as  here  involved  is  a 
pressure  and  relief  attachment  for  use  in  connection  with  a  hot  wa- 
ter heating  system,  containing  the  following  elements,  viz.:  (1)  A 
mercury  well ;  (2)  a  chamber  in  communication  therewith ;  (3)  a 
tube  extending  from  said  mercury  well  to  said  chamber  to  allow 
the  formation  of  a  column  of  mercury  in  response  to  system  pres- 
sure, and  a  receptacle  enclosing  said  well,  chamber,  and  tube — all 
so  arranged  that  water  may  pass  from  and  return  to  the  system 
through  the  mercury. 

The  original  specification  seems  to  have  contemplated  this  com- 
bination, but  it  remained  for  the  examiner  to  voice  it  properly.  It 
is  defendants'  contention  that  this  combination  was  abandoned 
when  original  claims  2,  3,  and  4  were  canceled  in  response  to  the 
rejection  by  the  examiner.  But  a  study  of  the  language  of  those 
claims  does  not  justify  this  construction.  If  they  were  ever  in- 
tended by  the  applicant  to  cover  the  substance  of  the  claims  in  suit, 
they  failed  of  tlieir  purpose.  The  attempt  of  defendants  to  read 
into  these  three  claims  the  double  feature  of  passing  and  return- 
ing the  fluid  by  reference  to  the  then  prior  art  does  not  commend 
itself.  Certainly  in  dealing  with  the  proceedings  in  the  Patent  Of- 
fice the  court  should  not,  by  any  inference,  debar  an  applicant  from 
the  reward  of  his  diligence  in  securing  the  benefits  of  his  inven- 
tion. Especially  is  this  the  case  whenever  it  appears  that  the  pro- 
ceedings are  not  prosecuted  with  that  discrimination  and  caution 
which  a  case  involving  this  well  developed  art  should  command. 
It  is  not  the  spirit  of  3ie  patent  statutes  to  place  the  procurement 
of  patents  on  technical  grounds,  and  beyond  the  reach  of  ordi- 
narily skillful  persons.  In  rejecting  claims  2,  3,  and  4  the  exam- 
iner held  that  there  could  be  no  invention  in  substituting  the  Trane 
seal  for  the  Grove  seal.  He  evidently  did  not  pass  upon  the  ques- 
tion of  a  high  pressure  and  a  low  pressure  seal  in  one  device  and 
employing  but  one  body  of  mercury.  If  anything  were  wanting  to 
make  this  conclusive,  we  may  cite  his  action  m  suggesting  the 
claims  in  suit.  The  court  will  not  assume  that  the  examiner  would 
suggest  and  give  to  an  applicant  a  patent  for  a  device  which  he 
knew  to  have  been  surrendered  to  the  public.  It  would,  in  the 
opinion  of  the  court,  be  straining  both  the  facts  and  the  law  to 
hold  that  claims  2,  3,  and  4  were  identical  with  those  in  suit.  Ev- 
ery reasonable  intendment  should  prevail  in  support  of  the  con- 
trary proposition,  and  we  therefore  hold  that  the  applicant  did  not 
abandon  whatever  of  invention,  if  any,  there  is  in  the  claims  in 
suit,  when  he  canceled  claims  2,  3,  and  4,  as  originally  filed.  As 
before  stated,  the  claims  in  suit  cover  an  attachment  to  a  hot  wa- 
ter heating  system,  and  not  a  hot  water  heating  system  as  such. 
It  is  evident  that  it  must  be  treated  as  an  entity,  entirely  independ- 
ent of  the  system.  It  is  a  device  in  no  manner  dependent  upon 
the  character  of  the  system  pressure,  whereby  the  mercury  col- 
umn is  lifted.  That  may  be  water,  air,  steam,  or  gas.  It  applies 
to  any  system  in  which  it  is  desirable  to  facilitate  the  relief  of 
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pressure  affording  an  avenue  of  escape  under  controlled  conditions, 
and,  when  atmospheric  pressure  is  restored,  facilitate  the  return 
of  water  or  air  to  the  system,  through  the  use  of  mercury  seals,  ef- 
fected by  the  use  of  a  single  body  of  mercury.  There  is  no  force 
in  defendant's  contention  that  it  should  be  limited  to  hot  watef 
heating  systems,  or  to  a  device  in  which  the  mercury  is  directly 
moved  upon  by  water.  Was  there  any  patentable  novelty  in  so 
combining  the  concepts  of  the  two  lines  of  devices  of  the  prior  art— 
i.  e.,  those  covering  the  application  of  a  mergury  seal  to  the  pro- 
tection of  a  hot  water,  hot  air,  gas,  or  steam  heating  system  by 
permitting  the  pressure  to  be  relieved  by  the  escape  of  fluid  or 
other  substance  when  necessary  and  those  which  provide  for  a 
restoration  of  the  fluids  of  the  system  to  normal  conditions  under 
atmospheric  pressure,  when  required— as  to  accomplish  both  results 
in  one  device,  and  with  one  body  of  mercury?  The  Olney  patent, 
above  cited,  accomplished  something  like  this  by  the  use  of  two 
mechanical  valves.  There  is  a  marked  distinction  to  be  drawn 
between  the  mercury  seal  and  a  mechanical  valve :  The  former  nev- 
er fails  to  operate;  the  latter  is  subject  to  all  the  defects  of  metal- 
working  automatic  devices.  Rust  and  friction  serve  to  make  the 
latter  uncertain. 

The  Mott  and  Edgar  patent  employs  for  its  release  of  pressure, 
a  mercury  seal,  and  for  its  restoration  of  elements  to  the  system, 
an  automatic  mechanical  valve.  Nowhere  in  the  prior  art  do  we 
find  the  combination  of  the  claims  ip  suit.  That  they  call  for  a 
combination  seems  clear  from  the  fact  that  they,  by  various  skill- 
ful and  novel  adjustments,  secure  the  combined  effects  of  the  herein 
so-called  high  pressure  and  low  pressure  or  vacuum  safety  and 
restoration  devices  of  the  prior  art  by  the  use  of  only  one  mercury 
column  and  the  elimination  of  a  number  of  elements,  which  would 
be  necessarily  present,  were  the  device  to  constitute  an  aggrega- 
tion. The  idea  of  a  device  which  would  pass  out  of  the  system  and 
then  at  the  proper  time  return  to  the  system  the  water  or  air  re- 
quired to  keep  it  in  working  order  in  the  condition  best  accomplish- 
ing the  end  in  view  is  both  ingenious,  useful,  and  new — not  broadly 
new,  but  to  a  degree  which  invades  the  realm  of  invention,  the 
state  of  the  art  considered.  The  claims  in  suit  are  therefore  held 
to  be  valid. 

If  the  concept  of  the  patent  in  suit  is  that  of  an  independent  at- 
tachment to  a  system  for  hot  water  or  steam  or  hot  air  heating, 
and  devised  only  for  the  purpose  of  protecting  such  system,  and 
in  and  of  itself  a  separate  and  distinct  entity,  then  the  fact  that  de- 
fendants use  an  air  cushion  between  their  water  and  mercury  col- 
umns has  no  bearing  upon  the  subject-matter  of  this  suit. 

Thus  stripped  of  everything  but  the  elements  which  enter  into 
the  relief  device  itself,  it  is  apparent  that  the  defendant's  construc- 
tion is  practically  the  same  as  that  of  complainant.  It  is  true  that 
the  defendant's  mercury  well  6  is  comparatively  small.  If,  how- 
ever, it  accomplishes  the  same  end  as  complainant's,  and  in  the 
same  way,  the  size  is  not  material.    The  idea  of  each  is  identical. 
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We  conclude  that  the  court  erred  In  dismissing  the  bill  for  want 
of  equity. 

The  decree  of  the  Circuit  Court  is  reversed,  with  directions  to 
proceed  further  in  conformity  herewith. 


UNITED  WIRELESS  TELEGRAPH  CO.  et  aL  T.  NATIONAL  BLBOTRIO 

SIGNALING  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    September  10,  1912.) 

No.  953. 

On  petition  by  appellee  for  rehearing.    Denied. 
For  former  opinion,  see  198  Fed.  386. 

Before  COLT,  Circuit  Judge,  and  ALDRICH  and  BROWN,  Dis- 
trict  Judges. 

PER  CURIAM.  On  a  careful  consideration  of  the  complainant's 
petition  for  a  rehearing,  we  find  nothing  which  leads  us  to  think  that 
we  have  in  any  respect  misunderstood  the  contentions  of  the  com- 
plainant as  to  the  invention  disclosed  in  the  Fessenden  patent,  No. 
706,736.  Neither  have  we  failed  to  understand  or  to  recognize  in  the 
opinion  the  difference  between  the  mode  in  which  the  received  energy 
was  used  by  Lodge  and  Marconi  and  the  mode  of  use  described  in 
the  Fessenden  patent. 

The  elaborate  discussion  by  the  petitioner  of  the  propriety  of  the 
use  of  the  terms  "voltage^'  and  "current"  is  largely  a  question  of 
terms,  and  of  the  propriety  or  sufficiency  of  certain  expressions  to 
mark  a  difference,  which  is  sufficiently  stated  in  the  opinion.  The 
petition  for  a  rehearing  discloses  nothing  which  indicates  any  mis- 
take of  fact  or  any  misunderstanding  of  complainant's  contentions 
that  at  all  affects  our  principal  finding  that  the  complainant's  various 
descriptions  of  Fessenden's  invention  are  unsound  abstractions,  in 
this :   That  they  omit  Fessenden's  principle  of  operation. 

The  principal  tests  of  infringements  which  the  complainant  pro- 
poses are  not  fair  descriptions  of  Fessenden's  invention  as  described 
in  the  patent.  Fessenden  is  not  entitled  to  a  patent  upon  abstractions 
which  do  not  conform  to  the  invention  which  is  set  forth  in  the  speci- 
fication. 

The  contention  that  Fessenden,  upon  any  showing  made  by  the 
complainant  in  this  case,  should  be  entitled  to  cover  the  principle  of 
using  the  received  energy  itself  to  produce  motion  that  may  be  ob- 
served in  any  way  whatever  is  contrary  to  that  long  line  of  decisions 
which  hold  that  an  inventor  cannot  block  the  path  of  improvement 
merely  by  ingenuity  in  framing  claims  which,  in  the  broadest  abstract 
terms,  cover  all  foreseen  possibilities  of  improvement,  but  do  not 
fairly  represent  an  invention  already  made. 

As  no  judge  who  concurred  in  this  opinion  desires  a  rehearing,  the 
petition  for  rehearing  is  denied. 
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MACBETH-EVANS  GLASS  CO.  T.  ROSBNBAUM  CO.  et  aL 

(District  Court,  W.  D.  PennsylYanUL    August  6,  1912.) 

No.  127. 

1.  Patents   (f   328*)  — -  Vauditt   and   Infringement — Design   fob   Lamp 

Shade. 

The  Evans  design  patent.  No.  41,785,  for  a  design  for  a  lamp  shade, 
discloses  patentable  Invention  when  compared  with  the  prior  art;  also 
held  valid  as  against  the  claim  that  the  patentee  was  not  the  true  in- 
ventor, and  infringed. 

2.  Patents  (f  252*)-^Invention — Designs. 

Whether  two  designs  are  identical  is  to  be  determined  by  examining 
the  drawings  and  the  manufactured  article. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  if  54(HS43;  Dee. 
Dig.  I  252.«] 

8.  Patents  (S  252*)— Infringement — Designs. 

The  lest  of  infringement  of  a  design  patent  is  whether  the  two  de- 
signs are  so  like  as  to  appear  to  be  identical  to  the  eyes  of  an  ordinary 
observer,  and  not  whether  difterences  can  be  observed  by  an  expert. 

lEd.  Note.— For  other  istses,  see  Patents,  Cent  Dig.  H  540-543;  Dea 
Dig.  f  252.*! 

i.  Patents  (f  252*) — ^Infringement — Designs — ^Evidencb. 

In  determining  the  question  of  infringement  of  a  design  patent,  fhe 
two  articles  may  properly  be  compared  as  they  appear  when  in  use. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  if  54(MS43;  Dec. 
Dig.  I  252.*] 

In  Equity.  Suit  by  the  Macbeth-Evans  Glass  Company  against 
Rosenbaum  Company  and  the  Jefferson  Glass  Company.  On  final 
hearing.    Decree  for  complainant. 

Paul  Synnestvedt  and  James  I,  Kay,  both  of  Pittsburgh,  Pa.,  fof 
plaintiff. 

Weil  &  Thorp  and  A.  M.  Keeper,  all  of  Pittsburgh,  Pa.,  for  de- 
fendants. 

YOUNG,  District  Judge.  This  is  a  bill  filed  by  the  Macbeth- 
Evans  Glass  Company  for  infringement  of  design  patent  for  lamp 
shades  No.  41,785,  granted  to  H.  S.  Evans  September  19,  1911,  and 
which  it  is  alleged  the  defendant,  the  Rosenbaum  Company,  has 
infringed.  The  other  defendant,  the  Jefferson  Glass  Company,  was 
allowed  to  intervene  and  become  a  party  defendant ;  it  having  al- 
leged that  it  was  the  manufacturer  of  the  lamp  shades  used  by 
the  Rosenbaum  Company  and  which  had  been  sold  to  that  com- 
pany through  Stinson,  Kennedy  &  Co.,  who  had  contracted  with 
the  Rosenbaum  Company  for  the  furnishing  of  the  lamp  shades. 
It  is  admitted  that  the  patent  in  controversy  was  assigned  to  the 
Macbeth-Evans  Glass  Company  by  H.  S.  Evans  on  August  16, 
1911,  before  its  issue.  We  gather  from  Fig.  1  of  the  drawings  ac- 
companying the  application  for  the  patent  that  the  design  consisted 
of  a  belKshaped  glass  shade  having  a  slightly  concave  curve  from 
the  neck  for  a  short  distance,  and  then  a  gradual  reverse  convex 
curve  to  the  bottom  of  the  shade.    Upon  this  is  formed  panels  and 

»For  oUier  casei  ■«•  tame  topic  ft  {  mrMBSB  in  Deo.  A  Am.  Digi.  1907  to  <UU>  A  Rep'r  Iiidtz«» 
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ribs.  The  whole  outward  surface  is  formed  into  panels  by  narrow 
ribs.  The  ribs  are  triangular  with  the  body  of  the  shade  as  a  base, 
and  reaching  an  apex  above  the  surface  of  the  shade  and  the  ad- 
jacent panel.  The  rib,  having  a  pointed  end,  begins  on  the  bottom 
rim  of  the  shade  below  the  adjacent  panel,  and  gradually  narrows 
and  retreats  from  the  adjacent  panels  on  either  side  until  it  dis- 
appears in  a  narrowing  groove  at  the  neck  of  the  shade.  Fig.  2  of 
the  drawings  shows  that  the  pointed  rib  is  triangular,  having  for 
its  base  a  segment  of  the  circle  passing  through  the  different  points 
of  the  rim  where  the  panels  and  ribs  have  a  common  meeting  point. 
The  articles  manufactured  under  this  patent  offered  as  exhibits  by 
both  complainant  and  defendant,  "complainant's  patent  shade"  and 
"Defendant's  Exhibit  of  Complainant's  Shade,  January  19,  1912," 
both  show  that  some  of  the  ribs  are  triangular,  reaching  an  apex 
above  the  adjacent  panels,  and  some  are  slightly  rounded  or  flat- 
tened. The  shades  are  manufactured  in  moulds,  and  have  a  uni- 
form surface  on  the  entire  inside,  and  the  panels  and  ribs  gradu- 
ally increase  in  thickness  from  the  top  of  the  convex  curve  near  the 
•neck  to  the  bottom  of  the  shade.  The  defenses  are,  first,  nonin- 
fringement; second,  invalidity  of  the  patent  over  prior  art;  and, 
third,  invalidity  of  the  patent  on  account  of  the  claim  that  the  pat- 
entee, Evans,  was  not  the  true  and  original  inventor  of  the  subject- 
matter,  but  that  the  same  was  invented  by  one  Lorin  W.  Young. 
For  the  sake  of  logical  consideration  we  shall  tsrtce  these  up  in  the 
following  order:  First,  the  invalidity  of  the  patent;  second,  wheth- 
er Young  was  the  inventor;   and,  third,  infringement. 

[1]  First,  as  to  the  defense  that  the  patent  is  invalid  because  of 
the  prior  art.  Patent  No.  41,785,  having  been  issued  to  Evans  and 
b'y  him  assigned  to  complainant  without  more,  would  be  a  valid 
patent,  and  the  burden  was  therefore  on  the  defendants  to  show 
its  invalidity  in  the  li^ht  of  the  prior  art.  Defendants  undertook 
to  do  this  by  offering  in  evidence,  as  showing  the  bell-shaped  con- 
tour, the  narrow  ribs  alternating  with  the  broad  panels,  and  the 
scallops  at  the  lower  edge,  the  following  patents:  Design  patent 
No.  26,647,  issued  February  16,  1897,  to  E.  F.  Caldwell;  design 
patent  No.  37,812,  issued  July  IS,  1905,  to  O.  A.  Mygatt;  design 
patent  No.  37,424,  issued  May  2,  1905,  to  K.  Booth ;  design  patent 
No.  40,607,  issued  April  5,  1910,  to  O.  A.  Mygatt;  patent 
No.  790,026,  issued  May  16,  1905,  to  K.  Booth— and  the  following 
exhibits:  Fig.  8,715,  p.  31,  Pettirigell-Andrews  Company  catalogue, 
filed  in  the  Patent  Office  February  8,  1909;  plate  6,  cut  P  804,  and 
plate  7,  cut  800,  Pettingell-Andrews  Company  catalogue,  1904 ;  page 
138,  cut  4,229,  and  page  148,  cut  4,715,  in  the  Morreau  catalogue  4, 
copyrighted  1903;  page  30,  cut  3,107,  in  Bauer  catalogue,  1904; 
plate  4,  cut  6,514^,  and  plate  4,  cut  6,517yo,  in  Phoenix  catalogue 
16;  pages  589,  595,  597,  626,  and  664  of  the  Electrical  Merchandise 
Catalogue  No.  12  of  Pettingell-Andrews  Company — ^and  exhibits- 
of  manufactured  shades  as  follows:  Defendants'  Exhibit  narrow 
Sheffield  design,  Defendants'  Exhibit  wide  Sheffield  design,  and 
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Defendants'  Exhibit  "Opallux"  and  "Pheno,"  designed  by  Howard 
E.  Watkins. 

The  question,  then,  is  whether  there  is  identity  of  design  in  the 
patent  of  Evans  viewed  in  the  light  of  the  state  of  the  art  as  shown 
by  the  prior  patents  and  by  the  preceding  exhibits.  We  find  the 
true  test  of  identity  of  design  laid  down  in  Gorham  Co.  v.  White, 
14  Wall.  511,  20  L.  Ed.  731,  where  Mr.  Justice  Strong  says,  on  page 
525: 

*'And  the  thing  Invented  or  prodnced,  for  which  a  patent  is  givent  is  that 
which  g^ves  a  peculiar  or  distinctive  appearance  to  the  manufacture,  or  ar- 
ticle to  which  it  may  be  appUed,  or  to  which  it  gives  form.  The  law  mani- 
festly contemplates  that  giving  certain  new  and  original  appearances  to  a 
manufactured  article  may  eiyhance  its  salable  value,  may  enlarge  the  demand 
for  it,  and  may  be  a  meritorious  service  to  the  public." 

An  examination  of  the  patents,  figures,  and  manufactured  shades 
in  evidence  shows  that  there  is  a  great  and  substantial  difference 
between  the  shades  patented,  pictured,  and  made  under  prior  pat- 
ents and  in  the  prior  art  and  the  design  of  the  Evans  patent.  True, 
they  are  all  more  or  less  bell-shaped,  in  that  they  are  narrower  at 
the  top  than  at  the  bottom;  they  are  all  traversed  or  cut  up  by 
ribs  narrow  or  broad;  they  are  all  more  or  less  scalloped  at  the 
lower  edge,  and  among  those  that  are  moulded  or  pressed  the  in- 
side surface  is  uniform  and  not  broken  up  or  fluted,  but  the  most 
casual  and  superficial  examination  of  the  exhibits  in  the  prior  art 
shows  that  there  is  in  the  patent  in  suit,  not  only  a  striking  dif- 
ference in  the  design  of  the  contour  of  the  shade*  arising  from  the 
convex  and  concave  curve  between  the  lower  edge  and  the  top  of 
the  shade,  but  also  in  the  conformation  of  the  ribs  and  panels, 
where  we  find  the  narrow  rib  alternating  with  the  broad  panel. 
The  above  differences  are  very  apparent  to  an  ordinary  observer, 
but  these  differences  in  construction  would  not  determine  the  ques- 
tion of  identity  of  the  Evans  design  with  those  shown  by  the  evi- 
dence as  to  the  prior  state  of  the  art  if  those  differences  did  not 
produce  a  different  effect.  As  is  said  in  Gorham  Co.  v.  White,  su- 
pra, 14  Wall.  525,  20  L.  Ed.  731 : 

''Manifestly  the  mode  in  which  those  appearances  are  produced  has  very 
little,  if  anything,  to  do  with  giyius  increased  salableness  to  the  article.  It 
is  the  appearance  itself  which  attracts  attention  and  caUs  out  favor  or  dis- 
like." 

And  again  on  page  526  of  14  Wall.  (20  L.  Ed.  731) : 

"We  do  not  say  that  in  determining  whether  two  designs  are  substantially 
the  same,  differences  in  the  lines,  the  contlguratlon,  or  the  modes  by  which 
the  aspects  they  exhibit  are  not  to  be  considered;  but  we  think  the  control- 
ling consideration  is  the  resultant  effect" 

[2]  Giving  proper  consideration  then  to  the  differences  above 
pointed  out,  we  inquire  next  whether  or  not  the  effect  produced 
upon  the  eye  of  an  ordinary  observer  is  the  same.  Unmistakably, 
if  we  look  at  the  Evans  design,  and  those  other  designs  offered  in 
evidence,  we  at  once  see  that  an  entirely  different  effect  is  pro- 
duced.   In  the  Evans  design,  we  have  a  new  and  pleasurable  sensa- 
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tion  of  symmetrical  beauty  in  contour  and  configuration  entirely 
different  from  the  sensation  of  beauty  produced  by  looking  at  the 
prior  designs,  and  this  apart  from  the  impression  of  beauty  pro- 
duced when  viewing  them  in  use  with  electric  or  other  light  show- 
ing through  them,  because  we  are  of  opinion  that,  in  determining 
the  validity  of  a  patent,  whether  two  designs  are  identical  is  to  be 
determined  by  examining  the  drawings  and  the  manufactured  ar- 
ticle, and  that  it  is  only  in  determining  the  question  of  infringe- 
ment that  we  may  resort  to  and  consider  the  design  in  use.  A 
comparison  of  the  drawings  in  the  different  patents  with  the  draw- 
ings in  the  Evans  patent  shows  this  manifest  difference  in  effect. 
A  comparison  of  the  engravings  in  the  catalogues  offered  in  evi- 
dence with  the  drawings  in  the  Evans  patent  shows  the  same  ap- 
parent difference  in  effect.  A  comparison  of  the  shade  manufac- 
tured under  the  Evans  patent  with  the  manufactured  shades,  "nar- 
row Sheffield,"  "wide  Sheffield,"  "Opallux,"  and  "Pheno"  shows 
the  same  unmistakable  difference  in  effect.  So  that  from  a  com- 
parison from  all  points  of  view  we  arrive  at  the  conclusion  that 
the  Evans  design  is  different  from  all  those  preceding  it.  We 
therefore  hold  tihat  the  patent  is  valid. 

Second,  as  to  the  invalidity  of  the  patent  on  the  ground  that 
the  design  was  invented  by  Lorin  W.  Young,  and  not  by  Evans, 
the  patentee.  Patent  No.  41,785  for  the  invention  in  contro- 
versy, having  been  issued  to  Howard  S.  Evans  and  the  same  hav- 
ing been  offered  in  evidence,  was  prima  facie  evidence  of  invention 
and  of  the  regularity  of  the  issuance  of  the  patent.  Railroad  v. 
Stimpson,  14  Pet.  448,  10  L.  Ed.  535 ;  Corning  v.  Burden,  15  How. 
252,  14  L.  Ed.  683;  Blanchard  v.  Putnam,  8  Wall.  420,  19  L.  Ed. 
433;  Marsh  v.  Seymour,  97  U.  S.  348,  24  L.  Ed.  963.  The  burden 
is  therefore  upon  the  defendant  to  overcome  the  presumption. 
Mitchell  V.  Tilghman,  19  Wall.  287,  22  L.  Ed.  125;  Singer  Mfg. 
Co.  V.  Brill,  54  Fed.  380,  4  C.  C.  A.  374.  And  this  must  be  estab- 
lished, not  only  by  the  weight  of  the  evidence,  but  the  evidence 
must  be  free  from  doubt.  Forgie  v.  Oil-Weil  Supply  Co.,  58  Fed. 
871,  7  C.  C.  A.  551 ;  Stonemetz  v.  Brown  (C.  C.)  57  Fed.  601.  Let 
us  examine  the  evidence  in  the  light  of  these  principles  to  deter- 
mine whether  or  not  Young  was  the  inventor  of  the  patent  in  ques- 
tion. 

Lorin  W.  Young  at  the  time  the  patent  was  applied  for  and  for 
some  years  prior  thereto  was  employed  by  the  Macbeth-Evans 
Glass.  Company  as  salesman.  His  service  with  them  covered  a 
period  of  nine  years.  That  company  was  experimenting  for  the 
purpose  of  producing  the  "Alba"  glass.  It  being  desirable  to  pro- 
vide a  design  which  in  a  lamp  shade  would  bring  out  the  beauties 
of  the  "Alba"  glass,  the  design  of  the  lamp  shade  in  controversy 
was  made  and  patented  by  Evans.  He  testifies  that  in  the  fall 
of  1908  he  was  requested  by  Evans  to  get  up  a  design  for  a  shade 
which  would  bring  out  the  beauties  of  the  "Alba"  glass,  and  that 
he.  Young,  in  a  short  time  produced  a  sketch  showing  the  shape 
which  wa^  afterwards  known  as  Macbeth-Evans  No.  3424,  and 
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this  he  handed  to  Evans,  and  has  not  seen  it  since  to  his  recollec- 
tion ;  that  at  the  time  he  started  to  make  the  design  Evans  sug- 
gested that,  if  possible,  there  should  be  embodied  in  the  elaboration 
the  ribs  and  grooves  of  the  "Sheffield"  line  of  goods,  at  that  time 
very  popular ;  and  that  both  he  and  Evans  were  very  familiar  with' 
that  line.  He  testifies  that  in  forming  this  design  he  tried  to  em- 
body the  general  "Sheffield"  idea  without  exactly  copying  any  one 
particular  quality  or  shade  then  being  manufactured  by  competi- 
tors, although  carrying  out  the  general  line  of  the  "Sheffield."  He 
testifies  that  Fig.  1  as  shown  in  the  design  to  the  best  of  his  belief 
is  the  exact  reproduction  of  his  sketch.  He  swears  positively  that 
Evans  was  not  the  sole  and  original  inventor  of  the  design  shown 
in  patent  No.  41,785,  issued  to  Evans,  and  that  he,  Young,  is,  and 
that  the  invention  of  the  design  shown  in  Fig.  1  of  the  drawings 
forming  part  of  design  patent  No.  41,785  was  his  exclusive  inven- 
tion. He  further  testifies  that*  he  had  a  conversation  with  Evans 
about  the  time  the  application  for  a  patent  for  the  shade  was  made, 
and  that  Evans  told  him  that  he  would  apply  for  the  shade  patent, 
and  that  Young  should  apply  for  the  patent  design  for  lamp  shade, 
for  which  patent  No.  41,680  was  issued,  and  called  in  the  evidence 
the  "Hemisphere"  patent.  Young  testifies  he  was  the  inventor  of 
the  design  of  that  patent  also.  The  applications  for  both  these  pat- 
ents were  made  on  December  19,  1910. 

The  only  witness  called  by  the  defendants  to  testify  in  support 
of  Young  being  the  inventor  of  the  design  in  controversy  was 
Robert  C.  Kay,  an  employe  of  Macbeth-Evans  Glass  Company,  who 
came  into  the  employ  of  that  company  in  September,  1909.  He 
testifies  that  during  September,  1909,  Evans  pointed  out  to  him  the 
line  of  reflectors  manufactured  by  Macbeth-Evans  Glass  Company, 
and  in  explaining  this  line  of  reflectors  he  showed  him  No.  3,424, 
and  said:  « 

**Thls  reflector  was  designed  by  our  Mr.  Young,  whom  I  want  you  to  meet, 
and  I  hope  you  will  become  as  thoroughly  'Albaized'  as  Mr.  Young  and  my- 
self are." 

He  further  testifies  that  the  shade  shown  him  being  Complainant's 
Exhibit  "Complainant's  Patented  Shade,"  is  an  exact  duplicate  of  the 
shade  known  as  No.  3,424,  exhibited  to  him  by  Mr.  Evans.  He  testi- 
fies that  it  was  understood  and  granted  more  than  once  in  conversa- 
tion in  which  Evans,  Young,  and  the  witness  took  part  that  Young 
was  the  designer  of  No.  3,424,  this  in  the  office  of  the  company  in 
Pittsburgh  and  at  the  Electrical  Show  in  Chicago.  It  is  admitted  that 
3,424  is  the  number  by  which  the  shades  manufactured  under  the 
Evans  patent  are  known  by  the  complainant  company. 

The  substance,  then,  of  Young's  evidence  is  that  in  the  fall  of  1908, 
while  he  was  in  the  employ  of  the  complainant  company,  he  was  re- 
quested to  make  a  design  for  a  lamp  shade;  that  alone  and  unas- 
sisted he  made  a  drawing  or  sketch  of  which  Fig.  1  of  the  patent  is 
an  exact  reproduction ;  that  he  gave  this  sketch  to  Evans,  and  has  not 
seen  it  since ;  and  that  when  the  patent  was  applied  for  by  Evans,  al- 
though Young  was  the  inventor,  he  allowed  Evans,  upon  Evans'  rc- 
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quest,  to  take  out  the  patent,  he,  Young,  to  take  out  the  other  patent, 
known  as  the  "Hemisphere,"  No.  41,^;  Young  being  also  the  in- 
ventor of  that  design. 

The  inferences  we  are  asked  to  draw  from  this  evidence  are  that 
Young  is  the  sole  inventor  of  the  patent  in  dispute,  and  that  the  sketch 
was  made  by  Young,  given  by  him  to  Evans,  used  by  Evans  in  hav- 
ing the  drawing.  Fig.  1  of  the  patent,  made,  and  that  Evans  knew  at 
the  time  the  patent  was  applied  for  that  Young  was  the  inventor,  and 
that  Evans  was  not,  and  that  it  was  only  because  Young  was  an  em- 
ploye of  the  complainant  company  that  he  had  no  objection  at  that 
time  to  the  application  being  made  by  Evans,  as  requested  by  Evans. 

Howard  S.  Evans  was  called  to  rebut  the  evidence  of  Yoimg,  and 
he  testified  that  in  the  fall  of  1908  the  "Alba"  glass,  which  theretofore 
had  been  sold  in  blown  goods,  he  thought  would  make  a  very  good 
reflector  when  properly  designed  and  pressed;  that,  to  get  an  idea 
of  how  it  looked  in  pressed  form,  he  gave  instructions  to  the  factory 
at  Charleroi  to  use  a  gas  shade  mould,  a  mould  which  the  complain- 
ant company  had  made  to  meet  the  requirements  of  the  Cuban  mar- 
ket; that,  when  he  received  the  shade  thus  made,  he  was  convinced 
that  a  good  line  of  reflectors  could  be  made  for  "Alba"  for  "Tungsten," 
and  other  incandescent  lamps ;  that  he  may  have  shown  this  to  Young ; 
that  his  recollection  is  that  he,  Evans,  then  sketched  a  shade,  which 
he  gave  to  Miss  Lafferty,  and  from  which  developed  No.  3,424,  Com- 
plainant's Exhibit  "Complainant's  Patented  Shade";  that  the  sketch 
he  gave  to  Miss  Lafferty  was  rather  crude,  and,  as  he  did  not  profess 
to  be  an  artist  or  designer,  she  drew  the  design  properly,  carr)dng  out 
the  shape  and  ornaments  of  the  rough  sketch,  and  then  two  models 
were  made;  that,  when  the  models  were  made,  he  changed  the  orna- 
mentation and  altered  the  ribs;  that  he  had  no  recollection  of  asking 
Young  to  get  up  a  design  for  a  shade,  and  no  recollection  of  Young 
handing  him  a  sketch  of  the  shade  of  the  patent  or  anything  like  it; 
that  Young  had  no  part  whatever  in  the  origination  of  the  patent  in 
suit  that  he  could  recollect;  that  Young  never  claimed  he  had  any 
part  in  the  origination  of  the  design  of  the  patent  in  suit.  There  is 
here,  then,  a  denial  that  Young  had  anything  to  do  with  inventing 
the  design,  or  that  he  made  a  sketch  or  gave  a  sketch  to  Evans,  or 
ever  claimed  to  have  any  part  in  the  designing  of  the  patent,  but  that, 
on  the  contrary,  he,  Evans,  wasr  the  inventor  of  the  design,  based  upon 
a  moulded  shade  which  he  caused  to  be  made,  of  which  he  made  a 
rough  sketch,  and  which  rough  sketch,  under  his  direction,  was  put  in 
more  artistic  form  by  Miss  Lafferty,  and  from  which  two  models  were 
made,  they  being  subsequently  altered  by  Evans  and  the  "Alba"  shade, 
No.  3,424,  being  the  shade  of  the  Evans  patent,  was  finally  produced. 

We  have  on  the  one  side  the  evidence  of  Young  asserting  that  he 
is  the  inventor,  with  the  attending  circumstances,  and  on  the  other 
side  the  evidence  of  Evans  asserting  that  he  is  the  inventor,  with  the 
attending  circumstances.  We  must,  therefore,  look  for  corroboration 
both  in  the  attending  circumstances  and  in  the  other  evidence.  It  is 
argued  that  this  corroboration  is  found  in  favor  of  Young  by  the  fact 
that  the  two  patents,  No.  41,785,  the  Evans  patent,  and  No.  41,680, 
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the  Young  patent,  for  the  same  shade,  were  applied  for  on  the  same 
day ;  that  Fig.  1  of  the  Evans  patent  is  a  reproduction  of  the  sketch 
made  by  Young.  But  these  are  not  corroborative,  for,  as  to  the  ap- 
plication being  on  the  same  day,  that  might  well  be  if  Evans  designed 
the  shade  of  his  patent  and  Young  the  shade  of  the  "Hemisphere," 
his  patent,  both  working  at  the  same  time,  but  for  different  results. 
The  argument  that  there  is  corroboration  of  Young  in  the  evidence  of 
Young  that  Fig.  1  of  Evans'  patent  is  a  reproduction  of  his  sketch  is 
not  sound,  because  the  statement  that  it  is  a  reproduction  depends 
alone  upon  his  own  evidence  and  rises  no  higher  and  is  no  more  con- 
vincing than  his  evidence  that  he  is  the  inventor,  and  it  is  in  no  sense 
corroborative  evidence.  More  than  that,  we  do  not  have  his  sketch, 
and  cannot  compare  Fig.  1  with  it,  and  therefore  there  is  no  corrob- 
oration. But  we  are  required  to  infer  from  his  evidencfe  that  the 
Sketch  given  by  Evans  to  Miss  Lafferty  was  the  Young  sketch,  and, 
as  that  resembles  Fig.  1,  we  are  asked  to  conclude  that  Young  is  cor- 
roborated. We  cannot  infer  that  the  Lafferty  exhibit  was  made  from 
the  Young  sketch  because  there  is  no  evidence  that  it  was,  but,  on  the 
contrary,  the  evidence  is  both  by  Evans  and  Miss  Lafferty  that  the 
Lafferty  sketch  was  made  from  a  rough  drawing  which  Evans  testifies 
he  made,  and  which  Miss  Lafferty  says  she  used  under  Evans'  direc- 
tion. So  we  find  nothing  in  the  attending  circumstances  to  corrob- 
orate Young. 

Do  we  find  in  the  attending  circumstances  anything  to  corroborate 
Evans?  We  think  we  do  in  the  evidence  of  Miss  Lafferty.  As  has 
been  said,  she  testifies  that  Evans  gave  her,  she  being  the  designer 
for  the  complainant  company,  a  rough  sketch  shortly  after  October 
1,  1908;  that  she  used  this  sketch  under  the  direction  of  Evans,  and 
she  produces  the  sketch  which  she  made  at  the  time,  showing  the  de- 
sign as  afterwards  reproduced  in  Fig.  1  of  the  Evans  patent.  We 
have  here  Evans  corroborated  partly  by  the  circumstance  of  the 
sketch  and  by  the  evidence  of  Miss  Lafferty.  Were  we  to  decide 
upon  the  evidence  of  Young  and  Evans  alone,  bearing  in  mind  that 
the  burden  of  proof  is  upon  the  defendant  and  that  no  doubt  must 
be  in  the  mind  of  the  court  upon  the  evidence,  and  taking  into  con- 
sideration that  Evans  is  corroborated  by  the  attending  circum- 
stances and  Young  is  not,  we  would  be  driven  to  the  conclusion 
that  the  defendants  have  not  overcome  the  presumption  arising 
from  the  issuance  of  the  patent.  But  let  us  look  further  for  cor- 
roboration of  Young  and  Evans  in  the  evidence  given  by  other  wit- 
nesses. It  is  argued  that  Young  is  corroborated  by  the  evidence 
of  Robert  C.  Kay,  who  testifies  that  when  he  came  into  the  em- 
ploy of  the  complainant  company  in  September,  1909,  Evans  point- 
ed out  to  him  shade  No.  3,424,  the  Evahs  patent,  and  said  that 
Young  had  designed  it ;  that  on  numerous  occasions  he  talked  with 
Evans  and  Young,  and  that  whenever  "Alba,"  No.  3,424,  was  men- 
tioned, it  was  understood  and  granted  that  Young  was  the  designer 
of  that  shade;  that  at  the  office  of  the  complainant  company  in 
the  Wabash  Building,  Pittsburgh,  the  subject  was  discussed,  and 
also  at  the  Electrical  Show  in  Chicago,  and  that  at  that  time  it 
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was  understood  that  Young  was  the  designer  of  the  shade.  This 
evidence  is  very  weak  as  corroborative  evidence.  The  evidence  of 
pointing  out  the  shade  3,424  among  the  samples  is  weak  because 
there  were  many  samples,  as  many  as  250  different  styles  in  the 
room,  and  among  them  some  of  Young's,  who  is  admitted  to  have 
made  designs,  and  the  witness  may  easily  have  been  mistaken.  His 
evidence  of  conversation  is  weak,  also,  because  he  fails  to  give  the 
conversation  or  any  part  of  it,  but  gives  only  his  conclusions,  as 
that  it  was  "granted"  or  "understood."  So  we  do  not  find  any 
persuasive  corroboration  of  Young  in  the  only  evidence  given  by 
the  only  witness  offered  in  corroboration.  On  the  other  side,  we 
have  Evans  corroborated  by  the  evidence  of  Miss  Lafferty  as  to 
the  sketch,  the  sketch  itself,  and  that  she  never  heard  while  in  the 
employ  of  the  complainant  company  that  Young  claimed  to  be  the 
inventor  of  the  design  in  question ;  by  the  evidence  of  Lissfelt,  an 
employe  of  complainant  company,  who  corroborates  Miss  Lafferty, 
testifying  that  he  heard  Evans  giving  instructions  to  Miss  Lafferty 
in  making  the  final  drawings  of  the  shade,  and  who  also  testifies 
he  never  heard  anybody  else,  aside  from  Evans,  referred  to  as  the 
originator  of  the  design,  never  heard  Young  claim  it,  nor  ever 
heard  anybody  intimate  that  Young  was  the  inventor  of  the  shade , 
by  the  evidence  of  Macbeth  of  the  complainant  company,  who  tes- 
tifies he  kept  in  touch  with  the  business,  and  that  no  shape  or 
design  could  progress  towards  the  making  without  coming  under 
his  supervision;  that  he  never  knew  of  Young  asserting  that  he 
was  the  originator  of  the  design  shown  in  Complainant's  Exhibit 
"Complainant's  Patented  Shade." 

We  have,  then,  on  the  one  side  only  the  evidence  of  Young  un- 
corroborated by  the  attending  circumstances,  and  but  weakly  cor- 
roborated in  but  one  particular,  namely,  by  the  pointing  out  in  the 
sample  room  of  the  shade  in  question  by  the  witness  Kay,  and  on 
the  other  side  the  evidence  of  Evans  corroborated  partly  by  the 
attending  circumstances,  by  the  evidence  of  Miss  Lafferty,  Lissfelt, 
and  Macbeth.  Not  only  have  defendants  not  overcome  the  pre- 
sumption arising  from  the  issuance  of  the  patent  to  Evans,  but  the 
weight  of  the  evidence  is  so  greatly  in  favor  of  the  claim  that  Ev- 
ans is  the  original  inventor  of  the  shade  in  suit  that  we  arrive  with-  . 
out  hesitation  at  the  conclusion,  and  therefore  find  that  Evans  is 
the  original  and  first  inventor  of  the  design  for  which  patent  No. 
41,785  was  granted  to  him.  Let  us  now  pass  to  the  last  question, 
that  of  infringement. 

The  complainant  produced  and  offered  in  evidence  its  manu- 
factured shade  made  under. the  Evans  patent,  and  marked  "Com- 
plainant's Exhibit  Complainant's  Patented  Shade,"  and  also  the 
manufactured  shade  which  it  is  alleged  defendants  are  manufactur- 
ing and  selling,  and  marked  "Complainant's  Exhibit,  Defendant's 
Construction,"  and  the  testimony  of  many  witnesses  was  based  up- 
on a  comparison  of  the  Complainant's  Exhibit  with  the  exhibit 
produced  as  the  infringing  article.  Objection  is  made  by  defend* 
109  F.— 11 
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ants  to  all  this  evidence  upon  the  ground  that  Complainant's  Ex- 
hibit "Complainant's  Patented  Shade,"  does  not  embody  the  design 
described  and  shown  in  complainant's  patent  No.  41,785,  and  there- 
fore a  comparison  between  it  and  defendant's  construction  is  im- 
proper, and  the  testimony  based  upon  such  comparison  should  be 
suppressed.  This  question  should  be  determined  in  limine,  because 
it  is  an  important  one,  and,  if  the  premises  are  true,  the  conclusion 
must  follow  that  the  testimony  be  suppressed,  which  would  remove 
from  the  case  much  testimony  that  ife  necessary  to  a  decision.  It 
is  alleged  that  Complainant's  Exhibit  "Complainant's  Patented 
Shade,"  offered  in  evidence,  does  not  embody  the  design  for  the 
lamp  shade  described  dnd  claimed  in  complainant's  design  patent 
No.  41,785,  in  that: 

"(a)  The  narrow  ribs  of  said  exhibit  are  not  of  the  form  and  de- 
sign shown  in  Figures  1  and  2  of  said  design  patent  because  '(1) 
they  are  not  in  the  form  of  prisms  having  an  angular  cross-section, 
having  the  lines  of  their  apexes  or  ridges  prolonged  and  divided 
at  their  ends  so  as  to  define  the  terminals  of  the  broad  ribs  of  said 
exhibit  as  shown  and  defined  in  Figure  1  of  the  drawing  of  said 
patent;  on  the  contrary,  said  narrow  ribs  are  rounded  in  cross- 
section,  their  upper  surfaces  being  curved  instead  of  angular,  and 
said  narrow  ribs  disappear  and  vanish  in  the  bowl  of  said  exhibit 
without  the  lines  of  their  apexes  being  continued  to  the  shoulder 
of  said  exhibit  to  define  the  terminations  of  the  broad  ribs  thereof 
as  indicated  above.' " 

An  inspection  of  the  exhibit  shows  that  some  of  the  narrow  ribs 
are  angular  in  cross-section  and  some  are  slightly  rounded,  but 
this  difference  is  so  slight  and  so  probably  the  result  of  careless 
moulding  that  it  deserves  no  consideration.  The  narrow  ribs  do 
disappear  in  the  bowl  of  the  shade  at  the  bottom  of  the  concave 
groove,  but  an  inspection  of  Fig.  1  of  the  drawing  shows  the  same. 
There  is  nothing  in  the  first  reason. 

"(2)  The  terminations  of  the  narrow  ribs  of  said  exhibit  and  the 
bottom  edge  thereof  are  not  in  accordance  with  the  design  shown 
in  Figures  1  and  2  of  the  patent  No.  41,785.  The  terminations  of 
the  narrow  ribs  of  the  exhibit  are  formed  in  V-shaped  points,  with 
the  lines  at  the  apexes  of  the  V's  extending*  radially  entirely  across 
the  bottom  edge  of  the  exhibit,  while  Figure  2  of  the  drawing  of 
said  patent  shows  the  apexes  and  ridges  of  the  narrow  ribs  or 
prisms  stopping  short  of  the  bottom  edge  of  the  exhibit  and  ter- 
minating in  a  half  pyramid  with  no  radial  line  extending  across  the 
bottom  edge  of  said  exhibit.  But  the  points  of  said  narrow  ribs 
in  the  drawings  of  said  patent  in  Figure  2  thereof  terminate  in  the 
side  of  said  exhibit  opposite  rectangles  which  occur  in  the  bottom 
edge  of  said  exhibit  opposite  each  of  said  narrow  ribs  or  prisms. 
The  rectangles  just  referred  to  are  entirely  absent  from  said  ex- 
hibit." 

These  differences  are  only  discoverable  by  the  closest  and  most 
minute  inspection,  and  in  our  opinion  will  afford  no  ground  for  •ex- 
cluding the  exhibits. 
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"(b)  The  broad  ribs  of  said  exhibit  do  not  reach  the  shoulder 
thereof  by  considerable  distance,  but  disappear  and  vanish  in  the 
bowl  of  said  exhibit  without  any  definition  by  lines  formed  by  the 
prolongation  of  the  apexes  or  ridges  of  the  narrow  ribs  or  prisms 
such  as  are  shown  in  Figure  1  of  the  drawing." 

•An  inspection  and  comparison  of  the  exhibit  with  the  drawing 
Figure  1  of  the  Evans  patent  does  not  reveal  to  us  the  differences 
claimed.  Altogether  we  are  clearly  of  opinion  the  exhibit  was 
properly  received  in  evidence,  and  that  the  testimony  founded  on  a 
comparison  of  that  exhibit  with  Complainant's  Exhibit  "Defend- 
ant's Construction,"  the  infringing  article,  was  properly  received, 
and  should  not  be  suppressed. 

The  evidence  shows  th^t  complainant  began  the  manufacture 
and  sale  of  lamp  shades  under  the  Evans  patent  in  the  spring  of 
1909,  and  that  they  became  iiAmediately  popular,  so  much  so  that 
the  sales  the  first  year  amounted  to  $100,000,  and  that  they  were 
much  more  so  in  February,  1912,  at  the  time  of  the  taking  of  the 
testimony,  and  that  their  popularity  was  not  attributable  to  the 
fact  that  they  were  manufactured  of  "Alba"  glass,  because  the  evi- 
dence shows  that  other  lamp  shades,  seven  different  designs,  man- 
ufactured out  of  "Alba"  glass  by  complainant  and  offered  for  sale, 
some  of  them  for  one  year  and  some  for  three  years,  were  not 
together  1  per  cent,  of  the  sales  under  the  Evans  patent.  The  evi- 
dence also  shows  that  in  the  spring  of  1910  the  Jefferson  Glass 
Company,  one  of  the  defendants,  manufactured  and  put  upon  the 
market  a  similar  glass  called  "Luceo,"  and  which  is  shown  by  the 
evidence  to  be  manufactured  by  that  company  through  a  secret 
formula  and  process  belonging  to  the  complainant  company,  and 
from  which  it  manufactured  the  "Alba"  glass,  the  use  of  which 
formula  and  the  disclosing  of  which  has  been  prohibited  by  the 
courts  of  Allegheny  county  in  this  district;  both  the  Jefferson 
Glass  Company  and  Harry  Schnelbach,  who  possessed  the  secret 
process  as  an  employe  of  complainant's,  and  carried  and  disclosed 
it  to  the  Jefferson  Glass  Company  and  who  were  using  it,  being 
restrained  by  an  injunction  of  that  court.  The  evidence  also  shows 
that  the  Jefferson  Glass  Company  manufactured,  put  upon  the  mar- 
ket, and  sold  lamp  shades  made  of  the  "Luceo"  glass  and  called 
*'Luceo,"  under  a  patent  granted  to  Harry  A.  Schnelbach  Febru- 
ary 6,  1912,  applied  for  September  23,  1911,  and  numbered  42,151, 
and  that  these  lamp  shades  were  installed  in  some  places  for  dem- 
onstration and  in  other  different  places,  stores,  and  buildings  for 
lighting,  and  that  the  defendant,  the  Rosenbaum  Company,  entered 
into  a  contract  for  the  installation  of  electric  lights  with  Stinson, 
Kennedy  &  Co.,  and  that  on  September  12,  1911,  that  company 
ordered  from  the  Jefferson  Glass  Company  for  that  contract  a  large 
number  of  their  lamp  shades,  and  that  on  September  14,  1911,  the 
Jefferson  Glass  Company  shipped  to  Stinson,  Kennedy  &  Co.,  for 
the  Rosenbaum  Company  contract,  many  dozens  of  their  "Luceo" 
lamp  shades  of  the  value  of  $362.92,  which  were  received  by  Stin- 
son, Kennedy  &  Co.  and  installed  in  the  store  of  the  Rosenbaum 
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Company ;  the  lamp  shddes  of  complainant  being  removed  as  they 
at  that  time  were  installed  there.  The  evidence  thus  clearly  shows 
the  fact  of  infringement  if  the  lamp  shades  manufactured  and  sold 
by  the  Jefferson  Glass  Company,  one  of  the  defendants,  and  bought 
and  used  by  the  Rosenbaum  Company,  the  other  defendant,  are 
an  infringement  of  the  Evans  patent.  • 

[3]  The  principles  upon  which  we  may  determine  this  contro- 
versy as  to  infringement  are  the.  same  as  those  we  have  referred  to 
for  the  purpose  of  determining  the  validity  of  the  patent,  except 
perhaps  as  to  the  use  of  expert  testimony  and  observation  of  the 
manufactured  article  in  use.  The  leading  case  upon  this  question 
and  which  clearly  establishes  the  principles  which  miist  apply  in 
this  case  is  that  of  Gorham  Go.  v.  White,  14  Wall.  526,  20  L.  Ed. 
731,  supra,  where  Mr.  Justice  Strong  says: 

^'We  are  now  prepared  to  Inquire  what  is  the  true  test  of  identity  of  de- 
sign. Plainly  it  must  be  sameness  of  appearance;  and  mere  difference  of 
lines  in  the  drawing  or  sketch,  a  greater  or  smaller  number  of  lines,  or  slight 
variances  in  configuration,  if  sufficient  to  change  the  effect  upon  the  eye, 
will  not  destroy  the  substantial  identity.  An  engraving  wliich  has  many 
lines  may  present  to  the  eye  the  same  picture  and  to  the  mind  the  same  idea 
or, conception  as  another  with  much  fewer  lines.  The  design,  however,  would 
be  the  same.  So  a  pattern  for  a  carpet  or  a  print  may  be  made  up  of  wreaths 
of  flowers  arranged  in  a  particular  manner.  Another  carpet  may  have  simi- 
lar wreaths,  arranged  in  a  like  manner,  so  that  none  but  very  acute  observ- 
ers could  detect  a  difference.  Tet  in  the  wreaths  upon  one  there  may  be 
fewer  flowers,  and  the  wreaths  may  be  placed  at  wider  distances  from  each 
other.  Surely  in  such  a  case  the  designs  are  alike.  The  same  conception 
was  in  the  mind  of  the  designer,  and  to  that  conception  he  gave  expression. 
If,  then,  identity  of  appearance,  or  (as  expressed  in  McCrea  v.  Holdsworth) 
sameness  of  effect  upon  the  eye,  is  the  main  test  of  substantial  identity  of 
design,  the  only  remaining  question  on  this  part  of  the  case  is  whether  it  is 
essential  that  the  appearance  should  be  the  same  to  the  eye  of  an  expert. 
The  court  below  was  of  opinion  that  the  test  of  a  patent  for  a  design  is  not 
the  eye  of  an  ordinary  observer.  The  learned  judge  thought  there  could  be 
no  infringement  unless  there  was  'substantial  identity'  *in  view  of  the  ob- 
servation of  a  person  versed  in  designs  in  the  particular  trade  in  question — 
of  a  person  engaged  in  the  manufacture  or  sale  of  articles  containing  such 
designs — of  a  person  accustomed  to  compare  such  designs  one  with  another, 
and  who  sees  and  examines  the  articles  containing  them  side  by  side.'  There 
must,  he  thought,  be  a  comparison  of  the  features  which  make  up  the  two 
designs.  With  this  we  cannot  concur.  Such  a  test  would  destroy  all  the 
protection  which  the  act  of  Congress  intended  to  give.  There  never  could 
be  piracy  of  a  patented  design,  for  human  ingenuity  has  never  yet  produced 
a  design,  in  aU  its  details,  exactly  like  another,  so  like  that  an  expert  could 
not  distinguish  them.  No  counterfeit  bank  note  is  so  identical  in  appearance 
with  the  true  that  an  experienced  artist  cannot  discern  a  differ^ce.  It  is 
said  an  engraver  distinguishes  impressions  made  by  the  same  plate.  Ex- 
I>erts,  therefore,  are  not  the  persons  to  be  deceived.  Much  less  than  that 
which  would  be  substantial  identity  in  their  eyes  would  be  undistinguishable 
in  the  eyes  of  men  generally,  of  observers  of  ordinary  acuteness,  bringing 
to  the  examination  of  the  article  upon  which  the  design  has  been  placed  that 
degree  of  observation  which  men  of  ordinary  intelligence  give.  It  is  persons 
of  the  latter  class  who  are  the  principal  purchasers  of  the  articles  to  which 
designs  have  given  novel  appearances,  and  if  they  are  misled,  and  induced 
to  purchase  what  is  not  the  article  they  supposed  it  to  be.  if,  for  example, 
they  are  led  to  purchase  forks  or  spoons,  deceived  by  an  apparent  resemblance 
into  the  belief  that  they  bear  the  'cottage'  design,  and  therefore  are  the  pro- 
duction of  the  holders  of  the  Gorham,  Thurder,  and  Dexter  patent,  when  In 
^act  they  are  not,  the  patentees  are  injured,  and  that  advantage  of  a  market 
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whidi  the  patent  was  granted  to  secure  is  destroyed.  The  purpose  of  the 
law  must  be  effected,  if  possible;  but  plainly  it  cannot  be  if,  while  the  gen- 
oral  appearance  of  the  desi^  is  preserved,  minor  difiTerences  of  detail  in  the 
manner  in  which  the  appearance  is  produced,  observable  by  experts,  but  not 
noticed  by  ordinary  observers,  by  those  who  buy  and  use,  are  sufficient  to 
relieve  an  Imitating  design  from  condemnation  as  an  infringement  We 
hold,  therefore,  that  if,  in  the  eye  of  an  ordinary  observer  giving  such  atten- 
tion as  a  purchaser  usually  gives,  two  designs  are  substantially  the  same,  if 
the  resemblance  is  such  as  to  deceive  such  an  observer,  inducUig  him  to  pur- 
chase one  supposing  it  to  be  the  other,  the  first  one  patented  is  infringed  by 
the  other." 

This  case  has  been  followed  from  that  time  to  the  present  and 
repeatedly  cited  as  authority  in  many  cases.  Ripley  v.  Elson  (C! 
C.)  49  Fed.  927.  In  Hutter  v.  Broome  (C.  C.)  114  Fed.  655,  in 
this  circuit,  Judge  Gray  stated  the  principles  as  follows : 

"A  careful  inspection,  however,  of  the  .design  patent  and  of  the  exhibits 
of  the  defendants  stopper,  convinces  me  that  these  difTerences,  whether  be- 
tween the  drawing  of  the  design  in  the  patent  and  complainant's  actual 
structure  or  between  eitber  of  those  and  defendant's  structure,  are  too  mi- 
nute and  unimportant  to  overcome  the  charge  of  infringement.  The  design 
of  the  patent  and  the  alleged  imitation  must  be  viewed  as  wholes,  and  judged 
by  the  impression  made  upon  the  eye  of  an  intelligent  observer  not  unaccus- 
tomed to  observe  the  same.  If  to  such  an  eye,  for  instance,  that  of  a  dealer 
In  the  articles 'in  question,  or  one  interested  conamerclally  in  their  use,  the 
appearance  of  the  two  articles  is  so  similar  as  that  one  could  readily  be  mis- 
taken for  the  other,  ground  for  alleging  infringement  may  be  said  to  exist. 
And  this  is  so  notwithstanding  that  real,  but  minute,  differences  of  outline, 
not  affecting  the  general  contour  and  form  as  apparent  to  the  ordinary  ob- 
server, may  have  been  discovered  by  expert  examiners.  The  testimony  of 
several  witnesses,  accustomed  to  handle  such  goods,  establishes  such  sub- 
stantial similarity  between  the  design  of  complainant's  stopper  as  protected 
by  his  patent,  and  that  of  defendant's  stopper,  as  to  Justify  and  support  the 
diarge  of  infringement" 

In  Friedberger- Aaron  Mfg.  Co.  v.  Chapin  (C.  C.)  151  Fed.  264, 
in  this  circuit.  Judge  Holland  said  : 

**There  is  an  identity  of  appearance  or  sameness  of  effect  upon  the  eye, 
and  this  resemblance  we  think  is  so  close  that  it  would  readily  deceive  the 
ordinary  observer  or  purchaser,  and  this  is  sufficient  to  establish  the  claim 
of  the  complainant  that  the  defendant  has  Infringed  the  design  patented. 
It  is  very  easy  to  distinguish  between  the  two  designs  when  brought  together, 
but  they  are  so  near  alike  in  appearance  that  the  ordinary  observer,  giving 
such  attention  as  a  purchaser  usually  gives,  would  undoubtedly  be  deceived 
by  the  resemblance  of  the  defendant's  deslsm  to  that  of  the  complainant's. 
This  resemblance  is  so  close  as  to  deceive  such  an  observer  and  sufficient  to 
Induce  him  or  her  to  purchase  one,  supposing  it  to  be  the  other,  a  result  he]d 
to  be  the  test  of  the  question  of  infringement  Gorham  Go.  v.  White,  81  U. 
a  5U,  20  L.  Ed.  ISL** 

In  Scofield  v.  Browne,  158  Fed.  305,  85  C.  C.  A.  556,  Judge  Dal- 
las, speaking  for  the  Circuit  Court  of  Appeals  for  this  circuit,  said : 

"It  is  not  for  us  to  say  that  this  'most  delicate  monster*  does  not  *please 
the  eye  of  the  beholder,'  for  the  proofs  show  that  it  has  enhanced  the  salable 
ralue  and  enlarged  the  demand  for  the  trinkets  it  was  intended  to  adorn. 
Walker  on  Patents,  §  22.  And  as  to  Infringement  there  can  be  no  reasonable 
doubt  The  head  of  the  defendants  does  not  materially  differ  from  that  of 
the  patent,  being  distinguishable  from  it  only  by  the  absence  of  the  ray-like 
members,  *e*;  and  we  cannot  suppose  that  the  removal  of  these  appendages 
at  all  likely  to  be  observed  by  an  ordinary  purchaser.    Gorham  Ck>.  v. 
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White,  14  Wall.  511,  20  L.  Ed.  731.  The  two  designs  are  certainly  very  mnch 
alike  In  general  appearance.  Each  is  'an  ornamental  head,'  and  both.  If 
either,  may  be  regarded  as  that  of  *a  carnivorous  animal,'  and  each  has  the 
mouth  oi)en  to  expose  the  teeth,  and,  *like  the  toad,  ugly  and  venomous, 
wears  yet  a  precious  Jewel  in  his  head.'  The  only  difference  worthy  of  men- 
tion, as  has  been  noted,  is  in  what  may  be  called  the  whisker  portion  of  the 
face,  and  it  is  not  possible  to  believe  that  the  intention  of  the  defendants  in 
creating  this  difference  was  to  make  a  design  *so  various  that  the  mind  of 
desultory  man,  studious  of  change  and  pleased  with  novelty,  might  be  in- 
dulged.' " 

Graff  et  al.  v.  Webster  (C.  C.  A.)  195  Fed.  522,  decided  March 
.11,  1912,  is  the  last  citation  of  Gorham  Co.  v.  White  brought  to 
our  notice,  and  there  Judge  Coxe,  sitting  in  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  says:  * 

**The  defendants  do  not  contend  that  the  prior  art  renders  the  patents  to- 
tally invalid,  but  they  contend  that,  in  view  of  that  art,  the  designs  show 
only  a  slight  variation  of  old  compositions  or  arrangements,  and  t<he  claims 
must  be  construed  to  cover  'the  specific  elements  there  employed  and  their 
specific  arrangement.*  In  other  words,  it  is  their  contention  that  only  a 
Chinese  copy  will  Infringe.  We  cannot  agree  with  this  contention.  It  is  true 
that  a  number  of  dishes  made  6f  china,  silver,  and  plated  ware  are  produced, 
together  with  drawings  and  engravings  of  other  dishes,  each  bearing  certain 
features  in  common  with  the  designs  of  the  patents,  but  possessing  such 
marked  dissimilarities  that  even  an  ignorant  oi*  nonobservant  purchaser 
could  not  mistake  the  one  for  the  other.  There  is  no  reason,  therefore,  for 
limiting  the  patented  designs  to  the  identical  structures  shown  and  described. 
If  the  ordinary  observer  would  purchase  the  defendants'  dishes,  believing 
them  to  be  those  of  the  complainant,  it  is  enough.  This  is  the  rule  laid 
down  in  Gorham  Co.  v.  White,  14  Wall.  511,  at  page  528  (20  L.  Ed.  731).  The 
court  says:  *The  purpose  of  the  law  must  be  effected  if  possible;  but  plain- 
ly it  cannot  be  if,  ^Ihile  the  general  appearance  of  the  design  is  preserved, 
minor  differences  of  detail  in  the  manner  in  which  the  appearance  is  pro- 
duced, observable  by  experts,  but  not  noticed  by  ordinary  observers,  by  those 
who  buy  and  use,  are  sufi^cient  to  relieve  an  imitating  design  from  condem- 
nation as  an  infringement  We  hold,  therefore,  that  if,  in  the  eye  of  an 
ordinary  observer,  giving  such  attention  as  a  purchaser  usually  gives,  two 
designs  are  substantially  the  same,  if  the  resemblance  is  such  as  to  deceive 
such  an  observer,  inducing  him  to  purchase  one,  supposing  it  to  be  the  other, 
the  first  one  patented  is  infringed  by  the  other.' " 

The  principles  which  we  deduce  from  these  cases  as  applicable 
to  the  case  at  bar  are  distinctly  stated  by  Judge  Blatchford  in  Jen- 
nings V.  Kibbe  (C.  C.)  10  Fed.  669,  20  Blatchf.  353,  thus: 

"In  Gorham  v.  White,  14  Wall.  511  [20  L.  Ed.  731],  the  Supreme  Court  con- 
sidered directly  the  question  of  identity  in  regard  to  a  patent  for  a  design. 
It  held  that  the  true  test  of  identity  of  design  is  sameness  of  appearance, 
in  other  words,  sameness  of  effect  upon  the  eye,  that  it  is  not  necessary  that 
the  appearance  should  be  the  same  to  the  eye  of  an  exx)ert,  and  that  the  test 
is  the  eye  of  an  ordinary  observer,  the  eyes  of  men  generally,  of  observers  of 
ordinary  acuteness,  bringing  to  the  examination  of  the  article,  upon  which 
the  design  has  been  placed,  that  degree  of  observation  which  men  of  ordinary 
intelligence  give." 

[4]  The  true  tests  of  identity  are  therefore,  first,  sameness  of 
appearance;  second,  the  eye  of  an  ordinary  observer,  an  observer 
of  ordinary  acuteness,  bringing  to  the  examination  of  the  article 
upon  which  the  design  has  been  placed  that  degree  of  observation 
which  men  of  ordinary  intelligence  give.    As  much  testimony  is 
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based  upon  a  comparison  of  defendant's  infringing  shade  with  com- 
plainant's patented  shade,  whik  both  were  illuminated  by  electric 
lights  within,  and,  as  objection  was  made  to  this  evidence,  we  are 
required  to  determine  whether  such  comparison  is  allowable.  This 
was  clearly  settled,  not  only  in  accordance  with  sound  reason,  but 
authoritatively  for  this  circuit  in  the  case  of  Phoenix  Knitting 
Works  v.  Hygienic  Fleeced  Underwear  Co.  (C.  C.  A.)  194  Fed, 
696,  where  Judge  Gray  says,  on  page  699 ; 

"It  seems  ^mewbat  absurd  to  claim  such  configuration  as  part  of  an  orna- 
mental design  wbldb  Is  only  visible  wben  the  article  to  whlcb  It  pertains  Is 
not  In  use.  Wben  In  use,  It  Is  tbe  surface  ornamentation  alone  tbat  appeals 
to  tbe  eye,  and  tbe  connecting  neck  band  mlgbt  be  supplied  In  otber  ways 
than  by  a  narrowed  portion  of  tbe  material  of  wblcb  tbe  scarf  Is  made.  Tbe 
design  must  be  ornamental  wben  tbe  scarf  Is  on  tbe  neck  of  t^e  wearer,  and 
not  be  sucb  as  to  only  fulfill  Its  purpose  as  an  ornamental  design  wben  It  is 
lying  flat  upon  a  table." 

The  evidence  shows  that  both  the  infringing  shade  and  the  Ev- 
ans shade  were  exhibited  for  sale  while  lighted,  and  it  is  while 
lighted  that  the  proposed  purchaser  will  observe  them.  The  evi- 
dence, therefore,  based  upon  such  a  comparison  was  proper.  The 
evidence  in  this  case  was  given  both  by  experts  and  by  ordinary 
observers.  We  have  carefully  read  all  the  evidence,  have  examined 
Complainant's  Exhibit  "Complainant's  Patented  Shade,"  and  Com- 
plainant's Exhibit  "Defendant's  Construction/'  and  have  compared 
the  one  with  the  other.  There  are  differences  which  are  easily  seen 
when  one's  attention  is  called  to  them.  The  narrow  ribs  of  com- 
plainant's shade  are  triangular;  those  of  the  defendant,  rounded. 
The  narrow  ribs  of  the  former  disappear  in  the  bowl.  Those  of  the 
latter  continue. through  the  bowl  to  the  neck.  The  panels  of  the 
former  are  only  slightly  defined  by  the  narrow'  ribs  from  the  top 
of  the  convex  curve  to  the  neck;  while  those  pf  the  latter  are  well 
defined  from  the  bottom  of  the  shade  to  the  top.  The  narrow  ribs 
of  the  former  at  the  lower  terminal  extend  beyond  the  scallops  of 
the  broad  panel,  and  are  pointed ;  while  those  of  the  latter  at  their 
bottom  terminal  all  round  do  not  extend  beyond,  but  stop  short  of 
the  scallop  of  the  broad  panel.  The  concave  curve  of  the  former 
at  its  junction  with  the  convex  curve  is  more  acute  than  in  the 
latter.  These  are  differences  which  are  easily  observable  when 
pointed  out.    , 

There  are  some  other  points  in  which  the  two  do  not  resemble 
each  other  pointed  out  by  the  expert.  But  it  is  not  by  the  eye  of 
the  expert  that  we  are  to  determine,  but  it  is  in  the  eye  of  the  ordi- 
nary observer  we  must  look  for  the  resemblance.  As  pointed  out 
above,  \ve  observe  the  points  of  difference  referred  to  by  a  compari- 
son of  the  two  exhibits  placed  before  us,  and  not  in  use  or  lighted 
up.  The  evidence  in  the  case  shows  that  these  points  of  difference 
were  observed  by  the  nonexpert  witnesses,  who  testified  when  their 
attention  was  called  to  them,  and  they  were  pointed  out  by  the 
expert  witnesses  who  testified;  such  experts  being  persons  en- 
gaged in  the  illuminating  business.    We  are  well  satisfied  not  only 
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by  the  evidence,  but  by  our  own  examination,  comparison,  and  ob- 
servation, that  the  differences  would  not  be  observed  by  an  ordi- 
nary observer  of  ordinary  acuteness,  giving  the  attention  which 
such  a  purchaser  usually  gives,  but  the  resemblance  would  be  such 
as  to  deceive  such  an  observer,  inducing  him  to  purchase  one  sup- 
posing it  to  be  the  other,  all  this  upon  either  an  inspection  of  the 
shades  separately  or  upon  a  comparison  of  one  with  the  other.  But 
in  use  and  while  lighted  up  for  demonstration  or  installed  for  the 
purpose  of  illumination  the  resemblance  is  most  striking*.  The  con- 
tour then  of  the  two  shades  appears  the  same.  The  reflection  from 
both  is  alike.  The  broad  panels  diffuse  the  light  exactly  the  same. 
The  narrow  ribs  cause  the  narrow  dark  band  between  the  lighter 
broad  panels,  just  alike  from  the  bottom  to  the  top  of  the  shades,  in 
complainant's  the  darker  band  being  carried  to  the  holder  by  the 
groove  and  in  the  defendant's  by  the  rib.  The  evidence  shows 
that,  not  only  did  the  resemblance  appear  to  ordinary  observers, 
but  that  those  engaged  in  the  business,  and  therefore  looking  with 
expert  and  trained  eyes  upon  the  shades,  easily  mistook  one  for  the 
other. 

From  all  the  evidence  we  have  no  difficulty  in  arriving  at  the 
conclusion  that,  not  only  would  the  ordinary  observer  proposing 
to  purchase  and  giving  that  attention  to  the  article  he  intended  to 
purchase  as  such  a  purchaser  usually  gives  see  a  resemblance  such, 
as  to  deceive  him  and  induce  him  to  purchase  one  supposing  it 
to  be  the  other,  but  that  persons  were  deceived  and  purchased  one 
believing  they  had  purchased  the  other.  Employes  of  complainant 
company,  engaged  in  selling  complainant's  shades,  were  deceived, 
supposing  those  they  saw  illuminated  were  the  "Alba,"  when,  in 
fact,  they  were  the  "Luceo."  Under  the  evidence,  therefore,  the 
patent  granted  to  Evans,  No.  41,785,  is  infringed  by  the  pateift 
granted  to  Schnelbach,  No.  42,151,  and  the  defendants,  the  Rosen- 
baum  Company,  and  the  Jefferson  Glass  Company,  have  infringed 
the  rights  secured  to  complainant  under  the  Evans  patent,  and  said 
complainant  is  entitled  to  an  injunction  restraining  defendants 
from  further  violation  of  complainant's  rights  and  further  infringe- 
ment of  said  patent,  and  is  entitled  to  have  such  further  relief  as 
is  prayed  for  in  its  bill  of  complaint,  including  an  accounting. 

The  defendants  have  insisted  that  the  complainant  has  not  mark- 
ed shades  in  accordance  with  the  requirements  of  the  act  of  Con- 
gress (section  4900).  As  this  only  affects  the  question  of  dam- 
ages, it  might  well  be  passed  until  an  accounting  is  under  consid- 
eration ;  but,  as  the  evidence  establishes  that  the  Rosenbaum  Com- 
pany upon  October  10,  1911,  were  notified  of  the  complainant's 
patent,  and  a  copy  of  the  patent  enclosed  with  such  notice,  it 
would  seem  that  damages  may  be  recovered  for  infringement,  if 
proof  is  made  that  the  defendants  were  duly  notified  of  the  in- 
fringement, and  continued  after  such  notice  to  use  the  article  so 
patented. 

Let  a  decree  be  drawn  in  accordance  with  this  opinion. 
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GENERAL  ELECTRIC  CO.  V.  ALLIS-CHALMERS  CO. 
(District  Court,  D.  New  Jersey.     July  30,  1912.) 

1.  Patents  (§  165*)— rLnnTATioN— Description  of  Invention. 

Under  Rev.  St  t  4888  (U.  S.  Comp.  St.  1901,  p.  3383),  which  requires 
an  applicant  for  a  patent  to  particularly  point  out  and  distinctly  claim 
the  part,  improvement,  or  combination  which  he  claims  as  his  invention 
or  discovery,  the  claim  is  the  measure  of  the  patentee's  monopoly,  and 
he  is  entitled  only  to  that  which  he  particularly  points  out  and  dis- 
tinctly claims. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent.  Dig.  {  241;  Dec  Dig. 
I  165.*] 

2.  Patents  (§  328*) — ^Validitt  and  Infringement— System  op  Electbigal 

DiSTMBUTION. 

The  Steinmetz  patent.  No.  559,913,  for  an  alternating  current  system 
of  electrical  distribution,  claim  2,  which  relates  to  a  three-wirej  three- 
phase-  system  having  a  fourth  or  equalizing  wire,  construed,  and  held 
not  infringed. 

In  Equity.  Suit  by  the  General  Electric  Company  against  the  Allis- 
Chalmers  Company  for  infringement  of  letters  patent  No.  559,913, 
for  an  alternating  current  system  of  electrical  distribution  granted 
to  Charles  P.  Steinmetz  May  12,  1896.  On  final  hearing.  Decree  for 
defendant. 

Kerr,  Page,  Cooper  &  Hayward,  for  complainant. 
Edwards,  Sager  &  Wooster,  for  defendant. 

RELLSTAB,  District  Judge.  The  bill  is  in  the  usual  form  for  in- 
junction and  accounting.  It  charges  the  defendant  with  contributory 
infringement  of  the  patent  in  suit  by  reason  of  its  manufacture  and 
sale  to  the  United  States  government  of  apparatus  embodying  the  im- 
provement of  said  patent,  which  were  installed  at  Minodoka,  Idaho,  in 
what  is  known  as  the  "Minodoka  Project  of  the  United  States  Rec- 
lamation Service." 

The  defenses  are,  first,  invalidity  by  reason  of  lack  of  novelty; 
second,  noninfringement. 

In  the  specifications  Steinmetz  describes  the  object  of  his  inven- 
tion as  follows : 

"My  invention  relates  to  the  distribution  of  alternating  currents,  par- 
ticularly to  polyphase  distributions.  It  has  its  most  important  application 
to  three-phase  systems,  but  others  are  not  excluded.  It  has  for  its  object 
to  provide  a  means  of  equalizing  the  voltages  upon  the  several  sides  of 
the  system,  or  of  'balancing  the  lines,'  as  it  is  often  called. 

"It  has  been  proposed  to  connect  transformers  wound  for  three-phase 
work  with  the  Y  system  of  connection,  and  to  run  a  neutral  wire  from  the 
common  junction  of  the  coils  back  to  the  generator.  Where  the  secondaries 
are  also  connected  with  the  Y  system,  this  neutral  wire  on  the  primary 
side  is  a  necessity,  because,  although  a  neutral  may  also  be  run  from  the 
secondary  side,  tliis  will  not  equalize  the  load,  but  with  an  unequal  distribu- 
tion of  load  the  three  secondary  voltages  will  become  unbalanced  and  great- 
ly unequaL  Nothing  holds  them  at  an  equaUty,  but,  on  the  contrary,  they 
Change  and  adjust  themselves  so  as  to  be  proportioned  to  the  three  secondary 

•For  other  caiei  lao  same  topic  ft  9  numbir  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes- 
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currents.  The  neutralizing  wire  on  the  primary  side  punning  from  the  gen- 
erator to  the  transformer  must  necessarily  be  of  sufficient  cross-sectioui 
to  equalize  the  load,  and  still  it  is  normally  an  idle  wire.  This  is,  of 
course,  objectionable,  and  deprives  the  three-phase  system,  when  so  in- 
stalled, of  one  of  its  characteristic  advantages,  to  wit,  economy  in  copper 
cost  The  generator  also  must  be  specially  constructed  where  this  is  done, 
inasmuch  as  an  additional  sliding  contact  must  be  provided  for  the  neutral 
wire.  ' 

"To  obviate  the  difficulties  thus  pointed  out,  I  have  devised  my  invention, 
which  consists  in  winding  the  primaries  of  the  transformers  with  delta  con- 
nection and  the  secondaries  with  Y  connection  and  using  a  neutral  or  equal- 
izing wire  on  the  secondary  side  of  the  system  only,  and  I  have  found  that 
by  this  arrangement  so  long  as  the  primary  voltages  are  constant  the  sec- 
ondary potentials  also  are  constant,  irrespective  of  the  balance  of  load  up- 
on the  secondaries.    ♦    ♦    ♦ 

"I  thus  not  only  obtain  the  advantage  in  transmission  of  current  at  long 
distance  of  confining  the  equalizing  wire  to  the  secondary  distribution  only, 
but,  inasmuch  as  this  may  be  connected  to  fixed  terminals  upon  the  mo- 
tors, I  avoid  the  additional  sliding  contacts  already  referred  to." 

It  will  be  observed  that,  while  the  patent  deals  with  systems  wherein 
alternating  currents  of  electricity  are  generated,  transmitted,  and  dis- 
tributed for  use,  it  involves  tfie  distribution  of  such  currents  only  in 
what  is  called  the  three-phase  system.  It  deals  specifically  with  trans- 
former connections  between  the  generator  and  the  distribution  cir- 
cuit, in  combination  with  the  use  of  a  fourth  wire  in  such  distribution 
circuit,  in  three-phase  systems  wherein  the  problem  is  how  the  trans- 
former shall  be  connected  in  system  so  as  to  obtain  the  best  results  in 
the  distribution  of  energy  and  avoid  the  troubles  due  to  overloading 
one  or  more  of  the  three-phases. 

The  improvement  is  purposed  to  produce  a  three-phase  system 
which  shall  permit  unequal  loads  in  the  distribution  circuit  having 
four  wires,  without  the  attendant  unbalancing  of  voltages  in  the 
system. 

Only  a  brief  description  of  such  system  and  the  devices  used  therein 
is  necessary  for  present  purposes,  which  is  as  follows:  The  trans- 
former consists  of  an  iron  core,  a  coil  of  wire  wound  around  the  core, 
called  the  "primary,"  which  receives  the  electrical  energy  to  be  trans- 
formed, and  a  second  coil  of  wire  also  wound  around  such  core, 
called  the  "secondary,"  which  delivers  the  transformed  energy.  This 
transformed  energy  may  be  delivered  in  any  desired  voltage ;  the  dif- 
ference in  voltage  depending  upon  the  relative  convolutions  of  the 
primary  and  secondary  coils.  In  the  earlier  days  the  generator  de- 
livered current  directly  to  the  transformer  in  the  immediate  neigh- 
borhood of  the  consumption  or  translating  devices,  but  in  case  of 
long  distance  transmission,  as  greater  economy  resulted  by  transmit- 
ting a  higher  voltage  than  it  is  practical  to  produce  by  a  mechanical 
generator,  transformers  called  "step  up  transformers"  are  introduced 
near  the  generator  whereby  the  low  voltage  currents  developed  by 
such  generator  are  converted  into  currents  of  high  voltage  for  trans- 
mission, which  are  reconverted  into  low  voltage  suitable  for  the  oper- 
ation of  such  consumption  or  translating  devices,  by  other  transform-? 
ers  called  "step  down  transformers"  located  in  the  vicinity  of  such 
devices. 
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Many  alternating  current  systems  involve  only  a  single  pair  of 
supply  wires,  and  are  known  as  single-phase  systems.  Others  utilize 
more  than  one  current,  and  are  known  as  polyphase  systems.  The 
three-phase  system  uses  three  transmission  wires  in  which  exist  three 
phases  of  currents.  These  currents,  however,  do  not  attain  their 
maximum  value  synchronously,  but  are  displaced,  or  out  of  phase,  so 
that  their  maximum  values  are  successively  attained.  In  the  three- 
phase  system,  the  combining  of  the  three  wires  avoids  the  necessity 
of  having  two  separate  wires  for  each  circuit,  any  one  being  capa- 
ble of  serving  as  a  conductor  for  the  return  current  in  the  other 
two  as  long  as  the  load  carried — current  strength — in  each  circuit 
is  substantially  equal. 

In  combining  these  wires,  two  methods  of  connection  are  ordi- 
narily used,  known  as  the  "delta"  and  "star"  or  "Y"  windings.  In 
the  delta,  the  coils  are  connected  end  to  end,  forming  a  closed  cir- 
cuit, a  line  conductor  leading  oflf  from  the  junctions  between  each 
two  adjacent  coils ;  while  in  the  star,  or  Y,  three  ends  of  the  coils 
are  connected  to  a  common  point,  the  opposite  or  outer  ends  be- 
ing connected  respectively  to  the  line  conductors.  The  form  of  the 
Y  connections  permitted  the  use  of  an  additional  wire  running  from 
the  common  point  referred  to.  The  equalizing  of  the  loads,  how- 
ever, is  not  always  commercially  feasible  or  desirable,  and  when 
the  demand  upon  one  circuit  is  greater  than  upon  the  others,  and 
an  inequality  in  current  strength  ensues,  the  whole  system  is  likely 
,  to  be  upset,  unless  some  special  means  are  used  to  correct  it.  This 
upset  is  due  to  the  going  down  of  the  voltage  in  the  circuit  carry- 
ing the  greater  load  with  a  corresponding  increase  in  the  voltage  in 
the  other  circuits,  causing  a  choke  effect  in  that  primary  or  those 
primaries  of  the  transformer  which  have  the  lesser  demand  for 
current  made  upon  them,  due  to  the  law  governing  the  action  of 
the  transformer;  for,  adopting  the  summary  of  Expert  Thomas' 
testimony  set  forth  in  complainant's  brief — 

"the  most  salient  characteristic  of  the  transformer  is  that  curr«it  cannot 
flow  in  one  of  its  windings  unless  there  is  also  a  flow  of  current  in  cor- 
responding quantity  in  its  other  winding.  Current  cannot  flow  in  the  pri- 
mary, for  example,  unless  a  corresponding  current  is  flowing  In  ^e  sec- 
ondary; nor  can  current  flow  in  the  secondary  as  for  feeding  an  electric 
lamp,  unless  there  is  also  a  corresponding  flow  of  current  in  tlie  primary. 
Assume,  for  example,  that  the  secondary  circuit  is  open  so  that  no  current 
flows  therein — that  is,  that  no  use  is  being  made  of  the  transformer — then 
no  current  will  flow  in  the  primary  except  a  certain  small  amount  which 
serves  to  magnetize  the  core,  because  of  the  existence  of  a  reactive  effect 
known  as  self-induction  which  sets  up  a  counter  electromotive  force  or  volt- 
age in  opposition  to  that  which  is  Impressed  upon  the  circuit  through  the 
primary  from  the  generator  or  other  source. 

''Suppose,  however,  that  an  electric  lamp  be  connected  to  the  secondary 
circuit,  drawing  current  therefrom.  Then  a  corresponding  current  must 
flow  through  the  primary.  Thus  the  primary  current  withdraws  energy 
from  the  generator  in  exact  proportion  to  the  energy  delivered  to  the  lamp 
in  the  secondary.  Of  course,  it  wiU  be  readily  understood  that  the  presence 
of  a  current  in  the  primary  of  a  transformer  is  essential  to  the  existence 
of  a  current  in  the  secondary,  as  the  latter  results  from  the  inductive  ac- 
tion of  the  former." 
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Mr.  Thomas,  in  testifying  in  this  behalf,  referred  to  a  sketch  here 
reproduced, 


Thomas  Fl^.  L 


concerning  which  he  said  : 

'*In  this. figure,  Q  represents  the  generator  supplying  three  single-phase 
currents  to  the  wires  a,  &,  c,  connected  to  the  primary  coils  of  a  transformer 
with  a  Y  winding.  The  secondary  coils  of  the  transformer  are  shown  as 
connected  in  delta  and  supplying  three  single-phase  currents  to  the  wires 
d,  e,  /.  It  will  he  understood  that  the  primary  coils  i,  £,  5  are  properly 
associated  in  intimate  inductive  relation  with  the  secondary  coils  designated 
hy  corresponding  numerals.    ♦    ♦    ♦ 

'^Assuming  that  the  lamp  L  is  connected  across  the  circuit  (I,  e,  a  corre- 
sponding amount  of  curr^it  for  operating  this  lamp  should  flow  through 
the  circuit  including  it,  the  wires  d,  e,  and  the  secondary  eoil  5  of  the  trans-  ^ 
former.  Blit  this  coil  cannot  supply  such  current  and  have  its  voltage  main- 
tained, for  the  reason  that,  if  current  flows  in  this  secondary  winding  ^, 
current  must  also  flow  in  the  corresponding  primary  winding  3.  But,  while 
current  can  pass  from  the  generator  G  through  the  wire  c  to  the  primary  5, 
it  cannot  return  to  the  generator  to  complete  its  circuit,  without  traversing 
one  or  both  of  the  primary  windings  1  and  2.  But  these  primary  windings 
1  and  t  cannot  carry  current  because  their  corresponding  secondaries  1  and 
i?  are  not  carrying  current,  for  the  reason  that  under  the  assumption  of  the 
case  no  lamps  or  other  means  of  utilizing  current  are  connected  to  the  line 
wires  d,  /,  and  6,  /,  with  which  said  coils  are  connected.  The  result  is  that 
the  voltage  of  the  primary  coil  ^  is  no  longer  maintained,  and  that  of  the 
secondary  coil  Z  must  correspond  with  the  primary.  In  short,  the  current 
which  should  reach  the  primary  coil  5  in  order  to  support  the  flow  of  cur- 
rent in  its  secondary  winding  d  meets  an  obstruction  In  the  other  primary 
windings  which  it  must  traverse  in  order  to  complete  its  circuit  to  the 
generator.  It  is  evident,  however,  that  if  an  equal  number  of  lamps  be 
placed  upon  the  circuits  d,  /,  and  c,  /,  then  equal  currents  will  be  required 
in  the  secondaries  1,  2,  and  ^,  and  consequently  the  primaries  i,  2,  and 
5,  and  the  blocking  effect  of  the  unbalanced  condition  will  be  eliminated.** 

It  was  this  practical  requirement  of  unequal  quantities  of  cur- 
rent in  the  several  distribution  circuits  that  presented  the  general 
problem  dealt  with  in  the  Steinmetz  patent;  the  particular  problem 
being  the  one  that  arose  when  a  fourth  wire  was  introduced  in  the 
distribution  circuits  connected  to  the  neutral  point  of  the  Y  con- 
nected secondaries.  The  system  of  connection  to  be  improved  by 
the  patent  in  suit  as  pointed  out  by  it  was  the  one  that  connected 
the  primaries  of  the  three-phase  transformers  in  Y  and  ran  a  neu- 
tral wire  from  the  common  junction  of  such  connection  back  to  the 
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generator.  The  change  contemplated  by  such  patent  was  to  wind 
the  primary  of  the  transformer  in  delta  instead  of  Y,  and  to  run 
the  neutral  wire  from  the  common  junction  of  the  Y  connected 
secondary,  instead  of  between  the  Y  connected  primary  transfor- 
mer and  the  generator. 
Claim  2  alone  is  involved,  which  is  as  follows: 

"2.  A  generator  of  three-phase  curreDts,  lines  leading  therefrom,  a  trans- 
former having  its  primary  connected  in  delta  between  the  lines,  a  second- 
ary for  the  transformer  having  Uie  coils  connected  in  Y,  and  an  equal- 
izing wire  extending  from  the  common  junction  of  the  secondary  coils." 

All  these  elements  are  admittedly  old.  The  complainant,  how- 
ever, contends  that  the  combination  disclosed  and  claimed  and  the 
results  obtained  are  new. 

This  precise  combination  is  not  shown  in  the  cited  prior  art.  This 
conclusion,  however,  does  not  dispose  of  the  question  of  novelty,  as 
the  art  prior  to  the  advent  of  the  patent  in  suit  taught  that  the  several 
elements  used  by  Steinmetz  will  perform  the  functions  which  he  util- 
ized in  his  system.  Is  the  Steinmetz  arrangement  and  combination  of 
these  old  elements  an3rthing  more  than  mere  mechanical  selection; 
that  is,  such  adaptation  and  readjustment  as  would  occur  to  an  ordi- 
narily skilled  mechanic  having  the  knowledge  taught  by  this  particular 
art,  and  seeking  to  correct  the  unbalancing  likely  to  take  place  in 
using  a  fourth  wire  in  the  distributing  circuit  of  a  three-phase  system? 

Wjenstrom's  British  patent  No.  5,423  of  the  year  1890  shows  delta 
or  Y  windings  of  generators,  transformers,  and  motors  in  a  three- 
phase  system ;  also,  that  current  may  be  used  directly  "from  the  gen- 
erator or  stepped  up  one  or  more  times  by  transformers  before  it 
reaches  the  place  of  utilization.  It  also  teaches  the  use  of  a  fourth 
conductor  or  neutral  or  equalizing  wire  connected  to  the  neutral  points 
in  the  generators,  transformers,  or  motors  in  which  the  currents  are 
generated  or  utilized. 

In  the  Lauffen  Frankfort  system  described  in  the  issue  of  the  Lon- 
don Electrician  of  September  18,  1891,  the  voltage  was  stepped  up 
and  down  by  transformers,  in  both  of  which  the  primary  and  second- 
ary windings  were  connected  in  Y.  In  Dr.  Duncan's  (defendant's 
expert)  sketch  of  this  system,  acquiesced  in  by  complainant's  expert, 
the  secondary  circuit  from  the  step  down  transformer  shows  a  fourth 
or  neutral  wire  running  parallel  with  the  three  line  wires,  thus  con- 
stituting a  four-wire  Y  connected  distribution  circuit.  In  this  system, 
however,  a  fourth  or  neutral  wire  is  shown  running  from  the  common 
junction  of  the  step  up  transformer  back  to  the  generator,  a  method  of 
carrying  back  an  imequal  loading  disclaimed  by  the  patent  in  suit,  and 
furnishing  the  very  condition  sought  to  be  changed  by  the  system 
pointed  out  in  claim  2. 

This  disclosure  also  shows  that  the  neutral  points  of  the  Y  connec- 
tions of  both  windings  of  both  step  up  and  step  dbwn  transformers 
and  those  of  the  generator  and  motor  are  all  connected  to  the  earth 
for  reasons  of  safety.  A  like  secondary  circuit  is  shown  by  E.  Hos- 
pitalier  in  the  book  "Polyphased  Alternating  Currents,"  published  as 
early  as  1893,  wherein  the  consumption  devices  are  connected  in  vari- 
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6US  relations  to  such  four  wii-e  distribution.  If  this,  as  contended  by 
defendant,  is  a  description  of  the  Lauffen  Frankfort  system,  it  falls 
within  said  disclaimer,  and,  if  not,  it  fails  as  a  disclosure,  as  the  ex- 
hibit does  not  trace  the  current  back  to  the  generator. 

In  the  system  described  in  the  Electrotechnische  Zeitschrift,  in  its 
issue  of  May  27, 1892,  shown  in  Dr.  Duncan's  Fig.  3,  reproduced  here, 


rt&.s. 


while  the  two  step  down  transformers  supplying  respectively  motor 
and  lamps  had  their  primaries  connected  in  delta  and  secondaries  in 
Y,  with  a  fourth  or  neutral  wire  in  the  distributing  circuit  suppl)ring 
the  lamps,  extending  from  the  neutral  point,  between  which  neutral 
wire  and  the  other  three  lines  of  such  circuit  the  lamps  were  con- 
nected, such  neutral  being  used  as  the  common  return  conductor,  the 
step  up  transformer  at  the  generating  station  had  its  primaries  con- 
nected in  Y  and  its  secondaries  in  delta.  If  this  step  up  transformer 
were  not  present,  or  its  delta  connections  were  the  equivalent  of  a 
generator  winding  as  regards  maintaining  balanced  voltages,  a  com- 
plete anticipation  would  exist.  Its  presence  cannot  be  disr^arded, 
however,  as  regards  anticipation,  for  claim  2  of  the  patent  in  suit 
calls  for  a  generator  and  lines  leading  therefrom  between  which  lines 
the  delta  primaries  of  the  transformer  are  connected.  This  puts 
complainant's  transformer,  whose  secondaries  are  connected  immedi- 
ately with  the  distribution  circuit  across  which  the  translating  or  con- 
sumption devices  are  connected,  in  direct  relation  with  the  generator. 
Nor  are  such  delta  connected  secondaries  of  the  step  up  transformer 
of  this  Zeitschrift  disclosure,  the  equivalent  of  the  generator,  as  con- 
tended by  defendant.  The  function  of  transformers  is  not  to  gener- 
ate, but  to  transform  energy-    They  may  raise  or  lower  a  voltage  al- 
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ready  generated,  but  it  is  very  clear  that  they  cannot  of  themselves 
maintain  or*  support  any  definite  voltage,  for,  adopting  Expert  Thom- 
as' testimony  in  this  behalf — 

"by  the  law  of  the  transformer,  the  voltage  of  a  primary  winding  must  al- 
ways have  the  same  ratio  to  the  voltage  of  its  secondary  winding,  for  ex- 
ample, If  this  ratio  be  established  as  100,  then,  if  the  primary  voltage  of 
the  transformer  Is  10,000,  the  secondary  voltage  must  be  100.  If  the  pri- 
mary voltage  be  raised  to  20,000,  the  secondary  voltage  wlU  become  200. 
If  the  primary  voltage  drops  to  5,000,  the  secondary  voltage  will  then  drop 
to  50.  This  is  true  both  of  the  step  up  and  step  down  transformers.  Again, 
in  any  transformer  the  voltage  of  the  primary  winding  must  be  the  volt- 
age of  the  circuit  to  which  It  is  connected  and  from  which  it  receives  its 
energy.  From  this  it  foUows  that  the  voltages  of  the  secondary  winding 
of  the  step  up  transformers  of  Duncan's  figure  3  depend  directly  on  the 
voltages  of  the  corresponding  primary  windings,  which,  in  turn,  is  the  voltage 
whidi  the  winding  receives  from  the  circuit  Thus  the  voltage  of  the  second- 
ary of  the  step  up  transformer  of  Duncan's  figure  3  cannot  be  determined 
without  tracing  back  the  circuits  from  the  primary  windings  to  the  generator 
and  finding  what  voltage  is  impressed  upon  these  primaries.    •    •    • 

"Consider  for  a  moment  that  only  the  right-hand  lamp  of  the  three 
shown  in  the  lighting  circuit  at  the  upper  right-hand  portion  of  the  diagram 
is  connected.  Current  fed  thereto  by  the  lower  right-hand  secondary  wind- 
ing will  require  current  in  its  corresponding  primary  winding,  which  we  may 
take  as  the  lower  right-hand  primary,  which  would  require  current  in  the 
wires  h,  c.  Now  the  lower  right-hand  secondary  of  the  step  up  transformer 
at  the  left  cannot  supply  current  to  these  wires,  since  its  corresponding 
primary  winding,  which  we  may  take  as  the  lower  winding  at  the  left,  must 
be  fed  through  one  or  both  of  the  other  primary  windings.  These  other 
primary  windings  have  no  currents  in  their  respective  secondary  windings, 
and  thus  cannot  transmit  the  necessary  current,  leading  to  the  same  un- 
balancing that  has  been  found  and  fully  explained  in  the  other  circuits  with 
similar  conditions  of  supply." 

That  the  unbalancing  of  the  distributing  circuit  shown  in  Duncan 
figure  3  was  but  slight  and  could  affect  the  voltages  but  slightly  does 
not  change  the  function  or  operation  of  the  Y  connected  primary  of 
this  step  up  transformer.  The  demand  of  such  unequally  loaded  cir- 
cuit upon  the  supply  wires  would  always  tend,  more  or  less,  to  choke 
the  inducing  primaries  connected  in  Y,  and  prevent  the  unbalancing 
from  being  carried  back  to  the  generator.  That  the  unequal  loading 
of  the  circuit  was  not  always  serious  enough  to  produce  a  serious  un- 
balancing of  the  voltage  does  not  make  such  Y  delta  connected  trans-* 
former  the  equivalent  of  the  delta  Y  connected  transformer  of  the 
patent  in  suit;  nor  is  the  delta  connected  secondary  of  the  former 
transformer,  the  equivalent  of  the  generator. 

Moody  patent  No.  508,898  issued  November  14,  1893,  and  Rice 
patents  Nos.  508,838  issued  November  14,  1893,  and  516,836,  issued 
March  20,  1894,  show  a  delta  Y  connected  winding  of  a  step  up 
transformer.    These,  however,  do  not  show  or  use  a  fourth  wire. 

None  of  these  references,  except  the  Lauffen  Frankfort  system, 
discloses  any  means  for  parrying  an  unbalanced  load  back  to  the 
generator  or  indicate  that  such  a  problem  or  function  was  consid- 
ered, and  in  the  excepted  citation  such  carrying  back  was,  as  al- 
ready noted,  performed  by  the  method  disclaimed  by  the  patent  in  suit. 

At  the  date  of  the  Steinmetz  application,  therefore,  connecting 
the  coils  of  either  the  generator  or  the  transformer,  or  of  either 
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the  primary  or  secondary  of  the  transformers,  whether  step  up  oi 
step  down,  in  either  delta  or  Y,  or  any  or  all  in  both  delta  or  Y, 
was  well  known,  as  was  the  fact  that  different  results  followed 
from  employing  delta  or  Y  connections.  It  was  also  known  that, 
if  the  unequal  loading  of  the  different  circuits  of  the  three-wire 
system  were  carried  back  to  the  generator,  the  disturbing  effect 
upon  the  system  would  be  remedied.  Accordingly,  when  the  Y 
delta  connected  primary  of  the  transformer  was  used  and  the  cur- 
rent strength  was  unequal  in  the  distribution  circuits,  it  was  cus- 
tomary to  run  a  neutral  wire  from  the  common  junction  of  the 
Y  connected  coils  of  the  transformer  primary  to  the  common  junc- 
tion of  the  Y  connected  coils  of  the  generator.  It  was  also  known 
that  the  introduction  of  a  fourth  wire  in  the  distribution  circuit 
by  connecting  it  to  the  common  junction  of  a  Y  connected  trans- 
former secondary  gave  the  system  greater  flexibility,  such  a  four- 
wire  system  g^iving  not  only  an  additional  return  for  the  current 
under  certain  conditions,  but  two  sets  of  voltages  for  supplying  the 
translating  or  consumption  devices  connected  therewith  one  value 
between  the  main  lines  and  another,  viz.,  "Vioo  thereof  between 
each  of  any  of  such  main  lines  and  such  fourth  wire. 

Taking  care  of  an  unbalanced  load  being  known  in  the  art,  Stein- 
metz'  system,  if  it  be  more  than  merely  carrying  forward  the  teach- 
ings of  the  art  in  that  behalf,  is,  at  best,  but  an  improvement,  the 
same  elements  being  used  to  accomplish  the  same  purpose,  but  in 
a  different  way.  Assuming  such  conibination  to  be  invention,  it 
was  entitled  to  only  the  range  of  equivalents  permitted  to  second- 
ary invention — a  more  restricted  range  than  is  accorded  patents 
of  a  primary  character.  Continental  Paper  Bag  Co.  v.  Eastern  Pa- 
per Bag  Co.,  210  U.  S.  405,  28  Sup.  Ct.  748,  52  L.  Ed.  1122. 

The  specification  of  the  patent  in  suit  is  meager  in  its  descrip- 
tion of  the  apparatus  which  it  claims  will  overcome  the  objection 
to  the  referred  to  system  and  of  correcting  the  injurious  effects  of 
carrying  an  unbalanced  load;  but,  read  in  the  light  of  the  prior 
art,  it  is  apparent  that  the  alleged  invention  consists,  not  in  using 
or  placing  a  fourth  wire  in  the  distribution  circuit,  nor  in  obtain- 
•ing  two  different  voltages  in  such  circuit  by  the  use  of  such  wire 
therein,  but  in  connecting  such  an  arranged  distribution  circuit 
directly  with  the  generator  through  a  transformer  which  has  its 
primary  windings  connected  in  delta,  by  which  connection  and  ar- 
rangement an  unbalancing  of  voltages  through  an  unequal  loading 
of  such  four  wire  distribution  circuit  is  previented.  I  say  directly 
connected  to  the  generator,  as  it  is  evident  from  the  patentee's 
own  disclosure  of  the  condition  which  his  arrangement  is  to  im- 
prove that  he  contemplated  but  one  transformer  between  the  gen- 
erator and  the  translating  or  consumption  devices.  He  states  at 
the  beginning  of  his  description  that  his  "invention  relates  to  the 
distribution  of  alternating  current,  particularly  to  polyphase  dis- 
tribution." A  distinction  is  here  made  between  distribution  and 
transmission  circuits,  which  was  then  recognized  in  the  art. 
Whether  a  step  up  transformer  was  interposed  between  the  genera- 
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tor  and  the  distribution  circuits  was  a  matter  of  preference,  der 
pending  principally  upon  whether  the  distributing  circuit  was  far 
removed  from  the  generator.  In  either  case  the  lines  between  the 
generator  and  the  step  down  transformer  were  called  "transmission 
lines,"  as  distinguished  from  those  proceeding  from  the  secondaries 
of  the  step  down  transformers,  and  with  which  the  translating  de- 
vices were  connected.  This  distinction  conforms  to  the  ordinary 
understanding  of  the  terms  and  to  the  disclosed  purpose  of  the 
patent,  for  we  note  that  the  patentee  further  on  in  his  description, 
in  pointing  out  the  plan  which  prior  to  his  invention  had  been  rec- 
ognized as  a  means  of  overcoming  the  disturbing  effect  of  unequal 
loading  on  the  distributing  circuit,  refers  to  the  system  as  having 
a  primary  side  and  a  secondary  side,  and  in  which  the  transformer 
is  connected  directly  with  the  generator  by  running  the  neutral 
wire  from  the  common  junction  of  the  Y  connected  coils. 

In  the  mind  of  Steinmetz  the  main  objection  to  this  method  of 
correcting  the  unbalancing  is  the  great  copper  cost  incident  to  the 
use  of  this  fourth  wire  between  the  generator  and  transformer. 

As  step  up  transformers  were  usually  placed  near  the  generator, 
this  objection  of  depriving  "the 'three-phase  system  of  one  of  its 
characteristic  advantages,  to  wit,  economy  in  copper  cost,"  would 
have  but  little  force  if  only  the  cost  of  the  wire  between  the  gen- 
erator and  the  nearby  step  up  transformer  were  referred  to.  The 
saving  in  the  cost  of  copper  here  intended  was  not  that  which  re- 
sulted from  dispensing  with  such  short  wire,  but  that  which  re- 
sulted from  dispensing  with  the  longer  one  that  existed  when  no 
step  up  transformer  was  interposed,  and  which  ran  from  the  gen- 
erator to  the  step  down  transformer.  Again,  in  his  disclosure  of 
the  method  of  overcoming  such  objection,  the  patentee  states  that 
the  "neutral  or  equalizing  wire"  is  to  be  used  "on  the  secondary 
side  of  the  system  only,"  and  in  summarizing  the  advantages  to 
be  derived  from  his  arrangement  he  says  that  they  are  obtained  by 
"confining  the  equalizing  wire  to  the  secondary  distribution  only," 
which  cart  only  mean,  as  far  as  a  saving  of  copper  cost  is  con- 
cerned, that  the  objectionable  longer  fourth  wire  is  taken  out  of 
the  transmission  side — i.  e.,  between  the  generator  and  the  trans- 
former— and  a  shorter  fourth  wire  placed  in  the  distribution  side 
of  the  system,  where  the  translating  or  consumption  devices  are 
connected.  Furthermore,  in  the  claim  in  suit  but  one  transformer 
is  made  an  element.  That  element  on  its  primary  side  is  directly 
connected  to  the  three  wires  leading  from 'the  generator;  and  on 
its  secondary  side  with  the  four  wire  circuit.  The  only  combina- 
tion claimed  in  claim  2  has  one  transformer.  This  combination, 
read  in  the  light  of  the  description,  plus  the  state  of  the  art  into 
which  it  entered,  presents  a  complete  operating  system,  viz.,  means 
for  transmitting  electrical  energy  of  one  voltage  from  the  generator 
directly  to  a  transformer,  by  which  such  voltage  is  lowered  and 
distributed  directly  to  the  translating  or  consumption  devices.  To 
hold  otherwise  would  not  only  be  contrary  to  the  terms  of  the 
claim  but  to  the  disclosures  of  the  patent,  and  would  make  the 
lO)  F.— 12 
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device  incomplete.    If  an  intermediary  transformer  was  to  be  In- 
cluded, it  should  have  been  claimed. 

[1]  The  patent  law  not  only  requires  a  full  and  clear  description 
of  the  manner  of  making  and  using  an  invention,  but  also  that  the 
part  improved  or  combination  should  be  particularly  pointed  out 
and  distinctly  claimed.  R.  S.  §  4888  [U.  S.  Comp.  St.  1901,  p.  3383]. 
The  claim  is  the  measure  of  the  patentee's  monopoly.  He  is  not 
entitled  to  all  that  he  invented,  but  only  to  that  which  he  partic- 
ularly points  out  and  distinctly  claims.  Greene  v.  BucWey,  135 
Fed.  520,  68  C.  C.  A.  70;  Harder  v.  United  States,  160  Fed.  463, 
87  C.  C.  A,  447. 

It  is  to  be  read  in  the  light  of  his  disclosure  in  the  specification 
and  tested  and  construed  by  the  state  of  the  art.  Johnson  y.  John- 
son (C.  C.)  190  Fed.  20-22. 

With  the  art  before  him  disclosing,  inter  alia,  a  step  up  trans- 
former, Steinmetz  chose  to  confine  his  claim  to  a  system  excluding 
such  character  of  transformer  and  to  a  particular  winding  in  a  step 
down  transformer  intermediate  to  the  generator  and  the  utilization 
circuit  containing  the  fourth  or  neutral  wire.  But  if  this  limitaticMi 
to  a  single  transformer  should  be  disregarded,  and  such  restrictive 
language  be  held  to  embrace  a  step  up  transformer  on  the  theory 
that  the  art  taught  the  use  of  such  transmission  of  energy  to  the 
distribution  or  utilization  circuit,  and  that  the  claim  should  be  con- 
strued as  having  implied  reference  thereto,  the  necessary  result  would 
still  be  to  confine  the  fourth  wire  to  .the  circuit  where  the  energy  is 
to  be  utilized,  for  the  introduction  of  such  step  up  transformer  sim-* 
ply  extends  the  circuit  of  transmission,  and  does  not  impress  upon 
the  lines  carrying  the  higher  voltage  the  character  of  a  distribution 
circuit.  The  invention  relates  to  the  utilization  as  distinguished  from 
transmission  of  currents  and  the  particular  connection  of  the  trans- 
former windings  which  was  to  combine  with  the  four  wire  distribu- 
tion circuit  was  limited  to  that  transformer  which  stepped  down  the 
impractical  high  voltage — ^made  high  for  transmission  only — ^to  a 
voltage  capable  of  immediate  utilization. 

[2]  To  include  under  this  claim  a  step  up  transformer  between 
the  generator  and  the  distribution  circuit  would  be  merely  to  extend 
the  transmission  lines,  and  would  in  no  way  permit  a  placing  of  the 
fourth  wire  in  such  transmission  circuit;  so  that  whether  the  claim 
be  construed  strictly  and  limited  tto  one  transformer  to  be  directly 
connected  with  both  generator  and  utilization  circuit,  as  I  think  it 
must,  or  broadly  permitting  the  interposition  of  a  step  up  trans- 
former between  the  generator  and  the  step  down  transformer  sup- 
plying the  current  for  immediate  utilization,  before  an  infringement 
can  be  declared,  the  complained  of  system,  in  addition  to  the  use 
of  such  a  connected  transformer,  must  also  use  a  fourth  wire  in  its 
distribution  or  utilization  circuit,  or  so  combine  its  fourth  wire  with 
a  like  connected  transformer  as  to  amount  to  an  equivalent. 

Turning  n.ow  to  the  complained  of  system  (hereinafter  called  the 
defendant's  system).  This  comprises  a  three-phase  generator,  from 
which  proceeds  three  wires  running  to  a  step  up  transformer;   both 
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generator  and  transformer  being  installed  at  the  power  station.  This 
transformer  has  its  primary  connected  in  delta,  and  its  secondary 
coils  in  y.  From  the  free  ends  of  these  secondaries  run  the  line 
wires  for  a  distance  of  15  to  20  miles  to  the  center  of  distribution,  where 
step  down  transformers  are  located,  of  which  the  primary  coils  are 
connected  in  Y  and  the  secondary  coils  in  delta*  From  these  second- 
aries proceed  three  distributing  wires  supplying  current  for  various 
purposes.  The  neutral  point  of  the  Y  connected  coils  at  both  the 
step  up  and  step  down  transformers  is  connected  to  the  earth  by  a 
wire,  the  former  at  the  generating  or  power  station,  the  latter  at  the 
distribution  stations. 

The  similarities  in  this  system  and  that  of  the  patent  in  suit  are, 
first,  the  delta  Y  connections  of  the  transformer  windings,  the  prima- 
ries of  which  are  connected  with  the  generator — ^  physical  similarity ;, 
and,  second,  the  ability  of  carrying  an  unbalanced  load  from  the  dis- 
tribution circuit  back  to  the  generator — sl  functional  similarity.  The 
dissimilarities  are,  first,  the  introduction  of  a  step  up  transformer 
between  the  generator  and  the  step  down  transformers,  a  long  dis- 
tance high  tension  system  of  three  wires  running  between  the  step 
up  and  step  down  transformers,  the  use  of  three  instead  of  four  wires 
on  the  secondary  side  of  the  step  down  transformer,  and  the  con- 
necting of  each  of  the  neutral  points  of  the  Y  windings  of  both  trans- 
formers with  separate  wires  running  to  ground — ^physical  dissimilari- 
ties; second,  inability  to  obtain  different  voltages  in  utilizing  the 
current  on  the  secondary  side  of  the  step  down  transformers  and 
safeguarding  the  entire  system  by  the  grounding  wires — functional 
dissimilarities. 

Does  this  system  infringe  that  of  the  patent  in  suit?  Are  the  dis- 
similarities in  means  and  operation  substantial,  or'  are  they  but  the 
equivalents  of  complainant's? 

Steinmetz'  system  contemplates  the  four-wire  distribution  circuit. 
Its  special  advantages  in  giving  a  set  of  two  voltages  has  already 
been  referred  to.  This  introduction  of  the  fourth  wire,  however, 
according  to  the  testimony  of  complainant's  expert  Beam,  called  to 
explain  the  disclosure  of  the  patent  in  suit  (X-Qs  23,  73,  74  and  75), 
had  a  tendency  to  bring  about  an  injurious  unbalancing  which,  how- 
ever, was  corrected  by  the  delta  Y  windings  of  the  transformer. 
X-Q.  75  and  his  answer  thereto  summarizes  his  testimony  in  this 
behalf,  and  is  as  follows: 

"X-Q.  75.  Do  you  mean  that  when  motors,  lights,  transformers,  etc.,  are 
connected  in  the  distributing  circuit  of  the  patent  in  suit  in  any  arrange- 
ment whatever  with  the  conductors  ff,  h,  i — that  Is,  some  with  two  of  said 
conductors  in  different  orders,  and  some  with  three — ^that  the  unbalancing 
of  Toltages  is  prevented?  A.  I  could  not  assent  to  that  as  a  general  prop- 
osition, especially  if  the  fourth  wire  were  present  in  the  system.  If  the 
fourth  or  neutral  wire  were  entirely  eliminated,  the  unbalancing  of  voltages 
contemplated  by  Steinmetz  would  not  be  present  As  long  as  the  fourth 
or  neutral  wire  is  present,  somebody  is  liable  to  use  it  as  a  conductor,  with 
tendency  to  produce  unbalancing  in  the  system." 

In  the  defendant's  system  there  is  no  fourth  wire  in  the  load 
carrying  circuits;   and  therefore  no  provision  is  required  to  correct 
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any  injurious  eflPects  resulting  from  the  presence  of  such  a  wire. 
Complainant's  expert  Thomas  admits  that  in  the  three-wire  three- 
phase  system  known  to  the  prior  art  the  voltages  on  the  line  re- 
mained balanced,  though  the  load  on  the  secondary  coil  was  unequal, 
as  appears  from  the  following. question  and  answer: 

"X-Q.  28.  Now,  as  I  understand  you,  the  art,  prior  to  February  5,  1896,  as 
eWdenced  by  the  Moody  patent  508,898,  Rice  patent  508,838,  and  patent 
516,836,  and  other  publications,  understood  well  and  knew  bow  to  construct 
and  operate  a  generator  of  three-phase  currents,  lines  lead[ing  therefrom,  a 
transformer  having  its  primary  connected  in  delta  between  the  lines  and 
baring  its  secondary  coils  connected  in  Y  and  arranged  to  supply  low  tension 
voltages  by  means  of  three  secondary  lines  for  feeding  lamps,  motors,  and 
the  like;  and,  further,  the  art  understood  that  in  sudi  an  arrangement 
the  voltages  on  the  line  remained  balanced,  even  though  the  load  on  the 
secondary  coils  was  unequaL  Is  this  correct?  A.  This  is  correct,  If  the 
question  refers  to  the  system  shown  in  the  Moody  patent  altered  by  the  use 
of  a  lower  voltage  In  the  lines  connected  to  the  secondary  windings  of  the 
traiCisformer  jT,  such  as  may  make  the  supply  of  lamps  and  such  translat- 
ing devices  practicable." 

Assuming,  however,  as  seems  to  be  contended!  by  such  expert  not- 
withstanding such  admission,  that  an  injurious  effect  upon  the  voltages 
may  be  had  from  the  unbalancing  of  the  loads  on  the  three  wire  load 
carrying  currents,  and  as  the  connections  of  the  windings  of  the  trans- 
former in  combination  with  the  groundings  of  the  neutral  points  of 
such  connections  and  the  conductivity  of  the  earth  in  the  system  com- 
plained of,  are  imdoubtedly  means  of  carrying  an  unbalanced  load 
back  to  the  generator  without  disturbing  the  voltage  of  such  system, 
the  question  of  equivalency  arises.  The  delta  Y  connected  step  up 
transformers  and  the  Y  delta  connected  step  down  transformers  used 
in  such  system  are  shown  in  the  cited  Moody  and  Rice  patents,  and 
the  grounded  connection  from  the  neutral  points  of  such  Y  connection 
are  shown  in  the  Lauffen  Frankfort  transmission  system.  Defendant 
had  a  right  to  use,  not  only  the  specific  means  shown  in  these  systems, 
but  all  they  taught,  and,  if  the  specific  combination  produced  in  the 
complained  of  system  is  within  the  teaching  of  such  references,  it  is 
not  an  infringement.  If,  however,  such  system,  is  not  within  the 
teaching  of  such  references,  but  is  new  and  within  the  patent  in  suit, 
it  constitutes  infringement. 

Assuming  that  the  defendant's  system  contemplates  an  unbalancing 
of  the  load  carried  in  the  distribution  circuit,  and  that  the  grounding 
of  the  wires  in  such  system,  in  addition  to  providing  safety  for  the 
entire  system,  also  operates  as  a  return  for  the  unbalanced  load  back 
to  the  generator  and  prevented  any  disturbance  of  the  voltage,  how 
can  it  be  said  that  this  shows  such  an  identity  of  function  and  means  of 
performing  it  with  those  of  the  Steinmetz  method  as  to  amount  to 
equivalency?  The  utilization  of  two  sets  of  voltages  is  not  the  ob- 
ject in  defendant's  system.  The  correction  of  any  unbalancing  due  to 
the  use  of  four  wires  in  any  part  of  its  system,  or  by  the  presence  of 
a  fourth  wire  in  the  load  carrying  circuit,  is  not  sought  or  accom- 
plished. Avoiding  the  choke  in  the  windings  having  the  lesser  demand 
made  upon  them  by  the  loads  carried  is  effected  not  by  connecting  neu- 
tral points  of  the  Y  windings  by  a  neutral  wire  running  from  point  to 
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point,  and  through  which  the  current  finds  a  return  outlet,  but  by 
using  for  such  purpose  the  earth  in  connection  with  such  grounded 
wires,  a  well-known  means  for  returning  the  current.  Complainant's 
contention  l^t  the  grounding  of  the  neutral  points  of  the  high  ten- 
sion lines  at  the  generating  and  consumption  points  15  to  20  miles 
apart  is  the  equivalent  of  the  Steinmetz  equalizing  wire  in  his  distri- 
bution circuit  has  no  substantial  basis. 

There  is  no  proof  in  the  record  that  the  defendant's  system  is  in- 
tended to  carry,  or  does  carry,  such  imequal  loading  as  might  tend  to 
produce  any  unbalanced  voltages.  As  groimding  for  safety  was  ad^- 
mittedly  well  known  before  the  patent  in  suit,  and  as  the  |^rounding 
in  the  defendant's  system  is  in  the  long  high  tension  transmission  cir- 
cuit, and  serves  as  a  safety  device  against  a  breakdown  in  the  system, 
it  will  be  presumed  that  such  means  are  for  such  purpose,  until  the 
facts  show  otherwise.  The  mere  possibility  that  such  grounding  can 
and  would  under  certain  conditions  of  unequal  loading  also  serve  to 
maintain  a  proper  balance  of  the  voltages,  or  the  further  possibility  of 
a  fourth  wire  connecting  translating  devices  between  one  of  the  main 
line  wires  of  the  high  tension  transmission  circuit  and  the  ground,  will 
not  make  such  grounding  the  equivalent  of  the  complainant's  fourth 
wire,  either  as  an  equalizing  wire  or  the  producer  of  two  sets  of  volt- 
ages. 

The  attempted  forcing  into  the  defendant's  system  of  unpurposed 
and  unused  functions  is  no  more  permissible  to  constitute  infringe- 
ment than  to  read  undisclosed  functions  into  the  teachings  of  the 
Moody  and  Rice  patents  and  the  LauflPen  and  Frankfort  system,  and 
Zeitschrift  publication,  to  show  lack  of  novelty  in  the  Steinmetz  sys- 
tem. Giving  the  physical  and  functional  differences  between  the  Stein- 
metz and  defendant's  systems  their  normal  purposes,  the  defend-' 
ant's  system  comes  within  the  teaching  of  the  prior  art,  not  that 
which  is  novel  in  the  Steinmetz  disclosure,  and  is  therefore  no  in- 
fringement. Furthermore,  the  method  of  reasoning  employed  to  de- 
clare infringement,  viz.,  that  the  four  wire  circuit  of  the  defendant's 
system — ^between  the  step  up  and  step  down  transformers — corre- 
sponds to  the  four-wire  circuit  of  Steinmetz,  which  is  in  the  dis- 
tributing circuit  leading  from  the  secondaries  of  the  step  down  trans- 
former, and  that  the  unequal  currents  or  loading  on  the  three-wire 
distribution  circuit  of  defendant's  system  is  applied  from  the  trans- 
lating devices  connected  therein  through  the  step  down  transformers 
to  such  four-wire  system^  and  thence  through  to  the  generator  by 
means  identical  in  their  mode  of  operation  to  those  of  the  patent  in 
suit,  if  applied  to  the  system  shown  in  the  Lauffen  and  Frankfort 
transmission  system,  would  make  the  four-wire  circuit  between  the 
generator  and  the  step  up  transformer  and  the  connections  interme- 
diary to  the  four-wire  distribution  circuit  of  this  system  an  anticipa- 
tion of  complainant's  combination;  for,  by  the  Lauffen  and  Frank- 
fort combination,  the  unequal  currents  or  loading  of  the  four-wire 
distribution  circuit,  corresponding  to  the  like  circuit  of  Steinmetz,  is 
applied  from  the  translating  devices  connected  therewith  through 
the  step  down  and  step  up  transformers  and  their  connection  back  to 
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the  generator,  and,  under  the  "that  which  infringes  if  later  will  an- 
ticipate if  earlier"  rule,  would  invalidate  the  claim  in  suit  as  lacking 
patentable  novelty. 

Each  of  these  several  systems,  however,  are  distinct  combinations. 
If  that  of  the  defendant  is  not  anticipated  by  that  of  Lauffen  and 
Frankfort,  it  certainly  is  not  by  Steinmetz,  as  the  latter's  range  of 
equivalents  is  more  restricted  than  that  of  Lauflfen  and  Frankfort ;  he 
being  at  most  but  an  improver, 

The  cited  art  does  not  appear  to  have  engaged  the  attention  of  the 
examiner  in  the  Patent  Office  on  the  consideration  of  the  Steinmetz 
application  for  the  patent  in  suit;  the  file  wrapper  containing  no 
reference  thereto.  The  effect  of  this  is  to  considerably  weaken  the 
presumption  of  patentable  novelty  that  attends  the  grant  of  a  patent. 
Westinghouse  Elect.  &  Mfg.  Co.  v.  Toledo,  P.  C.  &  L.  Ry.  Co.,  172 
Fed.  371,  97  C.  C.  A.  69.  That  the  Steinmetz  method  of  "equaliz- 
ing the  voltages  upon  the  several  sides  of  Jhe  system"  is  such  an  ad- 
vance on  the  art  as  amounts  to  invention  is  not  free  from  doubt,  but, 
as  I  have  reached  the  conclusion  that  the  defendant's  system  does  not 
infringe  the  combination  of  the  claim  in  suit,  I  find  it  unnecessary  to 
pass  upon  the  validity  of  such  claim. 

The  bill  is  dismissed  on  the  ground  of  noninfringement 


GAMEWELL  FIRE  ALARM  TELEGRAPH  CO.  ▼.  HACKENSAOK 
IMPROVEMENT  COMMISSION. 

(District  Court,  D.  New  Jersey.    May  20,  1912.) 

1.  Patents  (Jv  314*)— iNFRiNOEimNT — Pbeliminabt  Injukctiow — ^Issue. 

Where  a  patent  lias  been  lield  valid  in  prior  litigation,  and  defendant, 
in  a  suit  for  infringement,  relies  on  a  prior  use  to  invalidate  the  pat- 
ent, and  in  doing  so  pleads  a  defense  which  was  not  presented  in  the 
cases  wherein  the  patent  was  sustained,  the  only  matter  which  can  be 
considered  on  an  application  for  a  preliminary  injunction  is  the  ques- 
tion of  infringement  and  whether  the  evidence  of  prior  use  is  such 
that,  had  it  been  before  the  court  in  the  case  in  which  the  patent  was 
sustained,  the  court  would  probably  have  reached  a  different  conclu- 
sion. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  {{  550-553;  Dec 
Dig.  S  314.*] 

2.  Patents  (|  312*) — ^Infringement— Pbeliminabt  Injunction— Bubden  of 

Pboof. 

Where,  in  a  suit  for  infringement  of  a  patent,  sustained  in  prior 
litigation,  defendant  pleaded  prior  use  not  previously  presented,  the 
burden  was  on  defendant  to  show  that  the  prior  use  was  such  as,  if 
previously  presented,  would  probably  have  caused  a  different  decision; 
every  reasonable  doubt  being  resolved  against  it 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  §§  543-^9;  Dee. 
Dig.  I  312.*] 

In  Equity.  Suit  by  the  Gamewell  Fire  Alarm  Telegraph  Company 
against  the  Hackensack  Improvement  Commission  for  patent  in- 
fringement.    On  motion  for  preliminary  injunction.    Granted. 

«For  other  cuei  Bee  tame  topic  A  8  numbbb  in  Dec.  4k  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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.    Edmonds  &  Edmonds,  for  the  motion. 
Charles  K.  Offield  and  Albert  H.  Graves,  opposed. 

CROSS,  District  Judge.  The  application  for  a  preliminary  in- 
junction in  the  above-entitled  cause  is  founded  upon  a  bill  of  com- 
plaint which  sdleges  that  the  defendant  is  about  to  install  and  use, 
in  connection  with  its  fire  alarm  system,  certain  fire  alarm  or  signal 
boxes  which  infringe  complainant's  patent  to  one  Ruddick,  No. 
553,873,  recently  sustained  by  this  court  after  an  arduous  and  pro- 
tracted contest  in  a  cause  between  the  complainant  herein  and  the 
fnayor  and  common  council  of  the  city  of  Bayonne.  194  Fed.  147. 
That  action  was  admittedly  defended,  as  is  also  the  present  one,  by 
the  Star  Electric  Ownpany,  the  manufacturer  of  the  alleged  infring- 
ing boxes.  The  complainant's  patent  will  expire  within  a  few  months. 
The  rule  to  show  cause  why  a  preliminary  injunction  should  not  is- 
sue, pursuant  to  the  prayer  of  the  bill,  was  supported  by  a  number 
of  ex  parte  affidavits,  to  which  opportunity  was  afforded  the  defend- 
ant to  reply.  No  direct  reply  thereto  was  made,  but  it  was  agreed 
by  counsel,  at  the  argument  of  the  rule  to  show  cause,  that  certain 
affidavits  and  exhibits  used  by  the  defendant  in  the  case  above  men- 
tioned, wherein  the  complainant's  patent  was  sustained,  on  an  ap- 
plication by  it  for  a  rehearing,  might  be  considered  on  this  applica- 
tion as  fully  as  if  the  same  were  made  and  entitled  herein. 

[1,  2]  The  defendant  relies  upon  a  prior  use  to  invalidate  the  pat- 
ent in  suit,  and  in  doing  so  sets  up  a  defense  which  was  not  presented 
in  the  case  wherein  the  patent  in  suit  was  sustained.  The  rule  ap- 
plicable to  this  case  in  its  present  situation  is  that  the  only  matters 
which  can  be  considered  are  the  question  of  infringement  and  whether 
the  evidence  of  prior  use  is  of  such  a  conclusive  character  that,  had 
it  been  before  the  court  in  the  case  in  which  the  patent  was  sus- 
tained, the  court  would  probably  have  reached  a  different  conclusion. 
The  burden  of  proof  in  this  respect  is  upon  the  defendant,  and  every 
reasonable  doubt  must  be  resolved  against  it  Elite  Pottery  Co.  v. 
Dececo  Co.,  150  Fed.  581,  80  C.  C.  A.  567.  The  rule  just  referred 
to  is  fully  stated  and  confirmed  by  numerous  authorities  in  Edison 
Electric  Light  Co.  v.  Beacon  Vacuum  Pump  &  Electrical  Co.  (C.  C.) 
54  Fed.  678,  wherein  Judge  Colt  says: 

"The  general  rule  is  that  where  the  validity  of  a  patent  has  been  sus- 
tained by  prior  adjudication,  and  especially  after  a  long,  arduotks,  and  ex- 
I)ensiye  litigation,  the  only  question  open  on  motion  for  a  preliminary  in- 
junction in  a  subsequent  suit  against  another  defendant  is  the  question  of  in- 
fringement; the  consideration  of  other  defenses  being  postponed  untU 
final  hearing.  Brush  Electric  CJo.  v.  Accumulator  Co.  [C.  C]  50  Fed.  833; 
Robertson  v.  Hill,  6  Fish.  Pat  Cas.  465  [Fed.  Cas.  No.  11,925];  Gary  v. 
Domestic  Co.  [C.  C]  27  Fed.  299;  Cobum  v.  Clark  [Q  C]  15  Fed.  804;  Mal- 
lory  Manufacturing  Co.  t.  Hickok  [C.  C]  20  Fed.  116;  Green  v.  French,  4 
Ban.  &  A.  169;  Blanchard  t.  Reeves,  1  Fish.  Pat  Cas.  103  [Fed.  Cas.  No. 
1^151;  Goodyear  v.  Rust,  6  Blatchf.  229  [Fed.  Cas.  No.  5,584];  Gary  v. 
Manufacturing  Co.  [C.  a]  24  Fed.  141 ;  Sargent  Manufacturing  Co.  v.  Wood- 
ruff. 5  Blss,  444  [Fed.  Cas.  No.  12.368];  Kirby  Bung  Manufacturing  Co.  v. 
White  [O.  C]  1  McCrary,  155,  1  Fed.  604;  Putnam  v.  Bottle  Stopper  Co. 
[C.  C]  38  Fed.  234;  Consolidated  Bunging  Apparatus  Co.  v.  Peter  Schoen- 
hofen  Brewing  Co.  [a  C]  28  Fed.  428;   NewaU  y.  WUson,  2  De  Gex,  M.  & 
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G.  282 ;  Davenport  v.  Jepson,  4  De  Gex,  F.  &  J.  440 ;   Bovlll  v.  Doodier^  85 
Beav.  427. 

"The  only  ei^ceptlon  to  this  general  rule  seems  to  be  where  the  new  evi- 
dence is  of  such  a  conclusive  character  that,  if  it  had  been  introduced  in 
the  former  case,  it  probably  would  have  led  to  a  diCFereut  conclusion.  The 
burden  is  on  the  defendant  to  establish  this,  and  every  reasonable  doubt 
must  be  resolved  against  him.  Ladd  v.  Cameron  [C.  C]  25  Fed.  37;  Can- 
treU  v.  Walllck,  117  U.  S.  689,  6  Sup.  Ct  970  [29  L.  Ed.  lOl^] ;  Winans  v. 
Eaton,  1  Fish.  Pat  Oas-  181  [Fed.  Cas.  No.  17.861] ;  Machine  Co.  v.  Adams, 
3  Ban.  &  A.  96;  Spring  Co.  v.  Hall  [C.  C]  37  Fed.  691;  Lockwood  v.  Fa- 
ber  [C.  C]  27  Fed.  63;  Glaenzer  v.  Wlederer  [C.  a]  33  Fed.  583;  Gary  v. 
Spring  Bed  Co.  [C.  C]  26  Fed.  38." 

The  above  rule  was  followed  by  the  Circuit  Court  of  Appeals  of 
this  circuit  in  Philadelphia  Trust  Safe  Deposit  &  Insurance  Co.  v. 
Edison  Electric  Light  Co.,  65  Fed.  551,  13  C.  C.  A.  40.  See,  also. 
Tannage  Patent  Co.  v.  Adams  (C.  C.)  77  Fed.  191,  and  Woodard  v. 
EUword  (C.  C.)  68  Fed.  717.  No  question  has  been  made  herein  that 
the  boxes  which  the  defendant  proposes  to  install  infringe  the  patent 
in  suit.  The  only  matter,  therefore,  requiring  careful  consideration, 
and  such  it  has  received,  is  whether  the  alleged  prior  use  has  been 
sufficiently  shown  by  clear  and  convincing  evidence  to  make  it  prob- 
able that,  had  it  been  introduced  into  the  original  case,  it  would  have 
changed  its  decision. 

Defendant's  affidavits  may  fairly  be  said  to  raise  a  doubt,  but  that 
alone  is  insufficient*  Cohen  v.  Stephenson  &  Co.,  142  Fed.  467,  73 
C.  C.  A.  583.  I  am  satisfied  that  they  do  not  meet  and  satisfy  the 
requirements  of  the  rule.  I*  am  unable  to  say  that,  had  the  facts  dis- 
closed by  the  defendant's  affidavits  been  introduced  in  the  original 
case,  they  would  probably  have  led  to  a  decree  invalidating  the  patent. 
Reasonable  doubt  exists  as  to  whether  the  use  referred  to  was  two 
years  prior  to  Ruddick's  filing  his  application  for  the  patent  in  suit, 
and  as  to  whether  the  box  offered  in  evidence  was  identically  like 
those  which,  it  is  alleged  by  the  defendant,  constituted  the  prior  use, 
and  as  to  whether,  if  it  was,  it  covered  all  of  the  claims  now  in  issue. 
There  is  also  doubt  as  to  whether  the  alleged  prior  use  was  not  ex- 
perimental. There  is  some  evidence  tliat  it  was.  In  the  above  and 
other  respects,  the  affidavits  are  not  so  conclusive  as  reasonably  to 
satisfy  me  that  the  alleged  defense  jvill  be  maintained  at  final  hear- 
ing. It  is  sufficient  to  say,  and  that  without  prejudging  the  merits  of 
the  defense,  that  it  must  be  further  developed,  and  the  doubts  now 
apparent  therein  resolved,  before  it  can  properly  be  made  the  basis 
of  judicial  action.    It  must  stand  over  until  final  hearing. 

As  the  defendant  is  a  municipal  corporation,  I  shall  require  the 
complainant  to  give  a  bond  of  indemnity  to  it,  in  the  usual  form  in 
such  cases,  in  the  penal  sum  of  $1,500,  whereupon  a  preliminary  in- 
junction will  issue,  pursuant  to  the  prayer  of  the  bill  of  complaint. 
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GAMEWELL  FIRE  ALABM  TELEGRAPH  CO.  V.  STAR   ELECTRIC  CO. 
(District  Court,  N.  D.  New  York.     September  25,  1912.) 

1.  Patents  (|  328*)— Vauditt  and  Infringement— Firb  Alabm  Apparatus. 

A  preliminary  injunction  against  infringement  of  tbe  Ruddick  patent 
No.  553,873,  for  a  noninterfering  signal  apparatus,  denied,  where  the 
validity  and  scope  of  the  patent  and  infringement  were  all  in  issue,  the 
patent  would  expire  in  six  months,  and  die  defendant  was  financially 
responsible. 

2.  Patents  (|  303*) — Suits  for  Infringement— Prblimin art  Injunction. 

In  an  infringement  suit,  the  complainant's  case  should  be  reasonably 
free  from  doubt  on  every  question  necessary  for  liim  to  establish  in  or- 
der to  obtain  the  relief  demanded,  to  ^ititle  him  to  a  preliminary  in- 
junction*  and  should  be  established  other  than  by  ex  parte  affidavits, 
where  their  essential  allegations  are  controverted  by  others  of  the  same 
character  and  substantially  equal  aredibility. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  {{  496-498;  Dec 
Dig.  I  303.*] 

In  Equity.  Suit  by  the  Gamewell  Fire  Alarm  Telegraph  Company 
against  the  Star  Electric  Company.  On  motion  for  preliminary  in- 
junction.   Denied. 

See,  also,  199  Fed.  188. 

Edmonds  &  Edmonds,  of  New  York  City  (Samuel  Owen  Edmonds 
and  Dean  S.  Edmonds,  both  of  New  York  City,  on  the  brief),  for  com- 
plainant. 

Hinman,  Howard  &  Kattell,  of  Binghamton,  N.  Y.,  and  Offield, 
Towle,  Graves  &  Offield,  of  Chicago,  111.,  for  defendant. 

RAY,  District  Judge.  The  complainant  in  its  bill  of  complaint  al- 
leges infringements  by  the  defendant  of  two  patents  owned  by  the  . 
complainant  for  noninterference  fire  alarm  signal  boxes,  viz.,  patent 
No.  553,873,  dated  February  4,  1896,  applied  for  June  28,  1890,  for 
"noninterfering  signal  apparatus,"  issued  upon  the  application  of  John 
J.  Ruddick,  and  known  as  the  "Ruddick"  or  "later  Ruddick"  patent, 
and  patent  No.  553,839,  issued  upcm  the  application  of  Frederick  W. 
Cole.  The  bill  of  complaint  charges,  as  do  the  moving  papers,  that 
the  defendant  has  made  two  types  of  infringing  boxes.  The  defend- 
ant's reply  papers  assert  that  the  defendant  has  made  but  one  of  these 
two  types  of  boxes.  For  the  purposes  of  this  motion,  therefore,  the 
complainant  accepts  this  assertion,  and  presses  the  motion  for  a  pre- 
liminary injunction  with  respect  to  the  type  of  box  which  the  defend- 
ant admits  it  has  made  and  sold.  As  this  type  of  box  is  claimed  to 
infringe  the  Ruddick  patent,  No.  553,873,  only,  the  complainant  now 
bases  its  motion  upon  the  validity  and  alleged  infringement  of  said  Rud- 
dick patent  only.  This  Ruddick  patent,  as  well  as  the  Cole  patent  re- 
ferred to,  were  adjudged  valid  in  a  suit  between  the  Gamewell  Fire 
Alarm  Telegraph  Company,  the  present  complainant,  and  Mayor  and 
Council  of  City  of  Bayonne,  N,  J.,  defendants,  January  25,  1912  (see 
194  Fed.  147),  and  both  patents  were  held  infringed.  It  is  not  denied 
that  the  then  existing  Star  Electric  Company,  of  Binghamton,  N.  Y., 

*For  oUier  cuef  lee  fame  topic  A  9  numbxb  in  Dec.  St  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexe« 
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assumed,  took  part  in,  and  managed  the  defense  of  that  action;  but 
it  is  denied,  and  I  think  the  papers  show,  that  the  present  Star  Elec- 
tric Company,  of  Binghamton,  N.  Y.,  the  defendant  here,  had  no  part 
in  the  defense  of  that  action,  and  therefore  is  in  no  way  bound  by  the 
decree  in  that  action. 

In  another  action  for  infringement  of  the  said  Ruddick  patent, 
brought  by  the  same  complainant  against  the  Hackensack  Improvement 
Commission  (199  Fed.  182),  Judge  Cross  again  held  the  patents  valid 
and  infringed,  and  it  is  contended  on  the  part  of  the  complainant  here 
that  the  present  defendant  assumed  the  defense  in  that  case,  and  ad- 
mitted infringement  of  the  Ruddick  patent  by  making  and  selling  the 
fire  alarm  signal  box  now  complained  of.  The  defendant  here,  the 
present  Star  Electric  Company,  absolutely  denies .  this,  and  by  an 
amended  answer  has  put  this  question  squarely  in  issue,  as  well  as 
the  validity  of  the  said  Ruddick  patent,  if  construed  so  broadly  as  to 
cover  the  structure  complained  of  and  also  denies  infringement.  The 
validity  of  the  said  Ruddick  patent  is  in  issue,  as  well  as  the  ques- 
tion of  infringement,  and  after  carefully  considering  affidavits  pre- 
sented on  both  sides  I  cannot  hold  that  this  defendant  has  ever  ad- 
mitted the  validity  of  the  Ruddick  patent  or  infringement,  or  that  there 
has  been  any  adjudication  whatever  against  this  defendant  in  favor  of 
this  complainant  to  the  effect  that  the  Ruddick  patent  is  valid,  or  that 
the  structure  complained  of  is  an  infringement  thereof,  if  valid. 

[1]  The  complainant's  printed  brief  on  this  motion  contains  122 
printed  pages.  The  defendant's  brief  filed  on  this  motion  after  two 
days'  argument  contains  at  least  300  typewritten  pages,  equivalent  to 
more  than  that  number  of  printed  pages.  The  affidavits  and  other 
papers  filed  and  used  on  the  motion  are  correspondingly  lengthy,  and 
I  am  not  prepared  to  say  that  either  the  moving  or  answering  papers 
or  briefs  of  counsel  contain  extraneous  matter.  There  is  absolute 
conflict  between  the  complainant  and  the  defendant  both  on  the  ques- 
tions of  the  validity  of  the  Ruddick  patent  in  suit  and  the  proper  con- 
struction thereof  and  the  question  of  infringement.  I  am  not  inclined 
to  decide  these  questions  at  issue  between  the  parties  on  conflicting  af- 
fidavits. The  present  defendant,  Star  Electric  Company,  is  the  suc- 
cessor of  a  former  corporation  of  that  name ;  but  its  stockholders  and 
officers  are  wholly  different,  or  substantially  so,  and  it  may  not  be 
bound  by  either  of  the  decrees  in  the  former  litigations  referred  to. 
It  is  contended,  however,  by  the  complainant,  that  this  court  should 
accept  and  follow  the  decision  of  the  District  Court  in  the  District  of 
New  Jersey  on  both  questions,  even  assuming  that  the  present  defend- 
ant was  not  a  party  or  privy  in  those  cases. 

In  this  case  the  defendant  corporation  was  organized  in  July,  1910, 
to  purchase,  and  did  purchase,  the  assets  of  the  old  corporation. 
Star  Electric  Company,  which  became  a  bankrupt,  and  has  been 
in  business  ever  since.  There  is  no  claim  or  pretense  that  it  is  in- 
solvent, or  that  it  is  or  will  be  unable  to  respond  to  any  judgment 
or  decree  for  damages,  or  profits,  or  both,  that  complainant  may 
secure  against  it.  The  Ruddick  patent  will  expire  in  February, 
1913.    An  injunction  is  not  of  paramount  importance  to  the  corn- 
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plainant.  If  granted,  it  would  result  in  shutting  down  and  clos- 
ing the  defendant's  business;  and,  if  it  should  turn  out  that  the 
complainant  is  not  entitled  thereto,  vast  and  irreparable  damage,  would 
be  done  the  defendant,  while,  on  the  other  hand,  if  refused  at  this 
time,  and  complainant  succeeds  in  the  action,  it  will  be  fully  com- 
pensated in  damages.  The  defendant  can  be  compelled  to  keep  an 
account  of  all  boxes  made,  and  of  all  made  and  sold,  so  that  dam- 
ages and  profits  will  be  of  easy  ascertainment.  I  entertain  the 
highest  respect  for  Judge  Cross  and  the  soundness  of  his  judg- 
ment ;  but  the  defendant  contends  that  it  has  presented  new  facts 
and  new  evidence,  not  presented  to  or  considered  by  that  learned 
judge  in  the  cases  referred  to,  and  also  contends  that  really  the 
question  whether  the  type  of  box  now  in  controversy  infringes  was 
never  considered  by  him.  I  think  this  is  true,  as  th^  complainant 
avers  that  in  the  Hackensack  Case  the  infringement  was  conceded 
by  this  defendant,  while  this  defendant  denies  that  allegation. 

Conceding  the  patent  to  be  valid,  we  still  have  the  question  of  its 
proper  construction,  and  whether  or  not  it  covers  the  device  now 
made  and  sold  by  the  defendant,  and  here  there  is  gjeat  doubt  in 
any  event.  In  Scott  v.  Lazell  (C.  C.)  169  Fed.  661,  it  was  held 
that  a  preliminary  injunction  to  restrain  alleged  infringement  of  a 
patent  should  not  be  granted,  when  the  question  of  infringement 
is  in  serious  doubt.  And  in  Wright  Co.  v.  Herring-Curtiss  Co.,  180 
Fed.  110,  103  C.  C.  A.  31,  reversing  the  order  of  the  Circuit  Court, 
177  Fed.  257,  it  was  held  that  a  preliminary  injunction  against  an 
alleged  infringer  of  an  unadjudicated  patent  should  not  be  granted, 
when  the  question  of  infringement  is  concededly  one  of  fact  as  to 
the  operation  of  defendant's  device,  and  the  showing  is  entirely  by 
ex  parte  affidavits,  which  are  conflicting.  Here  there  has  been  an 
adjudication  as  to  the  validity  of  the  patent  in  suit  in  two  cases, 
but  both  by  the  same  judge,  and  one  of  these  cases  is  now  pend-* 
ing  and  undetermined  on  appeal  to  the  Circuit  Court  of  Appeals. 
There  was  no  real  question  presented  to  the  covCtt  in  either  of  those 
cases  for  its  determination  whether  the  device  now  in  question  con- 
stitutes an  infringement. 

[2]  My  opinion  is  that  preliminary  injunctions  should  not  be 
granted,  when  the  validity  of  the  patent  is  conceded,  but  there  is 
serious  doubt  as  to  the  existence  of  the  infringement  alleged.  A 
party  is  not  entitled  to  an  injunction  for  the  reason  he  has  a  valid 
patent,  but  for  the  reasons  he  has  a  valid  patent  and  that  the  de- 
fendant plainly  infringes  his  rights  thereunder  and  protected 
thereby.  When  there  is  serious  doubt  of  the  existence  of  both 
these  facts,  or  either,  a  preliminary  injunction  should  not  be  grant- 
ed. In  short,  the  complainant's  case  should  be  reasonably  free 
from  doubt  on  every  question  necessary  for  him  to  establish,  in 
order  to  obtain  the  relief  demanded,  and  the  case  should  be  es- 
tablished other  than  by  ex  parte  affidavits,  where  their  essential 
allegations  are  controverted  by  others  of  the  same  character  and 
of  substantially  equal  credibility.  In  Wright  Co.  v.  Herring-Cur- 
tiss Ca  et  aL  (C.  C.  A.  2d  Circuit,  Lacombe,  Coxe,  and  Noyes,  JJ.) 
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180  Fed.  110,  103  C.  C.  A.  31,  the  court,  in  reversing  the  order  for 
a  preliminary  injunction,  said: 

"In  this  record,  upon  the  question  of  fact  aboTe  stated,  there  is  a  sharp 
conflict  of  evidence;  numerous  affiants  testifying.  All  their  statements  are 
ex  parte  affidavits,  made  without  an  opportunity  to  test  their  probative  force 
by  cross-examination.  Under  such  circumstances,  it  seems  to  us,  Irrespective 
of  any  of  the  other  questions  in  the  case,  that  infringement  was  not  so  clearly 
established  as  to  justify  a  preliminary  injunction.  See  decisions  of  this 
court  in  Westinghouse  v.  Montgomery,  139  Fed.  868,  71  C.  a  A.  582;  Hall 
Signal  Ck).  v.  General  Railway  Co.,  153  Fed.  907,  82  G.  G.  A.  653.  The  order 
is  reversed,  with  costs.*' 

The  motion  is  denied,  on  condition  defendant  keeps  an  accurate 
account  of  all  signal  boxes  made,  and  of  all  sold,  with. name  of 
purchaser,  and  date  when  sold,  and  price  for  which  sold. 

So  ordered. 


GAMBWELL  FIRE  ALARM  TELEGRAPH  CO.  V.  STAB  BLECTRIG  CO. 

(District  Court,  N.  D.  New  York.     September  25,  1912.) 

iNJTTNcnoN    (§  26*) — Suits   fob   Infringement— I«r junction    to   Restrain 
PaosECunoN. 

In  Ylew  of  the  right  given  by  statute  to  the  owner  of  a  patent  to 
bring  suit  against  every  user  of  an  alleged  infringing  device,  a  court 
should  not  interfere  by  injunction  vt'ith  the  exercise  of  that  right. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  Si  24-49,  54r-61; 
Dec.  Dig.  S  26.*] 

In  Equity.  Suit  by  the  Gamewell  Fire  Alarm  Telegraph  Company 
against  the  Star  Electric  Company.  On  motion  by  defendant  for  in- 
junction.   Denied. 

See,  also,  199  Fed.  185. 

Edmonds  &  Edmonds,  Samuel  Owen  Edmonds,  and  Dean  S.  Ed- 
monds, all  of  New  York  City,  for  complainant. 

Hinman,  Howard  &  Kattell,  of  Binghamton,  N.  Y.,  and  Offield, 
Towle,  Graves  &  Offield,  of  Chicago,  III.,  for  defendant. 

RAY,  District  Judge.  The  defendant.  Star  Electric  Company,  is 
making  and  selling  a  fire  alarm  signal  box  alleged  by  the  complain- 
ant above  named  to  be  an  infringement  of  United  States  letters  patent 
No.  553,873,  dated  February  4,  1896,  and  which  will  expire  February 
4,  1913.  The  present  Star  Electric  Company  was  organized  in  July, 
1910,  and  purchased  the  assets,  etc.,  of  a  corporation  of  the  same 
name,  which  became  bankrupt  shortly  before.  That  company  made 
and  put  upon  the  market  a  fire  alarm  signal  box  which  was  held  to 
be  an  infringement.  The  defendant  does  not  make  that  type  of  box. 
In  another  suit  by  the  above-named  complainant  against  the  Hacken- 
sack  Improvement  Commission  (199  Fed.  182)  the  patent  was  held 
valid,  and  an  order  for  an  injunction  granted,  which  is  now  pending 
on  appeal. 

*For  other  cases  see  same  topic  &  8  nttmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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It  is  claimed  that  the  apparatus  sought  to  be  enjoined  in  that  suit 
is  the  same  as  the  one  involved  in  the  present  suit.  The  papers  show 
that  another  suit  has  been  brought  by  the  complainant  against  the  city 
of  Pittsburgh,  a  user  of  the  signal  box  now  made  by  the  defendant 
here.  The  only  suit  against  the  present  Star  Electric  Company,  which 
is  the  maker  and  seller  of  the  alleged  infringing  device,  is  the  one 
now  pending,  and  which  has  not  been  brought  to  a  final  hearing.  In 
this  pending  suit  the  plaintiflf  moved  for  a  preliminary  injunction  which 
nx)tion  has  just  been  denied;  but  the  defendant  is  required  to  keep 
an  account  of  signal  boxes  made  and  sold,  with  names  of  purchasers 
and  dates  of  sale.  There  is  doubt  as  to  the  validity  of  the  patent, 
and  doubt  whether  it  covers  the  structure  made  by  the  defendant. 
The  defendant  contends  that  other  suits  are  threatened  against  users 
k)i  the  device  made  by  the  defendant,  and  that  the  defendant  com- 
pany will  be  compelled  to  spend  large  sums  of.  money  and  be  to  great 
trouble  in  defending  these  suits.  The  defendant  also  contends  that 
the  determination  of  the  present  suit  against  the  Star  Electric  Com- 
pany will  dispose  of  the  whole  matter,  and  that  the  prosecution  of 
suits  against  users  of  the  alleged  infringing  device  ought  to  be  en- 
joined. Much  may  be  said  in  favor  of  this  contention ;  but  I  am  of 
the  opinion,  on  the  whole,  that  it  would  be  unwise  to  interfere  with 
the  complainant  in  bringing  suits,  ind  that  it  is  safe  to  leave  the  ques- 
tion of  temporary  injunctions  with  the  various  judges  who  will  hear 
applications  therefor,  if  any  are  made. 

So  long  as  the  statute  gives  the  right  to  the  complainant  to  bring 
suit  against  every  user  of  the  alleged  infringing  device,  it  is  probably 
unwise  for  the  court  to  interfere  by  injunction  with  the  assertion  of 
that  right.  Whether  preliminary  injunctions  shall  be  granted  or  not 
must  be  determined  by  the  judge  who  hears  the  application  on  the 
papers  presented,  and  I  doubt  not  that,  in  the  condition  of  the  present 
litigations  between  the  parties,  these  judges  will  exercise  their  dis- 
cretion wisely,  and  so  as  to  promote  justice  so  far  as  possible. 

Motion  denied. 


BROWNING  HOOK  &  EYE  CX).  v.  TRI-EYE  HOOK  &  BYE  00. 

(District  Court,  S.  D.  New  York.    September  20,  1912.) 

Patents  (|  328*>— Vauditt  awd  Infbinoehent— Hook. 

The  Browning  patent.  No.  678,096*  for  a  hook  to  be  used  with  an 
eye  for  fastening  garments,  held  not  anticipated,  valid,  and  Infringed 
on  motion  for  a  preliminary  injunction. 

In  Equity.  Suit  by  the  Browning  Hook  &  Ej^  Company  against 
the  Tri-Eye  Hook  &  Eye  Company.  On  motion  for  preliminary 
injunction.    Motion  granted. 

Frank  S.  Busser,  for  complainant. 
Redding  &  Greeley,  for  defendant, 

LACOMBE;  Circuit  Judge.  The  patent  in  suit  is  No.  678,096  to 
Tillie  J.  Browning  for  a  "hook"  of  the  sort  that  is  used  in  connec- 

*For  other  cases  see  same  topic  A  i  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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tion  With  an  eye  to  fasten  garments.  It  has  never  been  adjudi- 
cated, but  is  an  old  patent,  issued  July  9,  1901,  and  apparently  has 
not  been  infringed  until  the  comparatively  recent  appearance  of 
defendant's  hooks  and  eyes.  The  description  is  very  full,  the  vari- 
ous objects  of  invention  are  cleariy  pointed  out,  and  the  objection- 
able features  of  eariier  hooks  are  indicated.  Hooks  of  this  sort 
generally  are  formed  of  a  continuous  piece  of  wire  bent  to  form 
two  attaching  eyes  at  the  rear  end  of  the  shank,  an  upward  curve, 
and  a  rearwardly  projecting  bill  over  which  the  eye  slips  and  usu- 
ally a  tongue  lying  between  the  two  wires  forming  the  shank  with 
an  upward  hump  to  keep  the  eye  in  place.  The  distinguishing  fea- 
ture of  Browning's  structure  is  a  transverse  loop,  formed  by  ad- 
ditional convolutions  of  the  wire,  located  at  the  formed  end  of  the 
hook  or  immediately  forward,  or  back  of  it  and  extending  across 
from  one  to  the  other  shank  wire.  Defendant  contends  that  the 
patent  must  be  restricted  to  a  transverse  loop  located  in  the  hori- 
zontal plane  of  the  bill.  This  cannot  be  done.  The  patentee  evi- 
dently considered  that  such  location  was  preferable,  but  she  did 
not  confine  herself  to  it.  On  page  3,  line  10,  referring  to  a  modifica- 
tion shown  in  the  drawings  she  says: 

•The  hook  Is  also  provided  with  a  loop  8;  but,  unlike  in  the  preferred 
form,  the  loop  is  on  a  level  with  the  shank." 

The  prior  art  shows  hooks  arranged  to  be  stitched  to  the  gar- 
ment at  the  forward  end,  in  addition  to  the  main  fastening  at  the 
rear  eyes,  but  not  in  the  way  indicated  by  Browning.  In  Bates 
and  Collins  (489,520),  Shearer  (552,783),  Malyon  (562,314),  and 
Macey  (Design  30,464)  additional  attaching  eyes  similar  to  those 
at  the  rear  are  provided  in  front,  extending  laterally  beyond  the 
shank  and  unsightly  in  appearance.  In  Smith  (501,303)  there  is  an 
attaching  eye  or  loop  located  between  the  shank  wires,  but  it  is 
not  at  the  forward  end  of  the  shank,  being  located  halfway  back 
from  the  forward  end  of  the  bill  and  in  a  position  where  it  cannot 
be  sewed  to  the  garment  without  stitching  through  both  plies  of 
the  goods.  In  Killinger  (485,389)  there  is  an  attaching  eye  at  the 
forward  end  of  the  tongue.    Of  this  device  the  patentee  testifies: 

"This  loop  (attaching  eye)  has  no  direct  connection  with  the  shank  mem- 
ber, and  is  entirely  unsupported  except  by  the  hump  member  (tongne). 
♦  ♦  •  The  upward  strain  of  the  engaging  eye  would  draw  up  the  shank 
and  bill  relatively  to  the  hump  member  and  depress  the  latter  relatively 
below  the  level  of  the  shank,  in  which  position  the  hump  member  would  be 
functionless.  Worse  than  that,  the  shank  and  bill  would  be  drawn  up  at 
a  considerable  angles  to  the  garment  to  which  the  hook  is  sewed  and 
would  thus  produce  a  wide  and  unsightly  gap  between  the  two  garment 
sections." 

Examination  of  the  Killinger  patent  indicates  that  this  criticism 
is  well-founded. 

The  device  of  the  patent  involves  a  small  improvement,  but  it 
seems  to  be  useful,  and,  so  far  as  is  shown,  is  not  anticipated.  In- 
fringement is  manifest,  since,  as  is  indicated  above,  the  patent  is 
not  confined  to  a  transverse  loop  at  the  level  of  the  bill.    It  is  un- 
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necessary  to  refer  to  any  of  the  patents  cited  on  the  argument 
which  were  applied  for  subsequent  to  Browning's. 

Infringement  is  charged  of  several  claims.  As  I  construe  the 
patent,  the  first  claim  covers  defendant's  device,  and  it  would  seem 
unnecessary  on  the  hearing  of  a  preliminary  injunction  to  go  fur- 
ther into  the  case.  It  may  be  however,  that  the  Court  of  Appeals 
will  reach  a  different  conclusion  as  to  this  claim,  although  they 
might  be  satisfied  that  some  other  claim  or  claims  are  infringed. 
But  appeal  would  not  bring  those  other  claims  before  them  for 
construction.  Therefore,  in  order  that  the  whole  case  may  go  up, 
infringement  is  found  as  to  all  the  claims  on  which  complainant 
relies.  The  device  is  so  simple  and  the  record  here  is  so  full  that 
possibly  a  decision  of  the  case  upon  appeal  from  the  order  may. 
terminate  the  litigation  without  subjecting  parties  to  the  expense 
of  a  trial  in  court,  or  final  hearing  on  pleadings  and  proofs. 

Complainant  may  take  injunction  under  claims  1,  2,  3,  4,  5,  6, 
14,  15,  17,  and  18. 

Injunction  will  be  suspended  for  30  days  to  allow  defendant  to 
arrange  its  business  in  conformity  therewith. 


FISGHBB  T.  AUTOMOBILB  SUPPLY  MFG.  CO.,  In& 

(District  Court,  B.  D.  New  York.     August  20,  1912.) 

GoxTBTs  (J  351*) — ^DiscovEBT  (f  88*) — ^PuEADiira  (S  367*)— Action  fob  In- 

rBIN  G  EMBNT — PBOCEDUBE. 

The  defendant,  in  an  action  at  law  for  infringement  of  a  patent, 
held  entitled  to  have  the  complaint  made  definite  and  certain  with  re- 
spect to  the  article  alleged  to  be  an  Infringement,  but  not  to  an  ex- 
amination of  the  plaintiff  before  answer,  nor  to  have  plaintiff  produce 
for  its  examination  the  alleged  infringing  article. 

TEd.  Note.^For  other  cases,  see  Courts,  CeJit  Dig.  {  924;  Dec  Dig. 
S  351 ;«  Discovery,  Cent  Dig.  {{  113,  114;  Dec.  Dig.  {88;^  Pleading, 
Cent  Dig.  ff  64,  1173-1193;   Dec.  Dig.  S  367.»] 

At  Law.  Action  by  Charles  Fischer  against  the  Automobile  Supply 
Manufacturing  Company,  Incorporated.  On  motions  by  defendant 
that  the  complaint  be  made  more  definite  and  certain  and  for  an  exam- 
ination of  plaintiff.    Former  motion  sustained,  and  latter  denied. 

P.  Warren  Wright,  for  plaintiff. 

C.  A.  L.  Massie  and  Ralph  L.  Scott,  for  defendant 

CHATFIELD,  District  Judge.  The  plaintiff  has  sued  the  defend- 
ant, alleging  infringement  of  letters  patent  No.  969,660,  granted  Sep- 
tember 6,  1910,  and  shown  by  the  record  upon  this  niotion  to  have  to 
do  with  a  flexible  metal  tubing  or  shaft.  Infringement  is  alleged  in 
Brooklyn,  at  the  regular  place  of  business  of  the  defendant,  at  No. 
224  Taafe  Place,  both  since  the  issuance  of  said  letters  patent  and 
prior  thereto,  with  intent  to  so  infringe. 

The  defendant  now  makes  a  motion  for  a  preliminary  examination 
of  the  plaintiff,  or  for^examination  of  a  specimen  of  the  flexible  shaft- 
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ing  which  the  defendant  is  said  to  have  sold  as  an  infringement,  and 
for  other  relief,  including  security  for  costs.  Upon  the  argument  it 
has  asked  that  the  complaint  be  made  definite  and  certain,  and  that  it 
be  given  a  bill  of  particulars,  for  reasons  which  will  appear  hereafter. 

The  plaintiff  has  sued  at  law  and  expects  to  try  the  case  before  a 
jury.  The  procedijre,  therefore,  while  based  upon  jurisdiction  in  the 
federal  courts  over  patent- causes,  will  nevertheless  conform,  as  near 
as  may  be,  to  the  practice  in  the  state  courts,  under  section  914  of  the 
Revised  Statutes  (U.  S.  Comp.  St.  1901,  p.  684).  But  in  spite  of  this 
the  defendant  would  not  be  entitled  to  an  examination  of  the  parties, 
unless  its  application  be  brought  under  the  sections  of  the  Revised 
Statutes  providing  for  the  taking  of  testimony.  Hanks  Dental  Asso- 
ciation V.  International  Dental  Association,  194  U.  S.  303,  24  Sup. 
Ct.  700,  48  L.  Ed.  989. 

Nor  ,can  it  have  an  examination  of  the  device  in  a  case  like  the 
present.  The  defendant  is  not  asking  that  some  physical  object  be 
examined,  in  order  that  the  evidence  may  be  preserved  for  the  pur- 
pose of  trial,  or  that  it  may  prepare  for  trial,  under  section  803  of 
the  New  York  Code  of  Civil  Procedure.  It  is  rather  attempting  to 
learn  what  the  plaintiff's  evidence  of  infringement  against  it  may  be. 
If  it  is  an  infringer  by  sales  in  the  ordinary  course  of  business,  then 
the  knowledge  of  whether  or  not  it  has  made  these  sales  is  within  its 
own  possession,  and  this  motion  should  not  be  granted.  Carpenter 
V.  Winn,  221  U.  S.  533,  31  Sup.  Ct.  683,  55  L.  Ed.  842;  Wilson  v. 
New  England  Navigation  Co.  (D.  C.)  197  Fed.  88,  decided  in  this 
court,  June  4,  1912. 

But,  before  answering,  the  defendant  is  entitled  to  a  definite  and 
pertain  complaint,  and  is  entitled  to  know  that  with  which  it  is  charged, 
so  as  to  determine  whether  the  information  upon  which  its  answer  is 
to  be  drawn  is  within  its  own  possession.  The  plaintiff  has  alleged 
infringement  both  before  and  after  the  letters  patent  referred  to  were 
granted.  The  defendant,  in  its  correspondence  and  affidavits  pre- 
sented upon  this  motion,  alleges  the  use  and  sale  of  no  articles  except 
those  made  under  the  Almond  patent,  No.  434,748,  granted  August 
19, .  1890,  which  has  already  expired,  and  the  Scognamillo  patent.  No. 
785,523,  issued  March  21,  1905,  and  upon  the  papers  it  would  seem 
that  the  defendant  has  the  right  to  operate  under  these  patents,  unless 
they  are  the  object  of  attack. 

The  plaintiff  should  be  required  to  particularize  sufficiently,  so  that 
an  issue  can  be  raised,  and  so  that  the  allegations  of  fact  of  the  com- 
plaint can  be  definitely  made  out,  for  the  purpose  of  framing  the  issue. 
If  the  plaintiff  herein  intends  to  charge  that  the  general  trade  output 
of  the  defendant  (viz.,  of  articles  made  under  the  patents  referred 
to)  infringes  the  patent  subsequently  obtained  by  the  plaintiff,  or  that 
the  defendant  has  no  right  to  use  those  patents,  then  he  should  state 
the  acts  which  are  alleged  to  be  infringements,  with  sufficient  definite- 
ness  so  that  the  defendant  may  raise  this  issue. 

On  the  other  hand,  if  he  claims  that  the  defendant  has  infringed 
by  the  sale  of  articles  differing  from  the  patents  claimed,  or  so  changed 
that  the  defendant  is  not  protected  by  those  patents,  and  is  infringing 
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the  plaintiflTs  patent  "thereby;  then  failure  on  the  part  of  the, defend- 
ant to  realize  or  to  avoid  the  consequence  of  what  it  has  been  doing; 
or  a  desire  to  learn  the  extent  of  knowledge  on  the  part  of  the  plain- 
tiff, is  not  sufficient  reason  to  relieve  the  defendant  from  the  liability 
of  preparing  to  meet  the  charge  when  presented  on  the  trial. 

In  other  words,  the  court  will  not  compel  the  plaintiff  to  di$close 
its  evidence,  but;the  motion  will  be  granted  to  the  extent  of. directing 
the  plaintiff  to  make  his  complaint  more  definite  and  certain,  aS  to 
whether  the  infringement  is  charged  by  the  sale  oi  articles  adftiittedly 
corresponding  or  equivalent  to  the  devices  in  the  Almond  and  Scog- 
namillo  patents,  or  whether  the  devices  sold  by  the  defendant  are 
claimed  to  differ  from  those  patents,  and  to  infringe  that  sued  upon 
by  the  plaintiff. 

The  motion,  in  so  far  as  it  asks  for  other  relief,  must  be  denied. 


'  In  re  FRIEDRICH. 

(District  Court,  D.  Bilnnesota,  Third  Division.    September  13,  1912.) 

L  Bankbuptot  (8  396*) — Crops  Gbown  on  Homestead. 

Under  tbe  statutes  of  exemption  of  Minnesota,  crops  and  products 
grown  on  land  which  is  a  bankrupt's  homestead  are  not  exempt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  659-668, 
670;    Dec.  Dig,  f  396.*] 
2.  Bankruptcy  (|  407*)— Preferences. 

That  a  bankrupt  made  voidable  preferences  by  paying  debts  to  his 
relatives  did  not  of  itself  constitute  a  conveyance  of  property  with  Intent 
to  delay  or  defraud  creditors,  and  was  therefore  not  a  bar  to  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  if  729-731, 
737,  738,  740-751,  758,  760,  761;    Dec.  Dig.  f  407.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Charles 
Friedrich.  On  objections  to  the  bankrupt's  petition  for  discharge. 
Sustained.    Application  denied. 

C.  B.  Schmidt,  of  City  of  St.  Paul,  Minn.,  for  bankrupt 

W.  L.  Converse,  of  City  of  South  St  Paul,  Minn.,  for  creditors. 

WILLARD,  District  Judge.  The  bankrupt  filed  his  petition  for 
a  discharge,  and  creditors  representing  more  than  half  of  the  unse- 
cured debts  filed  their  objections  to  the  petition.  The  matter  was  re- 
ferred to  a  special  master,  and  a  hearing  has  been  had  upon  his  report. 

The  bankrupt  admitted  that  at  the  time  he  filed  his  petition  and 
swore  to  his  schedules  he  had  in  his  possession  $185  in  cash.  This 
sum  was  not  mentioned  in  the  schedules,  and  no  part  of  it  has  ever 
been  turned  over  to  the  trustee.  Without  some  explanation  from  the 
bankrupt  himself  or  from  the  surrounding  circumstances,  this  fact 
alone  would  be  sufficient  to  sustain  the  objections  to  a  discharge.  An 
explanation  now  given  by  counsel  for  the  bankrupt  is  that  this  sum  of 
money  was  produced  from  the  sale  of  property  which  was  exempt. 
The  only  place  where  this  claim  appears  in  the  testimony  is  the  an- 
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swcr  to  the  following  question:  "Q.  All  of  this  {lersonal  property 
that  you  sold  you  claimed  as  exempt?    A.  Yes." 

It  appears  from  the  evidence  that  the  bankrupt  lived  on  a  tract  of 
land  about  27  acres  in  extent,  a  little  south  of  St.  Paul,  and  that  ap- 
parently he  was  engaged  in  the  business  of  truck  farming.  He  had 
about  10  or  12  acres  in  garden,  and  "raised  garden  stuflf  of  all  kinds, 
tomatoes,  cucumbers,  radishes,  and  all  kinds  of  things,  such  stuff 
as  is  usually  raised  in  a  truck  garden."  He  filed  his  petition  on  Au- 
gust 4,*  1911.  About  five  weeks  prior  thereto  he  sold  for  $1,200  in 
cash  the  crops,  horses,  and  set  of  harness,  horse  rake,  five  acres  of 
com,  and  all  the  garden  stuff.  The  personal  property  that  he  had  at 
that  time  consisted  of  two  horses,  one  cow,  thr^e  wagons,  one  sleigh, 
one  plough,  one  hoe,  one  mower,  four  pigs,  and  his  household  fur* 
niture.  At  the  filing  of  his  schedules  he  must  have  had  two  horses, 
one  cow,  and  the  household  furniture,  for  he  claimed  those  as  exempt. 

[1]  It  is  thus  apparent  that  by  far  the  larger  part  of  the  $13X) 
was  paid  for  the  crops  and  products  grown  on  the  homestead,,  and 
the  important  question  in  the  case  is  were  such  products  exempt.  The 
question  has  not  apparently  been  decided  in  Minnesota.  Brickson  v. 
Paterson,  47  Minn.  525,  50  N.  W.  699;  Sparrow  v.  Pond,  49  Minn. 
412,  52  N.  W.  36,  16  L.  R.  A.  103,  32  Am.  St.  Rep.  571.  Under  these 
circumstances,  the  case  of  In  re  Sullivan,  148  Fed.  815,  78  C.  C.  A. 
505,  decided  by  the  Circuit  Court  of  Appeals  of  this  circuit,  is  con- 
trolling upon  this  coujt.  The  court  there  held  that  the  Supreme  Court 
of  Iowa  had  not  decided  whether  crops  raised  on  a  homestead  were 
exempt.  It  accordingly  decided  the  question  for  itself,  and  held  that 
they  were  not  exempt  under  the  Iowa  statutes.  Those  statutes  are 
substantially  the  same  as  the  Minnesota  statutes.  Among  other  things 
the  court  said  at  page  818  of  148  Fed.,  at  page  508  of  78  C.  C.  A. : 

*'If  all  crops  growing  on  an  exempt  homestead  are  ipso  fticto  exempt,  any 
one  may  secure  a  homestead  near  a  large  city,  expend  much  money  for  seed, 
in  fertilizing  the  ground,  and  in  growing  and  haryestlng  the  crops,  and  in 
that  way  secure  large  returns  of  vegetables  and  other  products,  sell  them  in  a 
convenient  and  favorable  market,  accumulate  a  fortune,  and  successfully  defy 
his  creditors." 

I  hold  that  the  proceeds  derived  from  the  sale  of  the  crops  raised 
upon  the  homestead  were  not  exempt.  The  $185  consequently  belongs 
to  the  creditors,  and  should  have  been  turned  over  to  them.  It  is  said 
that  the  bankrupt  is  a  simple  and  ignorant  person  who  understands 
English  imperfectly,  and  that  he  did  not  have  any  fraudulent  intent 
in  retaining  this  money.  In  the  proceedings  leading  up  to  his  bank- 
ruptcy he  showed  neither  great  ignorance,  nor  great  simplicity.  Hav- 
ing sold  all  of  his  nonexempt  personal  property  in  the  latter  part  of 
June  for  about  $1,200,  he  paid  to  his  father  $4ipO,  to  his  mother  $50, 
to  his  brother  $300,  and  to  his  uncle  $200,  claimin|;  that  he  was  in- 
debted to  them  in  these  amounts.  He  filed  his  petition  in  bankruptcy 
on  the  4th  day  of  August,  1911.  He  omitted  from  his  schedules  a 
debt  due  him  from  a  brother  for  about  $100,  for  the  reason  as  he 
now  says,  that  the  claim  was  worthless.  So  that,  when  he  was  ready 
for  barikruptcy,  his  schedules  showed  nothing  whatever  for  his  cred- 
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hors.  His  only  assets  were  his  farm,  which  he  valued  at  $4,000,  sub- 
ject to  a  mortgage  of  $1,400,  his  household  furniture,  two  horses, 
and  one  cow.  His  largest  unsecured  liability,  $360,  was  for  groceries. 
He  owed  over  $200  for  lumber  and  about  $45  for  seeds.  It  is  claimed 
by  the  objecting  creditors  that  these  payments  to  his  relatives,  assum- 
ing that  he  owed  them,  were  preferences  and  constituted  grounds  for 
refusing  his  discharge. 

[2]  That  they  were  preferences  is  very  clear,  but  I  do  not  under- 
stand that  a  preference  alone,  even  if  it  be  a  voidable  one,  is  a  bar 
to  a  discharge.  It  does  not  constitute  a  conveyance  of  property  with 
intent  to  delay  or  defraud  creditors.  In  re  Maher  (D.  C.)  144  Fed. 
503. 

After  due  consideration  of  the  evidence  in  the  case  and  of  all  the 
circumstances  surrounding  it,  it  is  now  ordered  that  the  bankrupt's 
petition  for  a  discharge  be  and  the  same  hereby  is  denied* 


AMERICAN  CONFBOriONERY  CO.  r.  NORTH  BRITISH  jk  MBRCANTILB 

INS.  CO.  et  aL 

(District  Conrtb  M.  D.  Tennessee.    September  13,  1912^ 

Na  1,006. 

L  PuuiDiNa  (H  IW,  354,  355»)— Pleas— Inbutfioibnct—Reiiedy. 

Tenn.  Code  1858,  ff  2884,  2885  (Shannon's  Code,  {§  4605,  4606),  provides 
tbat,  if  any  pleading  in  a  cIyU  action  is  defective  in  showing  a  substan- 
tial cause  of  action  or  defense,  this  shall  be  ground  for  demurrer,  and 
section  2882  (Shannon's  Code,  f  4603)  provides  that  any  irrelevant  plead- 
ing may  be  stricken  out  on  motion.  Held,  that,  if  a  plea  is  of  a  charac- 
ter entirely  inappropriate  to  the  cause  of  action  alleged  or  constitutes  an 
entire  departure  therefrom,  it  may  b€i  stricken  out  on  motion,  but,  if  it 
is  appropriate  to  the  cause  of  action  alleged  and  Is  not  a  departure,  but 
fails  to  state  a  substantial  defense  to  the  declaration,  the  remedy  is  by 
demurrer. 

[Ed.  Note.— For  other"  cases,  see  Pleading,  Cent  Dig.  {{  444r446,  44^ 
452,  1002-1006,  1102-1110;  Dec.  Dig.  H  194,  354,  355.»] 

2l  Pleading  (ff  104,  355*) — ^Plsas-— Appucabiutt  to  Cause  of  Acnoif — Ii»> 
sxnnciEifCT— Rembdt. 

Where  plaintiff  sued  for  alleged  conspiracy  to  defraud,  pleas  of  the 
pendency  of  a  former  suit  in  a  state  court  for  the  same  cause  of  action, 
and  that  plaintiff  had  elected  to  maintain  a  separate  suit  for  the  same 
cause  in  a  state  court  which  was  then  pending,  were  not  irrelevant  or 
Inappropriate  to  the  cause  of  action  alleged,  and  therefore  any  deficiency 
therein  must  be  attacked  by  demurrer,  and  not  by  motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  444-446,  440^ 
452,  1102-1110;   Dea  Dig.  ff  194,  355.»1 

At  Law.  Action  by  the  American  Confectionery  Company 
against  the  North  British  &  Mercantile  Insurance  Company  and 
others.  On  motion  to  strike  defendants'  second  and  third  pleas. 
Overruled. 

The  plaintiff  sues,  in  effect,  to  recover  damages  alleged  to  have  accrued  to 
it  by  the  acts  of  the  defendants  in  carrying  out  an  alleged  conspiracy  to 
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defraud  it  out  of  moneys  doe  from  the  defendants  under  various  flre  insur- 
ance policies.  The  defendants,  in  their  second  plea,  plead  the  pendency  of  a 
former  suit  pending  in  the  Supreme  Court  of  the  State  of  Tennessee  for  the 
same  cause  of  action ;  and,  in  their  third  plea,  plead  that  the  plaintiff  having 
elected  to  maintain  a  separate  suit  for  the  same  cause  of  action  in  the  State 
court,  which  is  still  pending,  cannot  maintain  this  suit  The  plaintiff  moved 
to  stril^e  these  two  pleas,  on  the  ground  that  as  a  matter  of  law  each  of  these 
pleas  is  insufficient,  and  if  true,  does  not  constitute  any  defense  to  the  case 
made  by  the  plaintiff's  declaration. 

H.  S.  Stokes,  Pitts  &  McConnico,  and  E.  J.  Smith,  all  of  Nash- 
ville, Tenn.,  for  plaintiff. 

Stokes  &  Stokes,  of  Nashville,  and  Trezevant,  Bartels  &  Trezc- 
vant,  of  Memphis,  for  defendant. 

SANFORD,  District  Judge.  The  ground  of  the  plaintiff's  motion 
to  strike  is  that  as  a  matter  of  law  the  second  and  third  pleas  of  the 
defendants  are  insufficient,  and  if  true  do  not  constitute  any  defense 
to  the  plaintiff's  declaration. 

Sections  2884  and  2885  of  the  Code  of  1858  of  Tennessee  (Shan- 
non's §§  4605,  4606)  provide  that  in  civil  actions  if  any  pleading, 
by  a  fair  and  natural  construction,  is  defective  in  showing  a  sub- 
stantial cause  of  action  or  defense,  this  shall  be  ground  of  demur- 
rer. It  is  well  settled  that  under  these  code  provisions  the  objec- 
tion that  a  pleading  does  not  state  a  substantial  cause  of  action  or 
defense  cannot  be  made  by  motion  to  strike,  but  must  be  made  by 
demurrer.  Mynatt  v.  Mynatt,  6  Heisk.  (Tenn.)  311,  314;  Fry  v. 
Tippett,  16  Lea   (Tenn.)  516,  518. 

It  is  true  that  section  2882  of  the  Code  of  Tennessee  (Shannon's 
§  4603)  provides  that  any  "irrelevant"  pleading  may  be  stricken 
out  on  motion.  And  in  Sanders  v.  Young,  1  Head  (Tenn.)  219, 
73  Am.  Dec.  175,  it  was  implied,  at  least,  without  citing  this  code 
provision,  that  a  pleading  which  was  entirely  inappropriate  to  the 
true  gravamen  of  the  action  as  alleged  in  the  declaration  might  be 
stricken  out  as  immaterial.  Thus,  for  example,  it  would  seem  that 
if  a  plea  of  not  guilty  were  filed  in  an  action  on  a  contract,  such 
plea,  being  entirely  inappropriate  to  the  cause  of  action  alleged, 
might  properly  be  stricken  out.  So,  in  Iron  Co.  v.  Gaskell,  2  Lea 
(Tenn.)  742,  747,  it  was  held,  without  citing  either  the  code  or 
Mynatt  v.  Mynatt,  supra,  that  where  the  defendants  were  sued  in 
their  individual  capacities  alone,  pleas  filed  in  denial  of  their  lia- 
bility as  executors  were  a  departure  from  the  declaration  and  prop- 
erly stricken  out  for  immateriality. 

[1]  Construing  the  provisions  of  the  Code  of  Tennessee  above 
cited  in  the  light  of  the  foregoing  decisions,  I  conclude  that  the 
rule  of  pleading  in  Tennessee,  which  is  to  be  followed  in  this  court 
in  civil  actions  at  law,  under  the  provisions  of  the  conformity  stat- 
ute, (Rev.  St.  [U.  S.]  §  914  [U.  S.  Comp.  St.  1901,  p.  684)  is  this: 
that  although  a  plea  of  a  character  entirely  inappropriate  to  the 
cause  of  action  alleged  or  constituting  an  entire  departure  there- 
from, may  be  stricken  out  for  immateriality,  that  is,  irrelevancy, 
under  Code  section  2882,  yet,  if  a  plea  be  of  a  character  not  in- 


Digitized  by 


Google 


IN  BE  OONET  ISLAND  LtTMBBB  CX>.  197 

appropriate  to  the  cause  of  action  alleged  and  not  a  departure 
therefrom,  but  merely  fails  to  show  a  substantial  cause  of  defense 
to  the  declaration,  the  proper  remedy  is  by  demurrer  for  insuffi- 
ciency, under  Code  sections  2884  and  2885,  and  a  motion  to  strike 
for  such  insufficiency  will  not  He. 

[2]  Applying  this  principle  to  the  present  case,  as  the  defend- 
ants' pleas  are  not  of  a  character  inappropriate  to  the  cause  of  ac- 
tion alleged  and  are  not  a  departure  therefrom,  it  follows  that  they 
cannot  be  stricken  out  upon  motion  for  insufficiency;  but  if  they 
fail  to  show  a  substantial  cause  of  defense  the  plaintiff's  proper 
remedy  is  by  demurrer. 

An  order  will  accordingly  be  entered  overruling  the  motion  to 
strike. 


In  re  CONEY  ISLAND  LUMBER  C50. 
(District  Court,  B.  D.  New  York.    August  29,  1912.) 
Bawkbuptct  (f  482*) — ^Adminibtbation  of  Estate — ^Attobnbts  fob  Pbtttion- 

INO   CBEDITOBS— AXLOWANCE. 

Bankr.  Act  July  1,  1898,  c.  541,  §  64b,  30  Stat  563  (U.  S.  Comp.  St. 
1901,  p.  3447),  providing  that  one  allowance  sball  be  made  to  the  attor- 
neys for  petitioning  creditors  for  professional  services  actually  rendered, 
irrespective  of  the  number  of  attorneys  employed,  means  that  one  allow- 
ance, based  on  actual  value,  may  be  made  for  all  services  rendered  under 
the  statute  to  the  parties  whose  rights  are  embodied  and  depend  on  the 
application  of  the  petitioning  creditors,  so  that,  if  more  than  one  attorney 
or  set  of  attorneys  render  such  services,  there  must  be  a  division  of  the 
fee,  rather  than  a  duplication  or  multiplication  thereof. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  f  I  874-876,  897  ; 
Dec.  Dig.  S  482.*] 

In  the  matter  of  bankruptcy  proceedings  against  the  Coney  Island 
Lumber  Company.  On  application  for  an  allowance  to  counsel  for 
the  petitioning  and  intervening  creditors. 

Williams,  Folsom  &  Strouse,  for  petitioning  creditors. 
Conway,  Williams  &  Kelly,  for  intervening  creditors. 

CHATFIELD,  District  Judge.  The  petitioning  creditors  have 
applied  for  an  allowance.  Creditors,  subsequently  intervening,  have 
objected  to  the  giving  of  the  entire  allowance  for  services  rendered 
on  behalf  of  "the.  petitioning  creditors''  to  the  attorneys  who  filed 
the  petition.  The  attorneys  for  these  intervening  creditors  there- 
upon applied  for  an  allowance  to  themselves,  and  questioned  the 
amount  first  allowed  by  the  special  commissioner  as  unnecessarily 
large. 

A  number  of  questions  have  arisen,  and  the  matter  has  been  re- 
ferred back  to  the  special  commissioner  twice,  in  order  that  he  might 
hear  the  various  parties  interested  and  report  upon  the  matters  as 
a  whole,  with  the  result  that  his  first  allowance  to  the  attorneys  for 
the  petitioning  creditors  of  $350  was  reduced  to  $275,  after  due  con- 
sideration, but  without  hearing  the  parties,   and  then   further  re- 

*For  other  cases  see  same  topic  &  $  number  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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duced  to  $175,  upon  consideration  of  the  size  of  the  estate.  The 
allowance  to  the  intervening  creditors  was  first  fixed  at  $150,  and 
subsequently,  and  in  contemplation  of  the  size  of  the  estate,  reduced 
to  $100.  The  attorneys  for  the  petitioning  creditors  have  filed  ex- 
ceptions to  this  report.  They  contend  that  no  benefit  accrued  by 
reason  of  the  services  of  the  intervening  creditors,  that  the  special 
commissioner  did  not  make  his  report  conform  to  the  exact  order 
of  reference,  that  he  has  made  his  allowance  different  in  amount 
than  his  statement  in  open  court,  that  no  notice  was  ever  given  of 
the  hearing  upon  the  application  by  intervening  creditors  and  no 
hearing  actually  held,  and,  finally,  that  the  court  has  no  jurisdiction 
to  grant  an  allowance  to  the  intervening  creditors  in  any  event. 

It  is  apparent  that  the  special  commissioner  has  finally  accom- 
plished, by  the  means  of  several  hearings  and  reports,  what  the  court 
intended  in  the  first  place,  namely,  that  the  various  parties  interested 
should  be  heard,  and  that  their  claims  should  be  considered  in  the 
light  of  each  other  and  of  the  size  of  the  estate.  His  last  report 
can  be  used  for  the  guidance  of  the  court,  and  no  irregularity,  which 
is  now  of  consequence,  has  resulted  from  his  method  of  procedure. 

The  statute  provides  that  one  allowance  shall  be  made  to  the  at- 
torneys for  petitioning  creditors  (section  64b)  for  "the  professional 
services  actually  rendered,  irrespective  of  the  number  of  attorneys 
employed."  This  court  has  frequently  ruled  (and  it  has  been  so 
construed  generally)  this  provision  to  mean  that  but  one  allowance, 
based  upon  actual  value,  can  be  made  for  all  services  rendered,  un- 
der the  authority  of  the  statute,  to  the  parties  whose  rights  are  em- 
bodied in  and  depend  upon  the  application  of  the  petitioning  cred- 
itors. If  more  than  one  attorney  or  set  of  attorneys 'render  these 
services,  there  shall  be  a  division  of  the  fee,  rather  than  duplication 
or  multiplication.  Hence,  if  one  set  of  attorneys  act  for  the  peti- 
tioning creditors  and  are  succeeded  by  others,  or  if  the  court  sees 
fit  or  deems  it  necessary  to  allow  some  of  the  services  on  behalf  of 
the  petitioning  creditors  to  be  rendered  by  other  attorneys,  this  will 
result  in  a  division  of  the  allowance,  and  not  increase  its  amount. 
The  provisions  of  the  law  must  be  complied  with  and  the  estate  pro- 
tected, and  the  statute  is  clearly  broad  enough  to  justify  the  court 
in  protecting  the  estate,  and  in  not  allowing  maladministration, 
through  willful  neglect,  or  through  unintentional  failure  on  the  part 
of  one  set  of  attorneys  to  do  what  is  necessary. 

The  services  "to  petitioning  creditors"  are  prior  in  time  to  the 
election  of  a  trustee.  They  are  for  the  benefit  of  the  estate,  in  the 
same  way  in  which  the  services  of  the  trustee  and  his  attorneys  are 
for  the  benefit  of  the  creditors  generally;  and  no  attorney  should 
be  allowed  to  receive  compensation  for  work  not  done  by  him,  but 
by  some  one  else  in  his  place,  under  a  too  strict  interpretation  of 
the  statute;  nor  should  the  amount  of  the  allowance  be  increased 
to  satisfy  all  the  parties  at  the  expense  of  the  estate. 

The  first  report  was  brought  to  the  court's  attention  at  a  time 
when  a  motion,  participated  in  by  the  trustee,  indicated  that  the 
work  of  the  various  sets  of  attorneys  had  produced  little  result  and 
that  there  was  but  a  small  estate  in  bankruptcy.    The  fact  that  the 
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attorneys  fpr  the  intervening  creditors  had  appeared  before  the  court, 
in  connection  with  the  examination  of  witnesses,  .caused,  the  court 
to  investigate  as  to  how  many  sets  of  attorneys  had  participated, 
and  a  review  of  the  petitions  for  allowance  would  indicate  that  the 
services  rendered  by  none  of  the  attorneys  were  difficult  or  great 
in  amount. 

The  allowances  by  the  special  commissioner  are  much  larger  than 
this  court  has  been  in  the  custom  of  granting.  A  total  of  $200  for 
all  the  services  rendered  to  the  petitioning  creditors,  irrespective 
of  the  number  of  attorneys  employed  in  that  work,  would  be  all 
that  the  court  could  allow.  Of  this  allowance  it  would  seem  that 
$150  to  the  attorneys  filing  the  petition,  and  $50  to  the  attorneys 
appearing  for  the  intervening  creditors  and  conducting  the  examina- 
tions, would  be  proper  in  amount,  and  the  allowance  will  be  fixed 
at  that  sum,  with  disbursements  as  approved  by  the  commissioner. 


In  re  B.  F.  DUKB  ft  SON. 

(District  Court,  N.'D.  Georgia.    July  10,  1912.) 

No.  8409. 

Bankbuptct  ({  09*) — ^Adjtjdicatioit — ^Individual  Pbopebtt  of  Pabtnbb  Not 
Adjudicated. 

Where  a  partnership  committed  an  act  of  bankmptcy,  and  the  firm 
and  aU  its  members  were  insolvent,  the  estates  of  all  the  members  were 
drawn  into  the  proceeding  for  administration,  though  one  of  the  part- 
ners was  not  subject  to  adjudication,  because  principally  engaged  in 
farming. 

[Ed.  Note.~FDr  other  cases,  see  Bankruptcy,  Cent  Dig.  H  51-63 ;  Dec 
Dig.  S  e9.»] 

In  the  matter  of  bankruptcy  proceedings  of  R.  F.  Duke  &  Son. 
A  report  of  a  special  master  advising  an  adjudication  in  bankrupt- 
cy was  filed,  and  the  bankrupts  bring  exceptions.    Report  affirmed. 

James  J.  Ragan,  of  Atlanta,  Ga.,  and  S.  Holderness,  of  Carroll- 
ton,  Ga.,  for  petitioning  creditors. 

James  Beall  and  Buford  F.  Boykin,  both  of  Carrollton,  Ga.,  for 
bankrupt. 

NEWMAN,  District  Judge.  This  is  an  involuntary  proceeding 
in  bankruptcy.  The  alleged  bankrupts  first  filed  an  answer  and 
demanded  a  jury  trial,  according  to  section  19a  of  the  bankruptcy 
law  of  1898  (Act  July  1,  1898,  c.  540,  30  Stat.  551  [U.  S.  Comp. 
St.  1901,  p.  3429]).  Subsequently  they  and  counsel  for  petitioning 
creditors  agreed  on  an  order  submitting^ the  issues  raised  by  their 
answer  to  Edgar  Watkins,  Esq.,  as  special  master;  counsel  for 
both  parties  consenting  in  writing  to  the  order  of  reference.  The 
special  master  heard  the  case  and  has  made  his  report,  finding  that 
the  bankrupts  committed  the  acts  of  bankruptcy  as  alleged  in  the 
involuntary  petition,  and  also  that  they  were  insolvent  at  the  time 

*For  other  cases  see  aame  topic  ft  9  numbsb  In  Deo.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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of  the  filing  of  the  petition.    The  special  master  closes  his  report 
as  follows: 

"From  the  whole  case  I  conclude  and  find  that  the  acts  of  bankruptcy  al- 
leged in  the  petition  were  committed,  the  first  act  being  joined  In  by  the 
firm  and  each  of  the  members  thereof;  the  fraudulent  conveyance  being  the 
act  of  R.  F.  Duke  alone.  I  further  find  that  R.  F.  Duke  &  Son,  J.  H.  Duke, 
and  R.  F.  Duke  are  Insolvent  I  further  find  that  the  firm  of  R.  F.  Duke 
&  Sou  and  J.  H.  Duke  should  be  adjudged  bankrupts;  but  I  find  that  R.  F. 
Duke  cannot,  because  he  Is  principally  engaged  in  farming,  be  adjudicated 
an  Involuntary  bankrupt,  and  that  as  to  him  the  petition  should  be  dis* 
missed." 

Just  before  this  conclusion  the  special  master,  having  found  that 
R.  F.  Duke  was  principally  engaged  in  farming  and  that  he  could 
not  be  adjudicated,  in  his  individual  capacity,  as  a  bankrupt  for 
that  reason,  proceeds  as  follows: 

**This  does  not,  however,  prevent  the  firm  and  J.  H.  Duke  from  being  ad- 
judicated bankrupts.  Francis  v.  McNeal,  186  Fed.  481,  485,  108  C.  C.  A.  459. 
Nor  does  It  prevent  the  administration  of  the  assets  of  the  nonadjudicated 
partner.  Francis  v.  McNeal,  supra ;  Dickas  v.  Barnes,  140  Fed.  849,  72  C. 
0.  A.  261,  5  L.  R.  A.  (N.  S.)  a54;  In  re  Bertenshaw,  157  Fed.  363-378.  85 
0.  C.  A.  61,  17  L.  R.  A.  (N.  S.)  886,  13  Ann,  <:Jas.  986;  In  re  Lattlmer  [D.  C] 
174  Fed-  824." 

The  special  master  served  a  draft  of  his  report  upon  counsel  on 
May  29,  1912,  and  gave  notice  that  the  report  would  be  settled  be- 
fore him  on  June  3d.  No  exceptions  were  filed  by  the  petitioning 
creditors,  and  it  seems  that  counsel  for  the  bankrupt  gave  notice 
that,  if  he  desired  to  file  any  exceptions,  he  would  file  them  later. 
Exceptions  were  filed  by  counsel  for  the  bankrupt  in  the  clerk's 
office  on  June  28,  1912. 

The  rule  which  has  been  followed  in  this  district,  requiring  the 
master  to  certify  a  draft  of  his  report  and  give  counsel  an  oppor- 
tunity to  except  before  him,  has  been  complied  with,  and  counsel 
for  petitioning  creditors  move  to  dismiss  the  exceptions  filed  in 
the  clerk's  office,  because  of  failure  to  file  the  exceptions  before 
the  special  master. 

Without  determining  this,  I  have  examined  the  report  and  the 
evidence,  and  am  thoroughly  satisfied  that  the  report  of  the  special 
master  is  sustained  by  the  evidence,  and  that  it  is  correct  so  far 
as  legal  questions  are  involved.  The  only  doubt  I  had  was  as  to 
bringing  into  the  bankruptcy  court  for  administration  the  prop- 
erty of  R.  F.  Duke,  who  is  not  adjudicated.  Notwithstanding  there 
is  some  difference  of  opinion  in  the  courts  on  the  subject,  I  con- 
sider the  case  of  Francis  v.  McNeal,  cited  above,  decided  by  tfie 
Circuit  Court  of  Appeals  for  the  Third  Circuit  (186  Fed.  481-485, 
108  C.  C.  A.  459),  and  reviewing  all  the  previous  cases,  as  an  au- 
thority which  should  be  followed.  The  conclusion  of  the  court  in 
that  case,  quoting  the  second  headnote,  is : 

"Under  Bankr.  Act  July  1,  1898,  c.  541,  fi  5,  30  Stat  547  (U.  S.  Ck)mp.  St 
1901,  p.  3424),  a  partnership  is  a  legal  entity,  which  may  be  adjudged  a  bank- 
rupt irrespective  of  an  adjudication  against  any  of  its  members;  but  in  an  in- 
voluutarj'  proceeding,  where  the  act  of  bankruptcy  charged  is  one  that  in- 
volves insolvency  of  the  partnership,  there  can  be  no  adjudication  against  it. 
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unless  It  and  all  its  members  are  Insolvent,  and  in;  such  a  case,  tbongh  the 
adjudication  be  against  the  partnership  only,  or  against  the  partnership  and 
som^,  but  not  all,  of  its  members,  the  estates  of  all  the  members  are  drawn 
into  the  proceeding  for  administration." 

The  attorneys  in  this  case,  with  the  approval  of  the  court,  se- 
lected a  special  master  satisfactory  to  both,  and  by  their  consent 
in  writing  the  case  was  referred  to  him.  The  written  order  of  the 
court  in  the  record  shows  the  consent  in  writing  of  counsel  for 
both  the  petitioning  creditors  and  the  bankrupt.  The  eflfect  of  the 
report  of  a  master  so  selected  by  the  parties  on  the  facts  is  well 
understood.  Any  error  in  the  report  must  be  clear  and  manifest, 
at  least,  and  I  do  not  find  it  so  here. 

The  report  is  affirmed,  and  the  clerk  is  directed  to  enter  an  ad- 
judication as  to  R.  F.  Duke  &  Son  and  J.  H.  Duke,  but  not  as  to 
R.  F.  Duke, 


UNITED  STATES  v.  TRIPOD  PAINT  CJO. 

(District  Court,  N.  D.  Georgia.     August  21,  1912.) 

No.  2,265. 

Estoppel  (f  72*)— Pbbsons  Equally  Blauelxss — Wbongful  Payment— Li- 
ABiLTTY  OP  Payor. 

Where  defendant  paid  over  money  in  its  hands  belonging  to  the  United 
States,  without  legal  authority,  to  a  third  person  having  no  right  to  re- 
ceive the  same,  defendant  was  liable  therefor  to  the  government,  under 
the  rule  that,  where  one  of  two  innocent  persons  must  suffer  by  the  act 
of  a  third,  he  who  puts  it  in  the  power  of  the  third  person  to  inflict  the 
injury  must  bear  the  loss. 

[Ed-  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  i  188;  Dec.  Dig. 
I  72.*] 

Action  by  the  United  States  against  the  Tripod  Paint  Company. 
On  defendant's  motion  for  a  new  trial.    Denied. 

John  W.  Henley,  Asst.  U.  S.  Atty. 

Westmoreland  Bros.,  of  Atlanta,  Ga.,  for  defendant. ' 

NEWMAN,  District  Judge.  In  this  case  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  the  sum  of  $209.11.  After  hearing  the 
evidence  and  the  arg^iment  of  counsel,  the  matter  was  presented  by 
the  court  in  the  instructions  to  the  jury  in  two  ways. 

In  the  instructions  of  the  court  to  the  jur}',  the  first  question  pre- 
sented was  whether  they  believed,  under  the  evidence,  that. the  Tri- 
pod Paint  Company,  having  paid  over  money  in  their  hands  belong- 
ing to  the  United  States,  without  legal  authority,  to  a  third  party 
having  no  right  to  receive  the  same,  afterwards  tried,  as  charged  in 
the  declaration,  to  cover  the  same  up  by  false  vouchers,  made  with 
intent  to  deceive  the  quartermaster,  and  thereby  receive  payment  of 
the  same.  Believing  the  affirmative  of  that,  they  were  instructed  that 
the  defendant  would  be  liable;  and,  believing  the  negative,  it  (the 
Tripod  Paint  Company)  would  not  be  liable. 

^or  other  cases  see  suae  topic  Jb  $  mvicbbr  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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The  jury  was  then  instructed  that,  if  they  did  not  believe  the  de* 
fendant  to  be  liable  to  the  United  States  under  the  foregoing  in- 
structions, they  would  have  the  right  to  apply  to  the  case  the  law 
as  embodied  in  section  4537  of  the  Code  of  Georgia  of  1910,  which 
provides  that,  when  one  of  two  innocent  persons  must  suflfer  by  the 
act  of  the  third  person,  he  who  puts  it  in  the  power  of  the  third  per- 
son to  inflict  the  injury  must  bear  the  loss. 

It  was  the  opinion  of  counsel  for  both  parties,  on  the  trial,  as  I 
understood  it,  and  it  was  the  opinion  of  the  court,  that  this  latter 
was  a  proper  principle  of  law  to  present  to  the  jury.  Being  so  re- 
garded, the  jury  was  instructed  accordingly. 

It  is  perfectly  clear  to  my  mind  that  the  jury  found  against  the 
defendant  on  the  latter  view  of  the  case ;  that  is  to  say,  that  it  (the 
Tripod  Paint  Company)  placed  it  in  the  power  of  White  and  Lrchn- 
ard  to  perpetrate  the  wrong  which  they  did  on  the  government.  I 
do  not  believe  that  the  jury  found  agfainst  the  defendant  upon  the 
idea  that  it  had  done  anything  fraudulent  or  willfully  wrong.  They 
found  a  verdict  against  the  defendant,  in  my  opinion,  because  they 
did  not  believe  it  had  exercised  that  degree  of  care  in  dealing  with 
the  matters  in  controversy,  required  under  the  law  and  under  the 
instructions  of  the  court,  in  connection  with  its  dealings  with 
White  and  Lehnard.  I  do  not  believe,  after  a  full  consideration  of 
the  evidence,  that  it  justified  a  finding  that  the  Tripod  Paint  Com- 
pany, or  its  officers  or  agents,  were  guilty  of  any  moral  or  willful 
wrong,  and  from  the  papers  put  in  evidence,  and  used  on  the  trial, 
it  seems  'that  the  army  officers  who  examined  into  this  transaction 
did  not  so  regard  it.  Indeed,  the  Assistant  United  States  Attorney, 
who  represented  the  government  in  this  case,  stated  several  times 
that  he  did  not  charge  and  did  not  believe  that  to  be  true. 

The  other  question,  as  to  who  was  responsible  for  the  wrong  done 
the  government  by  White  and  Lehnard,  was  purely  a  question  of 
fact  for  the  jury,  and  with  their  finding  upon  that  question  I  do  not 
think  the  court  has  any  right  to  interfere. 

The  motion  for  a  new  trial  must  be  overruled* 


In  re  HIRSHOWITZ. 

(District  Court,  M.  D.  PennsylyanUu    September  14»  1^12^ 

No.  1,543. 

Bawkruptct  (f  311*) — Pbkfebences — Mortgage. 

Claimant  Trust  Company  loaned  a  bankrupt  $1,500  on  bis  own  Indorse* 
ment,  tbe  note  being  renewed  several  times,  untU  it  finally  feU  due  No- 
vember 3,  1909 ;  and  five  days  thereafter  the  bankrupt  executed  a  bond 
and  mortage  to  the  Trust  Company  for  a  like  amount,  which  was  re* 
corded  on  the  foUowlng  day.  An  officer  of  the  Tnist  Company  testified 
that  the  consideration  for  the  mortgage  was  delivered  and  paid  in  money 
to  the  bankrupt  November  20th,  as  indicated  by  a  notation  on  a  teller's 
slip  from  an  adding  machine;  but  how  or  when  the  note  was  paid,  if 
at  all,  was  not  satisfactorily  explained.    At  the  time  the  mortgage  was 
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made*  it  was  quite  generally  known  tbat  the  bankrupt  was  in  financial 
straits.  B€l4,  that  the  giving  of  the  mortgage  constitnted  a  preference, 
obtained  by  the  Trust  Company  with  at  least  constructlye  knowledge  of 
the  debtor's  insolvency;  and  that  it  was  therefore  not  entitled  to  an 
allowance  <xf  the  mortgage  debt  as  a  secured  claim. 

[Ed.  Mote.— For  other  cases,  see  Bankruptcy,  Gent  Dig:  H  497-000; 
Dec.  Dig.  I  au.«] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of 
Louis  Hirshowitz.  On  certificate  of  review  of  the  decision  of  the 
referee  rejecting  the  claim  of  the  Wyoming  Valley  Trust  Company. 
Affirmed. 

Henry  W.  Dunning,  of  Wilkes-Barre,  for  claimant. 
Abram  Salsburg,  of  Wilkes-Barre,  for  trustee. 

WITMER,  District  Judge.  This  matter  is  here  on  review  of  the 
decision  of  the  referee  rejecting  the  claim  on  mortgage  of  the  Wy- 
oming Valley  Trust  Company  to  share,  on  distribution  of  the  fund 
arising  from  the  sale  of  real  estate,  as  a  preferred  claim. 

It  appears  that  on  January  2,  1909,  the  bankrupt  obtained  a  loan 
from  the  Trust  Company  for  $1,500  on  his  own  indorsement.  The 
note  given  as  security  was  several  times  renewed,  until  finally  it 
fell  due  November  3,  1909.  Five  days  thereafter,  on  November  8th, 
the  bankrupt  executed  a  bond  and  mortgage  to  the  Trust  Company 
for  a  like  amount,  to  wit,  $1,500,  which  was  duly  recorded  the  fol- 
lowing day.  It  is  contended  that  the  mortgage  was  obtained  as 
security  or  in  payment  of  the  loan,  thereby  intending  to  secure  a 
preference  when  it  was  known  that  the  bankrupt  was  financially 
embarrassed  and  insolvent.  It  is  indeed  rarely  possible  to  prove 
by  positive  testimony  the  intent  of  the  parties  to  a  transaction  of 
this  character.  Such  must  usually  be  inferred  from  the  attending 
circumstances.  The  trust  officer  says  that  the  consideration  for 
the  mortgage  was  actually  delivered  and  paid  in  money  to  the 
bankrupt  on  November  20th,  12  days  after  the  date  of  the  mort- 
gage, an  inference  which  he  draws  from  a  notation  on  a  teller's 
slip  from  an  adding  machine,  the  words  being  written  in  lead  pen- 
cil opposite  an  item  of  $1,500,  "Hirshowitz  Mortgage."  How  and 
when  the  note  was  paid,  if  at  all,  has  not  been  satisfactorily  ex- 
plained. 

That  a  matter  of  this  character  should  be  permitted  by  a  large 
banking  house  to  remain  shrouded  in  mystery  does  not  commend 
itself  to  this  court.  ^  If  the  old  note  was  paid  by  the  bankrupt  and 
a  new  loan  effected,'  for  which  the  mortgage  was  given  as  security, 
it  was  at  the  command  of  the  Trust  Company  to  explain  clearly, 
and  in  a  satisfactory  manner,  from  their  records.  The  conclusion 
reached  by  the  referee,  that  the  mortgage  was  given  in  considera- 
tion of  the  note,*  is  amply  justified  by  the  evidence.  The  referee, 
furthermore,  found  that  the  bankrupt,  at  the  date  of  the  mortgage, 
was  in  financial  distress,  which  was  then  quite  generally  known, 
and,  bearing  in  mind  that  a  mortgage  was  obtained  as  security  for 
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a  loan  theretofore  feecure'd  by  the  bankrupt's  own  note,  indicates  a 
knowledge  on  the  part  of  the  Trust  Company  of  the  financial  un* 
certainty  of  the  subsequent  bankrupt.  The  transaction  itself,  as 
gathered  from  the  testimony,  leads  to  the  irresistible  conclusion 
that  the  Trust  Company  were  endeavoring  to  secure  a  preference 
at  a  time  when  their  debtor  was  regarded  insolvent. 

The  conclusions  reached  by  the  referee,  and  the  order  made>  is 
affirmed. 


DBS  MOINES  GAS  CO.  v.  CITX  OF  DES  MOINES  et  aL 

(District  Court,  S.  D.  Iowa.  C  D.    August  21,  1912.) 

No.  71— M. 

1.  Equity  (J  409*) — Reference — Ij'indinos  awd  Conclusions  op  Masteb. 

Where  an  equity  cause  Is  referred  generally  to  a  master,  his  findings 
and  conclusions  have  every  reasonable  presumption  in  their  favor,  and 
are  not  to  be  set  aside  or  inodllied,  unless  there  clearly  appears  to  have 
been  error  or  mistake  on  his  part 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  S§  904,  920-923; 
Dec.  Dig.  I  409.*] 

2.  Gas  (1 14*) — Municipal  Regulation  of  Kates — Valuation  of  Plant. 

In  estimating  the  value  of  a  gas  plant,  for  the  purpose  of  determining 
the  reasonableness  of  rates  established  by  a  city  ordinance,  the  cost  of 
reproduction,  while  it  may  be  taken  into  consideration,  does  not  in  itself 
furnish  a  reliable  measure  of  value,  as,  for  instance,  where  in  computing 
such  cost  the  experts  have  included  many  thousands  of  dollars  for  the 
expense  of  tearing  up  and  replacing  of  pavement,  a  large  part  of  which 
has  been  put  down  since  the  pipes  were  laid,  and  when  there  is  no  pres- 
ent need  of  their  renewal,  it  would  be  inequitable  to  capitalize  such  sum 
and  permit  the  company  to  earn  dividends  thereon. 

[Ed.  Note. — For  other  cases,  see  Gas,  Cent  Dig.  ffi  10-11;  Dea  Dig. 
i  14.*] 

3.  Gas  (|  14*) — ^Municipal  Regulation  of  Rates — ^Valuation  of  Pbopebtt. 

The  good  will  of  a  gas  company,  by  reason  of  the  monopoly  given  by 
its  franchise,  is  not  an  item  to  be  included  in  estimating  the  value  of  its 
property,  for  the  purpose  of  determining  the  reasonableness  of  rates  es- 
tablished by  a  city  ordinance;  but  the  value  of  the  plant  as  a  "going 
concern"  is  proper  to  be  considered  as  an  element  of  the  present  physical 
value  of  the  plant 

[Ed.  Note.— -For  other  cases,  see  Gas,  Cent  Dig.  ||  lO-U;  Dec.  Dig.  § 
14.*] 

In  Equity.  Suit  by  the  Des  Moines  Gas  Company  against  the  City 
of  Des  Moines  and  others.  On  exceptions  to  master's  report.  Re- 
port confirmed,  and  decree  for  defendants.         • 

Geo.  H.  Carr,  W.  L.  Read,  and  N.  T.  Guernsey,  for  complainant. 

Robert  Brennan,  H.  W.  Byers,  and  E.  C.  Carlson,  for  defendants. 

SMITH  McPHERSON,  District  Judge.  A  gas  plant  for  lighting 
purposes  was  established  in  Des  Moines  a  number  of  years  ago,  and 
now  and  for  several  years  has  been  owned  by  complainant.  At  one 
time  the  rates  were  $1.30  per  thousand,  then  $1.25,  then  $1.20,  $1.15, 
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$1.10,  and  finally  $1.  The  city  council,  by  ordinance  of  December 
27,  1910,  fixed  the  rate  at  90  cents.  Then  this  action  was  brought  to 
enjoin  the  enforcement  of  the  ordinance,  for  the  reason,  as  is  alleged, 
that  a  90-cent  rate  will  not  be  remunerative. 

The  case  was  referred  to  Robert  E.  Sloan  as  special  master,  to  take 
the  evidence,  reduce  it  to  writing,  and  report  the  same  to  the  court, 
together  with  his  findings  of  fact  and  conclusions  of  law.  It  is  most 
gratifying  to  the  court  to  learn  that  counsel  on  both  sides  agree  that 
learning,  patience,  fairness,  and  all  those  qualifications  a  master  in 
chancery  should  possess  are  evidenced  by  nearly  one  year  of  work 
by  Judge  Sloan  in  this  case.  And  the  report  of  the  master  now  pend- 
ing on  exceptions  fully  warrants  the  correctness  of  the  compliments 
of  counsel  as  respects  the  work  and  report  of  the  master.  The  court 
deems  it  appropriate  to  make  of  record  the  statement  that  the  ad- 
ministration of  justice  has  been  furthered  by  the  untiring  industry 
of  the  master,  whose  record  in  this  case  is  in  keeping  with  his  long- 
time  service  as  an  Iowa  judge. 

While  counsel  on  both  sides  and  the  court  unite  on  the  foregoing, 
no  one  means  to  say  that  the  report  of  the  master  is  not  subject  to 
criticism  and  exceptions.  Neither  party  is  satisfied  with  all  of  his 
findings.  But  the  real  test  of  judicial  action  is  not  in  the  fact  that 
a  litigant  is  not  satisfied,  nor  in  the  fact  that  a  tribunal  in  proceedings 
to  review  may  otherwise  conclude. 

I  deem  it  appropriate  to  call  attention  to  another  phase  of  this  lit- 
igation. The  ordinance  was  adopted  within  a  few  minutes  from  its 
introduction.  Quite  likely  it  had  been  considered  by  the  members  in 
their  individual  capacities.  But  in  open  session  it  received  but  little 
consideration,  and  without  the  presence  of  any  one  for  the  gas  com- 
pany. And  every  member  voting  to  reduce  the  earnings  had  a  direct 
personal  and  moneyed  interest  in  thus  reducing  the  rates.  If  a  judge 
were  to  so  act,  his  acts  would  be  absolutely  void,  because  of  the  long* 
time  maxim,  "No  man  can  be  judge  in  his  own  cause."  And  this 
ought  to  apply  to  those  who  act  in  an  administrative  or  l^slative 
capacity.  This  litigation  has  cost  both  the  gas  cwnpany  and  city 
extravagantly  large  sums,  most  of  which  cannot  be  taxed  as  costs,  nor 
recovered  back  by  the  party  successful  in  the  end.  Much  of  this 
kind  of  litigation,  and  practically  all  of  the  expense,  would  be  avoided 
if  Iowa,  like  so  many  of  the  other,  including  some  neighboring,  states, 
had  an  impartial  and  city  nonresident  commission  or  tribunal,  with 
power  to  fix  these  rates  at  a  public  hearing,  all  interested  parties  pres- 
ent, with  the  tribunal  selecting  its  own  engineers,  auditors,  and  ac- 
countants. Too  often  we  have  selfish,  partisan,  prejudiced,  and  un* 
reliable  experts  engaged  for  weeks  at  a  time,  at  $100  or  more  and 
expenses  per  day,  exaggerating  their  importance,  and  making  the  suc- 
cessful party  in  fact  a  loser.  With  all  of  our  boasted  advancement, 
Iowa  is  a  laggard  in  this  matter,  and  will  continue  as  such  until  these 
rate  makings  are  taken  from  the  power  of  city  councils.  Appeals  to 
the  courts  will  seldom  be  taken  from  the  findings  of  such  a  tribunsd. 

But  at  present  the  city  councils  have  the  duty  and  power  to  fix 
rates ;  and  when  rates  are  thus  fixed  by  them,  there  is  a  presumption^ 
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greater  or  less,  according  to  the  character  and  methods  of  ffieir  work, 
that  such  rates  are  remunerative.  And  in  any  event  the  corporation 
whose  rates  are  reduced  has  the  burden  to  show  that  the  rates  thus 
fixed  are  not  remunerative,  failing  in  which  the  rates  must  be  ob- 
served and  enforced.  And  this  was  the  matter  referred  to  the  naas- 
ter.  He  reports  that  a  90-cent  rate  is  sufficiently  high  for  a  sufficient 
return  to  the  gas  company.  The  order  appointing  Judge  Sloan  re- 
quired him  to  take  all  the  testimony,  including  exhibits,  return  the 
same  to  the  court,  and  make  findings  of  fact  with  his  conclusions  of 
law.  All  these  he  has  done.  Both  Uie  city  and  the  gas  company  have 
filed  exceptions  to  the  report. 

In  many  cases  courts  themselves  have  heard  the  rate  cases  under 
rule  67'  of  the  General  Equity  Rules  as  amended  (29  Sup.  Ct.  xxxiii); 
But  in  districts  like  this,  with  but  a  single  judge,  the  time  would  all 
be  devoted  to  such  cases,  with  other  litigation  at  a  standstill.  And 
the  Supreme  Court  has  said  that  it  is  a  seemly  and  orderly  and  com- 
mendable course  to  refer  such  cases  to  a  master.  Railroad  v.  Tomp- 
kins, 176  U.  S.  167,  20  Sup:  Ct;  336,  44  L.  Ed.  417;  Lincoln  Gas  Co. 
V.  Lincoln,  223  U.  S.  349,  32  Sup.  Ct.  271,  56  L.  Ed.  466. 

[1]  And  in  case  of  such  a  reference  the  report  of  the  master  stands 
for  something  substantial,  and  something  besides  recommendations. 
His  conclusions  have  every  reasonable  presumption  in  their  favor, 
and  are  not  to  be  set  aside  or  modified,  unless  there  clearly  appears 
to  have  been  error  or  mistake.on  his  part.  Camden  v.  Stuart,  144 
U.  S.  104,  119,  12  Sup.  Ct.  585,  36  L.  Ed.  363,  and  cases  therein  cited. 
So  that  it  is  incumbent  on  such  party  to  make  it  clearly  appear  that 
the  report  of  the  master  is  erroneous  as  respects  the  matters  covered 
by  exceptions.  The  city  has  filed  several  exceptions  to  the  report, 
largely  on  questions  of  fact.  But  they  were  not  argued  orally,  nof 
by  brief,  and  the  alleged  errors  are  not  made  clearly  to  appear.  Every 
of  said  exceptions  of  the  city  is  denied. 

There  are  some  propositions  now  so  firmly  established  by  the  courts 
as. not  to  be  longer  within  the  limits  of  debate.  The  net  earnings, 
according  to  the  duration  of  the  franchise,  the  earning  power  of 
money  in  that  vicinity,  and  the  hazards,  moral  and  physical  and  other- 
wise, should  vary  from  4  to  8  per  cent.,  besides  that  set  aside  for 
depreciation  and  maintenance.  But  there  is  and  can  be  no  rigid  or 
inflexible  rule  as  to  the  per  cent,  to  be  thus  earned.  Stanislaus  Coun- 
ty V.  San  Joaquin  Company,  192  U.  S.  201,  216,  24  Sup.  Ct.  241,  48 
L.  Ed.  406;  Knoxville  v.  Knoxville  Water  Company,  212  U.  S.  1. 
29  Sup.  Ct.  148,  53  L.  Ed.  371 ;  Willcox  v.  Consolidated  Gas  Co.,  212 
U.  S.  19,  29  Sup.  Ct.  192,  53  L.  Ed.  382,  15  Ann.  Cas.  1034;  Rail- 
way Commission  v.  Cumberland  Telephone  Company,  212  U.  S.  414, 
29  Sup.  Ct.  357,  53  L.  Ed.  577 ;  San  Diego  Sand  Company  v.  Na- 
tional City,  174  U.  S.  739,  19  Sup.  Ct.  804,  43  L.  Ed.  1154;  Lincoln 
Gas  Co.  V.  City  of  Lincoln,  223  U.  S.  349,  32  Sup.  Ct.  271,  56  L. 
Ed.  466;  Cedar  Rapids  Gas  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  32 
Sup.  Ct.  389,  56  L.  Ed.  594. 

The  "good  will"  and  that  which  the  corporation  enjoys  as  being 
the  only  source  from  which  gas  can  be  obtained  is  not  an  element  of 
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value  on  which  profits  should  be  earned  in  estimating  whether  the 
rates  are  remunerative  or  confiscatory.  Willcox  v.  Consolidated  Gas 
Co.,  212  U,  S.  19,  52,  29  Sup.  Ct  192,  53  L.  Ed.  382,  15  Ann.  Cas. 
1034.  All  concede  that  the  present  value  is  the  basis  on  which  re- 
turns are  to  be  estimated.  And  with  the  findin|^  of  the  master  on 
that  matter  there  are  but  two  matters  which  merit  consideration. 
And  on  these  two  questions  the  great  weight  of  the  argument  by  coun- 
sel has  been  made. 

[2]  One  of  these  is  what  is  called  the  "reproduction  theory*'  as 
determining  the  present  value.  When  the  gas  mains  were  laid,  many 
of  the  streets  were  unpaved,  but  which  are  now  paved  streets  (21  per 
cent).  To  reproduce  the  system  at  this  time  it  would  be  necessary 
to  take  upi  something  like  a  yard  in  width  and  for  the  length  of  21 
per  cent,  of  the  streets,  place  the  mains  the  proper  depth,  fill  in  with 
earth,  and  replace  the  paving.  The  extra  cost  on  account  of  the 
paving  would  amount  to  $140,000,  The  master  declined  to  allow  this 
sum  as  forming  part  of  the  value  of  the  plant. 

It  is  claimed  the  true  value  of  any  building,  structure,  or  plant  is 
that  sum  which  it  takes  to  reproduce  it,  less  the  depreciation  of  the 
one  to  be  replaced.  But  little  assistance  is  obtained  from  the  author- 
ities, although  it  is  claimed  the  case  of  Willcox  v.  Consolidated  Gas 
Company,  supra,  is  in  point.  The  opinion  does  not  show  this  to  be 
so.  Something  of  a  showing  is  made  in  favor  of  that  contention,  by 
going  to  the  original  record  and  the  assignments  of  error.  But  it  is 
not  easily  understood  how  the  Supreme  Court  in  that  great  case,  so 
ably  argued,  with  so  much  involved,  meant  to  be  so  understood  with- 
out expressly  so  declaring  in  the  opinion.  No  <Hie  doubts  but  that 
the  cost  of  reproduction  may  in  many  cases  be  considered,  and  in 
some  cases  is  a  solution  of  the  controversy. 

What  makes  value,  and  what  is  the  evidence  thereof?  Metaphys- 
ical distinctions  as  to  terms  as  used  with  reference  to  value  by  po- 
litical economists  aid  but  little.  Exchange  value,  selling  value,  cost 
value,  value  for  use  as  an  utility,  value  as  to  incomes,  and  so  on, 
are  too  otten  used  loosely.  But  the  question  is  as  to  its  value  to- 
day with  reference  to  income.  What  it  may  have  cost  is  pertinent. 
What  it  will  sell  for  is  to  be  considered.  And  if  destroyed  by  any 
agency,  such  as  rust,  crystallization,  or  other  forces,  what  must  be 
paid  to  reproduce  it  is  a  subject  of  inquiry.  All  of  these  may  be 
considered.  In  my  opinion,  those  who  maintain  that  what  it  will 
cost  to  reproduce  the  plant,  less  depreciation,  is  the  true  value,  in 
many  instances  confound  the  real  question  with  one  of  many  evi- 
dences of  the  real  value.  Reproducing  cost  is  an  evidence  of  what 
the  real  value  is  after  subtracting  the  depreciation.  But  what  is 
to  be  done  with  the  value  of  stocks  and  bonds  on  the  reproductive 
theory?  And  what  becomes  of  the  original  cost  on  the  reproduction 
theory?  And  what  becomes  of  the  question  of  the  increase  or  fall- 
ing ok  in  numbers  of  consumers?  And  the  same  as  to  increased  or 
diminished  expenses? 

The  theory  at  first  thought  in  all  cases  is  plausible  and  attractive, 
but  in  the  end  oftentimes  utterly  illogical  and  unreliable,  originally 
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adopted  as  a  mere  time-saver  by  mere  theorists,  and  sought  to  be 
enforced  as  against  substantial  and  unbending  facts.  If  the  plant 
is  to  be  reproduced,  when  is  it  to  be  done?  If,  when  reproduced, 
will  the  streets  then  be  paved,  and,  if  paved,  paved  with  what  ?  Must 
it  all  be  reproduced  at  once,  or  the  same  covered  by  a  number  of 
years?  If  but  gradually  reproduced,  why  should  not  such  cost  go 
into  either  the  operating  or  maintenance  accounts?  No  one  can 
state  when  it  must  be  reproduced,  and  a  material  question  arises: 
What,  then,  as  compared  with  the  present,  will  be  the  price  of  labor, 
material,  and  freight?  But  finally  and  to  my  mind  the  conclusive 
reason  against  the  soundness  of  the  reproduction  under  paved  streets 
is  that  to  allow  that  theory  to  prevail,  and  to  increase  the  capitaliza- 
tion now  to  the  extent  of  $140,000,  is  to  allow  such  gas  rates  as 
will  pay  a  dividend  on  such  sum  from  and  after  this  date.  But  the 
sum  of  $140,000  is  not  put  in  the  capital  or  value  account  until  the 
plant  is  reproduced.  As  of  course,  streets  paved  or  unpaved  make 
no  difference  in  the  earning  power  of  the  gas  plant,  and  but  little, 
if  anything,  goes  more  directly  and  accurately  to  the  question  of 
value  of  any  structure  or  plant  than  its  rental,  earnings,  or  as  a 
dividend  producer. 

There  are  many  instances  in  which  the  reproduction  theory  is 
the  best  of  all  methods  for  getting  at  the  present  value,  and  in  other 
instances  the  most  misleading.  And  it  is  deceptive,  in  my  opinion, 
to  now  add  the  cost  of  taking  up  and  replacing  pipe  under  paved 
streets  at  an  estimated  cost  of  $140,000  extra,  and  does  not  war- 
rant an  increased  dividend  of  $8,400  or  some  greater  sum.  Such  a 
dividend  is  a  mere  paper  dividend,  and  is  arrived  at,  not  because 
of  increased  earnings,  not  because  of  increased  capital  or  invest- 
ments^ not  because  of  increased  operating  or  maintenance  expenses, 
but  solely  by  reason  of  a  supposed  necessity  of  at  some  time,  in 
some  manner,  under  a  then  some  kind  of  street,  on  a  mere  guess 
of ,  what  labor  and  material  would  then  cost.  Many  of  the  prin- 
ciples with  relation  to  railway  rates  are  applicable  to  gas  rates.  And 
perhaps  the  latest  analysis  of  the  reproduction  theory  is  found  in 
the  recent  case  of  Louisville  R.  R.  v.  Railway  Commission  (D.  C.) 
196  Fed,  800,  in  an  opinion  of  Judge  Jones  of  the  Alabama  dis- 
trict. He  shows  the  value  of  this  theory,  but  likewise  shows  that  it 
is  not  a  hard  and  fast  rule  covering  all  phases.  Finally,  pipes  under 
a  paved  street  are  of  very  long  life,  many  times  longer  than  if  the 
streets  were  not  paved.  The  theory  applied  to  paved  streets  is  but 
a  theory,  is  illogical  and  against  facts,  and  was  properly  denied  by 
the  master. 

[3]  The  master  finds  that  the  "going  concern"  value  of  the  plant 
is  $300,000;  but  the  gas  company,  by  its  exceptions,  contends  that 
this  sum  is  not  in  the  total  of  items  making  $2,240,928,  the  value 
placed  on  the  entire  plant.  A  "good  will"  value  and  a  "going  con- 
cern" value  are  often  confused  and  used  interchangeably,  and  I  am 
inclined  to  believe  that  in  some  instances  the  master's  report  is  sub- 
ject to  this  criticism.  But  whether  this  is  so  or  not  is  not  of  much 
importance,  and  it  is  more  of  a  verbal  criticism  than  a  practical  one. 
Under  the  authorities  cited,  as  well  as.  others  easily  found  from 
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those  cited,  a  "good  will"  value,  by  reason  of  being  a  monopoly, 
such  as  a  gas  company  has  under  an  ordinance,  is  not  to  be  reck* 
oned.  The  item  of  $300,000  for  "goin^  value"  is  quite  important 
in  this  case.  It  is  contended  that  if  this  $300,000  must  be  added, 
and  the  consumption  of  gas  remains  the  same,  and  the  percentage 
of  dividends  allowed  by  the  master  should  stand,  there  will  then  be 
a  shortage.  The  authorities  already  cited,  and  which  in  my  opinion 
are  in  accord  with  good  sense,  favor  the  allowance  of  a  "going 
value."  Every  kind  of  business,  with  no  exception,  has  a  value 
known  as  "going  value,"  and  such  "going  value"  is  in  no  way  con- 
nected with  the  monopoly  or  "good  will"  value.  The  gas  company 
contends  that  this  "going  value"  of  $300,000  was  erroneously  omit- 
ted by  the  master  in  his  totals,  while  the  city  contends  that  the  sum 
of  $300,000  has  already  been  considered  in  making  up  the  grand 
total  of  $2^40,928.  I  am  of  the  opinion  that  the  contention  of  the 
city  is  a  correct  one.  This  matter  has  received  from  me  most 
earnest  attention  and  consideration,  and  I  will  briefly  present  the 
reasons  for  my  conclusion. 

The  master  fixes  the  physical  value  at  $2,240,928.  He  means 
thereby,  and  to  my  mind  clearly  states  that  as,  the  value  of  the 
gas  plant  There  are  but  five  items  making  this  grand  total.  Coun- 
sel on  both  sides  and  I  agree  that  "going  value"  is  a  part  of  the 
present  value;  The  master  so  held.  It  would  be  strange  that  the 
master  would  hold  that  the  "going  value"  of  $300,000  entered  into 
the  actual  value,  and  then  by  inadvertence  omit  it.  And  it  would 
be  the  more  strange  after  considering  the  items  set  forth  in  the 
report.  By  the  report  he  lists  the  following: 
L  Working  capital $  140,000  00 

2.  Real   estate.... , • 150,000  00 

3.  Organization    expenses •• .  6,923  00 

4.  Meters  In  stock. 6,603  00 

6.  Present  value  of  physical  property,  aside  from  abore  Items.;    1,937,402  00 

Evidently,  because  the  master  used  the  word  physical,  counsel 
seem  to  conclude  that  he  did  not  include  "going  value."  If  he  had 
omitted  the  word  "physical"  as  an  identification,  then  no  one  would 
doubt  but  that  he  did  include  "going  value."  But  why  would  the 
master  include  five  items,  and  omit  one  that  he  meant  to  include? 
But  the  criticism  is  too  refined  and  technical  to  stand  as  against 
his  entire  report.  After  enumerating  the  four  items,  he  adds,  *Tres- 
ent  value  of  physical  property  aside  from  above  items,  $1,937,402.- 
OOi"  This  IS  as  though  he  had  said,  "All  other  items  of  value  to 
be  considered."  How  can  it  be  said  that  he  meant  "junk  value"? 
Or  "bare-bones"  value,  as  used  in  some  of  the  cases  ?  It  is  not  fair 
to  say  that  he  meant  junk  value,  or  bare-bones  value.  He  meant 
that  was  the  value  coupled  with  the  preceding  items  of  the  gas  plant 
— ^a  plant  making  and  selling  gas.  He  meant  that,  and  neither  more 
nor  less  than  that. 

If  the  question  were  now  for  decision,  I  would  have  much  doubt 
as  to  the  item  of  working  capital,  $140,000.  The  master  was  lib- 
eral with  the  gas  company  by  allowing  that  item.  I  fail  to  find  sat- 
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isfactory  evidence  in  this  tremendous  record  as  to  that  item,  al- 
though there  is  evidence  bearing  thereon.  But  every  btisiness  man 
knows  that  the  gas  company  daily  makes  deposits,  and  daily  checks 
out  for  expenses,  and  at  stated  periods  for  interest  on  its  bonds  and 
for  dividends.  Whether  it  receives  interest  on  its  daily  balances 
does  not  appear,  nor  does  it  appear  whether  it  must  pay  interest 
on  its  overdrafts,  if  it  has  such.  And  if  it  has  on  hand  $140,000 
as  working  capital,  why  such  sum  would  not  earn  interest  is  not 
made  to  appear.  I  only  mention  this  to  show  that  the  master  has 
not  borne  down  on  the  gas  company. 

When  the  restraining  order  was  issued  herein,  to  be  in  force  pend- 
ing litigation,  it  was  done  with  full  consideration.  An  actual  test 
is  the  highest  degree  of  proof  as  to  some  phases,  and  some  phases 
only,  of  litigation  like  this.  But  it  was  made  to  appear  that  a  very 
large  number  of  gas  consumers  paid  cash  without  waiting  for  the 
presentation  of  bills.  This  was  made  easy  to  do  by  the  meters  hav- 
ing annexed  thereto  a  mechanism  so  adjusted  that  by  dropping  any 
sum  of  metal  money  through  a  slot,  the  requisite  amount  of  gas 
could  be  used  on  the  basis  of  $1  per  thousand.  And  the  mechanism 
would  correctly  measure  the  gas  on  that  basis.  As  of  course,  to 
allow  the  consumer  to  have  1,CKX)  feet  of  gas  at  90  cents,  the  wheels 
and  appliances  must  be  changed.  To  do  this  persons  familiar  with 
such,  mechanism  must  be  employed.  And  it  was  made  to  appear  that 
it  would  take  more  than  a  monUi  of  time  to  do  this,  and  at  much  ex- 
pense. 

Every  one  of  the  exceptions  of  the  gas  company  is  overruled. 
The  bill  of  complaint  is  dismissed,  with  prejudice,  and  the  inter- 
locutory writ  of  injunction  and  restraining  order  vacated.  But  the 
vacation  of  such  writs  will  not  be  effective  for  60  days  from  the 
decrees  this  day  entered,  to  the  end  that  such  mechanisms  may  be 
adjusted  to  the  90-cQnt  rate.  And  to  the  further  end  that  if  said 
decree  by  actual  test  may  prove  that  a  90-cent  rate  is  not  remunera- 
tive, the  decree,  will  provide  that,  after  three  years  of  such  actual 
test,  this  case  may  be  reinstated,  and  the  pleadings  and  evidence 
now  on  file,  used  as  of  full  probative  force  supplemented  by  such 
additional  pleadings  and  evidence  as  may  be  deemed  by  either  party 
advisable.  This  will  so  materially  reduce  the  expense  as  to  make 
it  almost  nominal.  In  the  event  of  an  appeal,  a  sty>ersedeas  bond 
in  the  penalty  of  $5,000  will  be  approved.  Biit  such  a  bond  will  only 
supersede  the  payment  of  the  costs.  Any  other  supersedeas  must 
be  applied  for  to  the  appellate  court 

Such  will  be  the  decree. 
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CAIN  t.  SOUTHERN  BY.  CO. 

(Clrcalt  Court,  B.  D.  Tennessee,  N.  D.    March  10,  1911.)f 

No.  I,e04. 

L  OoififXBCB  tt  58*) — Emflotkbs'  Viabilitt  Aci^— COwffpmrnoHALiTT. 

Employers'  Liability  Act  AprlT  22,  1908,  c.  149,  85  Stat  65  (U.  S.  ComfK 
St  Supp.  1911,  p.  1322),  being  expressly  limited  by  its  terms  to  common 
carriers  while  engaged  in  interstate  or  foreign  commerce  and  to  injuries  I 

received  by  their  employte  while  *'employed  by  such  carriers  in  such 
commerce,"  is  within  the  constitutional  powers  of  Congress  and  valid.  I 

[Ed.  Note.— For  other  cases,  see  Commerce,  Cent  Dig;  f|  77-86 ;  Dea 
Dig.  f  68.*] 

1  DeaTU    (I   10^— ElfPI^TXBS'    LZABILITT   AOT— ACTION   TOB   DBATH   OV   JSUr 

VLort — ^Dascaqeb. 

The  right  of  •  action  for  Injury  to  an  employ^  given  by  the  federal  Em- 
ployers' LlabUity  Act  April  22,  1908,  c.  149,  f  1,  35  Stat  65  (U.  S.  Comp. 
St  Supp.  1911,  p.  1322),  prior  to  its  amendment  by  Act  April  5,  1910,  a 
143,  f  2,  36  Stat  291  (U.  S.  Comp.  St  Supp.  1911,  p.  1825),  did  not  sur- 
vive the  death  of  such  employ^,  and  in  an  action  for  his  death  recovery 
is  limited  to  the  pecuniary  injury  or  loss  sustained  by  the  beneficiaries, 
excluding  all  consideration  of  punitive  elements,  loss  of  society,  wounded 
feelings  of  the  survivors,  and  suffering  of  the  deceased,  although  the 
value  of  a  father's  services  in  attention  to  and  care  and  superintendence 
of  his  children  and  family,  in  the  education  of  his  children,  of  which 
they  are  deprived  by  his  death,  may  be  considered  as  an  element  of 
pecuniary  damages. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec.  Dig.  ^  10.*] 

t  Death  (|  99*) — Emplotbbb'  Liabilitt  Act— Acnoir  fob  Death  or  Eh- 
plot£ — ^Dakaoes. 

A  verdict  for  damages  returned  in  an  action  against  a  railroad  com- 
pany for  the  death  of  an  employ^,  brought  under  Employers'  Liability 
Act  April  22,  1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St  Supp.  1911,  p. 
1322),  held  excessive  under  the  evidence. 

[Ed.  Note.— F6r  other  cases,  see  Death,  Cent  Dig.  §}  125-130:  Dec 
Dig.  §  99.*] 

At  Law.  Action  by  Laura  Cain,  administratrix,  against  the  South- 
cm  Railway  Company.  On  motion  for  new  trial.  Overruled,  on 
condition  that  plaintiff  file  remittitur. 

Pickle,  Turner  &  Kennerly,  of  Knoxville,  Tenn.,  for  plaintiff. 
Jourolmon,  Welcker  &  Smith,  of  Knoxville,  Tenn,,  for  defendant 

SANFORD,  District  Judge.     [1]  L  The  first  ground  of  the  mo- 
tion for  new  trial  must  be  overruled.     I  am  of  the  opinion  that  the 
Employers'  Liability  Act  of  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S- 
Comp.  St  Supp,  1911,  p.  1322),  upon  which  the  first  count  of  the  dec- 
laration is  based,  is  not  subject  to  the  broad  construction  placed  upon 
it  by  the  defendant,  but  on  the  contrary  is  limited  by  the  express     * 
terms  of  section  1  to  common  carriers  while  engaged  in  interstate  or        , 
foreign  commerce,  and  to  injuries  received  by  their  employes  while 
"employed  by  such  carriers  in  such  commerce,"  and  that  being  so  lim- 
ited it  is  not  subject  to  the  constitutional  objections  which  rendered 

nrorothv  ttmrn  iee  tame  topic  A  |  mvmbbb  in  Dee.  ft  Am.  Dlge.  1907  to  date,  *  Rep'r  IndexM 
t  Memorandum  opinion,  pabliahed  by  requeat. 
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void  the  original  Act  of  June  11,  1906  (34  Stat.  232,  c.  3073  [U.  S. 
Comp.  St.  Supp.  1911,  p.  1316]),  as  held  in  The  Employers'  Liability 
Cases,  207  U.  S.  463,  28  Sup.  Ct.  141,  52  L.  Ed.  297,  but  is,  on  the 
contrary,  a  constitutional  and  valid  regulation  of  such  commerce  with- 
in the  doctrine  of  those  cases.  The  constitutionality  of  the  Act  of 
1908  has  been  upheld  by  the  Federal  Courts  in  well-considered  opin- 
ions in  Watson  V.  Railway  Co.  (C.  C.)  169  Fed.  942,  and  Walsh  v. 
Railroad  Co.  (C.  C.)  173  Fed.  494,  and  by  the  Supreme  Court  of  Iowa 
in  Bra:dbury  v.  Railway  Co.,  149  Iowa,  51,  128  N.  W.  1.  I  cannot  re- 
gard as  sound  the  contrary  view  expressed  by  the  Supreme  Court  of 
Connecticut  in  Hoxie  v.  Railway,  82  Conn.  352,  73  Atl.  754,  17  Ann. 
Cas.  324. 

[2]  2.  I  have  carefully  considered  the  second  groimd  of  the  motion 
in  reference  to  the  amount  of  the  verdict. 

It  is  clear  that  under  the  Act  of  1908,  which  was  in  force  at  the 
time  this  accident  occurred  in  1909,  in  case  of  an  injury  resulting  in 
the  death  of  an  employe,  no  provision  was  made  for  the  survival  of 
the  right  of  action  of  the  injured  employe  himself.  Fulgham  v.  Rail- 
road Co.  (C.  C.)  167  Fed.  660;  Walsh  v.  Railroad  Co.,  supra.  And 
see,  by  analogy,  Chesapeake  &  O.  Ry.  Co.  v.  Dixon,  179  U.  S.  131, 
135,  21  Sup.  Ct.  67,  45  L.  Ed.  121 ;  North.  Pac.  Ry.  Co.  v.  Adams 
(C.  C.  A.,  9)  116  Fed.  324,  54  C.  C.  A.  196.  Such  survival  of  the  in- 
jured employe's  right  of  action  was  expressly  provided  for  by  sec- 
tion 2  of  the  later  amendatory  Act  of  April  5,  1910  (36  Stat.  291,  c. 
143  [U.  S.  Comp.  St.  Supp.  1911,  p.  1325]).  This,  however,  cannot 
enlarge  the  measure  of  recovery  in  the  present  case,  which  must 
be  controlled  entirely  by  the  provisions  of  the  Act  of  1908. 

I  also  think  it  clear  that  under  the  Act  of  1908,  before  the  amend- 
ment of  1910,  in  an  action  brought  for  the  statutory  beneficiaries  to 
recover  damages  for  the  death  of  an  employe,  the  recovery  is  limited 
to  the  pecuniary  injury  or  loss  sustained  by  the  beneficiaries  from  the 
death  of  the  deceased,  and  that  the  measure  of  damages  is  compensa- 
tion for  the  loss  of  such  pecuniary  benefit  as  could  have  been  rea- 
sonably expected  to  the  beneficiaries,  as  of  legal  right  or  otherwise, 
from  the  continued  life  of  the  deceased,  excluding  all  consideration 
of  punitive  elements,  loss  of  society,  wounded  feelings  of  the  survivors 
and  suffering  of  the  deceased.  See,  in  part,  Fulgham  v.  Railroad  Co., 
supra;  and  by  analogy,  Baltimore  &  P.  R.  Co.  v.  Mackey,  157  U.  S. 
72,  92,  15  Sup.  Ct.  491,  39  L.  Ed.  624;  In  re  Humboldt  Lbr.  Mfrs. 
Ass'n  (D.  C.)  60  Fed.  428;  The  Dauntless  (D.  C.)  121  Fed.  420; 
Hirchkovitz  v.  Railroad  Co.  (C.  C.)  138  Fed.  438;  Swift  &  Co.  v. 
Johnson  (C.  C.  A.,  8)  138  Fed.  867,  71  C.  C.  A.  619,  1  L.  R.  A.  (N. 
S.)  1161;  Chicago,  P.  &  S.  L.  R.  Co.  v.  Wooldridge,  174  111.  330, 
51  N.  E.  701;  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  914;   13  Cyc.  362. 

Thus,  in  Baltimore  &  P.  R.  Co.  v.  Mackey,  supra,  it  was  held  that 
under  a  statute  of  the  District  of  Columbia  providing  that  one  caus- 
ing the  wrongful  or  negligent  death  of  another  should  be  liable  to  an 
action  of  damages  for  such  death,  to  be  assessed  "with  reference  to 
the  injury  *  *  *  resulting  to  the  widow  and  next  of  kin  of  such 
deceased  person,"  it  was  not  error  to  charge  the  jury  that  in  estimat- 
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ing  the  damages  they  might  take  into  consideration  the  age  of  the  de- 
ceased, his  health,  strength  and  capacity  to  earn  money,  as  disclosed 
by  the  evidence,  who  his  family  were  and  of  what  they  consisted,  and 
from  aU  the  facts  and  circumstances  make  up  their  minds  how  much 
the  family  probably  lost  by  his  death,  that  is,  how  much  they  had  a 
reasonable  expectation  of  receiving  if  he  had  not  been  killed. 

However,  it  would  seem  under  the  weight  of  authority,  that  the 
value  of  a  father's  services  in  attention  to  and  care  and  superintend- 
ence of  his  children  and  family  and  in  the  education  of  his  children, 
of  which  they  are  deprived  by  his  death,  is  also  to  be  considered  as  an 
element  of  pecuniary  damages.  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  915, 
916,  and  cases  cited. 

It  is,  however,  expressly  provided  by  section  3  of  the  Act  of  1908, 
that  if  the  deceased  employe  was  guilty  of  contributory  negligence, 
the  damages  otherwise  recoverable  for  the  beneficiaries  are  to  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  negligence  at- 
tributable to  him. 

[3]  After  careful  consideration  of  the  facts  in  this  case  in  the  light 
of  the  foregoing  principles,  without  reciting  the  evidence  in  detail,  I 
cannot  avoid  the  conclusion  that  the  jury  in  returning  a  verdict  of 
$10,000  have  assessed  the  damages  at  a  sum  which,  in  the  light  of  all 
the  proof  fairly  represents  full  compensation  to  the  beneficiaries  for 
the  toss  of  such  pecuniary  benefit  as  they  could  have  reasonably  ex- 
pected from  the  continued  life  of  the  deceased — as  distinguished  from 
the  damages  which  might  have  been  recovered  if  his  own  right  of  ac- 
tion had  survived — and  without  adequate  deduction  for  the  contrib- 
utory negligence  of  the  deceased  himself,  which,  under  the  undisputed 
facts,  was  of  such  character  as  would,  at  common  law,  have  entirely 
barred  recovery,  under  the  rule  stated  in  Elliott  v.  Railroad,  150  U. 
S.  245,  248,  14  Sup.  Ct.  85,  37  L.  Ed.  1068,  and  that  under  all  the  cir- 
cumstances of  this  case,  just  compensation  to  the  beneficiaries,  under 
the  limited  measure  of  recovery  permitted  by  the  Act  of  1908,  should 
not  exceed  the  sum  of  $7,500;  the  verdict,  in  so  far  as  it  exceeds  this 
sum,  being,  in  my  opinion,  against  the  plain  weight  of  the  evidence 
and  excessive. 

3.  An  order  will  accordingly  be  entered  providing  that  if  the  plain- 
tiff shall,  within  ten  days  from  the  filing  of  this  opinion,  remit  $2,500 
of  the  amount  of  the  verdict,  the  defendant's  motion  for  a  new  trial 
will  be  overruled  and  judgment  entered  for  the  remaining  $7,500  as- 
sessed by  the  verdict,  with  interest  from  the  date  of  the  verdict ;  but 
if  the  plaintiflf  shall  not  make  such  remission  within  such  time  the 
verdict  will  be  set  aside  and  the  motion  for  new  trial  granted  on  the 
ground  that  to  such  extent  the  verdict  is  excessive  and  against  the 
clear  weight  of  the  evidence.  North.  Pac.  R.  Co.  v.  Herbert,  116  U. 
S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755 ;  Arkansas  Cattle  Co.  v.  Mann, 
130  U.  S,  69,  73,  9  Sup.  Ct.  458,  32  L.  Ed.  854;  Koenigsberger  v. 
Min.  Co.,  158  U.  S.  41,  52,  15  Sup.  Ct.  751,  39  L.  Ed.  889;  Buston  v. 
R.  R.  Co.  (C.  C.)  116  Fed.  235. 

The  Clerk  will  at  once  notify  counsel  for  both  parties  of  the  filing 
of  this  opinion. 
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In  re  THOMAjS. 

(District  Court,  N.  D.  New  York.    August  6,  1912.) 

L  Husband  and  Wife  (§  22*) — Wmc  as  Agent. 

A  wife  whose  husband  conducted  a  livery  and  sale  stable,  and  wbo 
during  his  temporary  absence  at  different  times  acted  for  him,  had  no 
implied  authority  aft^r  he  had  absconded  to  sell  his  property,  unless 
in  the  usual  course  of  business. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  f|  140, 
141;  Dec.  Dig.  §22.*] 

2.  Principal  and  Agent  (§  22*) — EMdencs  of  Authoritt— Deolabations 
OF  Agent. 
The  authority  of  an  agent  cannot  be  proved  by  his  own  declarations. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  |  40 ; 
Dec.  Dig.  f  22.*] 

8.  Bankbuptot  (§  145*)— Rights  of  Tbusteb— Conversion  of  Pbopebtt. 

After  a  debtor  absconded  a  number  of  his  creditors  appointed  a  com* 
mittee,  who,  in  connection  with  his  wife,  who  had  no  authority  thereto, 
sold  a  large  part  of  his  property,  paid  certain  lien  claims,  and  retained 
the  remainder  of  the  proceeds  for  future  disposition.  It  did  not  appear 
that  the  debtor  ratified  the  sale,  or  knew  of  it  until  after  his  adjudica- 
tion as  a  bankrupt  Held,  that  the  action  of  the  committee  constituted 
a  conversion,  and  the  bankrupt's  trustee  had  the  right  to  follow  the 
property,  or  sue  the  committee  for  its  value. 

(Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  205,  230- 
232,  234;  Dec.  Dig.  §  146.*] 

4.  Bankruptcy  (i  145*)— Rights  of  Trustee— Conversion  of  Property. 

Such  committee  surrendered  certain  carriages  to  a  carriage  company 
from  which  the  bankrupt  purchased  them,  and  which  claimed  the  right 
to  reclaim  them,  but  such  claim  was  not  sustained  by  the  evidence. 
Held,  that  the  committee  were  accountable  for  the  value  of  the  carriages, 
but  that  the  trustee  was  entitled  only  to  such  proportion  of  the  value 
as  would  pay  its  share  of  the  expense  of  administration  and  dividends 
to  such  creditors  as  did  not  Join  in  the  appointment  of  the  committee, 
the  others  being  bound  by  its  action;  also,  that  the  committee  was  ac- 
countable to  the  same  extent  for  a  sum  paid  from  the  proceeds  of  the 
property  to  one  claiming  a  chattel  mortgage  thereon,  which  was  invalid 
as  to  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  205,  230- 
232,  234;   Dec.  Dig.  f  145.*] 

5.  Bankruptcy  (§  188*) — Liens — Chatiel  Mortgage — Right  of  Trxtstee  to 

Avoid— Failure  to  Comply  with  Recording  Statuto. 

Under  Lien  Law  N.  Y.  (Gonsol.  Laws  1909,  c.  33)  f  235,  which  provides 
that  a  chattel  mortgage,  although  filed,  shall  be  invalid  "as  against  cred- 
itors of  the  mortgagor"  after  the  expiration  of  the  first  or  any  succeed- 
ing term  of  one  year,  unless  within  30  days  preceding  the  expiration  of 
any  such  term  a  statement  is  filed  showing,  inter  alia,  the  interest  of  the 
mortgagee  or  his  successor  in  the  property,  as  construed  by  the  Court  of 
Appeals  of  the  state,  the  failure  to  Ole  a  renewal  statement  complying 
with  such  requirement  renders  the  mortgage  invalid  as  against  the  gen- 
eral creditors  of  the  mortgagor,  and  as  against  his  trustee  in  bankruptcy, 
*who  for  the  purposes  of  the  statute  represents  such  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  270,  280- 
295;    Dec.  Dig.  §  188.»] 

•For  other  cuei  see  same  topic  A  9  »umbbb  in  Dec.  ft  Am.  Digs.  1307  to  date,  Jk  Rep'r  Indexes 
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<L  BAXfKSlTPTOT    (I    188*) — VAUDITT— <}0WSIDERiLT10K    PAID    BT    OTUEB    ThAR 
MOBTQAQEX. 

The  fact  tbat  a  chattel  mortgage  made  by  a  bankruptt  reciting  that  it 
was  given  to  secnre  a  loan  from  the  mortgagee,  was,  in  fact,  made  to 
seemre  a  present  loan  from  a  hank  to  which  it  was  assigned  on  the  day 
it  was  made  and  recorded,  or  that  the  assignment  was  not  recorded  for 
some  time  afterward,  held  not  to  Invalidate  the  mortgage,  in  the  ab- 
sence of  any  statute  requiring  the  assignment  to  be  filed,  or  any  evidence 
that  creditors  of  the  mortgagor  were  misled  to  their  prejudice. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f|  270,  286- 
295;   Dec.  Dig.  |  188.»] 

7.  Barkbuptct  (I  188*)— TrnjB  of  Tbustee — Liens. 

A  trustee  in  bankruptcy  does  not  take  the  estate  subject  to  liens  which 
are  invalid  as  against  general  creditors,  although  they  may  be  valid  as 
to  the  bankrupt. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  270,  280- 
295;   Dec  Dig.  |  188.*] 

&  BaNXBUFTCT   (^  180*) — YOIDABLS  TRANSFEBS— MOBTGAQE  MaDX  TO  HiNDEE 

AND  Delay  Obeditobs. 

Under  Bankr.  Act  July  1.  1898,  c.  641,  i  e7e,  30  Stat  864  (U.  8.  Comp. 
St  1901,  p.  3449),  which  makes  void  as  against  creditors  transfers  made 
by  a  bankrupt  within  four  months. prior  to  his  bankruptcy  "with  the 
intent  and  purpose  on  his  part  to  hinder,  delay  or  defraud  his  creditors 
♦  ♦  ^  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  con- 
sideration,'* a  mortgage  given  by  a  bankrupt  within  four  months,  when 
he  knew  himself  to  be  insolvent  and  was  preparing  to  abscond  without 
paying  his  debts,  to  secure  money  previously  advanced  him  by  the  mort- 
gagee, a  bank,  was  not  given  for  a  present  consideration,  and  is  void  as 
against  his  trustee^  although  given  pursuant  to  an  oral  agreement  made 
before  or  at  the  time  the  money  was  advanced. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  I  252;  Dec 
Dig.  I  180.*] 

Bakebxtptot  (f  166*) — ^Voidable  Pbefebenoe — ^Reasonable  Cause  to  Be- 
lieve Insolvency. 

Said  mortgage  also  held  voidable  as  a  preference  under  Bankr.  Act 
July  1,  1898,  c.  541,  |  60b,  30  Stat  562  (U.  S.  Comp.  St  1901,  p.  3445) 
as  amended  by  Act  Feb.  5,  1003,  c.  487,  f  13,  32  Stat.  799  (U.  S.  Comp. 
St  Supp.  1911,  p.  1506)  the  bank  having  had  knowledge  that  nearly  all 
of  the  properly  of  the  mortgagor,  including  that  mortgaged,  was  pre- 
viously heavily  Incumbered,  and  having  refused  him  further  credit  ex- 
cept on  receiving  both  such  mortgage  and  a  chattel  mortgage. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |f  250-258; 
Dec.  Dig.  I  166.*] 

In  the  matter  of  John  B.  Thomas,  bankrupt.  Review  of  order 
and  decision  of  referee  directing  and  refusing  to  direct  certain  pay- 
ments.   Order  modified. 

Dunmore  &  Ferris,  of  Utica,  N.  Y.,  for  Taber  and  others. 
Martin  &  Jones,  of  Utica,  N.  Y.,  for  the  trustee. 

RAY,  District  Judge.  This  review  involves  four  distinct  mat- 
ters which  for  brevity  may  be  spoken  of  as  the  Ames-Dean  claim, 
Marshall  mortgage  claim,  Addy  mortgage  claim,  and  Citizens' 
Trust  Company  mortgage.  The  Marshall  and  Addy  claims  involve 
chattel  mortgages,  and  the  other  is  a  real  estate  mortgage. 

«For  oUier  cuei  see  Mine  topic  A  |  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep't  Indexes 
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General  Facts. 

Prior  to  the  month  of  March,  1910,  the  bankrupt,  John  B.  Thom- 
as, a  married  man,  had  conducted  the  business  of  running  a  livery 
and  sales  stable*  in  the  city  of  Utica,  N.  Y.  During  his  temporary 
absences  his  wife  had  acted  for  him,  presumably  with  his  author- 
ity, but  there  is  no  proof  that  she  had  a  general  power  of  attorney 
or  authority  to  act  for.  him.  If  agent  at  all,  her  agency  was  special. 
It  does  not  appear  that  Thomas  ever  objected  to  or  repudiated  any 
of  her  acts  done  in  his  absence. 

At  some  time  in  February,  or  early  in  March,  1910,  said  Thomas 
left  the  city  of  Utica,  and  for  some  considerable  time  his  where- 
abouts were  unknown  to  his  creditors  and  the  general  public.  It 
does  not  appear  that  he  has  returned,  and  his  evidence  in  the  bank- 
ruptcy proceedings  was  taken  at  some  place  in  Ohio.  He  left  his 
wife  and  a  considerable  part  of  his  property  behind.  Shortly  be- 
fore leaving  Utica,  Thomas  purchased  a  car  load  of  horses  in  Can- 
ada, and  gave  his  check  for  the  purchase  price  drawn  on  a  bank 
in  Utica,  but  same  was  not  paid  when  presented ;  there  being  no 
funds  to  his  credit.  He  took  these  horses  with  him  to  New  York 
City,  where  he  disposed  of  them,  and  then  spent  the  money  in 
ways  which  he  has  refused  to  disclose. 

.After  the  departure  of  Thomas  from  Utica  and  on  his  failure  to 
return  or  disclose  his  whereabouts,  it  being  known  that  he  was 
heavily  in  debt,  and  some  time  in  the  latter  part  of  March,  1910, 
quite  a  large  number  of  his  creditors,  representing  probably  about 
80  or  90  per  cent,  of  same  in  amount,  held  a  meeting  and  discussed 
the  situation,  and  in  writing  appointed  a  committee,  the  purpose 
of  which  is  shown  thereby,  in  part  at  least.    It  reads  as  follows : 

**The  subscribers,  creditors  of  John  B.  Thomas,  of  Utica,  New  York,  hereby 
designate  and  appoint  William  I.  Taber,  Oharles  D.  Thomas,  Arthur  W.  Mc- 
Laughlin, Patrick  T.  Fitzgerald,  and  Joseph  T.  White  as  a  committee  to  rep- 
resent and  act  for  us,  and  for  us  with  the  assistance  of  Katharine  E.  Thomas, 
wife  of  said  John  B.  Thomas,  to  take  such  course  with  reference  to  convert- 
ing the  assets  of  said  John  B.  Thomas  into  cash,  as  in  their  Judgment  shall 
be  for  the  best  interests  of  all  the  creditors  and  to  divide  and  distribute  the 
proceeds  among  all  the  creditors  of  said  Thomas  ratably  after  payment  of 
liens,  upon  the  amount  of  their  respective  claims. 

"Dated,  Utica,  N.  Y.,  March  21st,  1910. 

"Creditors  Amount  of  Claim," 

A  large  number  of  these  appointments  were  signed,  and  I  as- 
sume some  were  sent  to  and  signed  by  various  creditors  who  were 
not  present  at  the  meeting,  and  some  are  signed  by  one,  some  by 
two,  and  others  by  several  of  the  creditors.  However,  they  were 
duly  signed.  Something  like  10  or  15  per  cent,  of  the  creditors 
never  signed  or  assented  thereto.  This  committee  consented  to 
act,  and  did  act.  William  I.  Taber,  one  of  the  number,  acted  as 
treasurer  of  such  committee.  Some  one  had  prepared  an  inventory 
of  the  property  belonging  to  Mr.  Thomas.  After  the  appointment 
of  the  committee,  and  I  am  taking  these  facts  from  the  testimony 
of  Mr.  Taber,  the  members  thereof,  except  Mr.  White,  went  to  the 
^tables,  conferred  with  creditors  as  to  how  the  matter  should  be 
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handled,  and  considered  the  question  of  feeding  and  caring  for  the 
horses,  and,  in  fact,  purchased  feed  for  them  until  sold.  The  com- 
mittee had  talks  and  conferences  with  Mrs.  Thomas,  the  wife  of 
the  bankrupt,  and  she  exhibited  the  books.  This  committee  later 
made  an  auction  sale  of  the  property,  and  sold  most  of  same.  Dur- 
ing the  sale  Mrs.  Thomas  billed  out  and  receipted  for  the  larger 
articles  such  as  horses.    Taber  says : 

**The  committee  acted  In  the  course  of  disposing  of  property  selling  at: 
l>rivate  sale  or  auction  sale  as  they  could  get  best  prices." 

Thomas  acted  as  auctioneer.  This  auction  sale  commenced 
March  24th,  and  continued  about  a  week  and  until  enjoined  by  the 
court.  At  the  beginning  of  the  sale,  Mr.  McLaughlin  resigned  from 
the  committee.  Mrs.  Thomas  was  present,  and  assisted  at  the 
sale.  The  money  received  for  the  sale  of  certain  of  the  property, 
something  like  $7,374.59,  was  deposited  in  bank  by  t)iis  committee 
subject  to  its  order.  There  was  other  property  sold  by  the  com- 
mittee to  which  special  attention  will  be  called,  and  the  committee 
made  certain  disbursements  as  expenses,  which  expenses  are  not 
in  question  here.  Something  like  $6,000  seems  to  have  been  turned 
over  to  the  trustee  in  bankruptcy  after  his  appointment.  April  25, 
1910,  said  John  B.  Thomas  was  duly  adjudicated  a  bankrupt,  and 
May  10,  1910,  Abram  G.  Senior  was  duly  appointed  trustee  of  his 
estate,  and  he  duly  qualified  May  12,  1910. 

Ames-Dean  Claim. 

May  3,  1909,  said  John  B.  Thomas  by  written  order  directed  the 
shipment  to  himself  of  certain  property,  including  four  carriages. 
The  property  was  shipped  and  delivered,  and  the  four  carriages 
were  in  the  possession  of  Thomas  at  the  time  of  the  appointment 
of  such  committee,  and  came  into  their  possession.  They  were 
then  worth  the  sum  of  $255.  The  Ames-Dean  Carriage  Company 
claimed  to  own  same  under  and  by  virtue  of  the  terms  of  such  or- 
der, and  the  committee  delivered  same  to  said  "The  Ames-Dean 
Carriage  Company."  The  said  order  for  such  property,  including 
said  carriages,  omitting  the  description  of  such  property,  reads  as 
follows : 

"The  Ames-Dean  Carriage  Co.,  Jackson,  Michigan: 

'^Please  ship  the  following  goods  on  or  about  soon  as  ready  of  the  value  as 
herein  spedfled,  and  for  which  we  agree  to  give  our  notes,  on  your  usual 
forms,  on  receipt  of  invoice.  Notes  payable  as  per  terms  stated  below.  This 
order  is  not  subject  to  countermand. 

••Terms  5%  30  days  or  4  months  note.    Will  reshlp  balance  of  car. 

••Said  vehicles  to  be  made  and  furnished  according  to  description  In  your 
illastrated  catalogue,  v^lhen  not  otherwise  specified  herein,  warranted  to  be 
well  made  and  of  good  material;  any  breakage  from  defect  of  material  or 
workmanship  to  be  replaced  free  of  charge  for  one  year  when  not  otherwise 
specified. 

•*It  is  agreed  that  all  goods  at  any  time  on  hand  manufactured  by  you,  and 
the  proceeds  of  sales  of  goods  received  under  this  contract,  or  prior  and  sim- 
ilar contracts,  also  future  orders,  whether  in  cash,  notes,  book  accounts  or 
other  proceeds,  are  to  be  held  In  trust  by  me  for  you  and  subject  to  your 
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order  ontil  I  have  paid  in  full  all  my  obligatioDS  due  or  to  becotne  due  to  you; 
whether  for  goods  sold  under  this  contract  or  under  prior  and  similar  con- 
tracts or  future  orders. 

"The  title  to  and  ownership  of  all  goods  shipped  under  this  contract,  or 
prior  and  similar  contracts,  also  future  orders,  shall  remain  vested  in  you 
until  the  prices  thereof  shall  be  paid  and  until  I  have  paid  in  full  for  all 
goods  shipped  me,  in  cash  or  until  all  notes  given  under  this  contract,  or 
under  prior  and  similar  contracts  or  future  orders  are  paid  and  nothing  in 
this  contract  shall  be  deemed  as  releasing  me  from  my  obligations  to  pay  for 
said  goods  as  per  the  notes  hereby  contemplated. 

"No  agreements,  verbal  or  otherwise,  are  binding  on  you  unless  embodied 
in  this  order  which  is  given  subject  to  your  acceptance. 

"[Signed]    J.  B.  Thomas." 

This  was  never  filed  as  a  chattel  mortgage  or  conditional  sale 
contract.  It  may  be  fairly  inferred  from  the  evidence  that  Thom- 
as purchased  buggies,  etc.,  not  only  for  use  in  his  livery  stable,  but 
for  sale.  He  says  some  were  on  hand  not  sold.  The  vehicles  here 
in  question  had  not  been  sold,  and  there  is  no  evidence  they  had 
been  used.  Thomas  testified  he  did  not  purchase  them  on  consign- 
ment, had  paid  part  of  the  debt  in  cash,  and  settled  and  paid  the 
balance  by  giving  his  note ;  also  that  he~^  purchased  the  carriages 
outright,  on  credit.  The  referee  finds  the  committee  liable  to  the 
trustee  for  the  value  of  said  carriages  $255.  The  justice  and  cor- 
rectness of  this  ruling  is  challenged. 

Marshall  Mortgage  Claim. 

April  3,  1908,  said  John  B.  Thomas  signed,  acknowledged,  and 
delivered  to  James  Marshall  a  certain  chattel  mortgage  covering 
certain  horses  and  other  personal  property  therein  described.  It 
recites  that: 

"I,  John  Thomas,  of  Utica,  N.  Y.,  being  indebted  to  James  Marshall  ot 
Utica,  N.  Y.,  for  certain  sums  of  money,  which  indebtedness  is  secured  by  a 
certain  note  or  notes  bearing  date  of  April  1, 1908,  payable  to  the  said  James 
MarshaU  and  signed  by  me,  now,"  etc. 

This  mortgage  does  not  disclose  the  amount  of  the  indebtedness. 
The  note  is  not  in  evidence,  nor  is  there  any  evidence  or  proof  that 
there  was  a  debt  or  note  owing  by  Thomas  to  Marshall,  when  the 
money,  the  proceeds  of  certain  of  the  property  covered  by  the 
mortgage,  was  paid  over  to  Marshall  by  the  committee.  In  regard 
to  this  Taber  testified  as  follows : 

'*Q.  On  page  6  of  your  record  (Exhibit  B)  I  note  a  statement  of  giving  of 
check  to  Marshall  April  6,  1910.  for  ?927.  Please  state  what  occurred  for  the 
payment  of  $927  to  J.  Marshall.  A.  The  Marshall  mortgage  covered  several 
horses,  sleigh,  wagons,  carriages,  and  harnesses  about  the  place.  As  horses 
were  sold,  the  money  was  turned  over  to  Marshall,  and,  instead  of  covering 
separate  list  of  these  items,  they  were  credited  on  regular  sales  slips  and 
check  drawn  to  him  for  $217  which  made  up  the  amount,  the  horses  having 
sold  for  $390,  $156,  $165  which  made  $710,  check  for  $217  given  for  the  bal- 
ance ;  the  other  article  having  sold  for  more  than  that 

'*Q.  In  what  method  did  Marshall  receive  the  $710?  A.  As  I  remember, 
Mrs.  Thomas  handled  that  in  the  same  way  as  the  other  horse  sales. 

"Q.  That  is  to  say,  that  when  those  four  horses,  Honey,  Dandy,  Bony,  and 
Manie,  were  sold  and  brought  $710,  Mrs.  Thomas  handed  that  $710  to  J.  Mar- 
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shall?  A«  Tbey  were  billed  out  to  lianball  In  tbe  regular  way.  I  lield  that 
money  until  April  6th. 

'*Q.  You  received  it,  and  April  5th  handed  it  to  Marshall?    A.  Yes. 

"Q.  So  that  besides  |710  you  also  gave  to  Marshall  |217,  making  total  of 
$027?    A.  Yes. 

"Q.  (Witness  shown  paper,  a  certified  copy  of  the  J.  Marshall  mortgage.) 
That  is  on  what  you  paid  the  ^&27  to  Marshall?  A.  Yes.  (Paper  offered  in 
evidence  and  received  as  Exhibit  13  of  to-day.  Also  offered  in  evidence  a  cer- 
tified copy  of  a  purported  renewal  of  said  chattel  mortgage  to  J.  Marshall 
Received  as  Exhibit  F  of  to-day.)" 

The  chattel  mortgage  (Exhibit  E)  was  duly  filed  in  Oneida 
county  clerk's  office  on  the  3d  day  of  April,  1908,  at  4 :55  p.'  m.  On 
the  11th  day  of  March,  1909,  at  1 :55  p.  m.,  "a  statement  of  renewal 
of  chattel  mortgage'*  dated  that  day  and  signed  by  James  Marshall 
wa^ filed  in  said  clerk's  office.    This  renewal  reads  as  follows: 

"I,  James  Marshall,  of  the  city  of  Utica,  state  of  New  York,  the  mortgagee 
named  in  a  certain  chattel  mortgage,  bearing  date  the  8  day  of  April,  1908» 

"Made  and  executed  by  John  Thomas  now  residing  in  the  dty  of  Utica, 
state  of  New  York,  to  James  Marshall,  and  filed  in  the  office  of  the  clerk  of 
Oneida  county,  state  of  New  York,  on  the  3  day  of  April,  1908,  at  4:55  o'clock 
p.  m.  for  certain  sums  of  money  which  indebtedness  is  secured  by  a  certain 
note  or  notes  bearing  date  of  April  1,  1908,  payable  to  the  said  James  Mar- 
shall and  signed  by  me  upon  certain  property  then  being  and  situate  in  the 
dty  of  Utica,  state  of  New  York,  do  hereby,  pursuant  to  statute,  certify  and 
state  that  there  remains  unpaid  of  the  amount  secured  by  said  mortgage,  the 

sum  of dollars  and cents  {$ ^-),  and  interest  thereon  from 

the day  of ,  19 — ,  which  sum  is  the  amount  of interest 

in  the  property  described  in  said  mortgage  claimed  by  by  virtue 

thereof. 

"Dated  the  11  day  of  March,  1909.  James  Marshall,  Mortgagee." 

Neither  the  amount  to  secure  which  the  mortgage  was  given  nor 
the  amount  then  remaining  due  and  unpaid  or  due  or  unpaid  is 
stated  in  this  renewal.  It  appears  that  Marshall  was  present  at 
the  sale  made  by  the  committee  and  assented  to  the  sale.  Taber 
took  the  money  and  kept  it  until  April  5th,  when  $710,  the  proceeds 
of  three  horses,  and  a  check  of  Taber's  for  $217  drawn  on  the*  fund, 
was  given  to  Marshall.  It  may  be  assumed  this,  is  the  amount  he 
claimed.  The  referee  finds  and  holds  that  the  said  committee 
should  pay  this  sum, 'in  all  $927,  to  the  trustee.  This  is  challeng:ed 
on  this  review. 

Addy  Mortgage  Claim. 

On  the  14th  day  of  February,  1910,  said  John  B.  Thomas  signed, 
acknowledged,  and  delivered  to  one  Frank  P.  Addy  a  chattel  mort- 
gage on  21  horses,  which  mortgage  was  that  day  duly  filed  in  the 
Oneida  county  clerk's  office.    It  recited : 

"Know  ye,  that  I,  John  B.  Thomas,  of  Utica,  N.  Y.,  am  indebted  unto  Frank 
P.  Addy  in  the  sum  of  5,200  dollars  ($5,200),  being  for  money  advanced  for  a 
car  load  of  horses,  now  for  securing  the  payment  of  said  debt,  *  *  ^  do 
sell,  transfer  and  assign  to  the  said  Frank  P.  Addy  aU,"  eta 

Then  follows  a  description  of  the  property,  power  of  sale,  etc.  • 
On  the  said  14th  day  of  February,  1910,  said  Addy  executed,  ac- 
knowledged, and  delivered  to  the  Citizens'  Trust  Company  of  Uti- 
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ca,  N.  Y.,  an  assignment  of  said  chattel  mortgage  which  was  filed 
in  Oneida  county  clerk's  office  March  24,  1910,  at  2:25  p.  m. 

William  I.  Taber,  one  of  said  committee,  and  hereinbefore  refer- 
red to,  was  and  is  the  president  of  said  Citizens'  Trust  Company, 
Further  facts  will  be  stated  in  connection  with  the  real  estate  mort- 
gage. 

Citizens'  Trust  Company  Mortgage. 

March  1,  1910,  said  John  B.  Thomas  and  Katharine  R.,  his  wife, 
executed,  acknowledged,  and  delivered  to  the  said  Citizens'  Trust 
Company  a  mortgage  on  his  real  estate,  bearing  date  February  19, 
1910,  which  recites  a  consideration  of  $1  and  "other  good  and  val- 
uable consideration,"  and  which,  also,  after  describing  the  real  es- 
tate mortgaged,  contains  the  following: 

"This  grant  is  Intended  as  and  for  collateral  security  for  tbe  payment  of 
any  and  all  stuns  of  money  which  the  said  parties  of  the  first  part  or  either 
of  them  owes  or  which  they  or  either  of  them  may  become  hereafter  indebted 
to  the  said  party  of  the  second  part,  and  as  and  for  collateral  security  for  the 
payment  of  any  and  all  indebtedness  of  said  parties  of  the  first  part  or  either 
of  them  to  the  said  party  of  the  second  part  now  existing  or  which  may  here- 
after arise,  and  especially  as  and  for  collateral  security  for  the  payment  of 
any  and  all  notes  signed  or  endorsed  by  the  said  parties  of  the  first  part  or 
either  of  them  and  owned  or  discounted  by  the  said  party  of  the  second  part, 
and  for  the  purpose  of  securing  and  indemnifying  the  said  party  of  the  secr 
ond  part  of  and  from  any  and  all  loss,  costs,  charges,  damages  or  expenses 
by  reason  of  any  indebtedness  which  now  exists  or  which  may  hereafter 
exist  in  its  favor  against  the  parties  of  the  first  part  or  either  of  them." 

The  real  property  covered  by  the  said  real  estate  mortgage  came 
to  the  possession  of  the  trustee,  and  was  sold  by  him,  subject  to 
all  prior  mortgages  and  liens,  but  free  and  clear  of  the  lien  of  the 
above  mortgage  to  said  Citizens'  Trust  Company,  for  the -sum  of 
$250,  which  money  he  has  subject  to  the  lien  of  such  mortgage,  if 
any;  the  lien  by  stipulation  being  transferred  to  the  fund.  The 
referee  finds  that  this  sum  should  be  paid  to  the  said  Trust  Com- 
pany.   This  is  challenged  on  this  review. 

The  property  covered  by  said  Addy  chattel  mortgage  was  sold 
by  the  said  committee  in  the  manner  described  for  the  sum  of  $2,- 
025,  it  is  claimed.  Thfs  money  is  in  the  hands  of  the  said  commit- 
tee held  as  a  special  deposit  because  of  the  claim  of  the  Utica  Trust 
Company  thereto.  The  referee  finds  that  this  sum  should  be  paid 
over  by  the  committee  to  Abram  G.  Senior,  the  trustee,  but  also 
finds  that  the  trustee  should  at  once  pay  same  over  to  the. Citizens' 
Trust  Company  of  Utica,  N.  Y.,  on  such  mortgage.  This  is  chal- 
lenged on  this  review. 

The  referee  makes  no  finding  of  fact  whatever  as  to  the  real  con- 
sideration for  such  Addy  chattel  mortgage  and  real  estate  mort- 
gage, and  when  paid,  except  as  recited  in  such  instruments,  leav- 
ing it  to  be  inferred  that  both  the  Addy  chattel  mortgage  and  the 
real  estate  mortgage  were  for  a  present  valuable  consideration. 

Consideration. 

The  evidence  shows  that  Thomas  was  never  indebted  to  Addy; 
that  Addy  did  not  advance  any  money,  but  that  the  Citizens'  Trust 
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Company  did  on  an  agreement  that  the  advances  should  be  se- 
cured by  a  real  estate  mortgage  and  a  chattel  mortgage  or  mort- 
gages. 

Said  William  I.  Taber,  the  president  of  the  said  Citizens'  Trust 
Company,  testifies  on  this  subject  of  these  mortgages  and  the  con- 
sideration therefor  that  on  or  about  the  14th  day  of  February 
(1910)  he  had  a  talk  with  J.  B.  Thomas  relative  to  receiving  the 
mortgages.    He  says: 

•Think  It  was  day  before  cbattel  mortgage  that  J.  B.  Thomas  came  with  a 
note  for  $5,000,  stating  that  he  had  an  order  from  some  New  York  parties  to 
fuTDlsh  them  horses,  and,  in  answer  to  questions  that  I  raised  to  advance 
the  money  because  of  the  fact  that  he  had  promised  to  sell  his  stables,  he 
said  this  was  an  order  of  horses  for  buying  and  selling  and  making  on  the 
market,  and,  after  a  good  deal  of  talking,  we  decided  to  furnish  that  money, 
but  would  require  security,  security  not  only  in  form  of  chattel  mortgage, 
but  real  estate  mortgage,  and  it  was  agreed  that  real  estate  mortgage  should 
cover  aU  his  property  subject  to  prior  liens,  and  chattel  mortgage  should 
cover  articles  mentioned  therein.  Q.  Did  you  thereupon  take  list  of  chattels 
and  prepare  papers?  A.  Yes.  Q.  Is  Exhibit  C  and  real  mortgage  those  pa- 
pers?   A.  Yes." 

(Exhibit  C  is  the  chattel  mortgage  and  Exhibit  G  is  the  real 
.  estate  mortgage.)     He  then  states  that  Mrs.  Thomas  signed  the 
real  estate  mortgage.    Mr.  Taber's  evidence  then  continues: 

"Q.  Did  you  as  matter  of  fact  before  the  day  of  the  execution  of  those  two 
mortgages  advance  any  money  to  Thomas,  and,  if  so,  how  much?  A.  It  cov- 
ered for  checks  and  drafts  prior  to  this. 

'•Q.  Before  they  were  executed?    A.  Yes. 

"Q.  How  much  money  did  you  take  care  of  in  that  way?    A.  $5,000. 

''Q.  How  much  money  did  you  advance  him  from  the  10th  to  20th  of  Feb- 
ruary, prior  to  this  talk?    A.  I  can't  recall  exactly,  it  was  several  thousand. 

•*Q.  Over  $3,000?    A.  Yes;    over  $4,000. 

•*Q.  Can  you  get  it  [the  amount)?    A.  Yes. 

"Q.  Between  $4,000  and  $.5,000?    A.  Yes. 

"Q.  That  money  was  advanced  before  securing  of  these  chattel  mortgage 
and  real  estate  mortgage  after  this  conversation  and  prior  to  making  of  the 
papers?     A.  Yes. 

**Q.  ODhomas  left  Utica  soon  after  the  execution  of  the  papers?    A.  Yes." 

Later  returning  to  the  same  subject,  the  following  questions 
were  asked  by  counsel  for  the  Citizens'  Trust  Company  and  Mr. 
Taber,  and  the  following  answers  given,  viz. : 

"Q.  On  or  about  the  14th  of  February  you  had  a  talk  with  J.  B.  Thomas, 
relative  to  real  estate  mortgage?    A,  Yes. 

"Q.  Between  that  day  and  the  20th  of  February  you  advanced  him  certain 
moneys?    A.  About  the  10th  of  February  that  we  made  arrangements. 

**Q.  You  had  instructed  our  office  to  prepare  those  papers?  A.  I  borrowed 
the  searches  and  asked  them  to  preimre  the  papera 

"Q.  Mr.  Garlock  took  the  matter  in  hand?    A.  Yes. 

"Q.  Papers  were  signed  on  the  19th?  A.  The  chattel  mortgage  on  the  14th 
and  real  estate  mortgage  on  the  19th." 

He  then  testified  as  follows  as  to  the  financial  transactions  be- 
tween the  Citizens'  Trust  Company  and  Thomas  between  the  10th 
and  20th  days  of  February,  1910: 

"Q.  Between  the  10th  of  February  after  this  talk  and  the  20th  of  February 
will  you  state  how  much  new  money  the  Citizens*  Trust  Ck)mpany  advanced 
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to  J.  B.  Thomas  between  tbese  two  days.  (Objected  to  by  Mr.  Martin  as 
Incompetent,  immaterial.    Objection  sustained.) 

"Q.  Will  you  state  how  much  the  Citizens*  Trust  Company  advanced  to 
J.  B.  l^omas  between  the  10th  and  20th  day  of  February?  A.  Five  thousand 
dollars  given  in  form  of 'checks  for  various  amounts  ^hlch  will  total  even 
$5,000. 

'*Q.  Pending  the  receipt  of  these  papers  did  J.  B.  Thomas  overdraw  his 
account?'    A.  ^es. 

"Q.  Give  them.  A.  The  14th  |159.66,  nO,  $99.50,  $31.41,  $500,  $210,  $7.50, 
$25.13.     $50.75,  $465,  $2,460,  $50,  on  the  16th. 

"Q.  Go  ahead  and  state  what  was  the  total  amount  of  his  check  you  car- 
ried for  him  each  day  from  the  10th  to  the  20th.  A.  February  10th  $370.35, 
nth  $808.56,  16th  $3,268.38,  17th  $749.26,  18th  $133.06  and  $88.07,  19th  $515. 

"Q.  On  the  16th  you  credited  item  of  $5,000  to  his  account?    A.  I  did. 

''Q.  That  was  the  proceeds  of  the  note  which  the  chattel  mortgage  and  real 
estate  mortgage  was  given  to  secure?    A.  Yes. 

"Q.  Subsequently  all  of  that  $5,000  which  was  credited  to  his  account  was 
paid  out?    A.  Yes. 

*'Q.  At  the  time  of  the  credit  of  the  $5,000  note  on  the  16th,  what  was  the 
amount  Of  checks  you  had  paid  for  him  which  there  was  no  credit  in  the 
bank?    A.  Fovr  thousand  eight  hundred  nineteen  dollars  and  forty-two  cents. 

*'Q.  So  after  credit  of  $5,000  note  it  made  a  balance  to  his  credit  upon 
which  he  could  dieck  of  $180.58?    A.  Yee.** 

Cross-examined  by  Mr.  Martin. 

"Q.  On  the  tenth  day  of  Feb.  1910,  you  had  a  conversation  with  J.  B. 
Thomas  about  further  accommodation?    A.  That  is  as  I  recall  it 

'*Q.  He  had  been  a  customer  of  the  bank?    A.  Yes. 

"Q.  He  was  there  to  see  about  further  accommodation?    A.  Yes. 

"Q.  What  did  you  tell  him  would  be  required  as  you  recall  it?  A>  I  think 
I  have  testified  as  to  that  We  should  require  chattel  mortgage  and  real 
estate  mortgage  as  security. 

'*Q.  Real  estate  mortgage  subject  to  prior  mortgages?    A.  Ye& 

''Q.  Chattel  mortgage  oh  such  property  as  not  covered  by  other  chattel 
mortgages?    A.  Yes. 

*'Q.  You  knew  some  of  his  property  was  covered  by  chatty  mortgage?  A. 
Yes. 

''Q.  That  day  by  paying  checks  the  bank  let  him  have  $370?  A.  There 
were  deposits  along  during  those  days,  but  we  paid  some  checks  that  day 
amounting  to  $370.75. 

*'Q.  Are  you  able  to  state  how  much  the  checks  you  paid  that  day  exceeded 
the  balance  to  his  credit?  A.  They  did  not  exceed  that  day.  The  first  day 
that  the  account  was  overdrawn  was  on  the  14th. 

^'Q.  What  were  the  total  of  the  checks  paid  out  for  him  on  the  14th?  A. 
Three  thousand  two  hundred  sixty-eight  dollars  and  thirty-eight  cents  and 
the  11th  was  the  first  overdraft 

"Q.  (^n  you  state  how  much  was  overdrawn  on  the  11th?  A.  Sixty-two 
dollars  and  two  cents. 

*'Q.  Then  there  were  no  more  checks  paid  until  the  14th?    A.  Yes. 

*'Q.  Can  you  state  how  much  was  overdrawn  on  the  14th?  A.  Two  thou- 
sand  nine  hundred  forty-seven  dollars  and  forty-five  cents. 

"Q.  On  February  15th  the  checks  paid  out  were  $2,887.58,  and  overdrew 
how  much?   A.  Four  thousand  five  hundred  thirty-five  dollars  and  eight  cents. 

"Q.  On  the  16th?  A.  Checks  $749.26,  overdraft  left  balance  of  $224.76, 
17th  check  of  $133.05  left  balance  of  $91.71. 

'*Q.  On  the  16th  J.  B.  Thomas  account  was  credited  on  the  ledger  v^ith 
the  amount  of  the  $5,000  note?    A.  Yes. 

"Q.  That  note  bears  date  the  day  previous?    A.  Some  days  previous. 

**Q.  These  checks  that  were  paid  and  made  up  this  overdraft  were  mis- 
cellaneous checks  that  he  attempted  to  draw  oh  his  account?  A.  What  do 
you  mean? 

'*Q.  Checks  to  the  order  of  different  people?    A.  Yea.** 
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It  IS  evident  from  the  testimony  of  Mr.  Taber  that  on  the  10th  day 
of  February,  1910,  Thomas  wanted  more  credit  with  the  Trust  Com- 
pany; that  die  Trust  Company  agreed  to  extend  it  on  having  security 
by  way  of  real  estate  and  chattel  mortgage  which  Thomas  agreed  to 
give;  that  neither  party  waited  for  the  preparation  and  execution  of 
5ie  papers,  but  Thomas  commenced  drawing  checks  which  overdrew 
his  account  and  these  were  paid  by  the  Trust  CcMnpany.  On  the  10th 
Thomas  drew  on  his  account,  but  did  not  overdraw,  $370.35.  On  the 
11th  he  overdrew  $62.02.  On  the  14th  he  overdrew  $2,947.45.  On 
the  14th  the  chattel  mortgage  was  given  to  Addy,  and  the  same  day 
assigned  to  the  Citizens' Trust  Company.  On  the  16th  the  note  of 
$5,(XX)  was  given  by  Thomas,  and  it  was  credited  to  his  account  On 
that  day,  prior  to  this  credit,  his  account  was  overdrawn  $4,819.42. 
It  is  evident  that  the  giving  of  the  chattel  mortgage  to  Addy  and  his 
assignment  thereof  to  the  Citizens'  Trust  Company  was  a  mode  of 
securing  the  overdrafts  which  at  that  time  seem  to  have  amounted  to 
$2,947.45,  for  Mr.  Taber  says : 

"Q.  On  the  leth  yon  credited  item  of  $5,000  to  Ms  accoont?    A.  I  did. 

"Q.  That  was  the  proceeds  of  the  note  which  the  chattel  mortgage  and 
real  estate  mortgage  was  given  to  secure?    A.  Yes. 

"Q.  Sabseqnently  all  of  that  $5,000  which  was  credited  to  his  account  was 
paid  oat?    A.  Yes." 

February  19,  1910,  Thomas  drew  from  the  Trust  Company  $515, 
and  on  that  day  the  real  estate  mortgage  is  dated,  but  it  was  not  ex- 
ecuted or  recorded  until  March  1, 1910,  or  some  10  days  later.  There- 
fore this  mortgage  was  given  March  1,  1910,  to  secure  a  past  indebt- 
edness, but  pursuant  to  an  agreement  to  give  it,  and  on  tiie  faith  of 
which  agreement  the  credit  was  extended. 

From  the  evidence  of  Thomas  we  would  conclude  that  notes  were 
given  from  time  to  time  up  to  the  16th,  when  the  $5,000  note  was 
made,  and  that  on  that  day  the  old  notes  were  surrendered  and  the 
large  note  given  in  their  place  as  well  as  for  an  additional  sum.  This 
evidence  was  read  into  the  record,  and  the  Trust  Company  did  not 
dispute  it  except  in  the  way  stated. 

[1]  1.  There  is  no  evidence  before  the  court  to  justify  a  finding 
that  Mrs.  Thomas  was  the  agent  of  John  B.  Thomas  with  any  power 
to  sell  or  dispose  of  his  property  in  the  mode  it  was  sold  and  disposed 
of,  or  to  authorize  such  disposition.  If  she  had  any  apparent  author- 
ity, it  was  simply  to  let  horses  and  carriages,  collect  pay  for  the  use, 
and  sell  goods  in  the  usual  course  of  business,  and  collect  and  pay 
accounts  in  the  usual  course  of  business.  This  was  the  full  extent 
of  her  apparent  authority  so  far  as  Sinything  she  had  ever  done  or  been 
permitted  to  do  is  concerned.    And  as  said  in  31  Cyc.  1218: 

"It  will  not  be  inferred  from  the  fact  that  third  persons  thought  the  agen- 
cy existed,  nor  because  the  alleged  agent  assumed  to  act  as  such,  nor  because 
the  conditions  and  circumstances  were  such,  as  to  make  such  an  agency  seem 
natural  and  probable^  and  to  the  advantage  of  the  supposed  principal.  Final- 
ly, an  implied  agency  must  be  based  upon  facts,  and  facts  for  wlilch  the 
principal  is  responsible,  and  upon  a  natural  and  reasonable  and  not  a  strain- 
ed construction  of  those  f^cts.  And  if,  in  view  of  the  facts,  an  implied 
agen<7  is  apparent,  its  extent  is  limited  to  acts  of  a  like  kind  with  those 
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from  wMdi  it  to  implied,  and  Is  to  be  restricted  to  tHe  purpose  for  wMdi  the 
facts  show  that  it  waa  granted." 

Therefore  the  acquiescence  of  Mrs.  Thomas  and  the  assistance  ren- 
dered by  her  in  the  sales  made  afford  no  protection  to  this  conmiittee. 
"An  estoppel  cannot  be  invoked  in  favor  of  one  who  has  relied  upon 
the  alleged  agent's  declaration  of  his  authority,  and  made  no  further 
inquiry."  Buskirk  v.  Talcott,  96  N.  Y.  Supp.  714;  Morris  v.  Joyce, 
63  N.  J.  Eq.  549,  53  Atl.  139;  31  Cyc.  1244;  Quay  v.  Presidio,  82 
Cal.  1,  22  Pac.  925.    Hence  what  she  said  to  them  is  immaterial. 

[2]  2.  Power  or  authority  in  Mrs.  Thomas  to  consent  to  such  sales 
or  authorize  them  could  not  be  proved  by  her  declaration  or  state- 
ments to  the  committee.  It  is  settled  that  agency  cannot  be  estab- 
lished by  the  proof  of  the  declarations  of  the  alleged  agent,  even  if 
made  in  connection  with  the  doing  of  the  acts  in  question.  See  author- 
ities cited. 

[3]  3.  The  title  to  all  this  property,  the.  horses,  carriages,  etc.,  was 
in  John  B.  Thomas  at  the  time  the  committee  acted  and  sold  and  dis- 
posed of  same,  and  remained  in  him  down  to  the  time  of  the  adjudi- 
cation in  bankruptcy.  Even  the  filing  of  a  petition  in  bankruptcy  does 
not  divert  the  title  of  the  bankrupt.  Johnson  ^  al.  v.  Collier,  222  U. 
.  S.  538,  32  Sup.  Ct.  104,  56  U  Ed.  306,  decided  January  9,  1912.  Title 
to  the  proceeds  of  the  sales  made  vested  in  the  said  John  B.  Thomas 
and  remained  in  him  down  to  the  time  of  the  adjudication  subject  to 
his  right,  on  being  advised  of  the  truth  as  to  what  had  been  done,  all 
the  facts,  to  repudiate  the  transactions,  and  sue  the  members  of  the 
committee.  The  acts  of  the  committee  constituted  a  conversion  of  his 
.property.  There  is  no  evidence  that  Thomas  ever  ratified  the  transac- 
tions, or  that  he  was  informed  thereof  prior  to  the  adjudication  in 
bankruptcy.  Therefore  the  trustee,  when  duly  qualified,  had  the  right 
to  repudiate  and  follow  the  property,  or  sue  the  committee  for  the 
value  waiving  the  tort. 

Ames-Dean  Claim. 

[4]  If,  therefore,  the  three  carriages  passed  over  to  the  Ames- 
Dean  Carriage  Company  by  this  committee  actually  belonged  to  John 
B.  Thomas,  were  his  property,  the  members  of  the  committee  who 
acted  in  the  matter  are  liable  for  the  value  thereof  to  the  trustee  in 
bankruptcy.  As  a  chattel  mortgage  the  order  referred  to  and  recited 
was  void  as  to  the  trustee  because  not  filed.  Skilton  v.  Coddington, 
185  N.  Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep.  885.  But  was  it  void 
as  between  the  Ames-Dean  Company  and  Thomas,  so  that  such  com- 
pany had  no  right  to  take  possession? 

Assuming  that  Thomas  himself  is  in  error  in  testifying  that  he 
purchased  all  the  carriages  outright  and  paid  for  same  by  giving  his 
note  which  was  accepted,  and  assuming  that  this  order  covered  the 
transaction,  but  that  a  settlement  was  made  as  to  all  of  the  property 
described  therein,  a  large  number  of  articles  and  carriages  besides 
the  three  in  question,  there  was  only  a  balance  of  account,  and,  if 
that  account  was  settled  and  the  Carriage  Company  took  a  note  for 
such  balance  (and  all  this  is  not  disputed),  then  the  Ames-Dean  Car* 
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riage  Company  only  had  a  lien  good  as  against  Thomas'  at  best,  but 
not  as  against  his  creditors,  as  Sie  order  in  the  nature  of  a  chattel 
mortgage  had  not  been  filed  as  required  by  law.  Skilton  v.  Codding- 
ton,  185  N.  Y.  80,  77  N,  E.  790,  113  Am.  St.  Rep,  885.  There  is 
no  proof  that  the  note  or  debt  was  due.  If  the  situation  was  such 
that  the  Carriage  Company  had  the  right  to  demand  of  and  take  from 
Thomas  the  possession  of  these  carriages,  it  had  the  same  right  as 
against  the  committee,  otherwise  not.  It  is  contended  that  this  com- 
mittee did  not  take  possession  of  this  property,  but  I  think  the  evi- 
idence  of  Mr.  Taber,  who  was  very  fair  and  candid  in  his  testimony, 
together  with  the  authorization  signed  by  the  creditors,  or  about  9Q 
per  cent  of  them,  shows  that  they  did.  I  think  this  referee  was  right 
in  finding  that  this  committee  should  account  for  the  value  of  these 
carriages.  However,  this  does  not  mean  that  they  must  necessarily 
pay  over  the  whole  value  thereof  to  the  trustee,  unless  they  elect  so 
to  do,  and  then  receive  back  the  part  they  are  not  in  fact  and  equity 
liable  for.  This  committee  had  authority  from  (it  is  stated,  I  have 
not  sufficient  facts  in  this  record  to  base  the  statement  on)  about  90 
per  cent,  of  the  creditors  in  amount,  and  some  38  in  number,  to  do 
what  they  did,  and  all  of  such  creditors  are  bound  by  their  acts.  It 
would  be  most  unfair  and  unjust  to  have  the  value  of  these  carriages 
paid  to  the  trustee  and  distributed  to  all  the  creditors.  That  fund 
is,  of  course,  subject  to  its  share  of  flie  expenses  of  administration, 
including  commissions  and  to  be  counted  in  figuring  the  distributive 
shares  of  creditors  so  as  to  ascertain  the  just  shares  therein  of  non- 
assenting  creditors,  but  so  much  and  so  much  only  qan  be  retained 
by  the  trustee,  and  such  proportions  and  such  only  need  be  paid  over 
to  the  trustee  as  will  pay  its  part  of  the  expenses,  commissions,  and 
distributive  shares  of  nonassenting  creditors. 

Marshall  Mortgage  Claim. 

[5]  I  do  not  see  that  this  committee  had  any  justification  whatever 
for  paying  over  this  $927  to  Marshall.  As  to  creditors,  his  chattel 
mor^g[age  was  and  is  "invalid,"  for  the  reason  that  the  statute  of  the 
state  of  New  York  as  to  refiling  or  filing  a  statement  had  not  been 
complied  with.  True,  the  transaction  took  place  shortly  prior  to  the 
filing  of  the  petition  in  bankruptcy.  However,  the  owner  of  this 
property,  later  adjudicated  a  bankrupt,  and  actually  a  bankrupt  at 
the  time,  had  left,  whereabouts  unknown,  and  these  creditors,  not  all, 
assumed  to  sell,  through  this  committee,  all  his  property,  and  apply 
it  to  the  payment  of  his  debts.  True,  they  were  volunteers,  but  act- 
ing without  authority,  and  they  were  wrongdoers  as  to  nonassenting 
creditors  and  Thomas  himself.  It  is  immaterial  that  Mrs.  Thomas, 
the  wife,  joined  in  and  assented  and  aided.  And  it  is  immaterial 
that  Marshall  himself  took  part  in  and  assented  to  this  mode  of  dis- 
posing of  the  property.  If  his  chattel  mortgage  was  invalid  as  to 
creditors,  he  had  no  right  to  the  property,  and  as  mortgagee 
he  could  confer  none.  And  it  is  immaterial  that  this  transac- 
tion took  place  shortly  before  the  filing  of  the  petition  in  bank- 
ruptcy, and  that  the  creditors  had  no  judgments  or  executions  re- 
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turned  unsatisfied.  Their  rights  were  the  same  as  though  they  had 
obtained  judgments,  etc.,  but  their  remedy  was  to  obtain  judgment, 
execution,  etc.  The  bankruptcy  proceedings  interfered  with  this, 
interposed,  and  thereupon  the  trustee  had  the  right  in  the  interest  of 
all  these  nonassenting  creditors  to  recover  the  property  or  its  value. 
Skilton  V.  Coddington,  185  N.  Y.  80,  77  N.  E.  790,  113  Am.  St.  Rep. 
885.  This  case  followed  by  the  Supreme  Court  of  the  United  States 
and  now  by  the  Circuit  Court  of  Appeals  in  this  circuit,  and  which 
overrules  the  dicta  in  Re  N.  Y.  Economical  Printing  Co.,  49  C.  C.  A. 
133,  110  Fed.  514,  is  in  line  with  Stephens  v.  Perrinc,  143  N.  Y.  476, 
39  N.  E.  11,  and  Karst  v.  Gane,  136  N.  Y.  316,  323,  32  N.  E.  1073, 
and  holds  that  a  chattel  mortgage  not  filed  as  required  by  statute  is 
void  as  to  general  creditors  who  became  such  prior  to  actual  filing, 
and  that  the  trustee  in  bankruptcy  can,  in  behalf  of  all  creditors,  avail 
himself  of  such  nonfiling  notwithstanding  the  fact  that  such  creditors 
had  not  obtained  judgments  and  execution  returned  unsatisfied,  such 
preliminaries  being  a  matter  of  procedure  merely,  and  not  going  to 
the  right.  Prior  to  bankruptcy,  general  creditors  with  judgment  and 
execution  can  seize  the  mortgaged  property  from  the  mortgagee,  even 
if  the  mortgagee  has  taken  possession,  but  not  from  a  bona  fide  pur- 
chaser from  such  mortgagee,  but,  after  bankruptcy,  the  trustee  may 
seize  the  property  in  the  hands  of  the  mortgagor  or  mortgagee,  or 
recover  its  proceeds  from  such  'mortgagee  who  took  possession  before 
bankruptcy.  See  Stephens  v.  Perrinc,  supra;  Skilton  v.  Coddington, 
supra;  Russell  v.  St.  Mart,  180  N.  Y.  355,  73  N.  E.  31 ;  Karst  v.  Gane, 
136  N.  Y.  316, 323,  32  N.  E.  1073.  If,  therefore,  Marshall  was  not  en- 
titled to  the  property  mortgaged  for  the  reason  his  renewal  statement 
was  insufficient,  he  was  not  entitled  to  the  proceeds  of  such  property, 
and,  if  he  was  not  entitled  to  the  property  or  its  proceeds,  this  com- 
mittee which  made  the  sale  had  no  right  or  authority  to  pay  such 
proceeds,  or  the  proceeds  of  other  property  of  Thomas  to  Marshall 
in  satisfaction  of  his  alleged  lien.  As  against  general  creditors,  Mar- 
shall had  no  lien  on  the  property.  These  gentlemen  composing  this 
committee  had  no  legal  right  to  sell  any  of  the  property  of  Thomas 
and  apply  the  proceeds  to  the  payment  of  the  debt  due  and  owing 
to  Marshall  from  Thomas,  if  any.  Article  10  of  the  Lien  Law  of  the 
state  of  New  York,  relating  to  chattel  mortgages  (3  Consolidated 
Laws  of  the  State  of  New  York,  pp.  2170,  2173),  in  section  230,  pro- 
vides that  a  chattel  mortgage,  if  not  accompanied  by  an  immediate 
delivery  and  continued  change  of  possession  of  the  mortgaged  chattels, 
"is  absolutely  void  as  against  the  creditors  of  the  mortgagor,"  unless 
the  mortgage  or  a  true  copy  is  filed  as  prescribed  in  subsequent  sec- 
tions, and  by  section  235  it  is  provided : 

**Mortgage  Invalid  after  one  year,  unless  statement  filed.  A  chattel  mort- 
gage, except  as  otherwise  pro\idcd  in  this  article,  shaU  be  invalid  as  against 
creditors  of  the  mortgagor,  and  against  subsequent  purchasers  or  mortgagees 
in  good  faith,  after  the  expiration  of  the  first  or  any  succeeding  term  of  one 
year;  reckoning  from  the  time  of  the  first  filing,  unless,  (1)  within  thirty 
days  next  preceding  the  expiration  of  each  such  term,  a  statement  containing 
a  description  of  such  mortgage,  the  names  of  the  parties,  the  time  when  and 
place  where  filed,  the  interest  of  the  mortgagee  or  any  person  who  hus  sue- 
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coeded  to  Ms  interest  In  the  property  claimed  by  virtue  thereof,  or  (2)  a  copy 
of  such  mortgage  dnd  its  indorsements,  together  with  a  statement  attached 
thereto  or  indorsed  thereon,  showing  the  interest  of  the  mortgagee  or  of  any 
person  who  has  succeeded  to  his  interest  in  the  mortgage,  is  filed  in  the 
proper  office,"  etc. 

There  was  no  effort  to  comply  with  this  provision  of  the  statute 
so  far  as  stating  the  interest  of  the  mortgagee  in  the  property  was 
concerned,  although  there  were  blank  spaces  to  be  filled.  As  no 
sum  was  inserted  as  unpaid,  we  might  assume  nothing  was  unpaid 
but  for  the  mere  fact  that  the  paper  was  filed  as  a  "Statement  Re- 
newal Chattel  Mortgage"  (Exhibit  F),  from  which  we  would  infer 
a  purpose  to  renew,  and  we  would  also  infer  a  want  of  purpose 
to  renew  a  paid  chattel  mortgage.  In  any  event,  it  is  not  a  sub- 
stantial compliance  with  the  statute,  and  hence  the  mortgage  from 
April  3,  1909  (it  having  been  filed  April  3,  1908),  was  "invalid" 
as  against  all  creditors  of  John  B.  Thomas,  and  was  invalid  when 
the  committee  sold  the  property  and  turned  over  the  proceeds  to 
Marshall,  and  the  trustee  in  bankruptcy  can  follow  the  proceeds 
in  the  hands  of  Marshall,  or  hold  the  parties  who  took  the  pos- 
session of  the  property  itom  Thomas  and  converted  it  into  money, 
and  paid  the  proceeds  over  to  Marshall  even  with  his  assent  and 
concurrence.  As  against  creditors,  now  represented  by  this  trus- 
tee, the  mortgage  was  "invalid."  It  matters  not  that  this  commit- 
tee was  acting  in  good  faith.  They  acted  without  authority  from 
Thomas  and  certain  of  his  creditors,  and  as  to  them  their  acts  were 
wrongful.  It  is,  of  course,  true,  as  stated  with  reference  to  the 
proceeds  of  the  carriages,  that  the  assenting  creditors  cannot  share 
in  the  recovery.  If  their  committee,  their  agents,  paid  something 
they  should  not  have  paid  or  applied  money  derived  from  the  sale 
to  the  payment  of  illegal  claims,  that  is  a  matter  between  the  com- 
mittee and  such  assenting  creditors  for  whom  they  acted. 

It -is  contended  by  counsel  for  the  committee  that  the  word  "in- 
valid" in  the  statute  does  not  have  the  effect  to  make  the  mortgage 
absolutely  void  as  to  the  trustee  and -these  nonassenting  creditors. 
But  the  word  is  used  in  its  ordinary  sense  and  meaning,  which  is : 

**Not  vaUd ;  of  no  force,  weight  or  cogency,  weak.  ♦  ♦  ♦  In  law,  hav- 
ing no  validity  or  binding  force ;  wanting  efficacy ;  null ;  void,  as  an  in- 
valid contract  or  agreement"    Century  Dictionary. 

There  is  nothing  in  the  context  of  this  statute  to  limit  or  modify 
the  meaning  of  the  word.  The  statement  required  as  to  the  inter- 
est of  the  mortgagee  in  the  property  was  and  is  an  essential  state- 
ment, and  its  omission  made  the  statement  of  renewal  ineffective 
to  preserve  the  lien  of  the  mortgage.  Marsden  v.  Cornell,  62  N. 
Y.  215,  218,  219;  Fish  v.  Humphrey,  1  Denio  (N.  Y.)  163;  Ely  v. 
Camley,  19  N.  Y.  496.  This  court  is  without  power  to  repeal  a 
plain  statutory  provision  of  the  state  of  New  York.  Really  we 
come  to, the  proposition  whether  or  not  a  number,  but  not  all,  of 
the  creditors  of  an  absconding  insolvent  debtor  can  get  together 
and  appoint  an  agent  to  take  possession  of,  sell,  or  dispose  of  the 
property  of  such  debtor,  and  after  paying  liens  thereon,  if  any,  dis- 
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tribute  the  proceeds  amongst  the  general  creditors,  and  whether  or 
not  such  agent  can  escape  liability  and  accountability  to  the  trus- 
tee in  bankruptcy  when  appointed  in  proceedings  duly  instituted 
for  his  errors,  mistakes,  and  for  payments  from  the  insolvent's  es- 
tate on  alleged  but  in  fact  invalid  liens;  whether  or  not  in  such 
a  case  the  trustee  is  relegated  to  an  action  for  the  dissipation  and 
misapplication  of  the  absconding  debtor's  property,  made  in  his 
absence  and  without  his  authority,  against  the  party  or  parties  re- 
ceiving the  property  or  its  proceeds?  The  question  is  an  impor- 
tant one  in  the  administration  of  the  affairs  of  insolvent  debtors. 
If  this  can  be  done,  then  a  minority  of  the  creditors  of  an  insolvent 
absconding  debtor  can  appoint  a  committee  to  act  as  court,  mar- 
shal, referee,  and  trustee,  and  from  its  acts,  however  mistaken  and 
contrary  to  laiv,  there  will  be  no  appeal,  and  for  wrongs  done  not 
willful  there  will  be  no  remedy  except  for  the  trustee  when  duly 
appointed  and  authorized  by  a  duly  constituted  court  to  follow  the 
property  and  the  recipients  thereof  into  possibly  far  distant  states 
(here,  in  one  case,  Ohio),  and  there  contest  title  in  the  state  courts. 
The  time  may  come  when  such  tribunals  will  act  as  a  sort  of  ap- 
pellate court  to  right  the  alleged  wrongs  done  by  the  courts,  but 
they  should  not,  at  present,  be  recognized  as  courts  of  first  in- 
stance. I  have  no  doubt  that  these  creditors  and  this  committee 
appointed  by  them  acted  in  the  utmost  good  faith  and  purposed 
to  conserve  the  estate  and  save  expense.  However,  they  acted  at 
their  peril,  and  are  answerable  to  the  law.  There  is  a  duly  or- 
ganized constitutional  court  known  as  the  court  in  bankruptcy, 
authorized  by  an  act  of  the  Congress  of  the  United  States,  and 
which  has  full  and  plenary  power  in  such  cases  as  this  was,  and 
there  is  a  course  of  procedure,  the  best  Congress  was  able  to  agree 
upon,  which  ought  to  be  followed.  I  am  of  the  opinion  that  those 
who  do  not  follow  it  are  answerable  to  the  courts  and  its  duly  con- 
stituted and  chosen  officers  for  any  loss  the  estate  of  the  insolvent 
sustains  by  reason  of  their  unauthorized  acts.  It  can  be,  and  is, 
argued  that,  if  Thomas  had  returned,  he  could  not  have  recovered 
the  proceeds  of  the  property  mortgaged  to  Marshall  and  paid  over 
to  him  by  this  committee  (as  he  was  present  and  in  point  of  fact 
and  in  effect  took  possession)  from  Marshall  or  the  members  of 
this  committee,  inasmuch  as  the  mortgage  was  valid,  whether  prop- 
erly refiled  or  not,  as  between  Thomas  and  Marshall,  and  that  the 
rights  of  the  trustee  in  bankruptcy  are  no  greater  than  those  of 
Thomas  would  have  been  had  he  returned.  This  line  of  reasoning 
ignores  the  fact  that  the  trustee  represents  the  creditors  and  their 
rights  and  interests,  and  that  the  unauthorized  acts  of  this  com- 
mittee placed  this  property  and  its  proceeds  out  of  the  possession 
of  the  bankrupt,  and  where  it  was  impossible  for  the  trustee  to 
take  actual  possession  as  he  otherwise  could  have  done.  In  1  Love- 
land  on  Bankruptcy,  958,  §  474,  it  is  said. 

"It  may  be  observed  that  a  trustee  Is  expressly  authorized  to  avoid  a  mort- 
gage, as  a  preference,  which  is  valid  as  between  the  bankrupt  and  the  mort- 
gagee, or  one  given  within  the  four  months*  period  to  hinder,  delay,  or  de- 
fraud creditors,  which  could  not  be  set  aside  by  the  bankrupt,  or  one  which 
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t6T  want  of  record  or  otber  reason  is  not  valid  as  a  lien  as  against  the  claims 
of  creditors^  although  it  is  valid  as  between  the  mortgagor  and  mortgagee. 
In  these  cases  the  trustee  is  vested  with  the  rights  of  creditors  in  addition 
to  the  title  of  the  bankrupt" 

It  is,  of  course,  unnecessary  to  say,  but,  to  avoid  confusion,  may 
be  proper  to  state,  that  many  cases  may  be  found  both  in  the  de- 
cisions of  the  Circuit  Courts  of  Appeal  and  the  Supreme  Court  of 
the  United  States  where  unfiled  and  not  properly  refiled  chattel 
mortgages  have  been  held  valid  as  against  creditors  and  the  trus- 
tee in  bankruptcy.  Whether  valid  or  invalid  as  against  creditors 
and  the  trustee  depends  on  the  statute  of  the  particular  state  where 
the  transaction  arose.  In  New  York  (Skilton  v.  Coddington,  su- 
pra) they  are  invalid;  in  Kentucky  valid  as  to  creditors,  unless 
their  claims  are  reduced  to  judgments  prior  to  bankruptcy.  Holt, 
Trustee  in  Bankruptcy,  v.  Crucible  Steel  Co.  of  America,  decided 
by  the  Supreme  Court  of  the  United  States  April  1,  1912,  224  U. 
S.  262,  32  Sup.  Ct.  414,  56  L.  Ed.  756,  and  where  the  whole  subject 
is  considered  and  the  cases  are  reterred  to.  See,  also,  York  Mfg. 
Co.  V.  Cassell,  201  U.  S.  344,  352,  26  Sup.  Ct.  481,  50  L.  Ed.  782. 
It  follows  that  this  committee  must  account  for  and  pay  over  so 
much  of  the  value  of  this  property — ^that  is,  so  much  of  the  $927 — 
as  may  be  required  to  pay  to  the  nonassenting  creditors  their  pro- 
portional share  thereof,  and  also  so  much  as  may  be  required  to 
pay  its  proportional  part  of  the  expenses  of  administration  and 
commissions.  The  trustee  cannot  take  advantage  of  the  situation 
for  the  benefit  of  the  assenting  creditors. 

Addy  Chattel  Mortgage  Claim. . 

[I]  The  parties  handled  this  matter  gingerly  in  giving  the  cvi-» 
dence  regarding  it.  Who  Addy  was  does  not  appear.  There  is  no 
proof  that  he  personally  advanced  any  money  or  took  or  held  any 
note,  except  as  we  refer  to  the  recitation  in  the  mortgage.  On  the 
other  hand,  Taber  says  this  chattel  mortgage  was  given  to  se- 
cure the  advances  made  and  to  be  made  by  the  Trust  Com^ny 
and  some  of  which  were  made  on  the  14fh  day  of  February.  This 
mortgage  was  at  once  assigned  to  the  Citizens'  Trust  Company, 
but  tfie  assignment  was  not  recorded  until  March  24,  1910,  some 
40  days  subsequent  to  the  giving  and  filing  of  the  mortgage.  If 
the-  testimony  of  Mr.  Taber,  the  president  of  the  Citizens'  Trust 
Company,  is  true  that  Thomas  agreed  to  give  this  mortgage  to  se- 
cure money  to  be  furnished  by  the  said  Trust  Company,  and  that 
the  Trust  Company  did  furnish  it,  and  that  this  mortgage  was  giv- 
en to  secure  that  money  so  furnished,  then  it  was  not  given  to 
secure  any  note  given  to  Addy  for  money  advanced  by  Addy  to 
pay  for  a  car  load  of  horses,  and  the  mortgage  itself  was  mislead- 
ing and  would  operate  to  deceive  and  mislead  creditors  of  Thomas 
who,  by  this  circumlocution,  would  be  kept  in  ignorance  of  the 
fact  that  Thomas  had  no  credit  with  the  Trust  Company  and  no 
account  there  of  any  amount  except  as  created  by  a  loan  secured 
by  this  chattel  mortgage  on  his  livery  stock  of  horses,  and  of  which 
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fact  the  creditors  were  kept  in  ignorance.  As  to  creditors,  it 
would  leave  them  to  suppose  that,  while  Thomas  owed  Addy  for 
money  advanced  to  pay  for  a  car  load  of  horses,  he  had  a  large 
account  with  the  Trust  Company,  and  was  doing  a  fair  business 
to  say  the  least.  If  the  real  transaction  was  that  the  Trust  Com- 
pany furnished  the  money  on  an  oral  agreement  that  payment 
should  be  secured  by  a  chattel  mortgage,  and  this  mortgage  was 
given  in  fulfillment  of  that  agreement,  and  Addy  was  to  take  it 
for  the  benefit  of  the  Trust  Company  and  assign  it  to  such  com- 
pany and  did,  and  this  was  a  legal  and  proper  way  to  give  a  chat- 
tel mortgage  to  the  Citizens*  Trust  Company  to  secure  the  pay- 
ment of  such  debt,  then  the  Citizens'  Trust  Company  was  the  real 
mortgagee,  and  the  mortgage  and  the  assignment  of  same,  both 
together,  constituted  the  mortgage  to  the  Citizens'  Trust  Company. 
If  the  object  or  purpose  of  filing  a  chattel  mortgage  is  to  give 
notice  and  information  to  creditors  and  subsequent  lienors  that  the 
mortgagor  owes  the  real  mortgagee  a  certain  sum  of  money  the 
payment  of  which  is  secured  by  a  lien  on  the  mortgagor's  goods 
and  chattels  so  that  inquiry  can  be  made  of  the  mortgagee  from 
time  to  time  as  to  the  actual  amount  of  the  indebtedness,  then  this 
transaction  failed  to  comply  with  the  spirit  and  true  intent  of  the 
statute  relating  to  the  filing  of  chattel  mortgages  as  a  material  part 
of  the  chattel  mortgage  contract  was  not  filed  until  March  24,  1910, 
three  days  after  the  committee  was  appointed  and  had  taken  pos- 
session of  the  property.  The  statute  requires  a  chattel  mortgage 
and  the  whole  of  it  to  be  filed,  but  there  is  no  statute  in  New  York 
requiring  the  filing  of  the  assignment  of  a  chattel  mortgage.  In- 
quiry could  have  been  made  of  Addy  and  then  of  his  assignee  as 
to  the  amount  due  on  the  mortgage.  On  the  trial  no  inquiry  was 
made  of  Mr.  Taber  as  to  the  connection  of  Addy  with  the  trans- 
action, or  the  reason  why  the  mortgage  was  given  to  him.  He 
may  have  been  an  officer  of  the  Trust  Company.  The  true  consid- 
eration was  open  to  full  inquiry,  and  it  seems  to  me  that  this  court 
should  not  assume  or  infer  from  this  evidence  that  the  connection 
of  Addy  with  the  transaction  was  anything  but  legal  and  proper. 
It  may  be  that  in  some  way  the  Trust  Company  loaned  the  money 
through  him,  and  that  he  became  responsible  therefor  as  surety  or 
indorser.  The  transaction,  as  shown  by  the  proof,  creates  some 
suspicion,  but  does  not  establish  fraud  as  matter  of  fact,  and  I 
know  of  no  rule  that  makes  such  a  transaction  fraudulent  or  in- 
valid as  a  matter  of  law.  I  do  not  approve  of  such  a  mode  of  doing 
business,  and  possibly  it  ought  to  be  discountenanced  and  made 
invalid  by  legislative  enactment,  but  that  is  not  a  matter  for  this 
court  to  decide.  In  Hincks  v.  Field,  60  Hun,  576,  14  N.  Y.  Supp. 
247,  affirmed  129  N.  Y.  633,  29  N.  E.  1030,  it  was  held  that  a  debt 
owing  by  one  person  may  be  secured  by  a  mortgage  given  by  an- 
other on  his  individual  property,  and  that  the  creditors  of  such 
person  giving  the  mortgage  cannot  complain ;  that  is,  it  is  not  nec- 
essary that  the  consideration  for  a  mortgage  move  from  the  mort- 
gagee to  the  mortgagor.    In  Chafey  v.  Mathews,  104  Mich.  103, 
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62  N.  W.  141,  27  L.  R.  A.  558,  a  mortgage  securing  an  indebted- 
ness due  to  the  bank  ran  to  the  cashier  of  the  bank  in  his  individ- 
ual name  only,  but  other  creditors  of  the  mortgagor  knew  the  pur- 
pose of  the  mortgage,  and  were  not  prejudiced  by  the  form  of  the 
transaction.  In  Russell  v.  Longmoor,  29  Neb.  209,  45  N.  W.  624> 
the  actual  ownership  of  the  money  advanced  as  the  consideration 
for  the  giving  of  the  mortgage  was  held  to  be  immaterial.  In  Craft 
V.  Bamdow,  61  App.  Div.  247,  70  N.  Y.  Supp.  364,  the  name  "James 
B.  Stead"  was  inserted  as  mortgagee  in  place  of  "Sylvester  B. 
Sage."  Stead  made  no  claim.  The  court  held  that  no  reforma- 
tion of  the  instrument  was  necessary,  and  that  the  mortgage  was 
good  and  valid  as  between  the  mortgagor  and  the  person  whose 
name  should  have  been  inserted  as  mortgagee ;  he  having  received 
and  filed  it. 

These  cases  do  not  really  cover  the  proposition  here.  However, 
there  is  no  evidence  that  other  creditors  of  Thomas  were  misled  or 
prejudiced.  In  the  absence  of  some  decision  to  the  contrary,  and 
I  am  not  pointed  to  any,  I  will  hold  that  as  the  Trust  Company 
concededly  advanced  or  paid  the  consideration  for  this  mortgage, 
some  $2,947.45  of  it,  on  the  day  the  mortgage  was  actually  exe- 
cuted and  delivered  to  Addy  and  filed  and  assigned  by  Addy  to 
the  Citizens'  Trust  Company,  that  it  was  a  valid  instrument  as  be- 
tween Thon^as  and  said  Trust  Company,  and  created  a  valid  lien 
on  the  property  described  therein  to  that  extent,  viz.,  $2,947.45,  as 
against  Thomas  and  his  creditors  and  the  trustee  in  bankruptcy. 
There  is  no  evidence  that  the  property  mortgaged  was  worth  more 
than  that  sum,  and  hence  the  decision  of  the  referee  that  the  Citi- 
zens* Trust  Company  is  entitled  to  such  sum  of  $2,025  from  the 
trustee  when  received  by  him  was  correct,  and  is  affirmed.  Of 
course,  the  committee  having  it  in  possession  or  custody  must  pay 
same  to  trustee  in  bankruptcy  aS  he  is  entitled  thereto  as  against 
such  committee. 

Citizens'  Trust  Company  Mortgage. 

As  we  have  seen,  there  was  an  agreement  to  give  a  real  estate 
mortgage  made  on  the  10th  day  of  February,  1910,  to  secure  the 
payment  of  money  to  be  advanced  by  the  Trust  Company  to  Thom- 
as. Thomas  was  thereupon  allowed  to  overdraw  his  account,  and 
on  the  16th  his  note  for  $5,000  was  given  and  accepted,  and  the 
amount  thereof  credited  to  his  account,  and  he  proceeded  to  draw 
the  balance  of  the  money  and  all  of  it  prior  to  March  1,  1910.  On 
the  1st  day  of  March,  1910,  Thomas  and  his  wife  executed  and  de- 
livered the  mortgage.  There  was  no  new  indebtedness  or  indebt- 
edness arising  on  that  day,  and  no  present  consideration  for  the 
mortgage.  This  was  within  four  months  of  the  filing  of  the  petition 
in  bankruptcy  against  Thomas  and  the  adjudication  which  fol- 
lows. It  was  the  giving  of  a  security  for  the  payment  of  a  pre-ex- 
isting debt  pursuant  to  an  oral  agreement  to  give  it  and  on  the 
faith  of  which  agreement  this  money  was  advanced  or  loaned  sev- 
eral days  before  the  security  was  exacted  or  actually  given.    No 
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indebtedness  arose  at  the  time  of  or  subsequent  to  the  giving  of 
such  mortgage,  and  nothing  was  parted  with  at  that  time.  An 
agreement  to  give  security  followed  at  a  subsequent  time,  date,  by- 
giving  it  pursuant  to  such  agreement,  is  not  the  giving  or  execu- 
tion of  such  security  on  the  day  or  at  the  time  the  agreement  is 
made.  The  actual  giving  of  such  security  at  such  subsequent  date 
does  not  relate  back  to  the  date  or  day  of  the  agreement,  even  if 
the  consideration  is  paid  at  the  date  of  such  agreement  or  inter- 
mediate the  agreement  and  the  execution  and  delivery  of  the  mort- 
gage. 

[7,  B]  "The  rule  that  the  trustee  takes  the  estate  of  the  bankrupt 
in  the  same  plight  as  the  bankrupt  held  it  is  not  applicable  to  liens 
which,  although  valid  as  to  the  bankrupt,  are  invalid  as  to  cred- 
itors." First  National  Bank  of  Baltimore  v.  Staake,  202  U.  S.  141, 
149,  26  Sup.  Ct.  580,  SO  L.  Ed.  967.  In  short,  the  trustee  does  not 
take  the  estate  subject  to  liens  which  are  invalid  as  to  creditors. 
This  court  has  already  asserted  this  in  Re  Cramond  (D.  'C.)  145 
Fed.  966,  971.  Section  67d  of  the  Bankruptcy  Act  provides  as  fol- 
lows: 

*'Liens  given  or  accepted  In  good  faith  and  not  in  contemplation  of  or  in 
fraud  upon  this  act  and  for  a  present  consideration,  which  have  been  record- 
ed according  to  law,  if  record  thereof  was  necessary  in  order  to  impart  no- 
tice, shall,  to  the  extent  of  such  present  consideration  only,  not  be  affected 
by  this  act" 

Section  67e  provides  as  follows: 

"That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt 
under  the  provisions  of  this  act  subsequent  to  the  passage  of  this  act  and 
within  four  months  prior  to  the  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them, 
shall  be  null  and  void  as  against  the  oreditors  of  such  debtor,  except  as  to 
purchasers  In  good  faith  and  for  a  present  fair  consideration ;  and  all  prop- 
erty of  the  debtor  conveyed,  transferred,  assigned,  or  encumbered  as  afore- 
said shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from 
execution  and  liability  for  debts  by  the  law  of  his  domicUe,  be  and  remain 
a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass  to  his  said 
trustee,  whose  duty  it  shaU  be  to  recover  and  reclaim  the  same  by  legal 
proceedings  or  otherwise  for  the  benefit  of  the  creditors." 

Section  1  of  said  act,  "Definitions,"  provides  (25) : 

"Transfer  shall  include  the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property,  or  the  possession  of  property,  abso- 
lutely or  conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security." 

This  mortgage  to  the  Citizens'  Trust  Company  was  a  "transfer" 
made  by  the  (now)  bankrupt  "within  four  months  prior  to  filing 
the  petition"  and  if  made  by  Thomas  with  intent  and  purpose  on 
the  part  of  Thomas,  "his  part,"  to  hinder,  delay,  or  defraud  his 
creditors,  or  any  of  them,  was  and  is  null  and  void.  If  given  with 
such  intent  and  purpose  on  the  part  of  Thomas,  it  is  immaterial 
what  the  intent  and  purpose  of  the  Citizens'  Trust  Company  was ; 
for,  unless  it  paid  or  gave  a  "present  fair  consideration,"  the  mort- 
gage is  void.    Good  faith  alone  on  the  part  of  the  Trust  Company 
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does  not  protect  the  Trust  Company.  The  consideration  must  have 
been  a  "present"  one.  The  words  "to  the  extent  of  such  present 
consideration  only"  have  been  inserted  in  section  67d  since  this 
proceeding  was  instituted,  and  those  words  do  not  affect  the  rights 
of  these  parties.  The  subsequent  part  of  section  67e  makes  trans- 
fers of  property  void  if  invalid  by  the  laws  of  the  state  where  the 
transaction  took  place,  but  this  has  nothing  to  do  with  the  real 
question  presented  here.  If  Thomas  made  this  real  estate  mort- 
gage with  intent  and  purpose  to  hinder,  delay,  or  defraud  his  cred- 
itors, or  any  of  them,  it  is  null  and  void,  unless  the  Trust  Com- 
pany took  it  in  good  faith  and  for  a  "present"  fair  consideration. 

It  cannot  be  doubted  from  the  evidence  that  Thomas  intended 
and  purposed  to -hinder,  delay,  and  defraud  his  other  unsecured 
creditors.  (1)  He  was  hopelessly  in  debt  and  insolvent  and  knew 
it.  (2)  He  had  even  then  run  in  debt  for  a  car  load  of  horses 
which  he  took  to  New  York  and  disposed  of,  and  used  the  proceeds 
in  ways  which  he  refused  to  disclose  on  the  ground  it  would  in- 
criminate him  to  answer.  He  drew  and  delivered  a  check  in  pay- 
ment which  was  never  paid  as  he  had  no  funds.  He  had  exhausted 
in  other  ways  all  the  money  advanced  and  credited  by  the  Citizens' 
Trust  Company.  On  the  14th  of  F*ebruary,  he  gave  the  chattel 
mortgage  on  his  livery  stock  which  with  other  valid  mortgages 
was  for  a  sum  greater  than  its  value,  and  he  almost  immediately 
used  all  the  proceeds  not  used  up  before.  He  had  no  credit  with 
the  Trust  Company  where  he  did  his  business.  His  real  estate 
was  then  incumbered  to  an  amount  within  $250  of  its  full  value. 
Taking  all  the  evidence  and  his  own  admissions,  it  is  plain  that 
he  had  determined  to  abscond  and  leave  his  creditors  unpaid  ex- 
cept as  secured  days  before  he  gave  this  mortgage.  The  only  ef- 
fect and  the  natural  and  known  effect  of  giving  these  mortgages, 
and  this  real  estate  mortgage  on  the  1st  day  of  March,  1910,  was 
to  hinder,  delay,  and  defraud  his  other  creditors.  It  could  have 
no  other  effect.  Thomas,  under  the  circumstances  disclosed,  is 
presumed  to  have  intended  the  natural,  inevitable,  and  known  con- 
sequences of  his  own  acts,  which  were  to  hinder,  delay,  and  de- 
fraud his  other,  or  unsecured  creditors.  He  was  insolvent,  ancl 
very  soon  adjudicated  a  bankrupt.  If  this  section  of  the  Bank- 
ruptcy Act  has  any  validity  and  is  to  be  given  effect  in  any  case, 
it  should  be  given  effect  in  this,  where  all  the  facts  are  undisputed 
and  show  conclusively  that  there  was  no  "present"  consideration 
for  the  mortgage,  and  that  it  was  given  by  the  mortgagor,  within 
a  short  time  adjudicated  a  bankrupt,  when  insolvent  and  with  the 
intent  and  purpose  on  his  part  to  hinder,  delay,  and  defraud  his 
other  creditors,  or  some  of  them. 

To  bring  this  case  within  section  67e  above  quoted,  it  is,  of 
course,  necessary  that  the  evidence  establish  a  fraudulent  intent 
and  purpose  on  the  part  of  Thomas,  something  more  than  the  mere 
giving  of  a  preference  which  will  avoid  the  transfer  if  at  the  time 
of  the  transfer  the  person  making  it  was  insolvent,  and  the  trans- 
fer would  then  operate  as  a  preference  and  the  person  receiving  it 
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then  had  reasonable  cause  to  believe  that  the  enforcement  of  such 
transfer,  mortgage,  would  effect  a  preference;  that  is,  enable  the 
Citizens'  Trust  Company  to  obtain  a  greater  percentage  of  its  debt 
than  any  other  of  the  creditors  of  Thomas  of  the  same  class.  Sec- 
tions 6(k  and  60b  as  amended.  Coder  v.  Arts,  213  U.  S.  223,  242, 
243,  29  Sup.  Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008.  Here  the 
fraudulent  intent  on  the  part  of  Thomas  is  a  question  of  fact,  to  be 
determined  on  the  whole  evidence.  The  mere  fact  that  one  cred- 
itor is  preferred  over  another  or  others,  or  that  the  transfer  might 
have  the  effect  to  secure  one  creditor  and  deprive  others  of  the 
means  of  obtaining  payment  is  not  sufficient.  Coder  v.  Arts,  su- 
pra; Stewart  v.  Dunham,  115  U.  S.  61,  5  Sup.  Ct.  1163,  29  L.  Ed. 
329;  Huntley  v.  Kingman,  152  U.  S.  527,  14  Sup.  Ct.  688,  38  L. 
Ed.  540.  There  is  no  actual  fraud  in  merely  securing  one  creditor 
and  not  others  if  there  be  an  honest  purpose  to  pay  all,  but  here 
we  have  decisive  proof  that  Thomas  was  getting  all  the  money 
and  property  he  could  into  his  hands  with  the  intent  and  purpose 
to  abscond,  use  same  for  his  own  purposes,  not  pay  his  other  cred- 
itors at  any  time.  His  acts  involved  actual  wrong,  a  bad  intent, 
and  moral  turpitude.  It  must  be  remembered,  also,  that  since  Cod- 
er V.  Arts,  supra,  was  decided,  section  67d  has  been  amended  so 
that  liens  "given  and  accepted  in  good  faith,  and  not  in  contem- 
plation of  or  in  fraud  upon  this  act,  and  for  a  present  considera- 
tion, which  have  been  recorded  according  to  law  if  record  thereof 
was  necessary  in  order  to  impart  notice,"  are  not  affected  by  the 
Bankruptcy  Act  "to  the  extent  of  such  present  consideration  only." 
The  last  quoted  words  were  inserted  by  the  amendments  of  June 
25,  1910,  after  the  institution  of  this  bankruptcy  proceeding  so  the 
insertion  of  the  words  of  the  amendment  does  not  affect  this  case. 
[9]  Is  this  real  estate  mortgage  voidable  by  the  trustee  as  a  pref- 
erence? Clearly  so,  I  think.  So  far  as  Thomas  is  concerned,  he 
knew  that  he  was  hopelessly  insolvent.  The  facts  proved  and  with- 
in his  knowledge  show  this.  He  had  lost  credit  and  obtained  it 
with  the  Trust  Company  only  by  mortgaging  all  he  had.  The 
Trust  Company  is  charged  with  notice  that  all  his  real  estate  was 
covered  by  mortgages  to  nearly  its  full  value,  and  it  insisted  on  a 
mortgage  on  substantially  all  his  personal  property  not  already 
covered  by  mortgage.  He  had  offered  his  property  and  business 
for  sale,  and  the  president  of  the  Trust  Company  knew  this.  Oth- 
er chattel  mortgages  were  on  file,  and  Thomas  drew  the  main  part 
of  the  $5,000  loaned  after  February  10,  1910,  by  overdrafts  and 
before  the  chattel  mortgage  and  note  were  actually  given,  and  all 
of  it  prior  to  March  1st.  It  is  inconceivable  that  Mr.  Taber  did 
not  have  reasonable  cause  to  believe  March  1,  1910,  and  before, 
not  only  that  Thomas  was  actually  insolvent,  but  that  he  intended 
to  give  a  preference,  and  it  is  perfectly  plain  that  the  Trust  Com- 
pany intended  to  get  a  lien  in  preference  to  all  other  creditors  of 
Thomas.  It  was  put  on  inquiry,  and  under  the  circumstances  of 
this  case  is  charged  with  knowledge  of  all  it  might  have  learned 
by  inquiry.     The  statement  of  Mr.  Taber  shows  he  was  put  on 
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inquiry  and  declined  to  extend  credit  without  the  security  prom- 
ised. The  transactions  between  February  10th,  and  March  1st,  in- 
clusive, cannot  be  regarded  as  one  continuing  transaction,  so  as  to 
make,  in  the  eye  of  the  law,  the  money  put  to  the  credit  of  Thomas 
February  16th,  the  little  that  was  put  to  his  credit,  a  present  con- 
sideration of  March  1,  1910.  If  transactions  are  to  be  upheld 
on  mere  oral  agreements  to  give  mortgages,  which  are  not  given 
until  a  subsequent  date,  on  the  ground  that  they  are  for  a  present 
consideration,  the  door  is  wide  open  for  the  grossest  frauds,  and 
the  words  of  the  statute,  "for  a  present  fair  consideration,"  are  ju- 
dicially legislated  out  of  same.  In  re  Great  Western  Mfg.  Co., 
152  Fed.  123,  127,  81  C.  C.  A.  341 ;  In  re  Dismal  Swamp  Contract- 
ing Co.  (D.  C.)  135  Fed.  415,  417;  In  re  Ronk  (D.  C.)  HI  Fed. 
154;  Pollock  v.  Jones,  124  Fed.  163,  61  C.  C.  A.  555;  In  re  Sheri- 
dan (D.  C.)  98  Fed.  406;  Wilson  v.  Nelson,  183  U.  S.  191,  22  Sup. 
Ct.  74,  46  L.  Ed.  147. 
In  Re  Ronk,  supra,  Judge  Baker  said : 

*1t  cannot  be  successfully  maintained  that  the  verbal  agreement  created  a 
Talid  lien  as  against  the  claims  of  the  creditors ;  and  if  it  did  not  create  a 
vfUid  lien,  then,  by  the  terms  of  the  Bankruptcy  Act,  it  cannot  be  enforced 
as  a  lien  entitled  to  priority  over  other  claims.  It  created  no  Hen — ^nothing 
but  a  secret  equity,  possibly  good  as  between  mother  and  son,  but  certainly 
not  Talid  and  enforceable  to  the  prejudice  of  the  claims  of  creditors.  The 
Bankruptcy  Act  embraces  payments  for  the  purpose  of  giving  preferences, 
as  well  as  the  giving  of  securities  for  such  purposes:  and  it  would  hardly 
be  contended  that  a  preference  by  way  of  payment,  otherwise  invalid,  would 
be  valid  because  the  debtor  had  agreed  at  the  time  it  was  contracted  to  pay 
the  debt  without  defalcation  on  a  specified  day.  The  doctrine  contended  for 
by  the  mortgagee  would  necessarily  invite  and  inevitably  lead  to  the  defeat 
of  the  Bankruptcy  Act  It  would  be  easy,  in  every  case  where  it  was  desired 
to  thwart  the  operation  of  the  law  and  to  give  a  preference  to  a  relative  or  a 
friend,  to  make  an  agreement  at  the  time  the  money  was  loaned  or  the  credit 
given  for  a  mortgage  to  be  executed  in  the  future.  If  the  law  can  be  thus 
evaded,  it  would  be  an  open  invitation  to  every  person  loaning  money  or  giv- 
ing credit  to  the  bankrupt  to  enter  into  such  a  verbal  agreement  with  him. 
Such  agreements,  if  held  valid,  would  create  secret  liens  upon  the  bankrupt's 
property,  and  would  enable  him  in  every  case  to  effect  the  very  objects  which 
it  was  the  purpose  of  the  bankruptcy  act  to  prevent.  Such  agreements  would 
undoubtedly  be  made,  in  every  case  whefe  the  debtor  wished  to  secure  rela- 
tives and  friends,  to  the  detriment  of  his  other  creditors.  It  would  be  a 
standing  Invitation  to  perjury,  and  would  defeat  the  declared  policy  and  pur- 
pose of  the  bankruptcy  act" 

This  is  quoted  with  approval  in  Re  Dismal  Swamp  Contracting 
Co.  (D.  C.)  135  Fed.  417.  The  same  proposition  is  held  in  Tilt  v. 
Citizens'  Trust  Co.  (D.  C.)  191  Fed.  441,  449,  and  Judge  Cross 
quotes  with  approval  from  In  re  Great  Western  Mfg.  Co.,  152  Fed. 
123,  127,  81  C.  C.  A.  341,  345.  In  this  case  of  Tilt  v.  Citizens'  Trust 
Co.  the  familiar  rule  to  which  I  have  referred  is  also  declared: 

''A  creditor  of  a  bankrupt  who  took  security  within  four  months  prior  to 
the  bankruptcy  with  notice  of  facts  which  would  Incite  a  man  of  ordinary 
prudence  to  Inqnlry  as  to  the  solvency  of  the  debtor  Is  chargeable  with  notice 
of  aU  facts  which  a  reasonably  diligent  inquiry  would  have  disclosed." 

General. 

That  the  acts  of  the  committee  in  intermeddling  with  the  prop- 
erty of  Thomas  after  he  had  absconded,  and  when  they  knew  he 
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was  insolvent,  constituted  a  wrong  and  injury  to  his  property,  and 
that  the  right  to  recover  therefor  passed  to  the  trustee  on  his  qual- 
ification does  not  seem  to  demand  the  citation  of  authorities,  but 
it  may  be  well  to  do  so. 

When  a  person  who  has  no  right  to  meddle  with  the  goods  of 
another  takes  them  and  removes  them  from  one  place  to  another, 
he  is  guilty  of  a  trespass ;  but,  if  he  exercises  dominion  or  control 
over  them  for  the  benefit  of  himself  or  of  some  other  person  or 
persons,  he  is  guilty  of  a  conversion.  Addison  on  Torts  (4th  Eng. 
Ed.)  American  notes,  393,  394.  And  all  such  rights  of  action  for 
injury  to  property  or  property  rights  pass  to  the  trustee  in  bank- 
ruptcy. 1  Loveland  on  Bankruptcy  (4th  Ed.)  §  403;  In  re  Gay, 
182  Fed.  260,  25  Am.  Bankr.  Rep.  Ill;  Hansen  Co.  v.  Wyman, 
etc.,  105  Minn.  491,  117  N.  W.  926,  21  L.  R.  A.  727;  Williams  v. 
Heard,  140,  U.  S.  529,  11  Sup.  Ct.  885,  35  L.  Ed.  550.  But  a  right 
of  action  for  personal  injuries  does  not.  Sibley  v.  Nason,  196 
Mass.  125,  81  N.  E.  887,  12  L.  R.  A.  (N.  S.)  1173,  124  Am.  St.  Rep. 
520,  12  Ann.  Cas.  938.    Says  Loveland  (volume  1,  section  403) : 

"A  right  of  action  ex  delicto  for  tlie  recovery  of  damages  arising  from  the 
unlawful  taking  or  detention  of,  or  Injury  to,  the  bankrupt's  property,  is  ex- 
pressly vested  in  the  trustee.  Whether  the  right  of  action  to  recover  dam- 
ages for  a  tort  passes  to  the  trustee  in  bankruptcy  of  the  injured  party  de- 
pends upon  whether  the  tort  is  a  property  tort  or  a  personal  tort.  If  injury 
resulted  to  the  property  of  the  bankrupt  before  bankruptcy,  the  right  of  ac- 
tion to  recover  damages  passes  to  the  trustee.  Thus,  claims  for  on  unlawful 
seizure  of  property  by  a  foreign  government,  claims  against  the  United  States 
by  a  citizen,  or  a  resident  alien,  pass  to  the  trustee.  The  trustee,  and  not 
the  bankrupt,  is  the  proper  party  to  institute  a  suit  to  recover  for  improve- 
ment made  on  government  lauds,  or  for  money  obtained  by  deceit  and  fraud, 
or  against  a  sheriff  for  not  collecting  the  contents  of  an  execution,  or  a  suit 
for  the  infringement  of  a  patent,  or  copyright,  or  trade-niark,  or  for  mali- 
cious attachment  of  property." 

And  in  section  402  the  author  says : 

"The  Bankrupt  Act  transfers  and  vests  In  the  trustee  all  rights  of  action 
arising  upon  contracts,  or  for  the  unlawful  taking  or  detention  of,  or  injury 
to,  the  bankrupt's  property." 

The  result  is  that  so  much  of  the  order  of  the  referee  as  is  under 
review  and  which  directs  the  payment  of  the  $2,025  to  the  trustee 
and  by  him  to  the  Citizens'  Trust  Company  is  affirmed;  so  much 
of  said  order  as  directs  the  payment  by  the  trustee  to  the  Citizens* 
Trust  Company  of  the  sum  of  $250  proceeds  of  the  real  estate  is 
reversed;  and  so  much  of  said  order  as  directs  said  William  I. 
Taber,  P.  T.  Fitzgerald,  J.  T.  White,  and  Charles  D.  Thomas  to 
pay  to  said  trustee  the  said  sum  of  $925,  the  value  or  proceeds  of 
certain  property,  paid  over  to  said  Marshall  and  the  sum  of  $255, 
the  value  of  the  four  carriages  delivered  to  the  Ames-Dean  Car- 
riage Company,  is  so  far  modified  as  to  require  them  to  pay  over 
to  such  trustee  so  much  of  such  sums  as  will  be  necessary  to  pay 
the  proportional  parts  thereof  applicable  to  the  payment  of  costs 
and  expenses  of  administration,  including  commissions  of  referee 
and  trustee,  and  the  distributive  shares  therein  of  the  nonassenting 
creditors  on  the  basis  that  such  sums  of  $925  and  $255  belong  to 
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the  estate  for  all  purposes,  but  not  such  parts  of  said  sums  as 
would  go  to  the  assenting  creditors  as  dividends  in  distribution. 
Such  order  will  also  provide  that  all  creditors  who  signed  the  said 
appointment  of  such  committee  are  not  to  share  in  such  sum  of 
$925  and  $255. 
There  will  be  an  order  accordingly.    ' 


CENTBAIi  R.  CO.  OF  NEW  JERSEY  v.  MAYOR  AND  ALDERMEN  OP 

JERSEY  CITY  et  al. 

(District  Court,  D.  New  Jersey.    August  16,  1912.) 

1  Constitutional  Law  (§  229*)— Coubts  (|  282*) — Jubisdiction  of  Fedebal 
CouBTs — Fedkbal  Question. 

A  systematic  plan,  persistently  carried  out  by  the  assessing  officers 
of  a  city,  whereby  tbey  intwitionally  grossly  undervalued  the  real  estate 
of  other  owners,  in  violation  of  the  Constitution  and  laws  of  the  stAte, 
for  the  purpose  of  casting  upon  a  railroad  company  which  was  a  large 
owner  of  real  property  a  greater  burden  of  taxation  than  its  lawful  and 
just  share,  amounts  to  a  denial  of  the  equal  protection  of  the  laws,  and 
gives  a  federal  court  jurisdiction  of  a  suit  by  the  railroad  company  for 
relief,  regardless  of  the  citizenship  of  the  parties  or  the  fact  that  a 
state  court  has  concurrent  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  685 ; 
Dec.  Dig.  f  229;»   Courts,  Cent  Dig.  §9  820-824;   Dec.  Dig.  S  282.» 

Jurisdiction  in  cases  involving  federal  questions,  see  notes  to  Bailey  v. 
Mosher,  11  C.  C.  A.  308;  Montana  Ore-Purch.  Co.  v.  Boston  &  M.  C.  C. 
&  S.  Min.  Co.,  36  C.  C.  A.  7;  Eamhart  v.  Swltzler,  105  C.  C.  A.  262.) 

2.  MUNIOIPAI*     COBFOBATIOKB     (i     979^) — TAXATION — INJUNCTION — ^AUEQUATB 

Remedy  at  Law. 

•Where  the  statutory  tribunal  created  for  the  equalization  of  taxes  can 
exercise  its  power  to  correct  discriminations  in  values  only  after  notice 
to  the  owners  of  the  alleged  undervalued  properties  to  be  affected,  the 
remedy  of  the  owner  of  the  property  alleged  to  be  discriminated  against, 
by  an  appeal  to  such  tribunal  to  increase  the  assessments  of  such  other 
properties,  running  into  the  100,000's,  is  inadequate,  and  does  not  exclude 
the  jurisdiction  of  equity. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
H  2120-2123;   Dec.  Dig.  i  979.*1 

8.  Municipal   Cobpobationb   (§  974<) — Judgment  as   Babt— Maptebs   Con- 
cluded. 

Where,  on  appeal  by  a  railroad  company  to  the  State  Board  of  Equali- 
zation from  an  assessment  of  its  property  by  the  taxing  officers  of  a  city 
on  the  ground  that  it  was  excessive  and  discriminatory,  the  only  ques- 
tion determined  was  whether  the  company's  assessment  was  excessive, 
•  the  board  being  without  Jurisdiction  to  determine  whether  other  property 
was  undervalued  because  the  owners  were  not  parties  to  the  proceeding, 
its  judgment  did  not  render  the  question  of  discrimination  res  Judicata. 
[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |i 
2083-2086;  Dec.  Dig.  9  974.*] 

1  Equity  (f  71*)— Laches— Gbounds  and  Essentials  op  Bab. 

Mere  lapse  of  time  before  bringing  suit  will  not  constitute  laches  which 
will  bar  relief  in  equity,  but  there  must  be  some  change  of  circumstances 

*For  other  caiet  •••  same  topic  ft  |  mumbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  date^  ft  Rep'r  Indexes 
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prejudicial  to  the  defendant  which  win  render  the  granting  of  the  relief 
inequitable. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  ||  204-211;  Dec. 
Dig.  §  71.*] 

5.  Municipal  (Dobporations  (&  979*) — Laches— Dblat  in  Bbinoino  Suit. 

A  delay  of  several  years  by  a  railroad  company  before  commencing 
a  suit  against  a  city  for  unlawful  discrimination  in  the  taxing  of  its 
property  did  not  constitute  laches  which  barred  it  from  relief,  where, 
during  the  time,  it  was  litigating  the  right  of  the  city  to  tax  its  property 
at  all,  and,  pending  such  litigation,  the  city  did  not  attempt  to  enforce 
collection  of  the  taxes. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  M 
2120-2123;   Dea  Dig.  9  979.*] 

6.  Bquitt  (f  39*) — JuBiBDicnoN — Retention  to  Gbant  Compiatb  Relief. 

When  Jurisdiction  in  equity  has  properly  attached,  it  extends  to  the 
whole  case  and  to  all  Uie  issues  involved,  and  the  court  will  proceed 
to  determine  any  other  equities  existing  between  the  parties  connected 
with  the  main  subject  of  the  suit  and  grant  all  relief  requisite  to  the 
.  entire  adjustment  of  such  subject,  provided  it  is  authorized  by  the 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  |S  104-114;  Dec. 
Dig.  S  39.*] 

In  Equity.  Suit  by  the  Central  Railroad  Company  of  New  Jer- 
sey against  the  Mayor  and  Aldermen  of  Jersey  City  and  others.  On 
final  hearing.    Decree  for  complainant. 

George  Holmes  and  R.  V.  Lindabury,  for  complainant 
Warren  Dixon,  for  defendants. 

RELLSTAB,  District  Judge.  In  view  of  the  absence  of  any  evi- 
dence on  the  part  of  the  defendants,  either  in  contradiction  of  the 
testimony  oflfered  by  the  complainant,  or  to  support  their  unverified 
answer,  a  more  extended  reference  to  the  pleadings  than  is  usual 
is  necessary  for  the  proper  understanding  of  this  case.  Complainant, 
a  railroad  corporation  of  the  state  of  New  Jersey,  in  its  bill  of  com- 
plaint filed  December  21,  1908,  charges,  in  substance:  That  in  the 
year  1899  and  the  subsequent  years  to  and  including  1906  the  de- 
fendant, the  mayor  and  aldermen  of  Jersey  City,  a  municipal  cor- 
poration of  said  state,  by  its  taxing  officers,  intentionally  and  sys- 
tematically undervalued  for  the  purposes  of  taxation  the  property 
of  individuals  and  others  in  saia  city,  except  in  a  few  isolated  in- 
stances of  properties  owned  by  railroad  companies  and  other  cor- 
porations immediately  adjoining  the  large  railroad  yards  in  said 
city,  at  rates  varying  from  45  per  cent,  to  70  per  cent,  of  the  true 
value  of  the  properties  assessed,  and  at  the  same  time  overvalued 
that  part  of  the  property  of  complainant  known  as  "third-class  rail- 
road property" — i.  e.,  held  for  railroad  purposes,  but  not  yet  so  ap- 
plied— whereby  its  said  lands  were  taxed  largely  in  excess  of  the 
assessment  against  the  property  of  others  contributing  to  the  same 
common  burden  of  taxation.     That  the  description  of  lands,  the 

•For  other  caiei  see  same  topic  ft  |  numbbb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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valuations  thereof  for  taxation  and  the  taxes  assessed  against  the 
same  as  aforesaid  are  as  follows : 


Year. 

Block. 

Lot 

LocAtloiL 

Valuation. 

Total  Amount 
of  Tax. 

18d9 

2154 

22 

Commonipaw  Ayenne 

$l,6a3,000.00 

$45,525.20 

1900 

«• 

•4 

M 

44 

1,603,000.00 

45,204.60 

1901 

M 

M 

<M 

U 

1,603.000.00 

44,884.00 

1902 

M 

M 

M 

M 

1,603,000.00 

44,563.40 

1903 

U 

M 

« 

U 

1,603,000.00 

44,082.50 

1904 

M 

•» 

M 

M 

1,603.000.00 

43.922.20 

1905 

U 

M 

«4 

4« 

1.803,000.00 

49,221.90 

1906 

U 

M 

44 

44 

2,390,000.00 

59,511.00 

1907 

«« 

M 

44 

M 

2,937.000.00 

60.189.60 

1899 

1497 

1 

New  York  Bay 

771,000.00 

21,896.40 

1900 

«• 

M 

44 

it                  <4 

771,000.00 

21.742.20 

1901 

M 

M 

44 

44                  M 

771,000.00 

21.588.00 

1902 

«4 

M 

44 

44                  41 

500,000.00 

13.900.00 

1903 

M 

«• 

44 

41                  44 

500,000.00 

13.750.00 

1904 

•« 

M 

44 

44       .           44 

500,000.00 

13,700.00 

1905 

W 

«• 

44 

44                  •• 

550,000.00 

15,015.00 

1906 

M 

M 

M 

M                  <t 

1,125,000.00 

28,012.50 

1907 

M 

M 

4« 

M                  «4 

1,450,000.00 

28,315.00 

That  from  the  assessment  for  the  year  1899  complainant  ap- 
pealed to  the  State  Board  of  Taxation  of  New  Jersey,  which  board 
had  power  to  review  and  ascertain  the  true  value  of  all  property  as- 
sessed for  taxation  throughout  the  state,  except  that  levied  against 
property  used  for  railroad  purposes  by  the  State  Board  of  Assessors 
of  said  state,  and  that  said  board  after  a  hearing  confirmed  the 
valuation  for  such  year.  That  on  the  application  of  complainant 
reviews  of  the  legality  of  such  taxes  were  successively  made  by  the 
Supreme  Court  of  the  state  of  New  Jersey  and  the  Supreme  Court 
of  the  United  States,  on  the  ground,  among  others,  that  said  lands 
were  not  within  the  jurisdiction  of  Jersey  City,  nor  within  the  juris- 
diction of  the  sovereignty  of  New  Jersey  for  the  purposes  of  taxa- 
tion. That  in  the  year  1908  the  United  States  Supreme  Court  de- 
cided that  said  lands  were  within  the  jurisdiction  of  said  state  and 
its  taxing  authorities  for  the  purpose  of  taxation,  the  mandate  of 
said  court  bearing  date  the  1st  day  of  June,  1908.  That  the  com- 
plainant in  each  of  the  years  1900,  1901,  and  1902  appealed  to  said 
State  Board  from  the  said  assessments  for  said  years,  respectively, 
on  said  lot  22,  and  that  said  board  confirmed  said  assessments.  That 
in  each  of  the  years  1906  and  1907  complainant  appealed  from  the 
said  assessments  made  on  said  lot  for  said  years,  respectively,  to 
the  State  Board  of  Equalization  of  Taxes  of  New  Jersey,  said  board 
having  superseded  the  State  Board  of  Taxation  with  all  its  said 
powers,  and  that  said  board,  after  taking  evidence,  determined  the 
true  value  to  be  $1,603,000  and  $1,743,000  for  said  years  respectively. 
That  in  each  of  the  years  1900  and  1901  complainant  appealed  to 
said  State  Board  of  Taxation  from  said  assessments  for  said  years, 
respectively,  on  said  lot  1,  and  that  said  board  reduced  said  assess- 
ments to  $500,000,  and  that  said  lot  was  assessed  that  sum  in  the 
years  1902,  1903,  and  1904.  That  in  each  of  the  years  1906  and  1907 
complainant  appealed  from  said  assessments  made  on  said  lot  for 
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said  years  to  said  State  Board  of  Equalization  of  Taxes,  who  deter- 
mined the  true  value  of  said  lot  for  each  of  said  years  to  be  the  sum 
of  $747,820,  and  reduced  the  said  assessments  to  said  sum.  That 
these  two  lots,  22  and  1,  consist  partly  of  upland  and  partly  of  land 
under  the  waters  of  the  Hudson  River,  the  greater  part  being  still 
under  water.  That  lot  22  comprises  448  ^cres  of  which  6  acres  are 
occupied  and  used  for  railroad  purposes,  and  that  during  all  of  said 
years  such  6  acres  were  taxed  by  the  state  of  New  Jersey,  through 
its  State  Board  of  Assessors,  which  has  the  exclusive  power  to  tax 
such  lands.  That  such  taxes,  so  assessed  by  the  state  authorities, 
have  been  paid,  and  that  under  the  laws  of  said  state  the  taxes  levied 
by  Jersey  City  thereon  are  unlawful  and  void.  That  pending  the 
review  in  the  state  and  United  States  courts,  respectively,  of  the 
right  of  Jersey  City  to  tax  said  lands,  no  attempt  was  made  by  said 
city  or  its  officers  to  enforce  the  collection  of  any  of  said  taxes,  and 
that  from  such  determination  in  the  United  States  Supreme  Court 
until  October  27,  1908,  complainant  was  negotiating  with  certain  of 
the  officers  of  said  city  to  get  a  fair  settlement  of  all  of  said  taxes, 
on  which  date  such  negotiations  were  broken  off.  That  complain- 
ant has  exhausted  all  the  remedies  afforded  by  the  laws  of  the  state 
of  New  Jersey  in  respect  to  the  correction  of  said  valuations  and 
assessments  and  to  prevent  the  enforcement  thereof.  That  by  the 
statutes  of  such  state,  as  "interpreted  by  the  decisions  of  its  courts, 
the  only  remedy  afforded  to  a  taxpayer  where  property  is  assessed 
at  a  larger  rate  than  other  property  in  the  taxing  district,  but  not 
in  excess  of  its  true  value,  is  to  apply  to  said  State  Board  of  Taxa- 
tion, or  to  the  said  Board  of  Equalization  in  each  year,  to  increase 
the  assessments  upon  property  undervalued  for  the  purposes  of 
taxation,  and  that  such  increase  can  only  be  made  after  due  in- 
vestigation and  upon  notice  to  the  owners  of  each  parcel  of  property 
so  underassessed.  That  the  number  of  parcels  of  real  estate  in  the 
city  of  Jersey  City  so  underassessed  during  the  years  1899  to  1906, 
inclusive,  amounted  to  at  least  160,000  separate  parcels  owned  by  at 
least  60,000  separate  owners;  and  your  orator  charges  and  insists 
that  not  only  would  it  have  been  impossible  within  the  time  af- 
forded by  law  to  have  given  notice  to  each  owner  and  proved  the 
underassessment  of  each  parcel  upon  a  hearing,  but  that  the  cost  of 
such  a  proceeding  would  have  been  absolutely  prohibitive,  and  that 
such  remedy  afforded  no  remedy  at  all."  That  it  has  no  adequate 
remedy  at  law  to  correct  said  discriminations,  or  to  prevent  the  en- 
forcement thereof,  or  to  recover  back  the  taxes  so  assessed  in  case 
it  pays  them  in  order  to  prevent  the  sale  of  its  said  property,  as  no 
legislative  remedy  has  been  provided  to  meet  such  cases.  That,  if 
a  remedy  to  recover  back  any  part  of  the  taxes  so  paid  exists,  "it 
would  involve  a  multiplicity  of  suits,  because  part  of  the  said  taxes 
when  collected  are  paid  over  by  the  city  authorities  to  the  state,  the 
county  collector  of  Hudson  county  in  said  state,  and  the  other  part 
is  retained  by  the  aforesaid  city."  That  the  true  value  of  said  lots  22 
and  1  in  each  of  said  years  did  not  exceed  $1,603,000  and  $500,000, 
respectively,  and  that  the  total  taxes  on  such  sums  at  the  rate 
charged  b^  the  city  during  said  years  amounts  to  $495,635.04.    That, 
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to  place  complainant  on  an  equality  with  said  owners  of  other  prop- 
erty in  said  city,  it  should  pay  but  $297,381.02,  that  being  60  per 
cent,  of  the  last-stated  sum.  That  said  sum  of  $297,381.02  was  ten- 
dered to  the  city  collector  (the  other  named  defendant)  on  Decem- 
ber 19,  1908,  in  payment  of  said  taxes,  and  that  such  payment  was 
refused.  That  the  said  city  collector  has  advertised  said  property 
for  sale  to  enforce  the  collection  of  such  taxes,  and  that,  if  such 
sale  be  made,  complainant  will  be  deprived  of  its  said  property  with- 
out due  process  of  law,  in  violation,  not  only  of  the  Constitution 
of  the  state  of  New  Jersey  requiring  that  property  be  assessed 
for  taxes  by  uniform  rules  and  according  to  the  true  value,  but  also 
of  the  fourteenth  amendment  of  the  Constitution  of  the  United  States 
of  America. 

The  complainant,  after  tendering  itself  ready  to  pay  such  sum  for 
taxes  as  the  court  shall  direct  either  to  Jersey  City  or  into  court, 
prays  that  this  court  determine  the  amount  of  taxes  which  the  com- 
plamant  should  pay  for  said  years,  that  the  excess  of  such  taxes  be 
canceled,  and  that  the  defendants  be  restrained  from  collecting  by 
the  sale  of  said  lands  or  otherwise  any  taxes  in  excess  of  the  sum 
that  shall  be  finally  decreed  to  be  due  to  such  municipality.  It  also 
contains  the  usual  prayer  for  general  relief. 

The  answer,  unverified,  so  far  as  is  pertinent  to  the  questions  raised 
on  this  record  (the  defendants,  as  stated,  not  having  offered  any  evi- 
dence either  in  contradiction  of  complainant's  case  as  made  by  the 
pleadings  and  its  proofs),  in  substance,  denies  that  the  suit  is  of  a 
civil  nature  in  equity,  arising  under  the  Constitution  of  the  United 
States;  that  the  taxes  assessed  by  Jersey  City  on  the  6  acres  of  lot 
22  are  unlawful  and  void ;  that  complainant  has  no  adequate  remedy 
at  law  for  any  of  its  alleged  grievances ;  that  complainant's  property 
is  to  be  taken  without  due  process  of  law ;  and  that  it  is  denied  the 
equal  protection  of  the  law  in  violation  of  the  fourteenth  amendment 
of  the  Constitution  of  the  United  States.  It  asserts  that  the  United 
States  Courts  have  no  jurisdiction  in  the  subject-matter  of  the  suit; 
that  complainant  has  a  full  and  adequate  remedy  at  law;  that  the 
New  Jersey  Court  of  Chancery  affords  the  same  relief  as  this  court 
where  the  remedy  at  law  is  not  adequate;  that,  if  the  facts  set  out 
in  the  bill  constitute  any  ground  of  action,  it  is  cognizable  by  the 
courts  of  New  Jersey;  that  complainant  is  not  entitled  to  any  relief 
in  the  courts  of  equity  of  the  United  States ;  "that  the  validity  of  the 
imposition  of  the  taxes  stated  in  the  bill  of  complaint  has  been  af- 
firmed by  the  Supreme  Court  and  the  Court  of  Errors  and  Appeals 
of  New  Jersey  and  by  the  Supreme  Court- of  the  United  States  in  a 
controversy  between  the  same  parties  involving  the  same  subject-mat- 
ter; and  that  the  matters  stated  in  said  bill  of  complaint  are  res  judi- 
cata, and  that  the  said  complainant  is  guilty  of  sudi  laches  as  to  bar 
it  of  any  relief  under  said  bill." 

The  gravamen  of  the  bill  of  complaint  is  the  intentional  and  sys- 
tematic discrimination  against  complainant's  properties  in  the  matter 
of  taxation  by  overvaluing  them  and  undervaluing  the  other  properties 
comprised  in  the  same  class.  The  complainant  concedes  that,  so  far 
109  F.— 16 


Digitized  by 


Google 


242 


199  FEDERAL  REPORTER 


Block. 


Lot. 


as  the  valuations  of  its  own  properties  are  concerned,  it  is  concluded 
by  the  judgments  of  the  state  tribunals.  The  results  of  the  several 
appeals  made  to  such  tribunals  are  shown  by  the  following  table : 

Year. 
1899 

u 

1900 

1901 
*t 

1002 

*• 

1903 

«« 

3906 
1907 


2154 

22 

149T 

1 

2154 

22 

1497 

1 

2154 

22 

1497 

1 

2154 

22 

1497 

1 

2154 

22 

1497 

1 

2154 

22 

1497 

1 

2154 

22 

1497 

1 

Original  AssessmenL 
$1,603,000 

771,000 
1.603,000 

771,000 
1,603.000 

771.000 
1,603,000 

500.000 
1,603,000 

500,000 
2,390.000 
1,125.000 
3.720.000 
1,750,000 


Reduced  to. 

affirmed. 

affirmed. 

affirmed. 
$500,000 

affirmed. 

$500,000 

affirmed. 

affirmed. 

affirmed. 

affirmed. 
$1,603,000 
$  747,820 
$1,743,000 
$   747,820 


[1]  As  to  the  undervaluation  of  other  properties.  The  manner  of 
defendants'  denial  of  complainant's  charge  of  designed  and  systematic 
undervaluation  is  significant.  While  they  in  their  other  denials  of 
complainant's  charges  unequivocally  contradict  them  and  directly  put 
them  in  issue,  they,  in  this  behalf,  merely  deny  an  intentional  and 
systematic  discrimination  in  the  method  of  assessing  the  properties  of 
complainant  and  those  of  other  owners  in  said  city.  Such  a  manner 
of  taking  issue  is  not  a  denial  of  the  charge  of  intentional  and  sys- 
tematic undervaluation  of  the  properties  other  than  complainant's,  but 
only  that  the  method  employed  was  discriminatory,  leavinjg;  it  to  be 
inferred  that  such  undervaluation  was  general,  and  hence  is  an  ad- 
mission of  a  designed  and  continued  discrimination  between  complain- 
ant's and  such  other  properties.  Atchison,  T.  &  S.  F.  Co.  v.  Sullivan, 
173  Fed.  456,  97  C.  C.  A.  1.  The  failure  of  defendants  to  introduce 
any  opposing  evidence  to  that  offered  by  complainant  avoids  the  ne- 
cessity of  any  extended  summary  of  that  offered.  As  to  it,  it  is  suffi- 
cient to  say  that  it  clearly  established  a  well-defined,  a  systematic,  plan 
persistently  carried  out  by  the  city  assessors,  whereby  they  intentionally 
grossly  underassessed  the  property  of  others  within  the  city,  and  cast 
upon  complainant  a  greater  burden  of  taxation  than  its  lawful  and 
just  share.  This  practice  was  in  disregard  of  the  constitutional  man- 
date that  "property  shall  be  assessed  for  taxes  under  general  laws  and 
by  uniform  rules  according  to  its  true  value"  (N.  J.  Const,  art.  4, 
§  7,  par.  12),  and  the  general  laws  framed  to  effect  such  tax  laws  (3 
Gen.  Stat.  N.  J.  1895,  pp.  3282,  3344,  and  P.  L.  1903,  p.  394),  and  is 
such  a  denial  of  the  equal  protection  of  the  laws  guaranteed  by  the 
fourteenth  amendment  to  the  Constitution  of  the  United  States  as  to 
require  this  court  to  take  jurisdiction  and  relieve  the  complainant  from 
the  unjust  part  of  the  proposed  tax,  regardless  of  the  absence  of  di- 
verse citizenship,  or  that  a  state  court  of  equity  has  jurisdiction  in 
the  premises  (Cohens  v.  Virginia,  6  Wheat.  264,  S  L.  Ed.  257;  Cum- 
mings  V.  National  Bank,  101  U.  S.  153,  158,  25  L.  Ed.  903;  Pitts- 
burgh, Cinn.,  Ch.  &  St.  I..  R.  Co.  v.  Backus,  154  U.  S.  421,  14  Sup. 
Ct.  1114,  38  L.  Ed.  1031;   First  National  Bank  of  Toledo  v.  Treas. 
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Lucas  Co.  [C.  C]  25  Fed.  749;  Taylor  v.  Louisville  &  N.  R.  Co.,  88 
Fed.  350,  372,  31  C.  C.  A,  537;  Louisville  Trust  Co.  v.  Stone,  107 
Fed.  305,  46  C.  C.  A.  2|99 ;  Chicago  Traction  Co.  v,  Raymond  [C.  C] 
114  Fed.  557,  affirmed  in  Raymond  v.  Chicago  Traction  Co.,  207  U.  S. 
20,  37,  38,  28  Sup.  Ct.  14,  52  L.  Ed.  90;  Atchison,  T.  &  S.  F.  Co.  v. 
Sullivan,  supra),  unless,  as  contended  by  defendant,  an  adequate  rem- 
edy at  law  exists  for  the  correction  of  such  grievance  or  the  subject- 
matters  thereof  are  res  judicata,  or  the  complainant  is  barred  from 
maintaining  its  suit  by  laches. 

[2]  As  to  adequate  remedy  at  law.  The  State  Board  of  Taxation, 
established  in  1891  (N.  J.  P.  L.  1891,  p.  189),  and  its  successor,  the 
State  Board  for  the  Equalization  of  Taxes,  established  in  1905  (N.  J. 
P.  L.  1905,  p.  123),  were  the  statutory  tribunals  created  by  the  state 
for  the  equalizing,  revising,  and  enforcing  of  taxes.  These  were  ap- 
pealed to  by  the  complainant  to  correct  said  discriminations.  The 
powers  of  these  boards  to  reduce  individual  assessments  to  true  value 
when  they  exceed  the  same  is  undoubted,  and  was  so  decided  (Central 
R.  R.  v.  Newark,  74  N.  J.  Law,  1,  65  Atl.  244),  and  complainant  is 
bound  by  this  adjudication  as  to  the  assessments  levied  upon  its  prop- 
erties. In  Jersey  City  v.  Board  of  Equalization  of  Taxes,  74  N.  J. 
Law,  753,  67  Atl.  38,  the  Court  of  Errors  and  Appeals  declined  to  ex- 
press an  opinion  whether  this  board  was  authorized  to  investigate  the 
value  of  several  or  many  distinct  properties  at  one  time.  It  held, 
however,  that,  whether  it  dealt  with  only  a  single  piece  of  property  or 
with  more  than  one,  such  power  could  be  exercised  only  upon  notice 
to  each  individual  taxpayer  affected  by  such  proceeding.  With  this 
construction  placed  upon  the  statute  of  1905  by  the  highest,  court  of 
the  state,  and  which,  in  matters  of  this  kind,  is  binding  upon  this  court 
(Forsyth  v.  Hammond,  166  U.  S.  506,  519,  17  Sup.  Ct.  665,  41  L.  Ed. 
1095 ;  Adelbert  College,  etc.,  v.  Wabash  R.  Co..  171  Fed.  805,  96  C. 
C,  A.  465,  17  Ann.  Cas.  1204),  how  can  it  be  said  that  the  remedy  at 
law  is  an  adequate  one?  When  the  jurisdiction  of  a  court  of  equity 
is  disputed  on  the  grounds  that  a  remedy  at  law  exists  to  justify  the 
court  in  declining  jurisdiction,  it  must  appear  that  such  remedy  is  nei- 
ther doubtful  nor  obscure,  and  also  that  it  will  correct  the  whole  mis- 
chief and  secure  to  the  injured  party  his  whole  right  in  a  perfect 
manner.  1  Story,  Eq.  Jur.  §  33.  The  remedy  at  law  must  be  as  prac- 
tical and  as  efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
tration as  the  remedy  in  equity.  Boyce  v.  Grundy,  28  U.  S.  (3  Pet.) 
210,  7  L.  Ed.  655 ;  Bank  of  Ky.  v.  Stone  (C  C.)  88  Fed.  383;  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  supra. 

The  highest  court  of  the  state  having  in  effect  questioned  the  power 
of  this  statutory  tribunal  to  correct  the  abuses  of  undervaluation  when 
carried  on  on  as  large  a  scale  as  is  proven  in  this  case,  to  turn  the  com- 
plainant out  of  this  court,  and  require  it  to  seek  redress  before  such 
tribunal  would  be  to  compel  it  to  (in  the  language  of  the  complain- 
ant's brief)  "not  only  assume  the  risk  of  finding  at  the  end  of  the 
litigation  that  the  Board  of  Equalization  had  no  power  to  relieve  its 
difficulty,  but  would  be  obliged  to  give  notice  to  each  of  the  individual 
property  owners  whose  assessment  was  too  low.    As  there  are  165,- 
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625  parcels  of  real  estate  in  Jersey  City,  and  there  were  in  1906,  ac- 
cording to  the  census  of  that  year,  248,458  inhabitants  of  the  city 
among  whom  the  same  are  distributed,  it  is  manifest  that  it  would  be 
practically  impossible  for  any  taxpayer  to  give  the  notice  and  con- 
form to  the  practice  held  essential  by  the  court  of  errors/'  What- 
ever may  be  said  of  the  character  of  the  remedy  thus  afforded  by  an 
appeal  to  the  State  Board  of  Equalization  of  Taxes,  it  is  certainly  not 
an  adequate  one.  Furthermore,  as  charged  by  the  bill  of  complaint 
and  admitted  by  the  answer,  the  taxes,  when  collected,  are  in  part 
retained  by  Jersey  City  for  its  municipal  purposes,  and  in  part  paid 
over  to  the  county  for  county  purposes,  and  in  part  paid  to  the  state 
for  state  purposes.  Assuming  that  suits  for  the  recovery  of  such 
taxes,  if  paid  under  protest,  would  lie  against  the  state,  city,  and 
county,  a  multiplicity  of  suits  would  be  necessary,  a  recognized  head 
of  equity  jurisprudence.  The  right  to  institute  suits  against  such 
municipalities  has  not  been  shown,  and,  as  no  statute  authorizing  them 
exists,  the  maintenance  of  such  suits  is  doubtful.  Moreover,  it  is 
fundamental  that  the  state  cannot  be  sued  without  its  consent,  and,  as 
to  the  part  of  the  taxes  received  by  it,  no  remedy  at  all  exists. 

[3]  Is  the  subject-matter  under  review  res  judicata f  The  appeals 
made  by  the  complainant  to  the  state  boards  raised  the  matter  of 
complainant's  property  being  assessed  relatively  higher  than  the  other 
properties.  On  none  of  these  appeals  except  that  involving  the  taxes 
for  the  year  1906  did  the  state  boards  enter  upon  the  review  and  de- 
termination of  the  charge  of  undervaluing  such  other  properties ;  their 
judgments  as  to  such  other  years  dealing  only  with  the  charge  of 
overvaluation  of  complainant's  properties.  Concerning  the  taxes  of 
1906,  however,  the  board  did  examine  into  such  charge  of  underval- 
uation, and  determined  that  such  charge  was  well  founded,  and  or- 
dered the  tax  commissioners  of  Jersey  City  to  make  a  reassessment 
of  all  the  real  estate  assessed  by  them  for  the  year  1906.  This  judg- 
ment on  review  by  the  state  courts  was  reversed  by  the  Court  of  Er- 
rors and  Appeals  in  Jersey  City  v.  Board  of  Equalization  of  Taxes, 
supra,  in  which  case  th^  court,  without  deciding  that  the  board  had 
power  to  enforce  a  reassessment  where  the  alleged  undervaluation 
was  general,  held  that  the  board  had  not  obtained  jurisdiction  over 
the  necessary  parties  to  such  a  proceeding. 

It  is  essential  to  res  judicata  that  the  judgment  pleaded  as  a 
bar  should  be  rendered  by  a  court  not  only  competent  to  try  the 
question,  but  one  that  obtained  jurisdiction  over  the  subject-mat- 
ter or  point  in  controversy,  and  in  the  presence  of  the  necessary 
parties,  investigated  and  determined  the  controversy  on  its  merits. 
2  Black  on  Judgments,  §§  504,  693,  713,  719;  St.  Romes  v.  Cotton 
Press  Co.,  127  U.  S.  614,  8  Sup.  Ct.  1335,  32  L.  Ed.  289.  In  none 
of  the  appeals  before  the  state  boards  were  the  parties  necessary 
for  conclusive  determination  of  the  question  of  undervaluation 
present.  The  only  judgment  rendered  by  such  boards  on  that  ques- 
tion was  in  complainant's  favor,  but  this  was  held  ineffective,  and 
therefore  inconclusive  because  of  the  lack  of  necessary  parties. 
This  infirmity  applies  to  all  the  appeals ;  and,  as  the  necessary  par- 
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ties  to  permit  of  a  binding  investigation  and  determination  of  the 
question  of  undervaluation  were  not  present  in  any  of  such  appeals, 
no  adjudication  had  in  such  statutory  tribunals  or  in  the  state  and 
United  States  courts,  so  far  as  that  question  is  concerned,  is  res 
judicata. 

[A]  As  to  laches.  To  constitute  laches  as  a  bar  to  relief  in  eq- 
uity, something  more  than  mere  lapse  of  time  is  necessary.  There 
must  be  some  change  of  circumstances  from  the  time  the  suit  might 
have  been  brought  rendering  it  inequitable  to  grant  the  relief 
sought.  Where  the  defendant  has  not  been  prejudiced,  and  there 
is  a  reasonable  excuse  for  the  delay,  the  suit  is  not  barred.  Delay 
pending  other  proceedings  has  frequently  been  held  excusable,  not 
only  where  the  termination  of  such  proceedings  was  necessary  for 
the  ascertainment  of  facts  involved  in  the  later  suit,  but  also  where 
the  former  suit  had  a  similar  object,  but  proved  unavailing.  16 
Cyc.  152,  162,  167,  175;  O'Brien  v.  Wheelock,  184  U.  S.  450,  493, 
22  Sup.  Ct.  354,  46  L.  Ed.  636;  Galliher  v.  Cadwell,  145  U.  S.  368, 
12  Sup.  Ct  873,  36  L.  Ed.  738;  Old  Colony  Trust  Co,  v.  Dubuque 
L.  &  T.  Co.  (C.  C.)  89  Fed.  794. 

[5]  Complainant  from  1899  to  1908  was  litigating  in  the  state 
courts  and  the  United  States  Supreme  Court  the  right  of  the  city 
to  enforce  any  tax  upon  the  property  in  question,  and  during  the 
pendency  of  such  suit  it  v^as  not  chargeable  with  laches  for  not 
following  up  its  protests  to  the  taxing  authorities  of  the  city  for 
its  discrimination  in  values  and  the  appeals  to  the  state  board  for 
redress  against  such  discrimination,  with  equity  proceedings  to 
prevent  the  enforcement  of  such  discrimination.  The  city  was  at 
all  times  in  a  position  to  invoke  the  legal  machinery  to  enforce  the 
collection  of  any  of  such  taxes  assessed  after  1899,  and  thus  force 
cither  the  payment  thereof  or  an  appeal  to  the  courts  restraining 
such  collection  pending  the  judicial  review  of  the  very  right  to  im- 
i)ose  a  tax.  The  refraining  by  the  city  authorities  during  these 
years  to  enforce  the  collection  x>i  the  unpaid  taxes  by  sale  of  the 
properties,  a  remedy  given  by  the  state  statutes,  reflects  the  normal 
attitude  towards  the  subject  of  such  a  taxation,  viz.,  awaiting  de- 
termination of  the  court  of  last  resort  of  the  right  to  impose  such 
taxes  before  taking  any  further  action.  In  my  judgment,  neither 
the  failure  of  the  complainant  nor  of  the  defendants  to  take  ad- 
ditional steps  pending  such  litigation  savors  of  negligence,  an  es- 
sential element  in  laches.  Nor  does  the  time  that  elapsed  between 
the  issuing  of  the  mandate  out  of  the  United  States  Supreme  Court 
formally  ending  the  litigation  concerning  the  right  to  tax  at  all, 
and  the  filing  of  the  bill  in  this  cause  (about  seven  months)  in 
view  of  the  then  pending  negotiations  between  the  complainant 
and  the  city  authorities  to  effect  an  adjustment  of  such  taxes,  con- 
stitute laches. 

Intentional  and  systematic  discrimination  in  the  assessments  as 
well  as  the  court's  power  to  grant,  and  the  complainant's  right  to 
obtain  relief  having. been  conclusively  established,  it  only  remains 
to  determine  the  character  of  complainant's  relief  and  upon  what 
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terms  it  should  be  granted.  The  percentage  of  valuations  and  as- 
sessments imposed  upon  the  other  properties  below  true  value 
varied.  The  evidence  satisfies  me,  however,  that  the  general  pur- 
pose of  the  city  assessors  in  valuing  such  properties  was  to  assess 
at  seventy  per  cent,  of  the  true  value,  though  much  of  it  was  as- 
sessed below  that  figure ;  and  the  court  will  accept  that  percentage 
as  the  basis  of  valuation  in  determining  the  amount  of  taxes  that 
should  be  paid.  The  city  assessors  having  included  in  lot  22  six 
acres  of  land  actually  used  for  railroad  purposes,  and  which  were 
lawfully  taxed  by  the  state  of  New  Jersey  through  the  State  Board 
of  Assessors  as  first  or  second  class  railroad  property,  under  ex- 
clusive legislative  authority  (4  Comp.  Stat.  N.  J.  p.  5260,  §§  44S, 
447),  the  assessed  value  of  such  six  acres  must  be  deducted  from 
the  total  valuation  of  such  lot. 

[8]  This  deduction  should  be  made  in  this  suit,  notwithstanding 
that  such  erroneous  taxation  does  not  present  a  federal  question, 
and  that  the  injustice  arising  from  such  double  taxation  is  remedi- 
able at  law,  upon  the  well-recognized  principle  controlling  in  mat- 
ters cognizable  in  equity  courts,  that,  when  jurisdiction  has  prop- 
erly attached,  it  extends  to  the  whole  case  and  to  all  the  issues  in- 
volved, and  that  the  court  will  proceed  to  determine  any  other 
equities  existing  between  the  parties  connected  with  the  main  sub- 
ject of  the  suit,  and  grant  all  relief  requisite  to  the  entire  adjust- 
ment of  such  subject,  provided  it  be  authorized  by  the  pleadings. 
16  Cyc.  107;  Gormley  v.  Clark,  134  U.  S.  338,  10  Sup.  Ct.  554,  33 
L.  Ed.  909;  Vreeland  v.  Vreeland,  49  N.  J,  Eq.  322,  24  Atl.  551. 

The  defendant  Jersey  City,  however,  having  been  successful  in 
the  litigation  over  the  basic  right  to  tax  such  properties,  and  hav- 
ing been  deprived  of  the  moneys  represented  by  the  taxes  that  it 
could  lawfully  impose  thereon,  and  the  complainant  having  had  the 
use  of  such  moneys  pending  such  litigation,  it  is  but  equitable  that 
the  complainant  should,  in  addition  to  the  principal  of  such  tax,' 
pay  interest  thereon  at  the  rate  of  6  per  centum  per  annum.  It 
follows  that,  as  the  amounts  paid  by  complainant  on  the  granting 
of  the  rule  to  show  cause  and. the  allowance  of  the  preliminary  in- 
junction herein  do  not  equal  the  principal  of  the  tax  payable  on 
such  seventy  per  cent,  basis  of  valuation,  it  is  required  to  pay  such 
difference  and  also  interest  as  aforesaid  on  the  whole  amount  of 
taxes  baged  on  such  reduced  valuation  from  the  dates  that  taxes 
imposed  upon  similar  properties  in  Jersey  City  were  due  and  de- 
mandable  in  such  years  respectively,  less  interest  at  the  same  rate 
calculated  on  the  sums  already  paid  on  account  of  such  taxes  from 
the  respective  dates  of  such  payment. 

Upon  the  payment  of  such  taxes,  principal,  and  interest,  the  re- 
mainder or  excess  of  the  taxes  assessed  by  Jersey  City  shall  be 
canceled  of  record  upon  the  tax  duplicates  and  other  books  of  such 
city,  and  the  defendants  perpetually  enjoined  from  collecting  or 
attempting  to  collect  any  of  such  excess  taxes.  If  the  parties  are 
unable  to  agree  on  the  amount  to  be  paid  in  conformity  with  the 
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determination  here  reached,  either  may  on  five  days*  notice  apply 
for  a  reference  to  ascertain  such  amount. 

The  complainant  may  enter  a. decree  in  accordance  with  this 
opinion,  with  costs  to  be  taxed. 


In  re  DOTTI/B. 

(District  Court,  W.  D.  New  York.    September  16,  1912.) 

No.  8,036. 

L  Bakkbuftot  (S  91*)— Prefebential  Tbansfebs — ^iNsoLVErrcT — Evidence. 

Evidence  helti  to  sustain  a  referee's  finding  that  the  bankrupt  was  in- 
solvent at  the  time  he  made  a  preferential  transfer  of  certain  of  his 
property  to  his  wife. 

[Ed.  Note.-— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  137-139; 
Dec.  Dig.  S  91.*] 
2l  Bankbuftcy  (I  408*)— DiscHABQE — ^Denial — ^False  Oath. 

A  bankrupt's  discharge  would  not  be  denied  on  the  ground  that  he 
made  a  false  oath,  that  he  did  not  in  the  year  1908  transfer  any  property 
to  his  wife,  where  it  appeared  that  before  the  completion  of  his  examina- 
tion, he  explained  that  4ie  had  testified  inadvertently  and  mistakenly  re- 
garding such  transfer,  and  that  it  had  not  been  his  intention  to  testify 
falsely. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  U  732-786, 
769,  762,  763;    Dec.  Dig.  »  408.*] 

8.  Baitkbuptct  (I  408*)— DiSGHABaifr— Concealment  of  Assets. 

Where,  after  adjudication,  the  bankrupt  continued  his  business  as 
agent  for  his  v^e,  and  the  receiver  sold  him  some  of  the  stock  on  hand, 
and  there  appeared  a  tacit  acquiescence  by  the.  receiver  that  the  bank- 
rupt should  use  certain  wax  paper,  cartons,  etc.,  with  the  understanding 
that  the  wife  should  pay  therefor,  the  bankrupt  would  not  be  denied  a 
discharge  on  the  ground  that  he  had  concealed  such  material  from  his 
trustee. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  |9  732-736, 
759,  762,  763;   Dec.  Dig.  |  408.*] 

4.  Bankbuptct  (f  408*) — ^Dischaboe — Concealment  op  Assets. 

A  bankrupt,  on  the  day  before  the  filing  of  his  petition  in  bankruptcy, 
assigned  his  equity  in  certain  pledged  collaterals  to  his  attorney,  and 
these  and  certain  money  on  deposit  in  a  bank  were  not  scheduled.  The 
pledgee  satisfied  its  claim  out  of  a  part  of  the  collaterals,  and  afterwards 
the  attorney  tendered  a  conditional  assignment  to  the  trustee.  Held, 
that  the  bankrupt's  explanation  that  the  assignment  was  made  merely 
to  enable  the  attorney  to  collect  the  surplus  after  satisfying  the  pledge 
was  insufficient  to  relieve  him  from  the  charge  of  concealment  of  assets, 
which  was  sufilcient  to  bar  his  discharge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  732-736, 
759,  762,  763 ;   Dec.  Dig.  |  408.*] 

5.  Bankbuptct  (J  180*) — ^Tbansfeb  of  Assets — Pbbference — ^Fbaud. 

Where  a  bankrupt  transferred  to  his  wife  an  undivided  interest  in  cer- 
tain warehouse  property  within  four  months  of  bankruptcy  to  secure 
her  as  a  creditor,  the  transfer  would  be  regarded  as  preferential,  as  dis- 
tinguished from  a  fraudulent  transfer,  to  which  latter  the  element  of 
intent  to  defraud  is  essential. 

[Ed-  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  9  252;  Dec. 
Dig.  §  ISO.^l 

*Por  other  casoa  see  same  topic  ft  {  number  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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6.  Bankbitptct  (I  414*) — ^Fraudulent  Tbansfeb — Disohabgb— •♦Conceal.?   . 

Evidence  held  to  sustain  a  referee's  finding  that  a  trarsfer  by  the 
bankrupt  of  certain  stock  in  a  corporation  to  his  wife  was  antedated  and 
was  fraudulently  made  with  intent  to  conceal  the  stock  from  his  trustee, 
Justifjring  denial  of  a  discharge,  the  word  "conceal"  with  reference  to 
the  concealment  of  assets  by  a  bankrupt  in  Bankr.  Act  July  1,  1898,  e 
-  641,  S  1,  subd.  22,  30  Stat  644  (U.  S.  Comp.  St  1901,  p.  3419),  being  given 
a  broad  meaning. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  720-722; 
Dec  Dig.  i  414.* 

For  other  definitions,  see  Words  and  Phras^  voL  2,  pp.  1377-1384.] 

7.  Bankbuptot  (f  414*) — ^Dischabqe^-Offenses — Weight  of  Evidence. 

While  a  bankrupt  cannot  be  convicted  of  an  offense  involving  punish- 
ment by  imprisonment,  as  provided  by  Bankr.  Act  July  1,  1898,  e.  641« 
I  29,  30  Stat  654  (U.  S.  Comp.  St  1901,  p.  3433),  except  on  evidence  es- 
tablii^ing  his  guilt  beyond  a  reasonable  doubt,  a  fair  preponderance  of 
evidence  is  sufficient  to  establish  a  fraudulent  concealment  of  assets'  to 
bar  the  bankrupt's  discharge. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  SI  720-722; 
Dec.  Dig.  I  414.*] 

&  Appeal  and  Erbob  (i  1019*) — ^Findings  of  Mastbs — ^Review — Conflxct- 
INO  Evidence. 

Findings  of  fact  by  a  special  master  on  confiicting  testimony,  uninflu- 
enced by  mistaken  conclusions  of  law,  should  not  be  disturbed,  though 
the  court,  but  for  such  findings,  might  have  reached  a  different  conclu- 
sion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  400S- 
4010;  Dec.  Dig.  9  1019.*] 

In  Bankruptcy.  In  the  matter  of  Michael  Doyle,  doing  business 
under  the  name  of  Michael  Doyle  &  Co.,  bankrupt  On  specifications 
of  objection  to  a  bankrupt's  discharge.    Sustained  in  part 

James  M.  E.  O'Grady,  of  Rochester,  N.  Y.  (George  P.  Keating, 
of  Buffalo,  N.  Y.,  of  counsel),  for  bankrupt. 

Harlan  W.  Rippcy,  of  Rochester,  N.  Y.,  for  trustee. 

Lewis,  McKay  &  McMillan,  McGuire  &  Wood,  and  Harlan  W. 
Rippey,  all  of  Rochester,  N.  Y.,  for  objecting  creditors. 

HAZEL,  District  Judge.  Specifications  in  opposition  to  the  dis- 
charge of  Michael  Doyle,  the  bankrupt  herein,  were  filed  by  the 
trustee  and  various  creditors,  and,  following  the  usual  courscf,  ref- 
erence was  had  to  a  special  master  to  ascertain  the  facts,  and  to 
report  them  with  his  opinion  thereon  to  this  court.  The  contest 
over  the  discharge  of  the  bankrupt  included  eight  specific  objec- 
tions in  relation  to  each  of  which  much  testimony  was  taken ;  most 
of  it,  however,  bearing  upon  the  claim  that  the  bankrupt  trans- 
ferred and  concealed  his  property  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  bankrupt  estate.  At  the  beginning  of 
the  hearings  before  the  special  master,  a  number  of  preliminary  ob- 
jections were  made  on  behalf  of  the  bankrupt,  but  such  objections 
in  their  entirety  have  not  been  seriously  pressed.  In  any  event,  I 
think  they  are  without  substantial  merit,  and  are  therefore  over- 
ruled. 

•For  oUi«r  caiet  see  eame  topic  ft  8  huubmsl  in  Dec.  ft  Am.  Difi.  1907  to  date,  ft  Rep'r  Indexes 
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Upon  proceeding  to  the  merits  of  the  controversy,  the  evidence 
shows  that  the  bankrupt  and  one  Gebbie  jointly  engaged  in  the 
milk  business  a  number  of  years  ago  at  Rochester,  N.  Y.,  and  that 
in  1895  the  partnership  was  incorporated  as  the  Mohawk  Con- 
densed Milk  Company,  and  has  at  all  times  conducted  a  large  and 
lucrative  business.  The  bankrupt  was  bookkeeper  as  well  as  treas- 
urer of  the  company,  and  originally  owned  275  shares  of  its  cap- 
ital stock  which  number  of  shares  together  with  additional  shares 
he  is  claimed  to  have  owned  at  the  period  of  his  bankruptcy. 
Along  in  about  the  year  1903  there  was  discovered  a  shortage  in 
the  accounts  of  the  bankrupt  as  treasurer  of  the  Milk  Company, 
and  in  making  good  the  indebtedness  and  liability  he  is  claimed 
by  the  objecting  creditors  to  have  become  insolvent,  though  he 
continued  carrying  on  a  separate  business  as  an  extensive  dealer 
in  fruits,  dealing  in  domestic  and  foreign  markets  under  the  name 
of  Michael  Doyle  &  Co.,  and  owned  securities  in  various  corpora- 
tions and  enterprises  to  the  date  of  bankruptcy.  »^ 

The  evidence  shows  that  in  the  year  1904  and  in  following  years 
the  bankrupt  transferred  to  his  wife  insurance  policies  and  se- 
curities, consisting  of  shares  of  stock  in  different  corporations, 
amounting,  to  a  large  sum  of  money.  In  1906  he  conveyed  to  her 
their  homestead  in  Lake  avenue,  but  the  deed  was  not  recorded  un- 
til just  before  bankruptcy.  He  claims  that  several  years  prior 
thereto,  while  solvent,  he  assigned  to  her  270  shares  of  the  capital 
stock  of  the  Mohawk  Condensed  Milk  Company,  and  also  depos- 
ited large  amounts  of  money  in  banks  at  different  times  in  her 
name.  In  May,  1908,  it  was  ascertained  that  Doyle  had  used  in  his 
individual  business  money  that  had  come  into  his  possession  as 
treasurer  of  the  Mohawk  Condensed  Milk  Company,  amounting  in 
the  aggregate  to  $192,621.95.  It  appears  that  from  the  time  he 
first  transferred  securities  to  his  wife  he  concededly  signed  her 
name  on  withdrawal  checks  and  deposits  made  by  him  in  her  name, 
and  in  all  his  dealings  with  reference  to  credits  and  deposits  and 
business  transactions  generally  had  her  complete  sanction.  She 
herself  gave  no  attention  to  her  husband's  affairs,  and  was  willing 
that  he  should  use  as  he  saw  fit  the  securities  and  money  he  had 
assigned  or  given  her.  She  owned  no  property  whatsoever  save 
that  which  had  been  given  her  by  her  husband  at  different  times 
during  a  period  of  20  years  anterior  to  the  bankruptcy.  The  gen- 
eral claim  of  the  objecting  creditors  is  that  the  bankrupt  has  been 
insolvent  since  1900,  and  that  the  various  assignments  of  securities 
to  his  wife  were  made  pursuant  to  a  scheme  by  which  she  was  to 
hold  title  thereto  in  order  to  withhold  them  from  his  creditors  and 
from  his  trustee  in  the  event  of  his  adjudication  as  a  bankrupt. ,  In 
support  of  the  contention  that  he  was  the  personal  owner  of  such 
assigned  properties,  it  is  pointed  out  that  in  his  original  schedule 
of  assets  and  liabilities  filed  in  this  proceeding  the  270  shares  of 
stock  of  the  Mohawk  Condensed  Milk  Company  are  specified  as 
an  asset  and  subject  to  the  lien  of  Belding  Bros,  for  advances, 
and  that  subsequently  he  assigned  such  shares  of  stock  to  his  wife 
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antedating  the  assignment  ten  years  and  eight  months,  to  wit,  De- 
cember 24,  1897. 

In  May,  1908,  at  a  meeting  of  his  creditors  held  at  the  office  of 
his  attorney,  the  bankrupt  practically  admitted  his  insolvency,  and 
at  his  request  a  committee  of  his  creditors  was  appointed  to  ex- 
amine into  his  affairs  with  a  view  to  extending  the  time  for  pay- 
ment of  his  debts  if  his  business  affairs  and  his  ownership  of  prop- 
erties, real  and  personal,  so  warranted.  Afterwards  the  committee 
made  a  report  to  the  creditors  recommending  a  two  years  exten- 
sion of  time  for  payment,  with  the  understanding  that  Doyle  should 
transfer  to  the  committee  in  trust  all  the  real  property  and  eq- 
uities in  personal  property  which  he  then  claimed  to  own,  and 
which  concededly  were  of  large  value.  He  assented  to  the  pro- 
posed arrangement  on  condition  that  the  amounts  realized  on  the 
sale  of  shares  of  stock,  etc.,  oter  and  above  the  amounts  for  which 
they  were  pledged  might  be  used  by  him  in  the  conduct  of  his  busi- 
ness. However,  on  August  12,  1908,  the  committee  of  creditors 
further  reported  that,  as  a  few  of  the  creditors  had  put  their  claims 
in  judgment,  the  existing  negotiations  for  settlement  had  been 
abandoned,  and  that  they  had  determined  to  file  a  petition  in  bank- 
ruptcy, which  petition,  by  the  way,  had  already  been  filed  on  the 
previous  day  by  the  attorney  for  the  bankrupt  who  acted  for  the 
committee  of  creditors  and  the  petitioning  creditors.  Importance 
is  attached  to  the  fact  that  the  bankrupt  and  one  of  the  petitioning 
creditors  who  was  in  his  employ  actively  interested  themselves  in 
securing  from  different  creditors  proxies  with  an  intention  of  elect- 
ing a  friendly  trustee,  and  that  at  the  creditors'  meeting  the  chal- 
lenge of  the  right  to  vote  such  proxies  was  sustained  by  the  ref- 
eree who  then  appointed  the  trustee  herein.  It  is  claimed  that, 
when  the  bankrupt  failed  in  his  attempt  to  elect  a  trustee  nomi- 
nated by  him,  he  filed  for  his  wife  in  the  bankruptcy  court  a  claim 
amounting  to  $76,000. 

The  conclusions  of  the  special  master  are  principally  based  upon 
inferences  drawn  from  the  acts  and  conduct  both  before  and  after 
the  bankruptcy  of  the  bankrupt,  whose  denials  of  an  intent  to  cheat 
and  defraud  his  creditors  the  special  master  elected  to  disregard  as 
unworthy  of  credence.  It  would  not  be  worth  while  to  review  at 
length  the  various  grounds  of  opposition  to  the  discharge  of  the 
bankrupt,  or  to  detail  the  evidence  more  fully,  inasmuch  as  the 
master  in  an  exhaustive  opinion  has  stated  his  reasons  for  his  con- 
clusions and  drawn  specific  attention  to  the  proofs,  were  it  not 
that,  on  motion  to  affirm  his  report,  it  was  asserted  that  he  had 
shown  violent  prejudice  against  the  bankrupt. 

In  the  determination  of  the  specifications,  it  is  of  the  utmost  im- 
portance to  first  ascertain  whether  the  bankrupt  was  insolvent  with- 
in the  meaning  of  the  Bankruptcy  Act  when  the  asserted  trans- 
fers and  assignments  of  properties  to  his  wife  were  made. 

[1]  In  an  action  brought  by  the  trustee  against  Mrs.  Doyle  to  re- 
cover a  preference — i.  e.,  the  conveyance  on  or  about  July  1,  1908,  of 
the  White  street  property — it  was  held  by  the  trial  court  that  at  such 
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time  and  from  March  1,  1908,  the  bankrupt  was  actually  insolvent, 
and  his  insolvent  condition  known  to  the  transferee.  Was  such  his 
condition  at  a  period  earlier  than  that  found  by  the  trial  court?  The 
special  master  found  that  the  bankrupt  was  insolvent  in  1900,  and  con- 
tinued in  that  condition  throughout  the  years  preceding  the  bank- 
ruptcy. His  fruit  business,  before  1907,  is  claimed  by  him  to  have 
been  fairly  successful,  although  always  uncertain  from  year  to  year 
as  to  profits,  and  he  claims  to  have  accumulated  a  substantial  property 
from  his  investments  from  which  he  frequently  not  only  assigned  to 
his  wife  securities,  stocks,  etc.,  but  also  gave  her  money  in  various 
sums  aggregating  many  thousands  of  dollars.  Aside  from  his  own- 
ership of  shares  in  the  Mohawk  Condensed  Milk  Company  and  the 
fruit  business,  he  was  the  owner  of  a  large  number  of  shares  of  stock 
in  a  street  railway  enterprise  in  New  England  continuing  therein  from 
1891  to  the  time  of  the  bankruptcy.  He  was  also  a  stockholder  in 
the  Manitou  Beach  Railroad  to  the  amount  of  about  $100,000,  which 
interest,  owing  to  the  destruction  of  the  railroad  by  a  severe  storm 
in  the  spring  of  1908,  terminated  in  the  complete  loss  of  the  invest- 
ment. While  he  was  perhaps  ignorant  of  his  insolvency,  as  that  term 
is  defined  by  the  Bankruptcy  Act,  and  believed  himself  financially  re- 
sponsible a  short  time  before  the  petition  herein  was  filed,  yet  the 
excessive  book  values  of  his  property,  real  and  personal,  the  incum- 
brances' thereon  including  outstanding  accounts  and  items  which,  in- 
stead of  being  cleared  off,  were  carried  on  his  books  from  year  to 
year  as  assets  of  his  business,  would  seem  to  indicate  his  insolvency 
at  an  earlier  period  than  found  by  the  state  court.  On  this  subject 
it  may  briefly  be  stated  that  in  the  latter  part  of  the  year  1901  the  lia- 
bilities of  the  bankrupt  exceeded  his  assets  by  $47,820.09,  and  that 
such  condition  continued  in  increasing  amounts  in  the  following  years, 
so  that  in  the  year  1908  there  was  a  deficit  of  $73,381.70. 

The  conclusion,  however,  of  the  special  master  on  this  point  is  at- 
tacked as  unfair  to  the  bankrupt,  as  it  is  claimed  that  there  was  clear 
error  in  the  major  premise  upon  which  it  was  based,  in  that  the  bank- 
rupt did  not  carry  upon  his  books  as  an  asset  an  item  of  indebtedness 
to  a  Rotterdam  firm  of  $84,673.77,  and  it  is  denied  that  his  books 
were  incorrect  or  false  in  this  particular.  The  bankrupt  contends  that 
the  claim  of  Vanderhoven  Bros,  was  not  in  fact  carried  as  an  asset, 
that  in  1904  the  debt  was  compromised  by  the  payment  of  $16,000 
and  his  liability  accordingly  decreased,  so  that  there  was  a  saving  to 
the  business  of  $68,783,  and  not  the  claimed  loss  of  $100,000.  The 
witness  Tylee,  an  expert  accountant  who  for  a  period  of  four  or  five 
years  prior  to  the  bankruptcy  was  a  bookkeeper  for  the  bankrupt, 
substantially  testified  that  the  books  carried  the  account  of  Vander- 
hoven Bros,  as  an  asset  and  failed  to  show  a  settlement  prior  to  1904. 
It  appears,  true  enough,  that  the  ledger  carried  the  account  as  a  lia- 
bility, yet  there  was  no  corresponding  credit  to  the  merchandise  ac- 
count prior  to  October  21,  1904.  While  it  is  not  thought  that  the  evi- 
dence establishes  intentional  falsification  of  the  books,  yet  that  they 
show  large  losses  in  the  business  from  year  to  year  and  the  insolvency 
of  the  bankrupt  for  a  period  of  four  or  five  years  prior  to  the  bank- 
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ruptey  IS  sufficiently  demonstrated,  and  in  reaching  this  conclusion  I 
have  not  omitted  to  consider  the  claim  6f  the  bankrupt  that  various 
properties,  including  Brighton  real  estate,  were  not  sufficiently  taken 
into  account  by  the  special  master. 

[2]  As  to  the  specifications:  The  special  master  found  as  estab- 
lished specification  2  which  relates  to  a  false  oath  made  by  the  bank- 
rupt, in  that  he  testified  that  he  did  not  in  the  year  1908  transfer  any 
property  to  his  wife.  I  think,  however,  that  in  view  of  the  bankrupt's 
explanation  before  the  completion  of  his  examination  that  he  had  tes- 
tified  inadvertently  and  mistakenly  regarding  such  transfers  of  securi- 
ties, and  that  it  was  not  his  intention  to  falsely  testify  negatives  any 
intention  on  his  part  to  make  a  false  oath  in  this  proceeding. 

[3]  Nor  do  I  regard  the  third  specification,  relating  to  the  conceal- 
ment of  wax  paper,  cartons,  etc.,  should  bar  his  discharge.  It  appears 
that,  after  his  adjudication,  the  bankrupt  continued  his  business  as 
agent  for  his  wife,  and  that  the  receiver  sold  him  some  of  the  stock 
on  hand,  and  that  correspondence  was  afterwards  exchanged  between 
the  bankrupt  and  the  receiver  relating  to  the  purchase  by  the  bankrupt 
of  additional  property  that  had  been  left  in  his  possession.  The  evi- 
dence falls  short  of  showing  that  there  was  a  fraudulent  concealment 
of  the  property  within  the  meaning  of  the  Bankruptcy  Act.  In  fact, 
there  seems  to  have  been  a  tacit  acquiescence  by  the  receiver,  who  was 
entitled  to  take  the  property  into  his  possession,  that  the  bankrupt 
should  use  such  materials  with  the  understanding  that  Mrs.  Doyle 
would  pay  therefor. 

[4]  The  fourth  specification  relates  to  the  transfer  by  the  bankrupt 
to  his  attorney  of  his  equity  in  certain  securities  which  were  not  sched- 
uled and  of  money  on  deposit  in  the  National  Bank  of  Commerce. 
The  assigned  securities  had  been  pledged  as  collateral  security  for  pre- 
vious loans  and  advances  to  the  bankrupt,  and,  though  the  bank  has 
since  satisfied  its  claim  out  of  part  of  the  collateral  pledged  to  it,  the 
assignee,  Mr.  O'Grady,  has  not  realized  anything  on  the  remaining 
securities  or  on  the  amount  realized  on  the  sale  by  the  bank,  nor  taken 
the  same  into  his  possession  under  his  assignment.  Since  the  argu- 
ment he  has  tendered  to  the  trustee  the  delivery  of  an  assignment  of 
his  interest  in  the  securities,  but,  according  to  the  reply  brief,  such 
assignment  was  conditional  and  in  the  opinion  of  counsel  for  the  trus- 
tee necessitates  bringing  an  action  against  the  bankrupt  to  recover  the 
equities.  Such  conditional  assignment  will  not  now  relieve  the  bank- 
rupt from  the  consequences  of  his  acts,  or  be  considered  to  negative 
his  obvious  intention  to  conceal  his  equities  in  such  property,  which, 
according  to  the  evidence,  amounted  to  about  $900.  The  assignment 
to  his  attorney  was  made  on  the  day  before  the  filing  of  the  petition 
in  bankruptcy,  and  was  delivered  to  the  bank  holding  the  securities 
in  pledge  after  the  adjudication.  The  explanation  of  the  bankrupt 
that  the  assignment  was  made  merely  for  the  purpose  of  enabling  his 
attorney  to  collect  the  surplus  after  satisfying  the  pledge  seems  espe- 
cially incredible  in  view  of  the  fact  that  he  was  thoroughly  familiar 
with  the  bankruptcy  proceedings  which  were  then  imminent,  and  his 
omission  to  schedule  his  interest  in  the  said  securities  indicates  an 
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intentional  concealment  of  his  property  and  an  utter  disregard  of  his 
duty  to  surrender  it  to  his  creditors. 

[5]  By  the  seventh  specification,  the  bankrupt  is  charged  with  hav- 
kig  deeded  to  his  wife  an  undivided  one-half  interest  in  the  ware- 
house on  White  street.  It  is  shown  that  in  an  action  in  the  Supreme 
Court  of  this  state  by  the  trustee  against  Mrs.  Doyle  it  was  decided 
that  the  conveyance  to  her  was  to  secure  her  as  creditor  to  the  amount 
of  $10,000,  but,  as  the  conveyance  was  made  within  four  months  of 
bankruptcy,  a  preference  had  been  given  his  wife  by  the  bankrupt 
over  other  creditors  of  the  same  class,  and  by  decree  of  the  court 
such  deed  was  canceled  and  annulled.  The  learned  court  expressed  - 
the  opinion  that  the  said  transfer  was  not  fraudulently  made,  but  tJiat 
it  was  made  in  the  belief  that  the  bankrupt  was  still  solvent.  The  spe- 
cial master,  however,  believed  that  the  evidence  before  him  disclosed 
a  fraudulent  concealment  by  the  bankrupt  of  his  property  under  sec- 
tion 14b  of  the  Bankruptcy  Act.  Inasmuch  as  the  Supreme  Court  ex- 
pressly found  that  $10,000  was  borrowed  by  the  bankrupt  from  Mrs. 
Doyle  a  number  of  years  before  the  conveyance,  it  may  fairly  be  ac- 
cepted I  think  that  the  transfer  was  in  the  nature  of  a  preferential 
payment  to  Mrs.  Doyle,  a  creditor,  as  distinguished  from  a  fraudulent 
transfer  to  which  latter  the  element  of  an  intent  to  defraud  is  essen- 
tial. Githens  et  al.  v.  Shiffler  et  al.  (D.  C.)  112  Fed.  505 ;  In  re  Maher 
(D.  C.)  144  Fed.  503. 

[8]  The  fifth  specification  charges  a  transfer  by  the  bankrupt  while 
insolvent  of  270  shares  of  the  capital  stock  of  the  Mohawk  Condensed 
Milk  Company  of  the  par  value  of  $27,000.  The  bankrupt  testified 
that  he  transferred  these  shares  of  stock  to  his  wife  on  December  24, 
1897,  the  consideration  therefor  being  his  love  and  affection  for  her, 
and  that  later,  on  January  6,  1908,  he  assigned  to  her  five  additional 
shares  which  were  not  included  in  the  earlier  exhibit  assignment.  He 
claims  to  have  been  clearly  solvent  at  these  times,  and,  indeed,  there 
is  no  evidence  to  show  that  that  was  not  the  situation  at  the  date  of 
the  earlier  assignment. 

The  ramifications  of  this  stock  which  is  now  held  by  the  Genesee 
Valley  Trust  Company  as  a  pledge  for  advances  to  the  bankrupt, 
and  which  is  valued  at  $60,000  over  the  amount  pledged,  need  not 
be  dwelt  upon.  Its  fraudulent  concealment  concededly  depends 
wholly  upon  whether  or  not  it  was  actually  assigned  by  the  bank- 
rupt to  his  wife  in  the  year  1897.  It  was  scheduled  by  the  bank- 
rupt as  an  asset,  and  at  the  time  of  the  bankruptcy  was  held  by 
Belding  Bros,  of  New  York  City  as  collateral  security,  being  after- 
wards pledged  to  the  Genesee  Valley  Trust  Company.  It  appears 
that  because  of  his  ownership  thereof  Doyle  in  1908  became  enti- 
tled to  receive  812  shares  of  increased  stock  in  the  Mohawk  Con- 
densed Milk  Company  of  the  value  of  $81,200.  All  of  the  stock 
was  issued  to  the  bankrupt  save  one-half  of  the  said  increased 
stock,  which  was  issued  to  Mrs.  Doyle  at  the  suggestion  of  the 
Bank  of  Commerce  for  the  purpose  of  securing  a  loan  of  $40,000 
made  to  her  after  a  refusal  of  the  same  to  the  bankrupt.  The  bank- 
rupt testified  that  he  had  assigned  the  original  shares  to  his  wife. 
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and  the  purported  assignment  was  oflfered  in  evidence.  No  claim 
is  made  that  Mrs.  Doyle  took  title  to  the  stock,  or  that  it  was  trans- 
ferred to  her  on  the  books  of  the  company.  Her  testimony  as  to 
her  ownership  was  indefinite  and  contradictory.  Her  version  of 
the  transaction  is  that  in  1905  a  friend  advised  her  to  have  this 
stock  put  in  her  name,  and  that,  shortly  afterwards,  she  received 
270  shares,  and  within  a  year  or  two  5  additional  shares,  while  the 
purported  assignment  was  dated  ten  years  before  the  transfer  of 
the  latter  shares. .  She  also  testified  that  the  assignment  was  made 
to  secure  advances  to  her  from  the  Genesee  Valley  Trust  Company 
and  Belding  Bros,  for  and  on  account  of  her  husband,  but  the  evi- 
dence clearly  shows  that  she  borrowed  for  Mr.  Doyle  after  the 
bankruptcy  proceedings  were  instituted,  and  not  before.  Subse- 
quent to  the  bankruptcy  the  bankrupt  prevailed  upon  Mr.  Badger 
to  give  his  note  to  the  Genesee  Valley  Trust  Company  for  $88,855.- 
92,  the  amount  for  which  the  stock  was  pledged  to  Belding  Bros., 
and  which  was  then  held  by  the  Trust  Company  as  collateral  to 
the  Badger  note,  together  with  other  shares  owned  by  Curtice 
Bros.  At  such  time  there  was  delivered  to  the  Trust  Company  an 
agreement  between  Mrs.  Doyle  and  Mr.  Badger  reciting  that  Mrs. 
Doyle  was  the  owner  of  275  shares  of  stock  in  the  Mohawk  Con- 
densed Milk  Company,  and  that,  on  payment  of  the  Badger  note, 
such  number  of  shares  would  be  transferred  to  her. 

The  theory  of  the  objecting  creditors  is  that  at  the  time  the 
bankrupt  scheduled  such  shares  of  stock  subject  to  the  claim  of 
Belding  Bros,  he  believed  the  trustee  would  accept  his  view  that 
there  wa?  no  equity  therein,  but  that,  failing  in  the  election  of  a 
friendly  trustee,  he  attempted  to  conceal  his  equities  by  the  pur- 
ported assignments  in  evidence,  and  the  recitation  of  ownership  in 
Mrs.  Doyle,  contained  in  Exhibit  47.  The  special  master  fully  con- 
sidered the  circumstances  in  their  entirety.  Rejecting  the  testi- 
mony of  the  bankrupt  and  his  wife  in  relation  to  the  assignment 
of  the  shares  of  stock,  he  credited  the  testimony  of  the  witness 
Hamilton,  a  handwriting  expert,  who  testified  that  in  his  opinion 
the  purported  assignment  was  executed  in  the  fall  of  1908,  and  not 
in  December,  1897,  as  claimed  by  the  bankrupt.  The  opinion  was 
based  upon  a  comparison  of  the  signature  of  the  assignment  with 
the  admitted  handwriting  of  the  bankrupt  in  1897  and  1908  and  up- 
on a  chemical  test  of  the  ink  used,  but  such  expert  testimony  was 
contradicted  by  another  handwriting  expert,  the  witness  Osborn, 
who  asserted  that  in  his  opinion  it  was  impossible  to  state  the 
month  or  year  of  the  execution  of  the  assignment,  though  he  ad- 
mitted that  the  handwriting  of  the  bankrupt  had  changed  from 
1897  to  1908.  Testimony  of  handwriting  experts,  the  use  of  the 
microscope  to  make  a  test  of  disputed  handwriting  or  of  the  par- 
ticular ingredients  of  the  ink  used,  is  at  times  of  undoubted  assist- 
ance in  determining  whether  or  not  the  writing  under  considera- 
tion was  done  at  a  purported  time;  but,  in  view  of  the  contradic- 
tory testimony  of  the  expert  witnesses,  I  do  not  ascribe  very  much 
value  to  the  testimony  of  the  witness  Hamilton,  and  would  not 
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on  that  testimony  alone  discredit  the  assignment,  but  the  many  pe- 
culiar circumstances  in  the  case  support  Aat  view  and  persuasively 
indicate  that  such  stock  at  the  filing  of  the  petition  herein  was 
really  the  property  of  Doyle  subject  only  to  the  pledge  of  fielding 
firos. 

[7]  No  one  would  perhaps  wish  to  convict  the  bankrupt  of  com- 
mitting an  offense  punishable  by  imprisonment  under  section  29 
of  the  Bankruptcy  Act  on  such  a  showing,  but,  to  bar  a  bankrupt's 
discharge,  it  is  enough,  I  think,  that  the  evidence  by  a  fair  prepon- 
derance establishes  a  fraudulent  concealment,  and  proof  thereof 
beyond  a  reasonable  doubt  Js  unnecessary.  In  re  Leslie  (D.  C.) 
119  Fed.  406;  In  re  Delmour  (D.  C.)  161  Fed.  589;  In  re  Dauchy 
(D.  C.)  122  Fed.  688;  Collier  on  Bankruptcy  (9th  Ed.)  339. 
In  disregarding  the  testimony  of  the  bankrupt  and  his  wife,  the 
special  master  acted  clearly  within  his  rights;  the  conclusion 
reached  by  him  being  that  the  evidence  was  so  conflicting  that  it 
could  not  be  safely  considered  to  negative  the  presumption  of  fraud 
following  from  the  conduct  of  the  bankrupt.  The  fact  that  at  the 
outstart  the  bankrupt  scheduled  such  shares  as  an  asset  would  seem 
to  strongly  negative  the  bona  fides  of  the  assignment.  His  ab- 
solute control  over  the  stock  from  the  time  it  was  issued  down  to 
the  bankruptcy  to  the  positive  exclusion  of  his  wife,  his  various 
pledges  thereof  to  banks  and  fielding  firos.  without  informing  the 
pledgees  until  after  the  bankruptcy  of  his  assignment  to  his  wife, 
his  assumed  ownership,  the  failure  of  himself  and  wife  to  assert  to 
Gebbie  during  the  complications  with  the  Milk  Company  the  wife's 
ownership  of  the  stock,  the  failure  to  transfer  the  same  on  the 
books  of  the  company,  are  all  circumstances  which  to  my  mind  in- 
dicate the  absence  of  an  intention  to  legally  transfer  the  stock  to 
Mrs.  Doyle.  The  purported  assignments  standing  alone,  without 
the  delivery  of  the  property  therein  described  or  without  some  af- 
firmative act  indicating  Mrs.  Doyle's  ownership  thereof,  do  not 
persuade  me  of  the  legality  of  the  assignments,  or  that  the  bank- 
rupt actually  divested  himself  of  title  thereto.  As  said  by  Judge 
Ray  in  Re  Leslie,  supra,  in  passing  upon  the  question  of  the  weight 
of  the  testimony : 

"Courts  are  not  compelled  to  accept  the  bald  statements  of  interested  wit- 
nesses, or  of  any  witness  when  his  statements  are  laden  with  inconsistencies, 
or  burdened  with  inherent  improbabilities,  or  discredited  by  incriminating 
confessions." 

From  all  the  circumstances  preceding  and  following  the  bank- 
ruptcy, it  is  difficult  to  escape  the  conclusion  that  the  bankrupt  de- 
signed to  save  as  much  as  possible  out  of  the  financial  wreck,  and, 
having  reason  to  believe  that  the  stock  was  of  much  more  value 
than  the  amount  for  which  it  was  pledged,  attempted  to  conceal 
the  same. 

[8]  To  permit  its  disposal  by  fraudulent  methods  would  obvi- 
ously prevent  a  just  administration  of  his  estate,  and  I  am  there- 
fore constrained  to  hold  that  the  findings  of  fact  by  the  special  mas- 
ter upon  conflicting  testimony,  uninfluenced  by  any  mistaken  con- 
clusions of  law,  should  not  be  disturbed,  even  though  this  court 
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but  for  such  findings  might  have  reached  a  different  conclusion. 
Such  is. the  rule  enunciated  in  Re  Harr  (D.  C.)  16  Am.  Bankr.  Rep. 
213,  143  Fed.  421,  and  in  numerous  other  cases. 

Another  specification,  the  ninth,  dealing  with  an  intent  on  the 
part  of  the  bankrupt  to  conceal  his  true  financial  condition,  as 
shown  by  his  failure  to  keep  books  of  account  from  which  his  finan- 
cial condition  could  be  ascertained,  has  been  sustained  by  the  spe- 
cial master,  but  I  think  it  would  serve  no  useful  purpose  to  ex- 
plicitly pass  upon  such  specification.  Enough  has  been  stated  to 
show  that  the  bankrupt  intentionally  concealed  certain  portions  of 
his  property  to  hinder,  delay,  and  defraud  his  creditors ;  such  con- 
cealment not  being  avoided  by  the  mere  scheduling  of  the  275 
shares  of  stock  as  an  asset,  for  the  word  "conceal"  by  subdivision 
22  of  section  1  of  the  Bankruptcy  Act  is  given  a  broad  meaning, 
and  the  subsequent  acts  of  the  bankrupt,  and  the  evidence  gen- 
erally, showing  that  he  has  attempted  to  keep  such  property  oi: 
the  equities  therein  from  the  possession  of  his  trustee  is  control- 
ling of  the  question  of  whether  or  not  there  was  a  concealment 
thereof  to  hinder,  delay,  and  defraud  creditors. 

My  conclusion  is  that  specifications  2,  3,  and  7  are  overruled, 
while  specifications  4  and  5  are  sustained..  It  follows  that  the  dis- 
charge of  the  bankrupt  will  be  denied. 


STROMBERG-OARLSON   TELEPHONE  MFG.  CO.   v.   SIMMONS. 
(District  Court,  N.   D.   Georgia.     August  29,   1912.) 

1.  Reformation  of  Instruments  (|  19*)— Grounds— Mutual  Mistake. 

Where  a  preliminary  contract  by  which  defendant  was  to  execute  to 
complainant  a  series  of  notes,  some  of  which  were  to  run  a  number  of 
years,  clearly  provided  that  they  should  contain  a  provision  making  the 
entire  debt  due  on  default  in  the  payment  of  any  note  or  interest,  but 
such  provision  was  omitted  by  mutual  mistake,  complainant  is  entitled 
to  have  the  notes  reformed  by  its  insertion. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent. 
Dig.  fl  74-78;    Dec.  Dig.  {  19.*] 

2.  Reference  (§  99*) — Reference  by  Consent— Findings  op  Master. 

Where  an  entire  case  is  referred  to  a  master  by  consent  of  the  par- 
ties, his  findings  of  fact  are  entitled  to  the  weight  of  the  verdict  of 
a  jury. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  (§  148-156; 
Dec.  Dig.  I  99.*] 

3.  Action  <§  62*) — Premature  Commencement— Extension  of  Debt. 

Pledges  of  additional  collateral  by  a  debtor  after  defaults  in  meet- 
ing partial  payments  held,  under  the  evidence,  not  to  have  been  made 
under  an  agreement,  express  or  implied,  for  an  extension  of  the  time 
of  payment,  so  as  to  render  a  suit  brought  by  the  creditor  several 
months  afterward  premature. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  fS  718-723;  Dec 
Dig.  f  62.* 

Premature  commencement  of  actions,  see  note  to  American  Bonding 
&  Trust  Co.  V.  Gibson  County,  76  a  C.  A.  159;  City  of  Trinidad  v. 
Hokasona,  102  C.  C.  A.  424.] 

•For  other  casei  see  same  topic  &  S  kttmbss  tn  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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In  Equity.  Suit  by  the  Stromberg-Carlson  Telephone  Manufactur- 
ing Company  against  C.  Jerome  Simmons.  On  exceptions  to  report  of - 
special  master.    Report. confirmed,  and  decree  for  complainant. 

See,  also  (C.  C.)  185  Fed.  211. 

The  following  is  the  report  of  John  M.  Slaton,  special  master: 

By  order  of  your  honor  of  date  April  6,  1911,  the  above  case  was  referred 
to  me  as  cipecial  master,  to  make  and  report  my  findings  in  accordance  with 
tbe  terms  of  said  order,  which  rei)ort  I  herewith  submit: 

The  complainant  was  engaged  in  the  business  of  manufacturing  telephones, 
supplies,  etc.  The  respondent  was  interested  in  the  Atlanta  Telephone  Com- 
pany, having  been  its  president.  The  indebtedness  constituting  the  subject- 
matter  of  this  litigation  was  for  borrowed  money.  The  bonds,  stocks,  etc., 
pertained  to  the  Atlanta  Telephone  Company. 

Tlie  complainant  filed  a  bill  against  the  respondent,  averring  that  certain 
notes  executed  by  him  to  complainant  failed,  through  error  of  the  scrivener, 
to  contain  an  acceleration  clause  making  the  whole  debt  due,  which  clause 
was  intended  by  both  parties,  in  accordance  with  a  preliminary  contract  be- 
tween them,  to  be  included.  Further,  said  bill  averred  that  certain  collateral 
pledged  to  secure  said  notes  was  improperly  described  therein  as  "first-mort- 
gage bonds,*'  instead  of  "gold  mortgage  bonds."  Complainant  prayed  a  refor- 
mation of  the  notes,  a  decree  in  its  favor  for  the  principal  and  interest  of 
'  said  notes  against  said  resi)ondent»  and  a  decree  for  the  sale  of  the  security  , 

pledged,  and  for  general  relief. 

The  respondent  filed  an  answer  admitting  the  indebtedness,  but  denied  the 
right  of  the  complainant  to  reformation  as  prayed,  and  claimed  that  the  debt 
was  not  due  for  reasons  hereinafter  stated.  He  further  charged  that  ineq- 
tdtable  conduct  on  the  part  of  complainant  in  preventing  him  from  realizing 
on  the  pledged  securities  should  debar  the  complainant  from  prevailing  in 
this  case. 

Reformation. 

The  first  question  is  the  right  of  reformation.  The  whole  case  centers  about 
a  contract  dated  July  11,  1907  (Rec.  p.  20).  That  contract,  made  between 
complainant  and  respondent,  clearly  contemplated  a  pledge  of  "gold  mortgage 
bonds,"  and,  in  fact,  the  complainant  has  in  its  custody  as  pledged  "gold 
mortgage  bonds."  Mr.  Simmons  himself  testifies:  "Now  I  knew  that  the 
Stromberg-Carlson  Company  were  to  have  for  my  debt  gold  bonds."  The 
evidence  shows  beyond  dispute  the  right  to  reformation  in  this  particular. 

The  contract  of  July  11,  1907  (Rec.  p.  20),  provided  that  the  indebtedness 
should  be  put  in  '*note  form,"  and  that  said  note  should  run  through  a  period 
of  14  years,  interest  to  be  paid  at  certain  times,  and  the  principal  to  be  re- 
duced at  certain  intervals,  in  default  of  compliance  with  which  the  whole 
debt  should  be  due.    Mr.  McCanne,  representing  complainant,  did  not  prepare 
the  notes  until  January,  1908.     The  delay  was  occasioned  by  preliminary 
steps  essential  to  carry  out  the  contract    His  testimony  is  to  the  effect  tb&^ 
he  had  before  him  the  contract  of  July  11,  1907,  and  endeavored  to  follow  it. 
As  a  form  for  guidance,  he  utilized  a  blank  employed  by  the  trust  compax^y 
with  which  he  dealt.    Either  his  eye  overlooked  one  line  in  dictating  to  t.li^ 
stenographer,  or  the  stenographer  made  the  error  of  omitting  from  the  note 
the  words:   **This  whole  obligation  shall  immediately  become  due  and  po-y- 
able."    This  accelerative    clause  had  been  inserted  at  the  suggestion  of  ^^ 
member  of  the  executive  committee  of  complainant,  when  the  form  prepaireo- 
by  Mr!  McCanne  for  a  payment  of  the  entire  debt  in  one  and  two  years  i?v^o.» 
modified  so  as  to  allow  a  longer  extension.    This  accelerative  feature    -^vo-s 
fully  explained  to  Mr.  Simmons  (page  624).    The  embarrassed  condition  ot.    tX^^ 
Telephone  Company,  the  long  number  of  years  through  which  the  indel>t^A- 
neas  was  to  run,  the  helpless  situation  of  the  complainant  without  it,      a.vv 
emphasize  Its  importance. 

It  is  true  that  Mr.  McCanne,  In  following  the  form  of  pledge  for  exi>ic^^s»- 
ing  the  contract  of  July  11,  1907,  put  into  the  note  the  provision,  not  c«.^^«tcV 
for  by  said  contract,  that  the  securities  might  be  sold  witliout  notice      ^l3cx«^ 
1WF.-17 
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bought  in  by  the  pledgee.  Also  two  notes  were  executed  Instead  of  one, 
which  is  manifestly  immaterial.  But,  when  Mr.  McCanne  returned  the  notes 
to  Simmons,  he  accompanied  them  with  a  letter  stating:  "We  now  inclose 
notes  prepared  for  you  to  execute  in  accordance  with  the  terms  of  the  pre- 
liminary agreement  of  July  11,  1907."  Mr.  Simmons  says  he  examined  the 
notes  and  found  the  accelerating  clause  omitted*  but  thought  the  change  of 
the  notes  was  intentional.  I  think  that,  under  the  circumstances,  Mr.  Sim- 
mons was  estopped  from  objecting  to  the  reformation  of  the  notes. 

Mr.  Simmons'  recollection  about  the  matter  is  admittedly  hazy,  for  he  tes- 
tifies, in  explanation  of  his  subsequent  letters,  inconsistent  wiUi  his  knowl- 
edge of  the  omission  of  the  accelerative  clause,  that  he  had  forgotten  about  it 

In  fact,  every  letter  and  document  in  the  case  shows  an  insistence  upon  the 
contract  of  July  11,  1907,  and  no  documentary  evidence  in  the  case  is  con- 
sistent with  any  theory  except  the  presence  of  the  accelerative  clause  in  the 
notes.  Mr.  Simmons  and  his  son  differ  from  Messrs.  McCanne,  Kodclf,  Wolf, 
and  Conklin,  but  every  letter  from  Mr.  Simmons,  every  paper  signed  by  him, 
every  letter  to  him  containing  pertinent  communications  undented  by  him, 
all  establish  that  he  believed  the  complainant  had  the  right  to  declare  the 
entire  debt  due. 

The  circumstances  of  the  case  show  no  laches.  The  letter  to  Mr.  Sinmions 
containing  the  notes  said  they  were  executed  in  accordance  with  the  contract 
of  July  11,  1907,  and  Mr.  McOanne  had  the  right  to  rely  on  his  attention  be- 
ing called  by  Mr.  Simmons  to  any  variance  therefrom.  Mr.  McOanne  unin- 
tentionally omitted  the  accelerative  clause,  and,  finding  the  facts  as  above 
stated,  I  find  in  favor  of  the  reformation  of  the  notes  in  that  particular. 

Did  the  deposit  of  other  securities  operate,  under  the  facts,  to  postpone 
the  defauJt  or  to  render  the  suit  premature? 

Under  the  contract  of  July  11,  1907,  certain  "first-mortgage  bonds"  were 
to  be  exchanged  for  "gold  mortgage  bonds,"  which  were  to  be  pledged  for  the 
indebtedness  of  Mr.  Simmons  to  complainant  No  payment  on  the  notes, 
either  as  interest  or  in  reduction  of  the  principal,  was  made  subsequent  to 
February,  1908.  Mr.  Simmons  was  begging  for  time,  explaining  the  depres- 
sion in  business  and  loss  of  telephones  by  reason  of  the  panic  Being  in 
arrears  and  being  pressed  for  payment  (page  95),  Mr.  Simmons  on  October 
28,  1908,  wrote  to  Mr.  McCanne,  representing  complainant,  suggesting  that 
he  take  about  $80,000  in  bonds  (which  turned  out  to  be  $69,000),  and  which 
were  not  covered  by  the  contract  of  July  11,  1907,  and  that  Mr.  McCanne 
sell  them,  paying  up  Simmons'  arrearages  (page  96).  Instead,  McCanne  took 
the  $69,000  In  bonds  as  additional  s^urity  (page  97),  and  made  a  specific 
written  agreement  (pages  101,  102)  that  said  bonds  are  to  be  held  under  the 
agreement  of  July  11,  1907,  varying  only  in  the  provision  that  more  bonds 
on  account  of  payments  shall  be  returned  of  the  $69,000  lot  than  of  those 
pledged  in  the  July  11,  1907,  agreement. 

Mr.  Simmons,  failing  to  make  any  payment  on  his  indebtedness,  was  visited 
in  Atlanta  by  Mr.  McCanne  on  February  19,  1909  (page  102),  and  again  Mr. 
Simmons  signed  a  specific  pledge  agreement  for  a  deposit  of  $13,000  more 
gold  bonds  (pages  103,  104),  expressly  providing  that  they  should  be  held 
under  the  contract  of  July  11,  1907,  differing  only  in  the  proportionate  with- 
drawals on  reductions  of  the  debt 

It  will  be  observed  from  the  original  contract  of  July  11,  1907,  respondent 
was  obligated  to  exchange  firstrmortgage  bonds  for  gold  mortgage  bonds,  and 
he  had  not  effected  exchange  of  but  about  $40,500  of  these  bonds  (see  also 
page  113).  Complainant  insisted  that  this  should  be  done  (page  119).  The 
unexchanged  bonds  seemed  to  have  been  pledged  for  indebtedness  with  some 
Atlanta  creditor.  The  complainant  insisted  (page  121)  that  respondent  either 
pledge  with  it  as  additional  security  the  $6,000  of  bonds  held  by  him,  or  that 
they  should  be  utilized  in  effecting  the  exchange  of  bonds  above  mentioned. 
On  October  11,  1909,  Mr.  Simmons  adopted  the  former  alternative,  and 
pledged  with  complainant  the  $6,000  of  bonds  under  a  specific  agreement  that 
they  should  come  under  the  July  11,  1907,  agreement  The  pledge  specifically 
provided  that  this  pledge  of  the  $6,000  of  bonds  should  be  released  if  the  ex- 
change of  the  bonds  named  in  the  pledge  were  made  by  Simmons.  Otherwise, 
they  should  "be  held  unconditionally." 
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There  are  the  three  deposits  of  bonds  on-  which  respondent  claims  an  im- 
plied Indulgence  which  would  render  the  suit  premature.  In  one  Instance, 
Mr.  Slnmions  testifies  (page  264)  that  Mr.  McCanne  did  not  say  ''in  so  many 
words,  *we  will  Indulge  you.* "    He  said:   **  *We  are  Indulging  you.* " 

Doubtless  the  deposits  were  made  with  the  hqpe  of  indulgence,  and  Mc- 
Canne thought  such  was  the  hope  of  Simmona  But  McCanne  denies  any 
promise  of  indulgence,  and  the  express  terms  of  the  pledge  exclude  indul- 
gence. In  his  brief  respondent  claims  a  right  of  indulgence  of  five  years. 
•But  the  deposit  of  bonds  is  followed  up  to  the  very  date  of  suit  by  letters 
from  Mr.  Shnmons  admitting  the  right  of  complainant  to  sue  for  the  entire 
Indebtedness,  and  negatiying  tbe  possibility  of  reliance  by  respondent  on  any 
indulgence.  The  very  last  deposit  of  the  $6,000  of  bonds  was  for  the  purpose 
expressly  of  forcing  an  exchange  of  bonds  as  provided  by  the  agreement  of 
July  11.  1907. 

I  must  hold  that  the  deposit  of  bonds  created  neither  expressly  nor  im- 
pliedly any  right  of  Indulgence  or  extension  of  time  of  payment 

Clipping  Coupon  Agreement 

The  Atlanta  Telephone  Company  had  suffered  reverses,  and  was  badly  in 
need  of  rehabilitation.  Complainant  owned  a  large  number  of  bonds  as  did 
Mr.  Simmons.  Receivership  was  threatened  under  foreclosure.  Therefore  an 
agreement  was  made  on  June  6,  1909  (pages  113,  114),  that  all  the  bondhold- 
ers who  could  be  persuaded  should  clip  their  coupons,  thus  enabling  the 
company  to  use  interest  money  .for  needed  repairs,  etc.  This  was  equally 
beneficial  to  complainant  and  respondent  This  agreement  provided  that, 
if  the  rehabilitation  did  not  progress  satisfactorily  to  the  committee  named, 
a  foreclosure  might  be  brought  on  by  them.  Respondent  claims  that  Mr. 
McCanne  induced  him  to  consent  to  this,  thereby  depriving  him  of  means 
to  meet  his  indebtedness  to  complainant,  upon  the  promise  of  postponing  his 
indebtedness. 

In  the  first  place,  it  will  be  observed  that  on  June  5,  1909,  the  date  of  the 
agreement  many  defaults  had  taken  place  on  the  part  of  respondent  He 
was  equally  interested  with  complainant  in  the  reconstruction  of  the  prop- 
erty and  the  avoidance  of  foreclosure.  Even  with  this  security  agaiast  fore- 
closure its  avoidance  was  not  assured.  The  testimony  of  Mr.  Simmons  was 
vague  (pages  269,  350-354),  and  expressed  his  understanding  as  to  extension 
rather  than  express  language.  His  agreement  (page  113)  did  not  convey  any 
such  idea.  His  letters  subsequently  recognized  that  his  entire  indebtedness 
was  due.  If  the  additional  bonds  were  deposited  as  claimed,  then  there  was 
no  need  of  extension.  I  am  forced  to  find  that  no  indulgence  can  be  predi- 
cated on  the  clipping  of  the  coupons. 

Bad  Faith. 

It  is  further  claimed  by  respondent  that  complainant  should  not  prevail  in 
tills  suit  because  it  interfered  in  bad  faith  with  his  sale  of  the  telephone 
properties,  thereby  disabling  him  from  payhig  his  indebtedness. 

The  evidence  totally  fails  to  sustain  this  defense. 

Conclusion. 

While  there  is  conflict  in  the  memories  of  witnesses  on  several  points  at 
issue,  the  sittiation  and  surrounding  circumstances  are  with  the  complainant 

Beyond  this,  however,  the  master  must  report  that  every  letter,  agreement 
and  document  in  the  case,  signed  by  either  party  to  this  litigation,  is  in  favor 
of  complainant,  and  consistent  only  with  its  contentions.  The  claims  of  com- 
plainant are  asserted  in  numerous  letters  to  respondent,  and  nowhere  is 
there  a  denial  or  dissent  on  his  part. 

I  therefore  recommend  that  complainant  be  granted,  by  appropriate  decree, 
the  relief  prayed  in  its  bilL 

I  recommend  as  follows: 

The  notes  should  be  reformed  so  as  to  describe  the  bonds  pledged  as  "gold 
mortgage  bonds,**  instead  of  "first-mortgage  bonds,**  and  reformed  further  to 
provide  that  if  respondent,  C.  J.  Simmons,  should  default  in  any  payment 
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either  of  Interest  or  the  annual  reduction  of  the  principal  of  said  notes,  tie 
whole  obligation  shall  immediately  become  due  and  payable. 

That  respondent  O.  J.  Simmons  be  decreed  to  pay  forthwith  to  complainant 
the  sum  of  ^39,921.57  principal,  with  interest  at  6  per  cent  per  annum  from 
February  1, 1908,  said  decree  to  have  the  effect  of  a  general  Judgment  against 
respondent  By  stipulation  of  complainant  and  respondent  there  are  to  be 
credited  on  the  interest  the  sum  of  16,562.50  of  date  August  1,  1911,  and  the 
further  sum  of  1^6,562.50  of  date  February  1,  1912. 

That  complainant  has  the  right  to  immediate  foreclosure  against  and  sale- 
of  all  the  collateral  securities  held  by  it,  and  described  in  the  pleadings  in 
this  case  and  that  complainant  has  a  special  lien  thereon  to  the  amount  of 
this  decree. 

Hardeman,  Jones,  Callaway  &  Johnston,  of  Macon,  Ga.,  for  com- 
plainant. 

Anderson,  Felder,  Rountree  &  Wilson,  and  Robert  C.  &  Philip  H. 
Alston,  all  of  Atlanta,  Ga.,  for  respondent. 

NEWMAN,  J.  This  case  is  now  heard  on  exceptions  to  the  re- 
port of  the  special  master.  The  report  shows  the  character  of  the 
case,  the  questions  involved,  and  the  facts  necessary  to  an  under- 
standing of  these  questions  without  restating  them. 

[1]  There  are  but  two  questions  involved  as  the  case  now  stands. 
The  first  question  is  the  right  of  complainant  to  have  a  reformation 
of  the  notes  given  to  it  by  the  defendant  Simmons  and  an  accel- 
erating clause  added,  which  it  is  alleged  it  was  the  intention  of 
both  parties  at  the  time  the  notes  were  made  to  embody  in  the 
same.  The  second  is  made  by  the  contention  of  the  defendant  that 
this  suit  was  prematurely  brought.  The  master  found  against  the 
defendant  on  both  of  these  questions.  As  to  the  first  question,  that 
is  the  right  of  reformation,  there  can  be  no  doubt  of  the  duty  of  the 
court  to  confirm  the  report  of  the  master.  The  issue  was.  one  largely 
of  fact  with  some  conflict  in  the  evidence,  and  it  can  hardly  be  ques- 
tioned, it  seems  to  me,  that  there  was  evidence  to  sustain  the  master's 
report. 

[2]  The  special  master's  finding,  he  having  been  selected  by  the 
parties  and  appointed  by  consent,  is  entitled  to  the  weight  of  the  ver- 
dict of  a  jury.  The  parties  agreed  on  Mr.  Slaton,  an  able  lawyer,  as 
special  master,  and  the  case  was  referred  to  him.  In  effect,  I  think 
the  language  of  Mr.  Justice  Field,  in  Kimberly  v.  Arms,  129  U.  S. 
512,  9  Sup.  Ct.  355,  32  L.  Ed.  764,  is  applicable  here.  It  is  as  fol- 
lows: 

"But  when  the  parties  consent  to  the  reference  of  a  case  to  a  master  or 
other  officer  to  hear  and  decide  aU  the  issues  therein,  and  report  his  find- 
ings, both  of  fact  and  law,  and  such  reference  is  entered  as  a  rule  of 
court,  the  master'  is  clothed  with  very  different  powers  from  those  which 
he  exercises  upon  ordinary  references,  without  such  consent;  and  his  de- 
terminations are  not  subject  to  be  set  aside  and  disregarded  at  the  mere 
discretion  of  the  court  A  reference  by  consent  of  parties  of  an  entire  case 
for  the  determination  of  all  its  issues,  though  not  strictly  a  submission  of 
the  controversy  to  arbitration,  a  proceeding  which  is  governed  by  special 
rules,  is  a  submission  of  the  controversy  to  a  tribunal  of  the  parties*  own 
selection,  to  be  governed  in  its  conduct  by  the  ordinary  rules  applicable  to 
the  administration  of  Justice  in  tribunals  established  by  law.  Its  findings, 
like  those  of  an  independent  tribunal,  are  to  be  taken  as  presumptively  cor- 
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irect,  subject,  indeed,  to  be  reviewed  under  tbe  reeervatloii  contained  in  the 
consent  and  order  of  the  court,  when  there  has  been  manifest  error  in  the 
consideration  given  to  the  evldencei  or  in  the  application  of  the  law,  liut  not 
otherwlsa" 

Even  if  it  be  not  such  a  reference  as  there  contemplated,  error  on 
the  master's  part  must  be  plain  and  manifest. 

The  simple  question  was,  Did  the  parties,  by  mutual  mistake, 
omit  the  accelerating  clause  from  the  notes?  And  the  master,  after 
a  full  hearing  of  all  the  evidence  which  could  throw  light  on  the 
question,  decided  that  they  did.  There  is  no  legal  ground  for  disturb- 
ing his  finding. 

[3]  The  conclusion  of  the  master  on  the  next  question  is  stated 
by  the  master  as  follows : 

'There  are  three  d^wsits  of  bonds  on  which  respondent  claims  an  implied 
indulgence  which  would  render  the  suit  premature:  $69,000  of  bonds  not 
covered  by  the  contract  of  July  11,  1907,  or  the  notes  sued  on,  transfer- 
red as  additional  security  to  complainant  on  November  17,  1908  <see  page 
101  of  the  master's  report  of  the  evidence);  $13,000  of  bonds  pledged  in 
February,  1909  (see  page  104  of  the  master's  report  of  evidence);  $6,000 
of  bonds  transferred  to  complainant  October  11,  1909  (see  page  124  of  the 
master's  report  of  evidence).  Doubtless  the  deposits  were  made  with  the 
hope  of  indulgence,  and  McC^anne  thought  such  was  the  hope  of  Simmons, 
but  McCanne  denies  any  promise  of  indulgence,  and  the  express  terms  of 
the  pledge  exclude  indulgence.  In  his  brief  respondent  claims  a  right  of 
indulgence  for  five  years,  but  the  deposit  of  bonds  was  followed  up  to  the 
very  date  of  the  suit  by  letters  from  Mr.  Simmons,  admitting  the  right  of 
the  complainant  to  sue  for  the  entire  indebtedness  and  negativing  the  pos- 
sibility of  reliance  by  respondent  on  any  indulgence.  The  very  last  deposit 
of  $6,000  of  bonds  was  for  the  purpose  expressly  of  forcing  an  exchange 
of  bonds,  as  provided  by  the  agreement  of  July  11,  1907.  I  must  hold  that 
the  deposit  of  bonds  created,  neither  expressly  nor  ImpUedly,  any  right  of 
Indulgence  or  extension  of  time  of  payment" 

The  facts  found  by  the  master  on  this  subject,  as  will  be  seen,  are : 
(1)  The  three  deposits  of  bonds,  $69,000;  $13,000  and  $6,000,  ag- 
gregating $88,000;  (2)  the  further  fact  that  Simmons  made  these 
deposits  with  the  hope  of  indulgence  by  reason  thereof;  (3)  that 
McCanne,  acting  for  the  complainant  company,  knew  that  Simmons 
hoped  for  such  indulgence,  but  denied  any  promise  of  indulgence, 
and  that  the  express  terms  of  the  pledge  exclude  indulgence;  (4) 
and,  finally,  that  letters  written  by  Simmons,  up  to  the  very  date  of 
the  suit,  negative  the  possibility  of  his  having  relied  on  such  indul- 
gence. 

This  states  succinctly  the  case  made  by  the  'master's  report,  and  I 
am  satisfied  that  there  is  sufficient  evidence  to  justify  and  sustain 
this  finding.  There  was  deafly  no  express  agreement  for  an  exten- 
sion, and  the  master  seems  to  be  supported  by  evidence  in  finding 
that  there  was  nothing  from  which  an  agreement  to  extend  could  be 
implied.  Assuming  uiat  the  master  has  found  the  facts  correctly, 
under  the  law  there  would  be  no  right  to  postponement.  I  do  not 
discuss  the  numerous  authorities  cited  pro  and  con,  but  they  are  quite 
fully  collated  in  7  Cyc.  894,  895.  It  may  be  proper  to  remark,  how- 
ever, that  there  was  some  indulgence  of  Mr.  Simmons  by  the  com- 
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plamant,  because  the  last  deposit  of  bonds  was  in  October,  1909,  and 
suit  was  not  brought  until  May  17,  1910. 

Very  able  and  earnest  arguments  were  made  by  both  the  covmsel 
arguing  this  case  for  the  defendant  on  this  feature  of  the  case,  and 
I  was  very  much  impressed  by  them,  and  have  consequently  given 
the  evidence  and  argument  careful  examination  and  much  thought; 
but  in  any  proper  and  reasonable  view  of  the  facts  I  am  constrained 
to  hold  that  the  special  master  was  justified  in  finding  that  there  was 
no  leg^l  obligation,  expressed  or  implied,  on  the  part  of  the  com- 
plainant to  forbear  suit  at  the  time  the  suit  was  brought.  What  oc- 
curred in  connection  with  the  coupon-clipping  agreement  adds  nothing 
to  the  right  of  the  defendant  in  this  respect,  so  far  as  I  can  see.  I 
am  compelled  to  overrule  the  exceptions  to  the  master's  report,  and 
to  confirm  the  same. 

A  decree  of  reformation  will  be  entered  in  accordance  with  the, 
master's  report,  and  also  a  decree  for  the  sum  named  therein,  less 
the  amount  to  be  credited  by  reason  of  the  recent  receipt  by  com- 
plainant of  interest,  which,  in  a  stipulation  filed  by  it  with  the  court, 
it  is  conceded  amounts  to  $13,125. 


DONAHOB  et  al.  v.  FRANKS. 

(District  Court,  D.  D.  of  Pennsylvania.    September  14,  1912.) 

No.  625. 

1.  Spbcifio   Perfobkance   (I   lOl*) — Repudiation   of  Contbaot— T^ndeb — 

Excuse. 

It  is  not  a  prerequisite  to  specifle  performance  of  a  contract  for  the 
sale  of  real  property  that  a  tender  be  made  of  property  or  money  where 
the  opposite  party  has  expressed  a  purpose  not  to  comply  with,  but  to 
repudiate  the  contract 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  tt 
290,  205,  311-317;   Dec.  Dig.  i  101.* 

Necessity  of  tender  of  performance  of  contract,  see  note  to  Hosmer  v. 
Wyoming  Ry.  &  Iron  Co.,  65  C.  C.  A.  91.] 

2.  Specific  Pebfobmance  (§  66*) — Right  of  Vendob. 

Where  a  vendee  may  maintain  a  suit  in  equity  for  specific  i)erformance 
of  a  contract  for  the  sale  of  land,  the  vendor  may  also  maintain  a  bUl 
for  specific  performance  of  the  vendee's  agreement  to  pay  the  purchase 
money. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  { 
197;   Dec.  Dig.  i  G^/^] 

3.  Specific  Pebfobmance  (§  58*)— Contbact — Constbuction — "Retained." 

A  contract  for  the  sale  of  certain  real  property  provided  for  payment 
of  $500  cash  on  the  making  of  the  contract  and  the  balance  on  a  specified 
date,  when  the  deal  was  to  be  closed.  It  then  declared  that  if  the  ven- 
dee should  make  default  in  paying  the  balance  as  provided,  the  $500  pay- 
ment should  be  forfeited  to  the  vendors  and  ''retained"  by  them  as  liq- 
uidated damages  for  breach  of  the  contract,  and  for  the  failure  of  the 
vendee  to  pay  the  balance  of  the  consideration.  Held,  that  the  word 
"retained**  could  not  be  construed  to  mean  "accepted,**  and  that  the  $500 
payment  should  be  regarded  as  security  only  for  the  performance  of  the 

«For  other  cases  see  same  topic  4  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rn^'r  Indeiea 
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contract  by  the  rendee,  and  its  retention  by  tbe  vendors  oa  the  vendee's 
refusal  to  perform  did  not  preclude  them  from  maintaining  a  suit  for 
specllic  performance  of  the  vendee's  obligation  to  pay  the  balance  of  the 
price. 

[Ed.  Nota — ^For  other  cases,  see  iSpecilic  Performance,  Cent  Dig.  tt 
179,  180;   Dec.  Dig.  t  58.* 

For  other  dehnitions,  see  Words  and  Phrases,  voL  7,  p.  6196.] 

In  Equity.  Suit  by  John  Donahoe  and  another  against  Byron  Franks 
for  specific  performance.    On  final  hearing.    Decree  for  complainants. 

Linton  Satterthwaite,  of  Trenton,  N.  J.,  for  complainants, 
Willis  G.  Kendig,  of  Lancaster,  Pa.,  for  respondent. 

THOMPSON,  District  Judge.  A  bill  was  filed  by  the  plaintiffs  for 
specific  performance  by  the  defendant  of  a  contract  for  the  purchase  of 
certain  lands  at  Trenton,  N.  J.  The  suit  was  based  upon  an  agree- 
ment in  writing  as  follows : 

"Articles  of  agreement,  made  and  entered  into  the  first  day  of  June,  A.  D., 
nineteen  hundred  and  ten,  between  John  Donahoe  (and  Mary  Donahoe,  his 
wife)  and  Thomas  Nolan,  (and  Laura  Nolan,  his  wife)  of  the  city  of  Trenton, 
in  the  county  of  Mercer  and  state  of  New  Jersey,  parties  of  the  first  part 
and  Byron  Franks,  of  the  same  place,  party  of  the  second  part,  witnesseth: 

'*The  said  parties  of  the  first  part,  in  consideration  of  the  sum  of  nine 
hundred  dollars  an  acre,  to  be  paid  as  hereinafter  provided,  hereby  agree 
to  seU  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  all  the 
certain  lot,  tract  or  parcel  of  land,  situate  in  the  city  of  Trenton,  aforesaid, 
bounded  and  described  as  follows,  to  wit:  [Here  follows  description  of  the 
land.] 

*'And  it  is  mutually  agreed  by  and  between  the  parties  hereto  that  the 
said  party  of  the  second  part  shall,  at  or  before  the  ensealing  of  these  pres- 
ents, pay  to  the  said  parties  of  the  first  part  the  sum  of  five  hundred  dollars 
($500),  and  that  the  balance  of  said  consideration,  to  wit,  the  sum  of  twenty 
thousand,  nine  hundred  and  twenty  dollars  ($20,920),  shall  be  paid  by  the 
said  party  of  the  second  part  to  the  said  parties  of  the  first  part,  at  ten 
o'clock  of  the  forenoon  of  the  first  day  of  September,  A.  D.  nineteen  hundred 
and  ten,  at  the  office  of  William  M.  Jamieson,  in  the  Forst  Richey  building  at 
the  comer  of  Warren  &  State  streets,  in  said  city  of  Trenton,  at  which  time 
and  place  the  said  parties  of  the  first  part  will  deliver  to  the  said  party  of 
the  second  part  a  good  and  sufficient  deed  in  the  law  for  said  premises. 

"And  it  is  mutually  agreed  that  the  said  parties  of  the  first  part  shall  sup- 
ply to  the  said  party  of  the  second  part  full  searches  in  reference  to  said 
premises,  and  that  the  said  deed  of  conveyance  shall  be  a  general  warrant 
deed  containing  full  covenants. 

**And  the  said  parties  of  the  first  part  covenant  and  agree  to  and  with  the 
said  party  of  the  second  part,  that  the  said  premises  shall  be  free  and  clear 
of  any  and  all  encumbrances.  The  quantity  of  the  land  in  said  tract  to  be 
determined  by  a  competent  surveyor  to  be  chosen  by  both  parties. 

*1t  is  mutually  agreed  by  and  between  the  parties  hereto  that  all  clays  on 
said  premises  that  have  been  mined  or  piled  and  all  clays  on  the  parts  of 
said  premises  where  the  surface  thereof  has  been  broken  in  order  that  clay 
may  be  taken  therefrom  for  the  purposes  of  the  manufacture  of  bricks,  that 
the  said  parties  of  the  first  part  may  have  the  privilege  of  removing  all 
such  clays  off  and  from  said  premises  at  any  time  between  the  date  of  these 
presents  and  the  first  day  of  November,  nineteen  hundred  and  ten,  notwith- 
standing that  an  absolute  deed  of  conveyance  therefor  may  have  been  made 
and  delivered  to  the  said  party  of  the  second  part  as  aforesaid. 

"And  it  is  mutually  agreed  by  and  between  the  parties  hereto  that  if  the 

*For  oUier  cases  tee  same  topic  ft  S  mvmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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said  party  of  the  second  part  should  default  In  the  payment  of  the  said 
balance  of  said  consideration  at  the  time  and  place  as  aforesaid,  that  the  said 
payment  of  five  hundred  dollars  ($500)  so  made  by  the  said  party  of  the  sec- 
ond part  to  the  said  parties  of  the  first  part  shall  be  forfeited  to  the  said 
parties  of  the  first  part  and  retained  by  them  as  liquidated  damages  for  the 
breach  of  this  contract,  and  for  the  failure  of  the  said  party  of  the  second 
part  to  pay  the  said  balance  of  the  said  consideration  money  as  aforesaid. 

"In  witness  whereof,  the  said  parties  of  the  first  part  with  their  respective 
wives,  and  the  said  party  of  the  second  part  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

•'John  Donahoe.  [Seal.] 
"Mary  Donahoe.  [Seal.] 
•Thomas  Nolan.  [Seal.] 
••Laura  Nolan.  [SeaL] 
••Byron  Franks.  [Seal.] 
'•Signed,  sealed,  and  delivered  in  the  presence  of  Wm.  M.  Jamieson," 

The  agreement  was  duly  acknowledged  before  a  master  in  chan- 
cery of  New  Jersey.  Under  the  agreement  the  purchase  was  to  be 
completed  September  1,  1910.  The  bill  sets  forth  that  the  plaintiffs, 
at  the  request  of  the  defendant,  executed  in  writing  on  August  31, 
1910,  an  agreement  to  extend  the  time  for  performing  the  contract 
by  the  defendant  from  the  1st  day  of  September,  as  expressed  in  the 
contract,  until  the  3d  day  of  October,  1910;  that  the  defendant  had 
the  premises  surveyed  by  Carl  Rickey,  civil  engineer  and  surveyor 
selected  by  him,  who  reported  the  quantity  of  land  in  the  tract  to  be 
23.42  acres ;  that  the  purchase  price  of  the  premises  at  $900  an  acre 
in  accordance  with  the  survey  amounted  to  $21,078,  which  amount  the 
plaintiffs  agreed  to  accept  in  lieu  of  the  $21,420  named  in  the  agree- 
ment; that  the  sum  of  $500  was  paid  by  the  defendant  at  the  time 
o^  the  execution  of  the  agreement,  and  there  remained  unpaid  the 
sum  of  $20,578;  that  on  October  3,  1910,  pursuant  to  the  agreement 
of  extension,  the  plaintiffs  were  present  at  the  place  mentioned  in 
the  agreement  with  a  deed  executed  by  plaintiffs  and  their  respective 
wives,  conveying  the  premises  clear  of  incumbrances,  the  deed  being 
a  general  warranty  deed  with  covenants  against  all  incumbrances  or 
defects  in  the  title,  and  that  they  tendered  themselves  ready  to  deliver 
the  deed  and  full  searches  showing  the  premises  to  be  free  from  all 
incumbrances,  but  that  the  defendant  failed  to  appear  at  the  time 
and  place  agreed  upon  to  pay. the  balance  of  the  purchase  money, 
and  to  receive  delivery  of  the  premises.  The  bill  further  averred 
that  the  plaintiffs  had  since  that  time  frequently  requested  the  defend- 
ant to  perform  his  contract  and  pay  the  balance  of  his  purchase  price, 
and  were  at  all  times  ready  to  deliver  the  deed  and  searches  to  the 
defendant  on  his  paying  the  remainder  of  the  purchase  price,  but  the 
defendant  had  always  refused  to  perform  his  part  of  the  contract, 
and  to  pay  the  balance  of  the  purchase  price  and  accept  the  deed.  The 
defendant  in  his  answer  admitted  the  execution  of  the  agreement, 
and  denied — 

•«  ♦  ♦  ♦  however,  that  by  the  said  agreement  he  agreed  to  purchase  the 
premises  therein  described,  but  avers  that  the  said  agreement  was  an  op- 
tional agreement  for  the  purchase  of  the  said  premises,  and  that  it  was  un- 
derstood by  and  between  all  of  the  parties  thereto  that  the  said  agreement 
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should  be  so  beld  and  construed,  and  that  the  failure  of  the  said  defendant 
to  exercise  the  rights  granted  to  him. by  the  said  agreement  should  not  ob- 
ligate him  beyond  the  forfeiture  of  the  sum  of  five  hundred  ($500.00)  dol- 
lars paid  by  him,  the  said  defendant,  to  the  said  plaintiCTs,  on  the  date  of 
the  execution  of  the  said  agreement" 

He  further  denied  the  execution  of  the  extension  agreement  at  his 
request,  and  averred  that  while  he  had  requested  of  William  M.  Jamie- 
son,  Esq.,  attorney  for  the  plaintiffs,  that  he  procure  for  him  an  exten- 
sion of  the  agreement,  he  had  been  advised  by  Mr.  Jamieson  that  the 
plaintiffs  had  refused  to  make  any  such  extension,  whereupon  he  had. 
notified  Mr.  Jamieson  that  it  would  be  impossible  for  him  to  exer- 
cise the  rights  granted  to  him  by  the  agreement.  He  further  denied 
that  he  had  had  a  survey  made  of  the  premises,  or  that  he  had  ac- 
quiesced in  the  survey  of  the  civil  engineer,  or  that  there  had  ever  been 
submitted  to  him  a  change  in  the  purchase  price  by  reason  of  the 
quantity  of  land  being  less  than  that  set  forth  in  the  agreement.  He 
admitted  the  payment  by  him  to  the  plaintiffs  of  the  siun  of  $500, 
and  averred: 

"  ♦  ♦  ♦  That  the  said  sum  was,  by  mutual  agreement  of  all  parties  to 
the  said  agreement,  to  be  forfeited  by  him  to  the  said  plaintiffs  under  the 
terms  and  conditions  of  the  said  agreement,  and  that  it  has  been  retained  by 
them  as  Uquldated  damages  for  the  failure  by  him,  the  said  defendant,  to 
exercise  the  rights  granted  to  him  thereunder.  The  said  defendant  denies 
that  he  is  obligated  to  the  said  plaintiffs  In  the  said  sum  therein  mentioned, 
Tiz.,  twenty  thousand  five  hundred  and  seventy-eight  ($20,578.00)  doUars,  or 
any  other  sum  or  sums  of  money,  and  avers  that  the  retention  by  the  said 
plaintiffs  ot  the  said  sum  of  five  hundred  ($500.00)  dollars  is,  and  was  stip- 
ulated In  said  agreement,  full  compensation  for  any  and  all  loss  or  damages 
suffered  or  sustained  by  the  said  plaintiffs  by  reason  of  the  failure  of  the 
said  defendant  to  exercise  the  said  agreement,  as  provided  in  the  last  para- 
graph of  the  same,  more  fully  set  lorth  at  the  foot  of  page  four  of  said  biU." 

He  averred  that  he  had  received  no  notice  either  directly  or  indi- 
rectly of  the  agreement  of  extension,  and  no  notice,  directly  or  indi- 
rectly, that  the  plaintiffs  were  to  meet  at  the  place  specified  in  the 
agreement  of  extension  on  October  3,  1910,  or  at  any  other  place  or 
time  for  the  purpose  of  tendering  to  him,  the  defendant,  the  deed  and 
searches  for  the  premises. 

The  allegations  of  the  bill  are  amply  sustained  by  the  testimony  of 
the  witnesses  for  the  plaintiffs,  and  no  evidence  was  introduced  on 
behalf  of  the  defendant.  It  is  shown  by  the  testimony  that  on  June 
4,  1910,  three  days  after  the  execution  of  the  agreement,  the  defend- 
ant entered  into  an  agreement  in  writing  with  Martin  Fitzgerald,  by 
which  the  parties  were  to  work  mutually  together  for  the  best  interest 
of  both  parties  in  the  sale  and  improvement  of  all  the  land  secured 
from  Donahue  and  Nolan,  and  to  share  in  all  the  profits  of  whatever 
nature  from  the  property,  Franks  to  receive  75  per  cent,  and  Fitz- 
gerald 25  per  cent.  The  defendant,  through  Mr.  Fitzgerald,  had  the 
land  surveyed  and  marked  out  in  lots  by  Carl  H.  Rickey,  the  civil 
engineer,  in  June,  1910.  The  survey  showed  the  acreage  to  be  23.42 
acres,  instead  of  23.8  acres,  and  this  acreage  with  the  equivalent 
diminution  in  the  purchase  price  was  agreed  to  by  the  defendant  per- 
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sonally  with  Mr.  Jamieson,  attorngr  for  the  plaintiffs.    On  August 
30,  1910,  the  defendant  wrote  Mr.'  Fitzgerald  as  follows : 
"Boom  5,  Elmore  Building, 

••Trenton.  N.  X,  Aug.  30tli,  1910. 
"Martin  T.  Fitzgerald,  Trenton,  N.  J. 

"My  Dear  Sir:  I  liaye  a  party  in  Buffalo  that  I  think  I  can  sell  the  lots 
to  if  yon  can  get  an  extension  of  even  30  or  40  days  and  I  will  divide  the 
profits  with  yon,  if  we  can  sell  to  him  we  can  make  a  good  thing  out  of 
it  You  say  you  can  get  an  extension  now  do  so,  this  is  to  your  interest  as 
well  as  mine.  Yours  respt  [signed]    Byron  Franks." 

Under  the  authority  of  the  above  letter,  Mr.  Fitzgerald  obtained  an 
extension  to  October  3,  1910,  and  Mr.  Fitzgerald  then  notified  the 
defendant  by  the  following  letter  that  the  extension  had  been  secured : 

"141  East  Stote  Street, 

"Trenton,  N.  X,  Aug.  31,  1910. 
"Mr.  Byron  Franks,  Lancaster,  Pa. 

"Dear  Sir:  I  have  secured  the  extension  you  asked  for  and  I  trust  yon 
wiU  soon  be  in  position  to  take  over  the  property.  I  advised  the  owners  tiiat 
you  would  surely  be  in  position  before  Uie  time  was  up  on  the  extension  §p 
now  you  must  get  busy  on  this. 

"Yours  very  truly.** 

The  defendant  then  wrote  Mr.  Fitzgerald  as  follows: 
"Room  5,  Elmore  Building, 

"Trenton,  N.  J.,  Sept  1st,  1910. 
"Martin  T.  Fitzgerald,  Trenton,  N.  X 

"My  Dear  Sir:  See  L.  C.  Case  in  regard  to  Buffalo  party,  he  is  in  communi- 
cation with  him.      Yours  respt  [Signed]    Byron  Franks." 

The  extension  agreement  was  prepared  by  Mr.  Jamieson,  attorney 
for  the  plaintiffs,  and  delivered  to  Mr.  Fitzgerald,  who  took  it  to 
the  plaintiffs*  place  of  business,  where  it  was  signed  by  them  and  de- 
livered to  Mr.  Fitzgerald  as  agent  for  the  defendant.  Mr.  Jamieson, 
at  the  request  of  the  plaintiffs,  procured  searches  against  the  property, 
and  prepared  a  deed  in  conformity  with  the  terms  of  the  agreement 
which  was  executed  and  acknowledged  by  the  plaintiffs  and  their 
respective  wives,  conveying  the  land  in  fee  simple  to  the  defendant. 
The  plaintiffs  on  October  3,  1910,  were  present  at  the  office  of  Mr. 
Jamieson,  as  agreed  in  the  original  contract  and  extension  thereof, 
ready  to  deliver  the  deed  and  searches,  but  the  defendant  failed  to 
appear  and  to  pay  the  balance  of  the  purchase  money  and  to  com- 
plete the  sale.  Whereupon  Mr.  Jamieson  wrote  the  defendant,  who, 
on  October  7,  1910,  replied  as  follows: 

"Room  5,  Elmore  BuUding, 

•^Trenton,  N.  J.,  Oct  7,  1910. 

"William  M.  Jamieson,  Esq.,  Trenton,  N.  J. 

"My  Dear  Sir:  In  reply  to  your  letter  will  say,  in  the  contract  I  signed 
with  Donahue  &  Nolan  there  was  specific  liquidated  damages,  a  forfeit  of 
$500.  I  am  the  loser.  Thanking  you  for  any  favors  you  have  done  me^  I 
remain,  Respt  yours  [signed]    Byron  Franks,  Lancaster,  Pa." 

[1]  It  is  apparent  that  Mr.  Fitzgerald  in  securing  the  extension 
was  acting  under  the  authority  of  the  defendant,  and  whether  the 
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defendant  was  notified  by  Mr.  Fitzgerald  of  the  time  when  the 
plaintiffs  were  present  at  Mr.  Jamieson's  office  to  tender  the  deed 
and  searches  is  immaterial,  as  it  is  not  a  prerequisite  to  specific 
performance  that  a  tender  be  made  of  property  or  money  where 
the  opposite  party  has  expressed  a  purpose  not  to  comply  with,  but 
to  repudiate,  the  contract.  Blanton  v.  Kentucky,  etc.,  Co.  (C.  C.) 
120  Fed.  318;  Pollock  v.  Brainard  (C.  C.)  26  Fed.  732;  Cheney  v. 
Libby,  134  U.  S.  68,  10  Sup.  Ct.  498,  33  L.  Ed.  818;  McCullough 
V.  Sutherland  (C.  C.)  153  Fed.  418. 

[2]  It  is  well  established  that,  where  a  vendee  may  maintain  a 
suit  in  equity  for  specific  performance  of  an  agreement  of  sale  of 
lands,  the  vendor  may  maintain  a  bill  for  the  specific  performance 
of  the  vendee's  agreement  to  pay  the  purchase  money.  "The  right 
of  a  vendor  to  come  into  a  court  of  equity  to  enforce  a  specific 
performance  is  unquestionable.  Such  subjects  are  within  the  set- 
tled and  common  jurisdiction  of  the  court."  Mr.  Chief  Justice 
Marshall  in  Cathcart  v.  Robinson,  5  Pet.  264,  8  L.  Ed.  120.  See, 
also,  Raymond  v.  San  Gabriel,  etc.,  Co.,  53  Fed.  883,  4  C.  C.  A.  89; 
McCullough  V.  Sutherland  (C.  C.)  153  Fed.  418.  "The  granting 
of  the  equitable  remedy  of  specific  performance  is,  in  the  language 
ordinarily  used,  a  matter  of  discretion,  not  an  arbitrary,  capricious 
discretion,  but  of  a  sound,  judicial  discretion,  controlled  by  es- 
tablished principles  of  equity,  and  exercised  upon*  a  consideration 
of  all  the  circumstances  of  each  particular  case.  Where,  however, 
the  contract  is  in  writing,  is  certain  in  its  terms,  is  for  a  valuable 
consideration,  is  fair  and  just  in  all  its  provisions,  and  is  capable 
of  being  enforced  without  hardship  to  either  party,  it  is  as  much  a 
matter  of  course  for  a  court  of  equity  to  decree  its  specific  perform- 
ance as  for  a  court  of  law  to  award  a  judgment  of  damages  for  its 
breach."    Pomeroy's  Equity,  §  1404. 

[3]  The  defendant  contends,  however,  that  the  agreement  is  al- 
ternative in  its  terms,  and  is,  in  effect,  an  option  upon  his  part  ei- 
ther to  pay  the  purchase  money  and  take  the  land,  or  to  forfeit  the 
$500  paid  down  at  the  time  of  the  execution  of  the  agreement  as 
liquidated  damages,  relying  upon  the  final  paragraph  of  the  agree- 
ment, which  is  as  follows : 

"And  it  Is  mutually  agreed  by  and  between  the  parties  hereto  that  if  the 
said  party  of  the  second  part  should  default  In  the  payment  of  the  said  bal- 
ance of  said  consideration  at  the  tinie  and  place  as  aforesaid,  that  the  said 
payment  of  five  hundred  dollars  (2^500)  so  made  by  the  said  party  of  the 
second  part  to* the  said  parties  of  the  first  part  shall  be  forfeited  to  the  said 
parties  of  the  first  part  and  retained  by  them  as  liquidated  damages  for  the 
breach  of  this  contract,  and  for  the  failure  of  the  said  party  of  the  second 
part  to  pay  the  said  balance  of  the  said  consideration  money  as  aforesaid.-' 

The  question  is  whether  the  sum  provided  to  be  forfeited  as 
"liquidated  damages"  was  intended  as  security  for  the  performance 
of  the  contract,  or  whether  under  the  clause  quoted  above  the  con- 
tract is  to  be  construed  as  an  option  by  which,  at  the  election  of 
the  defendant,  he  could  pay  the  purchase  money  and  take  the  land, 
or  refuse  to  take  the  land  and  lose  the  money  which  bad  been  paid. 
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The  fact  that  the  sum  is  stated  to  be  "liquidated  damages"  is  im- 
material unless  the  contract  is  to  be  construed  as  an  option,  and 
the  forfeiture  of  the  sum  named  is  to  be  substituted  for  the  pay- 
ment of  the  purchase  money  at  the  defendant's  election. 

'*Tbe  difference  between  penalty  and  liquidated  damages  is,  as  regards  th^ 
common-law  remedy,  most  material;  for  according  to  conunon  law,  if  the 
sum  named  is  not  a  penalty,  but  tbe  agreed  amount  of  liquidated  damages, 
the  contract  is  satisfied  either  by  its  performance  or  tJie  payment  of  the 
money.  But,  as  regards  the  equitable  remedy,  the  distinction  is  imlmportant ; 
for  the  fact  that  the  sum  named  is  the  amount  agreed  to  be  paid  as  Uqui- 
dated  damages  is,  equally  with  a  penalty  strictly  so  called,  ineffectual  to  pre- 
vent the  court  from  enforcing  the  contract  in  specie."  Fry's  Specific  Per* 
formance,  |  146. 

*^he  simplest  illustration  of  this  is  the  ordinary  case  of  a  stipulation  on 
the  sale  of  real  estate  that  If  the  purchaser  fall  to  comply  with  the  condi- 
tion he  shall  forfeit  the  deposit,  and  the  vendor  shall  be  at  liberty  to  reaeU 
and  recover  as  and  for  Uquldated  damages  the  deficiency  on  such  resale  and 
the  expenses.  Such  a  condition  has  never  been  held  to  give  the  purchasers 
the  option  of  refusing  to  perform  the  contract  if  he  choose  to  pay  the  pen- 
alty, nor  to  stand  in  the  way  of  specific  performance  of  the  contract"  IcL 
f  147. 

"Notwithstanding  the  contract  stipulates  for  the  payment  of  liquidated 
damages  in  case  of  faUure  to  perform,  the  court  may  decree  8i)eciflc  perform- 
ance, unless  an  option  for  payment  Instead  of  performance  be  given  in  the 
contract"  Waterman  on  Specific  Performance,  i  22.  Hull  t.  Sturdlvant, 
46  Me.  34: 

**If  the  agreement  be  construed  as  giving  to  the  party  the  option  to  do  the 
act  or  pay  a  certain  sum,  equity  will  not  interfere.  In  determining  the  ques- 
tion, the  court  wiU  have  regard  to  the  whole  agreement,  and  not  merely  look 
at  the  language  expressing  the  penal  sum.  It  may  treat  the  word  'penallr' 
as  meaning  liquidated  damages,  or  the  words  'liquidated  damages'  as  mean- 
ing a  penalty.  It  may  do  this,  notwithstanding  the  contract  be  alternative 
in  its  form,  if  the  court  can  clearly  see  that  the  contract  is  to  perform  one 
of  the  alternatives."    Waterman  on  Specific  Performance,  |  23. 

The  language  of  the  agreement  is  sufficiently  plain  to  be  con- 
strued without  taking  into  consideration  any  extrinsic  evidence  as 
to  the  intention  of  the  parties  as  to  its  construction.  It  is  clear 
that  what  the  parties  intended  as  set  out  in  the  agreement  was  that 
the  plaintiffs  should  sell  to  the  defendant  the  tract  of  land  in  ques- 
tion, and  that  the  defendant  should  pay  the  sum  of  $500  down  and 
the  balance  upon  the  delivery  of  the  deed.  There  is  nothing  in 
the  language  of  the  contract  which  indicates  that  the  defendant  at 
his  election  should  pay  the  purchase  money  and  accept  the  deed  or 
forfeit  the  $500  deposited  and  avoid  the  completion,  of  the  con- 
tract. The  penalty  by  way  of  liquidated  damages  was  intended  as 
security  for  the  performance  of  the  contract  by  the  defendant.  The 
contract  is  for  the  sale  of  the  land,  and  the  damages  are  for  its 
breach,  and  equity  will  enforce  the  contract  against  the  party  in 
default,  and  not  permit  a  party  to  pay  the  damages  and  refuse  to 
perform.  Brown  v.  Norcross,  59  N.  J.  Eq.  427, 45  Atl.  605 ;  O'Con- 
nor V.  Tyrrell,  53  N.  J.  Eq.  18,  30  Atl.  1061.  In  both  of  the  cases 
last  above  cited  the  parties  were  bound  by  an  agreement  with  a 
stipulation  for  liquidated  damages  in  case  of  failure  to  perform, 
and  the  stipulation  was  construed  to  be  intended  to  secure  the  per- 
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formance  of  the  contract.  In  the  latter  case — O'Connor  v.  Tyr- 
rell— Cfiiricellor  McGfll  held  that  under  sueh  a  contract  it  was  not 
optional  with  the  defaulting  party  to  perform  or  to  pay  the  sum 
named,  and  that  damages  did  not  become  a  factor  in  the  considera- 
tion of  the  remedies  until  there  had  been  an  honest  effort  to  per- 
form and  a  failure,  and  he  decreed  specific  performance. 

The  agreement  to  pay  liquidated  damages  in  the  present  case  I 
think  must  be  construed  in  accordance  with  the  foregoing  author- 
ities. It  clearly  was  not  the  intention  of  the  patties  that  the  de- 
fendant should,  at  his  election,  accept  the  deed  and  pay  the  pur- 
chase money,  or  refuse  to  perform  and  forfeit  the  deposit  money, 
and  the  stipulation  for  liquidated  damages  must  therefore  be  con- 
strued as  a  security  for  performance.  The  defendant,  however, 
contends  that  the  agreement  has  been  carried  to  completion  by 
both  parties  because  the  defendant  agreed  to  pay  and  the  plaintiff 
agreed  to  accept  a  sum  of  money  as  liquidated  damages,  and  the 
defendant  did  pay,  and  the  plaintiffs  did  accept,  the  same.  He 
relies  upon  the  decision  in  Moss  v.  Wren,  102  Tex.  567,  113  S.  W. 
739,  120  S.  W.  847,  where  a  stipulation  was  contained  in  the  con- 
tract that,  upon  default,  "the  purchaser  shall  forfeit  the  amount 
paid  hereon  to  seller,  and  the  same  shall  be  paid  to  seller  by  said 
trustee  and  accepted  by  said  seller  as  and  for  liquidated  damages 
for  such  injury  and  damages  as  the  seller  may  suffer  by  reason  of 
the  nonperformance  of  this  contract  on  the  part  of  the  purchaser," 
and  where  it  was  held  that,  inasmuch  as  the  vendor  had  agreed 
to  "accept"  the  sum  as  liquidated  damages,  the  court  would  not 
decree  specific  performance,  but  hold  him  to  his  contract  to  accept 
a  certain  sum  in  lieu  of  performance.  It  is  urged  by  the  defend- 
ant that  the  language  in  the  last  paragraph  of  the  contract  provid- 
ing that  the  $500  shall  bie  "retained"  sTiould  be  construed  as  though 
the  word  "retained"  read  "accepted."  I  do  not  think  the  language 
will  bear  that  construction.  The  word  "retain"  means  to  hold 
back.  The  money  was  deposited  in  the  hands  of  the  plaintiffs,  and 
they  are  no  doubt  entitled  to  hold  it  back  pending  the  disposition 
of  the  controversy,  but  holding  it  back  is  not  in  any  sense  equiva- 
lent to  accepting  it  in  lieu  of  the  performance  of  the  contract.  The 
deposit  was  made  as  security  for  the  performance  of  the  contract, 
and  its  retention  by  the  plaintiffs  surely  puts  them  in  no  worse  po- 
sition than  if  it  had  not  been  made  at  the  time,  but  it  had  been 
agreed  that  the  amount  should  be  paid  in  the  future  on  failure  to'peN 
form. 

I  am  of  the  opinion  that  the  plaintiffs  are  entitled  to  the  relict 
prayed  for,  and  a  decree  may  be  entered  accordingly. 
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MODERN  WOODME2N  OF  AMERICA  T.  HATFIELD  et  4 
'    (District  Court,  D.  Kansas.    August  26,  1012J 
No.  1313. 

1.  COXTBTS    (I    202*)— UNFAIB    COMPEimOir — ^USE    OF    COBPOBATE    NAICE — SUIT 

BT  FOBEIGir   C0BP0BATI017. 

A  fraternal  beneficiary  society  Incorporated  under  tlie  lnws  of  a  state 
may  maintain  a  suit  In  equity  In  a  federal  court  In  another  state  to  en- 
join citizens  of  the  latter  state  from  forming  a  corporation  under  its 
laws  for  conducting  the  same  business  of  Insuring  the  lives  of  Its  mem- 
bers, and  having  a  name  similar  to  complainants  for  the  fraudulent  pur^ 
pose  of  deceiving  complalnant*8  members  and  the  public  and  unlawfully 
appropriating  complainant*s  business  and  good  wllL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  834;  Dec.  Dig. 
i  292.* 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 
Scheuer  t.  Muller,  20  O.  a  A.  166;  Lare  t.  Harper  &  Bros.,  30  C.  O.  A. 
876.] 

2,  IifsuBAifCB  (I  692*) — Bbrbfit  Iesubaece  Societies— IifOOBPOBATioif— Kan- 

sas Statute. 

Gen.  St  Kan.  1000,  ||  4303-4318,  governing  the  organisation  of  fra* 
temal  beneficiary  societies,  which  In  section  4300  provides  that  on  tiie 
filing  with  the  Superintendent  of  Insurance  of  a  certificate  stating  the 
names  of  the  applicants,  and,  Inter  alia,  the  "proposed  corporate  name 
of  the  association,  which  shall  not  too  closely  resemble  the  name  of  any 
similar  association,"  If  he  shall  find  that  its  provisions  are  in  accord- 
ance with  section  4303,  he  shall  Indorse  his  approval  thereon,  and  the 
certificate,  when  recorded,  shall  constitute  the  articles  of  association, 
do  not  vest  in  the  superintendent  a  discretionary  power  to  determine 
whether  or  not  the  name  too  closely  resembles  that  of  another  associa- 
tion, but  that  question  la  one  which  may  be  determined  by  the  courts 
In  the  first  Instance. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |*1832;  Dec. 
Dig.  i  692.*1 

In  Equity.  Suit  by  the  Modem  Woodmen  of  America  against 
Rodolph  Hatfield  and  others.    On  demurrer  to.  bill.    Overruled. 

Ferry,  Doran  &  Dean,  of  Topeka,  Kan.,  for  complainant. 
Rodolph  Hatfield,  of  Wichita,  Kan.,  and  J.  G.  Johnson,  of  Pea- 
body,  Kan.,  for  defendants. 

CAMPBELL,  District  Judge.  In  this  case  the  question  now  is 
on  demurrer  to  the  bill.  It  appears  from  the  bill  that  complainant 
is  an  Illinois  corporation,  a  fraternal  beneficiary  society,  having 
for  its  purposes  fraternal  relations  among  its  members  and  finan- 
cial aid  to  their  beneficiaries  upon  their  death;  that  it  has  been, 
and  is  now  transacting  business  in  this  state  under  due  authoriza- 
tion since  1883,  has  about  80,000  members,  has  paid  out  to  beneficiaries 
of  deceased  members  more  than  $100,000,000,  and  is  now  paying  out 
$11,000,000  per  annum.  Its  organization  as  to  head  camp  and  sub- 
ordinate officers  is  then  set  out,  and  the  facts  that  the  organization 
extends  to  35  states  of  the  Union  and  portions  of  Canada,  and  that 

•For  oUier  caaei  ■••  tame  topic  A  |  numbbk  in  Deo.  *  Ank  Digs.  1907  to  datt,  ft  Rep'r  Indezot 
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Its  revenues  are  derived  from  dues  and  assessments  comprising 
general  and  benefit  funds.    It  is  then  alleged : 

'That  the  complainant  has  fixed  laws,  rules,  and  regulations  which  are 
passed  and  adopted  hy  the  Head  Camp  of  the  society;  that,  under  these 
laws,  .rules,  and  regulations,  the  society  is  controlled  and  managed  and  its 
funds  collected  and  distributed ;  that  these  laws,  rules,  and  regulations,  and  all 
forms  adopted  by  the  Head  and  Local  Camps  thereunder,  are  the  property 
and  assets  of  the  complainant  society;  that  they  are  distinctive  and  well 
known  to  its  membership  and  to  the  general  public ;  that  the  local  camps  of 
the  state  of  Kansas  are  known  as  the  Kansas  Woodmen,'  and  have  been  so 
known  fof  many  years;  that  the  Modem  Woodmen  of  America  is  known  to 
be  a  strong,  safe,  well  managed,  fraternal  beneficiary  society,  and  that  as 
such  its  name  and  the  component  parts  thereof  have  a  good  will  and  property 
yalue ;  that  the  word  'Woodmen*  is  the  principal  part  and  the  essence  of  the 
complainant's  name;  that  the  good  will  thereof  has  been  established  at  great 
expenditure  of  time  and  money ;  and  that  as  used  in  complainant's  name  it 
is  a  descriptive  word,  and  that  the  public  is  in  the  habit  of  designating  the 
complainant  society  by  that  name." 

The  defendants  are  alleged  to  be  citizens  of  Kansas,^  and  the 
amount  in  controversy  is  alleged  to  exceed  $3,000,  exclusive  of  in- 
terest and  costs. 

It  is  then  alleged: 

"That  at  a  meeting  held  in  January,  1912,  the  complainant,  through  its 
Head  Camp,  or  lawmaking  body,  deemed  it  wise,  and  for  the  best  interest 
of  the  society  and  its  members,  to  increase  the  rates  of  assessments,  and  at 
said  meetiiig  lawfully  increased  the  same,  said  increase  to  become  efifectiye 
January  1,  1913;  that  the  defendants  herein,  and  others  acting  with  them, 
whose  names  are  to  the  complainant  unknown,  and  are  too  numerous  to  be 
here  inserted,  if  known,  confederated  and  conspired  together,  and  are  now 
confederating  and  conspiring  under  the  pretext  of  opposing  said  increase  of 
rates,  to  fraudulently  and  unlawfully  appropriate  to  themselves  and  their 
alleged  new  society,  the  name,  title,  insignia,  designations,  laws,  rules,  regu- 
lations, and  property  of  the  complainant.  Modem  Woodmen  of  America ; 
that  in  consummation  of  said  unlawful  conspiracy  and  fraudulent  acts  said 
defendants  have  flooded  the  Kansas  membership  of  the  Modem  Woodmen  of 
America,  and  the  public,  with  letters,  writings,  and  articles  issued  through  a 
publicity  bureau  created  by  them,  urging  said  Kansas  members  of  the  Mod- 
em  Woodmen  of  America  to  desert  said  society  and  to  enter  and  become 
members  of  an  alleged  new  society  under  the  name  of  'The  Kansas  Fraternal 
Woodmen,'  and  are  also  soliciting  the  public  to  become  members  of  said  al- 
leged new  society ;  that  in  further  consummation  of  said  unlawful  and  fraud- 
ulent purposes  said  defendants  have  made  application  to  the  charter  board 
of  the  state  of  Kansas  for  charter  for  their  said  alleged  new  society  imder 
the  name  and  title  of  'the  Kansas  Fraternal  Woodmen*;  that  said  defend- 
ants have  Incorporated  in  the  proposed  name  of  their  new  society  the  word 
'Woodmen'  for  the  purpose  and  with  the  intent  of  misleading  and  deceiving 
the  members  of  tiie  Modem  Woodmen  of  America,  and  the  public,  and  of 
thus  appropriating  the  good  will  and  fixed  property  rights  of  the  complainant, 
by  leading  and  causing  said  membership  of  the  Modem  Woodmen,  and  the 
public,  generally,  to  believe  that  the  new  society  is  in  tmth  and  in  fact  a 
branch  or  part  of  the  Modem  Woodmen  of  America,  well  knowing  that  the 
Kansas  members  of  said  organization  are  known,  and  have  for  many  years 
been  known,  as  'The  Kansas  Woodmen.' " 

This,  complainant  charges,  is  fraudulent  and  pnlawful,  in  that 
It  is  an  attempt  to  appropriate  its  name  and  good  will  and  mis- 
lead and  deceive  its  membership  and  the  general  public,  and  is  in 
violation  of  the  state  statutory  prohibition  against  the  adoption  of 
a  name  too  closely  resembling  that  of  a  similar  association.    The 
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recitations  of  the  bill  are  further  amplified  by  setting  forth  details 
not  necessary  here  to  repeat.  It  is  charged  that  the  use  of  the 
name  "the  Kansas  Fraternal  Woodmen"  will  tend  to  and  will  mis- 
lead and  deceive  'complainant's  members  and  the  general  public, 
and  will  lead  to  confusion  and  to  the  great  and  irreparable  injury 
of  the  complainant,  and  that,  unless  enjoined,  the  defendants  will 
apply  to  the  state  superintendent  of  insurance  for  a  certificate  of 
authority  to  do  business  in  the  state  under  the  name  of  -'the  Kan- 
sas Fraternal  Woodmen." 

The  prayer  is  that  defendants  be  enjoined  from  soliciting  mem- 
bership or  distributing  literature  in  the  name  of  "the  Kansas  Frat- 
ernal Woodmen,"  or  attempting  to  procure  or  procuring  from  the 
state  charter  board  a  charter  in  such  name ;  or  from  the  State  Su- 
perintendent of  Insurance  a  certificate  of  authority  to  do  business 
in  such  name,  or  from  using  complainant's  form  of  organization, 
etc.,.  of  complainant's  funds,  property,  or  good  will. 

The  demurrer  raises  two  questions:  (1)  That  a  foreign  corpora- 
tion doing  business  in  a  state  only  by  license  has  no  standing  in 
a  United  States  court  of  equity  to  question  the  right  of  citizens  of 
the  state  granting  it  the  license  to  take  any  necessary  steps  under 
the  statutes  of  the  state  in  which  the  court  is  located  for  the  crea- 
tion of  a  corporation  bearing  the  same  or  similar  name  as  the  for- 
eign corporation.  (2)  That  complainant,  a  foreign  corporation, 
cannot  invoke  a  United  States  court  of  equity,  sitting  in  Kansas, 
by  injunction,  to  restrain  or  enjoin  these  defendants  from  apply- 
ing to  duly  constituted  tribunals,  clothed  with  limited  judicial  and 
discretionary  powers,  for  a  charter  and  permission  to  do  business 
in  the  state. 

[1]  In  support  of  the  first  proposition,  the  defendants  cite  Le- 
high Valley  Coal  Co.  v.  Hamblen  et  al.  (D.  C.)  23  Fed.  225,  and 
Continental  Ins.  Co.  v.  Continental  Fire  Ass'n,  101  Fed.  255,  41 
C.  C.  A.  326.  In  the  former  case  it  was  held  by  the  Circuit  Court 
for  the  Northern  District  of  Illinois,  Judge  Gresham  presiding,  that 
as  the  complainant  was  a  foreign  corporation,  doing  business  in 
the  state  only  by  comity,  and  at  the  sufferance  of  the  state,  the 
complainant  had  no  standing  in  the  federal  court  to  procure  an 
injunction  restraining  the  defendants  from  receiving  stock  sub- 
scriptions or  taking  any  other  steps  necessary  to  be  taken  under 
the  statute  in  the  creation  of  the  new  corporation.  It  is  to  be 
noted  that  the  defendants  in  that  case,  under  a  peculiar  provision 
of  the  state  law,  were  acting  as  commissioners  to  open  books  for 
subscriptions  to  the  capital  stock  of  the  corporation,  and  are  held 
by  the  court  to  perform  a  function  under  the  laws  of  the  state,  if 
not  as  officers,  at  any  rate  as  instrumentalities  employed  by  the 
state.  The  court  further  held  that,  in  view  of  the  Illinois  law  pro- 
hibiting the  issuance  of  a  license  to  commissioners  to  receive  stock 
subscriptions  in  the  name  of  a  corporation,  the  same  as  that  of 
one  or  more  other  existing  corporations,  the  question  was  prima- 
rily one  for  the  Secretary  of  State.  But  the  court  does  not  hold 
that  the  foreign  corporation,  complainant  in  that  case,  is  without 
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redress  in  the  federal  court  against  the  defendants,  acting  not  as 
state  instrumentalities,  but  as  officers  of  the  corporation,  for  he 
says : 

"I  do  not  say  what  may  be  done  if  the  defendants  succeed  in  creating  their 
corporation  bearing  the  complainant's  name,  and  a  suit  shaU  be  brought  by 
complainant  to  prevent  Individuals  claiming  to  be  officers  or  managers  of 
such  corporation  from  interfering  with  the  complainant's  business  as  already 
stated." 

But  subsequently,  in  the  case  of  Peck  Bros.  &  Co.  v.  Peck  Bros. 
Co.,  113  Fed.  291,  51  C.  C.  A.  251,  62  L.  R.  A.  81,  the  Circuit  Court 
of  Appeals  for  the  same  circuit  decided  the  question  in  favor  of  the 
right  of  the  foreign  corporation  to  such  relief,  saying  in  reference 
to  a  contrary  decision  by  an  Appellate  Court  of  the  state: 

••We  are  compelled,  with  deference,  to  differ  with  the  learned  court,  if  it 
intended  to  hold  that  incorporation  under  the  laws  of  the  state  of  Illinois  pro- 
tects one  from  the  consequence^  of  his  own  wrong.  In  a  certain  limited  sense 
the  sovereignty  of  the  state  had  conferred  the  name.  There  is,  however,  in 
the  term  *8oyerelgnty'  no  magic  to  conjure  by.  It  can  confer  upon  individuals 
no  right  to  perpetrate  wrong.  Nor  do  we  think  that  the  sovereignty  of  the 
state  of  Illinois  sought  to  do  that.  It  has  a  general  law  of  incorporation, 
by  which  any  body  of  men  combining  for  the  purpose  of  business  may  in- 
corporate under  any  name  they  may  select.  The  name  is  not  imposed  by  the 
law,  but  is  chosen  by  the  incorporators.  With  that  selection  the  sovereignty 
of  the  state  has  nothing  to  do.  The  act  of  sovereignty  allowing  incorpora- 
tion is  permissive,  not  mandatory.  It  sanctions  the  act  of  incorporation 
under  the  name  and  for  the  business  proposed,  if  that  name  and  that  busi- 
ness be  otherwise  lawful.  The  sovereign  by  the  act  of  incorporation  adjudges 
neither  the  legality  of  the  business  proposed,  nor  of  the  name  assumed.  That 
is  matter  for  judicial  determination  by  a  court  having  jurisdiction  of  the 
subject  when  the  legality  of  the  business  or  of  the  name  is  called  in  question. 
If  one  may  not  use  the  name  imposed  upon  him  in  invitum  so  that  it  shall 
work  wrong  to  another,  by  what  token  may  he  become  incorporated  under 
a  name  selected  by  himself  to  effect  like  wrong?  And  how  is  the  sovereignty 
of  a  great  state  impugned  by  the  denial  to  incorporators  of  a  right  to  per- 
petrate such  a  wrong?  Is  it  possible  that  a  sovereignty  of  a  state  can  be 
thus  Invoked  to  perpetrate  a  fraud?  If  it  may  be,  then  Indeed  will  that 
sovereignty  stand  for  oppression,  and  not  for  justice.  Then  could  one  who, 
in  connection  with  a  business  to  which  his  name  had  been  attached  and  had 
given  value  to  it,  having  disposed  of  their  right  to  use  that  name  to  another, 
and  so  by  the  law  prohibited  from  using  it  in  connection  with  a  like  business 
under  circumstances  that  would  work  a  fraud,  be  enabled  to  effect  the  fraud 
by  simply  becoming  incorporated  under  that  name  under  the  sovereignty  of 
the  state  of  Illinois.  We  cannot  bend  our  judgment  to  the  conclusion  that 
a  sovereign  state  designed  thus  to  confer  immunity  for  wrong.  ♦  ♦  ♦ 
With  respect  to  the  denial  by  the  Supreme  Court  of  Illinois  of  the  right  of  a 
foreign  corporation  to  contest  in  the  courts  of  that  state  the  right  of  a  do- 
mestic corporation  to  the  corporate  name  given  it  by  the 'State  in  its  articles 
of  incorporation,  even  if  that  name  be  selected  in  fraud  and  be  used  to  per- 
petrate a  wrong,  we  are  not  concerned.  The  state  of  Illinois  has  the  un- 
donbted  right  to  regulate  its  own  courts  in  its  own  way,  and,  if  it  so  win, 
to  turn  a  deaf  ear  to  a  demand  for  justice.  A  federal  court,  however,  is  or- 
ganized in  part  to  listen  to  complaints  of  citizens  and  corporations  of  one 
state  against  citizens  or  corporations  of  another  state,  and  its  doors  may  not 
be  closed  by  any  ruling  of  a  state  tribunal.  We  study  the  decisions  of  the 
highest  court  of  a  state  with  respectful  deference,  but  cannot  be  concluded 
thereby  in  such  a  case  as  the  present  one,  when  the  ruling  invoked,  in  our 
judgment,  works  a  grievous  wrong.  We  cannot  follow  the  decision  in  the 
Hazelton  Case.  The  doctrine  of  the  Illinois  court,  as  we  conceive,  is  not  in 
accord  with  the  decisions  of  the  federal  and  of  other  state  courts.  Celluloid 
Mfg.  Co.  T.  Celloni^  Mfg.  Go.  (C.  C.)  32  Fed.  94 ;  Rogers  Co.  v.  Rogers  Mfg. 
199  F.—18 
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Co..  17  C.  O.  A.  576,  70  Fed.  1017;  Publlslilng  Co.  ▼.  Dobblnson  (C.  C.)  72 
Fed.  603;  HIgglns  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  B.  490.  27 
L.  R.  A.  42,  43  Am.  St  Rep.  769;  Holmes,  Booth  &  Hay  den  v.  Holmes  &  At- 
wood  Mfg.  Co.,  87  Conn.  278,  293,  9  Am.  Rep.  324.*' 

In  the  second  authority  cited,  Continental  Insurance  Co.  v.  Con- 
tinental Fire  Association,  supra,  there  is  not?  a  distinct  holding  that 
a  foreign  corporation  is  without  redress  in  such  case.  The  court 
says: 

"As  under  and  in  accordance  with  the  laws  of  the  state  of  Texas  the  de- 
fendant was  incorporated  under  the  specific  name  of  the  'Continental  £^e 
Association,'  it  has  a  prima  facie  right,  certainly,  under  that  name,  to  carry 
on  in  the  state  of  Texas  the  business  for  which  it  was  incorporated;  and 
It  would  seem  that  a  foreign  corporation,  with  no  such  franchise,  and  doing 
business  in  the  State  of  Texas  only  by  Ucense,  is  without  standing  to  ques- 
tion the  right  of  the  defendant  to  use  in  its  business  the  name  granted  and 
authorized  by  the  State  of  Texas"— citing  Boston  Rubber  Shoe  Co.  y.  Boston 
Rubber  Shoe  Co.,  149  Mass.  436,  21  N.  E.  875. 

The  court  then  states  that  in  the  cases  coming  under  its  ob- 
servation (citing  them)  the  controversy  has  generally  been  be- 
tween corporations  of  the  same  state.  The  court  further  observes 
that  it  has  found  no  such  case  in  which  a  foreign  corporation  has 
been  heard  to  complain,  and  cites  and  quotes  from  Coal  Co.  v. 
Hamblen,  supra.  The  weight  of  the  court's  observations  upon  this 
question  as  an  authority  is,  however,  considerably  affected  by  the 
latter  part  of  the  decision,  which  holds  that,  however  all  this  may 
be,  if  it  is  assumed  that  the  corporate  name  of  a  business  corpora- 
tion is  practically  its  trade-mark,  and  that  equity  will  deal  with  it 
in  a  proper  case,  on  principles  analogous  to  those  governing  the 
use  of  the  trade-marks,  still  the  facts  in  the  case  do  not  sustain 
plaintiff's  contention. 

In  the  case  of  Peck  Bros.  Co.,  supra,  in  which  is  cited  Celluloid 
Mfg.  Co.  V.  Cellonite  Mfg.  Co.  (C.  C.)  32  Fed.  94,  Mr.  Justice 
Bradley,  then  of  the  United  States  Supreme  Court,  is  quoted  as 
observing  in  the  latter  case : 

*'As  to  the  imitation  of  the  complainant's  name,  the  fact  that  both  are  cor- 
porate names  is  of  no  consequence  in  this  connection.  They  are  the  business 
names  by  which  the  parties  are  known,  and  are  to  be  dealt  with  precisely 
as  if  they  were  the  names  of  private  firms  or  partnerships.  The  defendant's 
name  was  of  its  own  choosing,  and,  if  an  unlawful  imitation  of  the  com- 
plainant's, is.  subject  to  the  same  rules  of  law  as  if  it  were  the  name  of  an 
unincorporated  firm  or  company.  It  is  not  identical  'with  the  complainant's 
name.  That  would  be  too  gross  an  invasion  of  the  complainant's  right  Sim- 
ilarity, not  identity,  is  the  usual  recourse  when  one  party  seeks  to  benefit 
himself  by  the  good  name  of  another." 

And  from  Hopkins  on  Unfair  Trade: 

*'Where  the  defendant  is  a  corporation  whose  coiporate  name  includes  a 
proper  name,  and  was  selected  by  the  incorporators  with  the  intent  and  for 
the  purpose  of  deceiving  the  public  into  the  belief  that  its  goods  are  the 
goods  of  the  plaintiff,  such  frauds  will,  of  course,  be  enjoined." 

The  right  of  a  foreign  corporation  to  equitable  relief  by  injunction 
against  the  fraudulent  use  of  the  same  or  similar  name  by  a  domestic 
corporation  in  the  state  and  federal  courts  is  further  supported  by  the 
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following  authorities:  U.  S.  L.  &  H.  Co.  of  Maiiie  v.  U.  S.  L.  & 
H.  Co.  of  N.  Y.  (decided  by  the  U.  S.  C.  C.  for  the  Southern  Dist. 
of  N.  Y.  in  1910),  181  Fed.  182;  Phila.  Trust,  Safe  Dep.  &  Ins.  Co. 
V.  Phila,  Trust  Co.  (U.  S.  C.  C,  Dist.  Dela.)  123  Fed.  534  (decided  in 
1903) ;  Knights  of  Maccabees  of  the  World  v.  Searle  et  al.  (decided 
by  the  Supreme  Court  of  Nebraska  in  1905)  75  Neb.  285,  106  N.  W. 
448;  Atlas  Assurance  Co.  v.  Atlas  Ins.  Co.  (decided  by  the  Supreme 
Court  of  Iowa  in  1907)  138  Iowa,  228,  112  N.  W.  232,  114  N.  W.  609, 
15  L.  R.  A.  (N.  S.)  625,  128  Am.  St.  Rep.  189.  As  will  be  observed, 
one  of  the  above  cases  involved  a  fraternal  beneficiary  association. 
That  such  associations,  especially  when  incorporated,  although  not  sole- 
ly business  corporations  organized  only  for  profit,  may  so  protect  them- 
selves from  injury  resulting  from  the  fraudulent  use  of  the  same  or 
similar  names  by  other  like  organizations,  is  supported  by  the  fol- 
lowing authorities:  Knights  of  Maccabees  of  the  World  v.  Searle, 
supra;  Intern.  Com.  of  Y.  W.  C.  A.  v.  Y.  W.  C.  A.  of  Chicago,  194 
111.  194,  62  N.  E.  551,  56  U  R.  A.  888;  Daughters  of  Isabella  No. 
1  V.  National  Order  of  D.  A.,  83  Conn.  679;  78  Atl.  333,  Ann.  Cas. 
1912A,  822. 

If,  as  charged  in  the  bill  and  admitted  by  the  demurrer,  so  far  as 
the  present  consideration  is  concerned,  the  use  of  the  name  "the  Kan- 
sas Fraternal  Woodmen"  is  for  the  purpose  of  misleading  and  deceiv- 
ing complainant's  members  and  the  general  public,  and  of  injuring 
and  destroying  the  complainant,  and  of  appropriating  its  business  and 
good  will  and  the  use  of  such  name  in  the  manner  and  for  the  purpose 
charged  will  tend  to  and  will  mislead  and  deceive  complainant's  mem- 
bers and  the  public,  leading  to  confusion  and  consequent  injury  to 
complainant  in  the  benefit  and  good  will  attaching  to  its  name,  then 
no  reason  is  conceived  why  the  defendants  may  not  be  now  enjoined 
from  proceeding  to  perfect  the  organization,  rather  than  wait  until 
it  is  perfected,  and  then  enjoin  them  from  engaging  in  the  business 
for  which  the  organization  is  contemplated,  unless  that  reason  be 
found  in  defendants'  second  contention. 

[2]  Under  the  second  contention,  it  is  urged  that  the  statutes  of 
Kansas  governing  the  organization  and  operation  of  fraternal  ben- 
eficiary societies  (General  Statutes  of  1909,  §§  4303  to  4318,  inclusive) 
confer  upon  the  State  Superintendent  of  Insurance  and  possibly  upon 
the  state  charter  board,  when  considered  in  connection  with  the  law 
creating  that  board,  the  duty  and  authority  to  determine  whether  the 
name  proposed  to  be  used  by  the  defendants  does  or  does  not  too 
closely  resemble  the  name  of  complainant.  Section  4303  is  a  legis- 
lative definition  of  a  "fraternal  beneficiary  association,"  as  that  term 
is  used  in  the  act.  The  complainant  and  the  proposed  organization 
of  the  defendants  come  dearly  within  its  terms.  Section  4304  per- 
mits the  continuance  in  business  of  all  foreign  associations  coming 
within  the  definition  in  the  preceding  section,  and  then  doing  business 
in  the  state,  and  provides  that  they  shall  thereafter  be  governed  by 
the  act,  and  shall  make  reports  and  designate  the  State  Superintend- 
ent of  Insurance  as  agent  for  service  of  process  as  provided  by  the 
act    This,  under  the  allegations  of  the  bill,  applied  to  complainant. 
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Section  4305  has  reference  to  such  foreign  associations  as  may  there- 
after come  in.  Section  4306  provides  for  annual  reports  by  every  such 
association  in  answer  to  25  stipulated  questions  and  certain  additional 
inquiries  which  the  Superintendent  of  Insurance  is  authorized  to 
make. 

Section  4307  requires  the  appointment  of  the  Superintendent  of  In- 
surance by  foreign  associations  doing  business  in  the  state  as  agent 
for  service  of  process. 

Section  4308  provides  for  the  issuance  of  permits  by  the  Superiri- 
tendent  of  Insurance  to  existing,  foreign  associations  doing  business 
in  the  state. 

Section  4309  provides  in  detail  for  the  organization  of  such  asso- 
ciations within  the  state,  requiring  that  they  shall  file  with  the  Super- 
intendent of  Insurance  a  certificate  in  writing,  stating  (a)  the  names 
and  places  of  residence  of  the  applicants;  (b)  proposed  corporate 
name  of  the  association,  which  shall  not  too  closely  resemble  the  name 
of  any  similar  association ;  (c)  its  objects,  purposes,  etc. ;  (d)  location 
of  principal  office ;  (e)  'number  of  directors,  etc.  The  section  then 
proceeds : 

"When  said  certificate  has  been  duly  signed  and  acknowledged  by  the  pro- 
posed incorporators,  it  shaU  be  filed  with  the  Superintendent  of  Insurance  of 
this  state,  and,  in  case  the  Superintendent  of  Insurance  shaU  fhid  that  its 
provisions  are  in  accordance  with  section  1  of  this  act,  he  shaU  issue  to  said 
incorporators  duplicate  copies  of  said  application,  with  his  certificate  in- 
dorsed thereon  that  said  corporation  has  been  duly  authorized  to  conduct 
the  business  provided  for  in  its  said  application  according  to  the  provisions 
of  this  act  When  one  of  said  certified  copLea  shaU  have  been  filed  for  rec- 
ord in  the  office  of  the  r^rister  of  deeds  of  the  county  in  which  the  principal 
office  shall  have  been  established,  the  remaining  copy  shaU  constitute  the 
articles  of  association  of  said  corporation.  Provided,  that  said  Superintend- 
ent of  Insurance  shaU  not  issue  said  certified  copiesf  until  said  Incorporators 
have  paid  him  a  fee  of  f25.00,  and  shall  have  satisfied  him  that  there  have 
been  obtained  bona  fide  applications  for  membership  and  insurance  in  said 
proposed  association  from  at  least  600  applicants,  and  that  a  benefit  fund 
has  been  established,  and  cash  deposited  therein  to  an  amount  at  least  equal 
to  twice  the  amount  of  the  lowest  certificate  proposed  by  said  association, 
and  the  proposed  by-laws,  benefit  certificate,  and  application  have  been  sub- 
mitted to  said  Superintendent  of  Insurance,  and  found  by  him  to  be  not  in 
conflict  with  this  act" 

It  is  conceded  by  counsel,  and  I  think  properly  so,  that  the  term 
"application,"  where  last  above  used,  has  reference,  not  to  the  applica- 
tion for  permission  to  organize,  but  to  the  application  which  a  pro- 
posed member  of  the  organization  must  make  to  initiate  the  process  by 
which  he  may  become  a  member. 

Section  4310  provides,  among  other  things,  that  an  association  or- 
ganized under  this  act  shall  be  a  body  corporate  and  politic  by  the 
name  adopted  in  the  certificate  of  organization,  with  certain  powers 
therein  stated.  Of  the  remaining  sections  only  4317  appears  to  have 
any  relevancy  to  this  inquiry.    That  section  provides: 

"None  of  the  provisions  of  this  act  shall  be  construed  as  vesting  discretion- 
ary power  in  the  Superintendent  of  Insurance,  but  his  construction  of  and 
decisioh  under  any  section  of  this  act  shall  stand  and  be  binding  on  all  par- 
ties in  interest  until  reversed  by  a  court  of  competent  Jurisdiction  in  an  ac- 
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tl<m  in  the  nature  of  an  action  in  mandamus,. to  be  prosecuted  at  his  or  Its 
own  cost,  by  ainy  person  or  association  dissenting  from  such  construction  or 
decision." 

It  is  noted  that  this  section  first  provides  that  the  power  lodged  in 
the  Superintendent  of  Insurance  by  the  act  shall  not  be  construed  as 
discretionary.  Ordinarily,  without  such  a  saving  clause,  or  provision 
for  aK>€^^  the  decision  of  such  a  tribunal  in  a  matter  within  its  lim- 
ited jurisdiction  is  final,  and  it  was  evidently  to  prevent  such  finality 
attaching  to  the  Superintendent's  decisions  that  this  provision  was 
incorporated  in  the  act  If  the  question  as  to  whether  the  name  of 
defendant's  proposed  corporation  too  nearly  resembles  that  of  com- 
plainant is  properly  one  primarily  for  the  consideration  of  the  Super- 
intendent of  Insurance,  then  the  complainant  should  first  make  its 
contention  before  him,  and,  if  unsuccessful  there,  must  then  avail 
itself  of  the  remedy  provided  by  the  act.  But  is  that  a  question  which 
the  Superintendent  of  Insurance  is  empowered  to  consider  and  deter- 
mine? His  jurisdiction  as  to  such  organization  is  special  and  limited 
by  the  terms  of  the  act.  It  is  true  it  is  provided  that  his  construction 
of  and  decisions  under  any  section  of  the  act  shall  stand  and  be  bind- 
ing upon  all  parties  in  interest  until  reversed  as  provided.  But  this 
must  be  construed  as  confined  to  such  constructions  and  decisions  as 
the  act  in  other  sections  empowers  him  to  make.  If  By  the  terms  of 
the  act  he  must  issue  the  certificate  if  he  find  in  favor  of  the  appli- 
cants as  to  other  features,  regardless  of  the  fact  that  in  his  judgment 
the  name  too  closely  resembles  that  of  another  association,  then  a 
decision  by  him  of  that  question  is  futile.  When  the  certificate  of  the 
proposed  corporation  setting  forth  the  several  things  required  by  the 
act,  duly  signed  and  acknowledged,  is  filed  with  the  Superintendent  of 
Insurance,  if  he  shall  find  that  its  provisions  are  in  accordance  with 
the  first  section  of  the  act,  he  is  required  to  issue  his  certificate,  pro- 
vided the  requisite  fee  is  paid,  the  requirements  as  to  applications  for 
membership  and  insurance  and  cash  deposit  complied  with,  and  the 
proposed  by-laws,  benefit  certificate,  and  application  have  been  sub- 
mitted to  him,  and  found  to  be  not  in  conflict  with  this  act.  A  consid- 
eration of  the  question  as  to  whether  the  provisions  of  the  certificate 
are  in  accordance  with  the  first  section  does  not  involve  the  question 
of  similarity  of  names,  nor  do  I  find  that  it  is  involved  in  the  finding 
which  the  Superintendent  of  Insurance  must  make  under  the  proviso. 

From  a  consideration  of  the  entire  act,  I  conclude  that,  while  the 
act  provides  against  the  use  of  a  name  too  closely  resembling  that  of 
another  association,  it  does  not  repose  in  the  State  Superintendent  of 
Insurance  the  power  to  determine  that  question,  but,  as  suggested  in 
the  Peck  Bros.  Case,  supra,  leaves  it  for  the  determination  of  the 
courts  in  a  proper  action.  It  follows  that  the  Massachusetts  author- 
ities cited  by  demurrants  do  not  apply  here  as  to  the  Superintendent 
of  Insurance  (Gregg  v.  Mass.  Medical  Society,  111  Mass.  194,  15  Am. 
Rep.  24,  and  the  Scottish  Clans  Case,  151  Mass.  558,  24  N.  E.  918, 
8  L.  R.  A.  320)  for  the  reason  that  there  it  appeared  that  the  ques- 
tion was  one  primarily  for  the  special  state  tribunal  or  board.  If  it 
be  true,  as  suggested,  that  possibly  in  view  of  the  statute  creating  a 
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state  charter  board,  organizations,  such  as  we  are  how  considering, 
must  also  apply  to  that  board  for  a  charter  or  permission  to  do  busi- 
ness, which  I  think  doubtful,  the  only  duty  imposed  by  the  statute 
upon  that  board  which  could  possibly  give  it  jurisdiction  to  determine 
the  question  of  too  near  resemblance  of  names  is  the  provision  that 
it  shall  determine  the  "good  faith"  of  the  proposed  organization. 
That,  in  my  opinion,  has  reference  to  the  honest  intention  of  the  or- 
ganizers to  actually  and  in  good  faith  carry  on  the  business  indicated 
in  their  proposed  articles  of  incorporation,  but  does  not  include  a  con- 
sideration of  the  question  as  to  whether  the  proposed  name  too  closely 
resembles  that  of  some  other. 

In  view  of  the  foregoing  considerations,  I  find  that  the  demurrer 
should  be  overruled;  and  it  is  so  ordered. 


In  re  FAIRLAMB  et  aL 

(District  Court,  B.  D.  Pennsylvania.    Aagnst  80,  1912.) 

No.  3,871. 

Bankbuptot  (I  336*) — Proof  of  Olaim— Amendment. 

Where  the  trustee  of  a  bankrupt  circulated  a  paper  containing  a  prop- 
osition for  settlement  among  the  creditors  for  their  signatures,  with  a 
statement  by  each  of  the  amount  of  his  claim,  and  it  was  signed  by  all 
and  returned  and  filed  with  the  referee  within  a  year,  it  constituted  a 
sufficient  claim  to  be  amendable  after  the  expiration  of  the  year  by  a 
creditor  wliich  signed  it  in  the  belief  that  proof  of  claim  was  not  re- 
quired, but  without  whose  assent  the  settlement  could  not  have  been 
effected. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  523,  624; 
Dec  Dig.  I  336.*1 

In  Bankruptcy.  In  the  matter  of  R*.  Crosby  Fairlamb  and  others, 
copartners  trading  as  the  P.  H.  Fairlamb  Company,  bankrupts.  On 
certificate  of  referee  relating  to  order  allowing  amendment  of  claim 
by  the  Western  National  Bank.     Affinned. 

Julius  C.  Levi,  of  Philadelphia,  Pa.,  for  Western  Nat.  Bank. 
Peter  M.  MacLaren,  of  Philadelphia,  Pa.,  for  objecting  creditor. 

THOMPSON,  District  Judge.  An  adjudication  in  bankruptcy  was 
entered  November  11,  1910.  On  April  27,  1912,  the  referee,  upon 
petition  of  the  Western  National  Bank,  entered  a  rule  upon  the  trus- 
tee to  show  cause  why  the  bank  should  not  be  allowed  to  amend  its 
proof  of  claim  and  file  a  formal  proof  of  claim  nunc  pro  tunc,  and 
on  May  22,  1912,  the  referee  made  the  rule  absolute,  and  ordered 
that  the  Western  National  Bank  be  granted  leave  to  file  an  amended 
proof  of  claim  nunc  pro  tunc. 

A  short  time  after  the  adjudication  in  bankruptcy  at  a  meeting 
of  creditors,  a  proposition  of  settlement  was  submitted  by  which  a 
corporation  was  to  be  formed  to  be  called  P.  H.  Fairlamb  Company, 
Incorporated,  to  which  the  assets  of  the  P.  H.  Fairlamb  Company, 

•For  other  casei  mo  tamo  topic  6  |  hxjubkr  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Tndezee 


Digitized  by 


Google 


rX  EIS  FAIBLAMB  279 

bankrupt,  were  to  be  transferred,  and  a  committee  of  creditors  was 
appointed  to  secure  the  consent  of  all  the,  creditors  in  writing  to  accept 
stcHck  of  the  proposed  corporation  and  certain  securities  in  settlement  of 
their  claims  against  the  bankrupt.  Within  a  year  after  adjudication, 
the  signatures  of  all  the  creditors,  including  the  Western  National 
Bank,  were  obtained  to  an  agreement,  the  essential  clause  of  which  is 
as  follows: 

We».  the  undersigned,  hereby  agree  to  accept  In  settlement  of  or  on  account 
of  our  claims  the  said  common  stock  of  the  P.  H.  Fairlamb  Company  and 
the  stock  of  the  said  Bell-Union  Coal  &  Coke  Company  in  the  amounts  of 
each  set  opposite  our  respectiye  names  without  prejudice  to  our  claims  iu  the 
event  of  the  said  proposition  not  being  accepted  and  settlement  effected,  and 
for  the  balance  of  our  claim  will  accept  certificates  of  the  trustees  holding 
the  *'Tru8t  Fund.'' 

The  following  is  the  form  of  signature  arranged  on  the  paper: 

Name  of     Amount  of     Amount  of     Amount  Common  Stock        Trustee's 
Creditor.         Claim.  Coal  Stock.        P.  H.  Fairlamb  Co.        Certificates. 

The  bank  in  signing  the  paper  set  out  the  amount  of  its  claim, 
together  with  the  amount  of  coal  stock,  the  amount  of  common  stock 
of  the  P.  H.  Fairlamb  Company,  and  the  amount  of  trustee's  certifi- 
cates which  It  agreed  to  accept.  Creditors  to  the  amount  of  about 
$200,000  filed  with  the  referee  within  the  year  formal  proofs  of  claim, 
while  creditors  in  amount  of  approximately  $100,000,  among  whom 
was  the  bank,  did  not  file  such  proofs.  The  trustee  of  the  bankrupt 
company  was  to  be  trustee  under  the  trust  deed,  to  be  manager  of 
the  P.  H.  Fairlamb  Company,  Incorporated.  He  was  active  in  ob- 
taining the  settlement  and  signatures  to  the  agreement,  and  the  agree- 
ment was  delivered  to  him  and  remained  in  his  possession  as  trustee. 
The  bank  claims  that  its  signature  having  been  obtained  to  the  agree- 
ment by  the  trustee  in  bankruptcy  and  committee  of  creditors,  and 
it  having  signed  the  agreement  to  accept  stock  in  the  new  corporation 
in  payment  of  its  claim  against  the  bankrupt  estate,  and  being  unrep- 
resented by  counsel,  it  was  under  the  impression  that  a  settlement  had 
been  made,  and  no  further  steps  were  necessary  upon  its  part.  Its 
position  is  that  its  signature  to  the  agreement,  filed  with  the  trustee 
within  the  year  and  setting  out  the  amount  of  its  claim,  is  sufficient 
in  substance  as  a  proof  of  claim  to  empower  the  court  to  permit  it 
now  to  file  an  amended  proof  of  claim  setting  out  the  formal  re- 
quirements under  section  57a  of  the  Bankruptcy  Act.*  The  contention 
of  the  petitioner  for  review  is  that  the  mere  signing  of  the  agreement 
setting  out  the  amount  of  its  claim  filed  with  the  referee  within  the 
year  was  not  in  substance  a  sufficient  claim  for  the  bank  to  base  an 
amendment  upon,  and  further  relies  upon  the  fact  that  the  trust  deed 
contains  a  clause  providing  that  the  funds  of  the  P.  H.  Fairlamb 
Company,  Incorporated,  should  be  distributed  among  the  creditors 
"who  had  filed  claims  duly  allowed  by  the  referee  in  bankruptcy,*' 
and  its  contention  appears  to  be  that  the  failure  of  the  bank  to  file 
its  formal  claim  within  the  year  is  evidence  of  its  abandonment  of 
any  assertion  of  its  claim  under  the  settlement  agreement. 

I  do  not  think  that  this  clause  in  the  trust  deed  will  bear  the  con- 
struction which  the  petitioner  desires  to  put  upon  it    If  the  signa- 

>  U.S.  Comp.  St  1901,  p,  140. 
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ture  to  the  agreement  and  statement  of  the  amount  o£  the  bank's  claim 
filed  with  the  referee  is  sufficient  upon  which  to  base  the  amended 
claim,  the  due  allowance  by  the  referee  may  be  made  at  any  time 
prior  to  final  distribution.  The  "proof"  of  a  claim  must  'not  be  con- 
fused with  the  "allowance"  of  the  claim.  Those  are  two  distinct  acts 
or  proceedings,  and  the  allowance,  absolute  or  conditional,  may  or 
may  not  result  from  and  follow  the  proof  of  the  claim.  Hargadine- 
McKittrick  Dry  Goods  Co-  v.  Hudson,  122  Fed.  232,  58  C.  C.  A.  596. 
10  Am.  Bankr.  Rep.  225 ;  In  re  Hornstein  (D.  C.)  122  Fed.  266,  10 
Am.  Bankr.  Rep.  308. 

It  was  conclusively  settled  in  the  case  of  T.  B.  Orcutt  Co.  et  al.  v. 
Green,  17  Am.  Bankr.  Rep.  72, 204  U.  S.  96, 27  Sup.  Ct.  195, 51  L.  Ed. 
390,  that  a  claim  delivered  to  the  trustee  in  bankruptcy  within  the  year 
is  sufficiently  filed  within  the  meaning  of  section  57  of  the  Bankruptcy 
Act.  It  remains  to  be  determined  whether  there  was  sufficient  in  sub- 
stance in  the  agreement  to  constitute  an  amendable  claim. 

In  the  case  of  In  re  Kessler,  25  Am.  Bankr.  Rep.  512,  184  Fed. 
51,  107  C.  C  A.  13,  the  bankrupt  firm  had  made  an  assignment  for  the 
benefit  of  creditors.  A  creditor  firm  in  Paris  sent  to  the  assignee 
an  account  in  detail  of  its  transactions  with  the  assignor  showing  a 
balance  owing  to  the  creditor.  The  account  was  accompanied  with 
a  letter  stating  that  it  was  an  extract  of  account  of  the  firm  showing 
a  debit  balance  of  Fr :  140720,  and  adding  that  a  firm  of  New  York 
attorneys  were  authorized  to  represent  the  creditor  in  the  matter. 
There  was  no  verification  under  oath,  nor  any  statement  whether  any 
security  was  held  as  collateral  therefor.  Thereafter  a  petition  in  bank- 
ruptcy was  filed,  and  a  receiver  was  appointed,  who  was  afterwards 
elected  trustee.  The  assignee  turned  over  to  the  receiver,  among 
other  things,  the  letter  and  account  of  the  Paris  creditor.  It  was  held 
by  Judge  Lacomb^,  following  the  case  of  Orcutt  Company  v.  Green, 
that  the  presentation  and  delivery  of  claims  to  the  trustee  within  the 
year  was  sufficient,  and  that  the  creditor's  claim  contained  "enough 
by  which  to  amend,"  and,  in  view  of  the  circumstances,  the  amend- 
ment was  allowed.  See  cases  cited  in  Judge  Lacombe's  opinion  and 
in  footnote.  The  courts  have  been  extremely  liberal  in  permitting 
amendments  to  proofs  of  claim  where  the  amendment  does  not  affect 
the  substance  of  the  claim. 

In  the  case  of  In  re  McCallum  &  McCallum  (D.  C.)  11  Am.  Bankr. 
Rep.  447,  127  Fed.  768,  Judge  McPherson  said: 

"If  the  proof  of  a  right  that  had  already  been  asserted  in  substance  should 
thereafter  (after  the  year)  be  found  to  lack  form  or  precision,  ordinarily,  I 
suppose,  such  defect  might  stlU  be  remedied ;  but,  as  Judge  Archbald  said  in 
a  similar  case — his  opinion  was  afterward  adopted  by  the  Circuit  Court  of 
Appeals — *the  general  right  to  amend,  regardless  of  the  time  which  has 
elapsed,  is  abundantly  sustained  hy  the  authorities.  ♦  ♦  ♦  But  to  do  so 
it  Is  plain  there  must  be  in  the  record  as  it  stands  the  substance  of  that 
which  is  asked  for.  The  right  to  amend  can  go  no  further  than  to  bring  for- 
ward and  make  effective  that  which  in  some  shape  is  already  there.*  Re 
Mercur  [D.  C.l  8  Anv  Bankr.  Rep.  275,  116  Fed.  655;  Id.,  on  appeal,  122 
Fed.  384,  58  C.  C.  A.  472." 

In  that  case  (McCallum  &  McCallum)  a  creditor,  having  proved  his, 
claim  against  the  bankrupt  firm,  sought  to  amend  it  after  the  year 
had  expired,  so  as  to  add  to  it  a  claim  against  one  of  the  partners 
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individually  as  indorser  upon  a  firm  note  to  the  order  of  the  partner. 
It  was  held  that  the  claim  against  the  partner  was  a  separate  contract, 
and  not  in  substance  part  of  the  original  claim,  and  couki  not  be  tacked 
on  to  the  original  claim  by  amendment. 

In  the  Case  of  Roeber,  11  Am.  Bankr.  Rep.  464,  127  Fed.  122,  62 
C.  G.  A.  122,  in  commenting  upon  the  allowance  of  amendment,  the 
court  said: 

''Bankruptcy  courts  have  the  usual  powers  of  courts  of  Justice  upon  mo- 
tion and  for  good  cause  to  allow  amendments.  All  parties  were  advised  of 
the  claim  within  the  year.  There  is  no  dispute  that  the  amount  claimed  is 
Justly  owing  from  the  bankrupt.  The  amendijoent.  was  in  furtherance  of  Jus- 
tice and  within  a  legitimate  exercise  o^  the  power  of  amendment" 

In  the  present  case  all  the  creditors  signed  the  agreement  within 
the  year,  and  all  creditors  and  the  trustee  were  advised  in  writing 
upon  the  agreement  filed  with  the  trustee  of  the  claim  by  the  Western 
National  Bank  and  its  amount.  The  settlement  under  the  agreement 
could  not  have  been  consummated  unless  the  bank  had  signed  the 
agreement.  As  was  said  by  Judge  McPherson  in  the  Northampton 
Portland  Cement  Co.  Case  (D.  C.)  25  Am.  Bankr.  Rep.- 565,  185  Fed. 
542,  where  a  similar  plan  was  under  consideration: 

"It  seems  clear  that  such  a  plan  cannot  be  imposed  upon  unwlUing  credi- 
tors. •  •  •  In  my  opinion  a  bankruptcy  court  has  not  been  empowered 
to  embark  In  enterprises  of  this  kind.  They  may  be  desirable,  but  the  credi- 
tors must  determine  that  for  themselves.  The  usual  course  of  administratioh 
may  be  certain  to  result  in  heavy  loss,  but  the  court  must  pursue  that  course 
unless  the  act  has  authorized  the  use  of  exceptional  means." 

To  quote  the  language  of  the  referee  in  this  case : 

"The  equities  of  the  claimant  to  file  an  amended  proof  of  claim  in  the  case 
in  hand  is  much  stronger  than  that  in  the  case  of  In  re  Kessler.  The  signa- 
ture to  the  paper  was  solicited  by  the  trustee  in  bankruptcy,  and  the  agree- 
ment was  to  receire  distribution  from  the  company  to  be  formed  who  would 
settle  with  the  creditors  not  directly  out  of  the  bankrupt's  funds,  but  in  stock 
of  the  said  company.  The  creditors  were  naturally  misled  into  the  delusion 
that  they  would  receive  this  distribution  by  virtue  of  their  signature  to  the 
paper  without  further  action  on  their  part  The  corporation  organized  to 
make  this  settlement,  of  course,  were  not  bound  to  accept  the  amounts  for 
which  the  creditors  signed  as  final  determination  of  the  actual  amount  due 
the  creditor,  but  the  paper  having  been  prepared  for  the  signatures  of  all 
creditors,  and  requiring  the  signatures  of  all  creditors  to  make  it  valid,  the 
creditors  had  good  ground  to  take  it  .for  granted  that  the  amounts  for  which 
they  signed  not  having  been  in  any  way  disputed  were  accepted  as  proper 
claims." 

I  am  of  the  opinion  that  the  agreement  filed  with  the  referee,  signed 
by  the  bank,  setting  out  the  amount  of  its  claim  and  the  securities 
which  it  agreed  to  accept,  under  the  circumstances  of  this  case,  was 
sufficient  in  substance  to  cpnstitute  an  amendable  claim,  and  that  it 
would  be  inequitable  to  permit  the  petitioner  to  enjoy  the  fruits  of 
a  settlement,  which  could  not  have  become  effective  without  the  bank's 
assent,  and  to  largely  increase  its  dividend  by  forbidding  the  bank  to 
be  put  in  the  position  of  having  its  claim  allowed  when  the  petitioner, 
together  with  all  other  creditors,  was  fully  advised  of  the  amount  of 
the  bank's  claim. 

The  order  of  the 'referee  of  May  22,  1912,  is  affirmed,  and  the 
petition  for  review  dismissed. 
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In  re  CHIN  K.  SHUBL' 

(District  Court,  D.  Massachtisetts.    January  26,  1912.) 

No.  676. 

L  Customs  Duties  (|  126*)— Sbaboh  Wabbant— Rsuoyal  or  DooxnoiiTS. 

A  search  warrant  issued  to  a  customs  inspector,  authorizing  him  t» 
search  a  particular  place  for  merchandise  frauduleutly  introduced  into 
the  United  States,  and  to  seize  such  merchandise,  if  fpund,  did  not  Jus- 
tify the  removal  of  letters,  books,  and  papers  from  the  premises,  and 
such  removal  constituted  a  trespass,  for  which  the  officers  were  liable 
to  prosecution  by  the  ordinary  remedies. 

[Ed.  Note. — ^For  other  cases,  see  Customs  Duties,  Cent  Dig.  f|  290* 
296;    Dec.  Dig.  |  126.*] 

2.  Contempt  (|  11*) — ^Abusb  or  Mandate — Seabches  and  SEizuBKa— Cus- 
toms Duties. 

A  United  States  commissioner,  In  issuing  a  search  warrant  authorizing 
a  customs  inspector  to  search  certain  premises  for  merchandise  fraudu- 
lently introduced  into  the  United  States,  and  to  seize  the  same,  if  found* 
as  provided  by  Rev.  St  |  3066,  does  not  act  Judicially;  and  hence  the 
warrant,  when  so  issued,  is  not  to  be  regarded  as  issued  under  the  au- 
thority of  the  court 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  f|  23-26;  Dea 
Dig.  I  IL*] 

8.  Contempt  (|  10*) — Acts  or  Oitioebs — Customs  Inspeotob — ^Misuse   or 

PBOCESS — PUNISUMENT. 

Where  a  customs  inspector,  assisted  by  an  inspector  of  the  Department 
of  Commerce  and  Labor,  entered  petitioner's  premises  pursuant  to  a 
search  warrant,  issued  by  a  United  States  commissioner,  authorizing 
the  cutoms  inspector  and  his  assistant  to  search  for  merchandise  fraud- 
ulently introduced  into  the  United  States,  and  to  seize  the  same,  if 
found,  and  without  authority  removed  certain  letters  and  other  docu- 
ments and  records,  which  they  refused  to  return,  they  in  so  doing  were 
not  acting  as  officers  of  a  federal  court,  and  therefore  were  not  subject 
to  be  proceeded  apainst  for  contempt  in  a  federal  court  under  Judicial 
Code  (Act  March  8,  1011,  c.  231,  86  Stat  1163  [U.  S.  Comp.  St  Supp. 
1011,  p.  287])  f  268,  authorizing  such  courts  to  punish  for  contempt  any 
of  their  officers  for  misbehavior  in  official  transactions,  etc. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  f{  10-22;  Dec. 
Dig.  I  10.*] 

Petition  by  Chin  K.  Shue  for  an  order  compelling  William  H. 
Tighe,  customs  inspector  for  the  Massachusetts  district,  and  Richard 
Taylor,  an  inspector  of  the  Department  of  Commerce  and  Labor,  to 
return  certain  letters  and  documents  taken  from  petitioner's  place  of 
business  pursuant  to  a  search  warrant,  and  to  pimish  them  for  alleged 
abuse  of  process.    Denied. 

Thomas  J.  Barry  and  Harry  J.  Jaquith,  for  petitioner. 
William  H.  Garland,  for  respondents. 

DODGE,  District  Judge.  December  14,  1911,  a  United  States  com- 
missioner for  this  district  issued  a  search  warrant  under  Rev.  St.  U.  S. 
§  3066,  as  amended  April  25,  1882  (22  Stat.  49,  c.  89  [U.  S.  Comp. 
St  1901,  p.  2008;  1  Supp.  Rev.  St.  p.  337]),  to  William  H.  Tighe,  a 
customs  inspector  for  this  district,  authorizing  him,  with  necessary  and 
proper  assistants,  to  enter  premises  at  No.  11  Harrison  avenue,  in  Bos- 

•For  oUiwr  casai  M6  Mint  topio  *  |  nttmbeb  In  Deo.  4  Am.  Digs.  1907  to  dato^  4  Rep'r  Indezot 
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ton,  to  search  there  for  merchandise  fraudulently  introduced  into  the 
United  States,  and  to  seize  such  merchandise,  if  found.  The  inspector 
has  indorsed  the  warrant : 

"Received  Dec.  14,  1911.  I  executed  said  warrant  the  same  day.  No  viola- 
tion of  the  law  found." 

The  present  petition  was  filed  December  22,  1911.  The  petitioner 
is  a  member  of  a  firm  of  Chinese  merchants,  which  carries  on  business 
in  the  premises  which  the  warrant  describes.  He  alleges  that  Tighe 
entered  the  premises,  with  the  warrant,  on  December  14th,  with  several 
assistants,  one  of  whom  was  Richard  Taylor,  an  inspector  in  the  De- 
partment of  Commerce  and  Labor ;  that  Tighe  and  his  assistants,  hav- 
ing completed  their  search,  knew  that  no  violation  of  the  law  had  been 
discovered ;  that  under  cover  of  the  warrant  Tighe  and  Taylor  took 
and  carried  away  from  the  premises  certain  articles  there  found  by 
them,  without  any  lawful  right;  that  some  of  the  articles  so  taken 
away  have  been  returned,  but  that  others  have  been  retained  by  Tighe 
and  Taylor,  among  them  certain  letters  to  customers  of  the  firm,  ad- 
dressed in  its  care,  and  being  held  by  the  firm  for  delivery  to  the  ad- 
dressees ;  that  said  letters  were  sealed  when  taken  away ;  that  Tighe 
and  Taylor  have  returned  some  of  them,  but  all  had  been  opened 
before  they  were  returned;  that  demand  has  been  made  upon  Tighe 
for  the  articles  not  returned,  but  that  he  still  retains  them;  that  the 
taking  away  of  said  articles  was  an  abuse  of  the  process  of  the  court, 
and  violated  the  petitioner's  rights  under  the  fourth  and  fifth  amend- 
ments to  the  Constitution. 

The  petitioner  asks  the  court  to  direct  the  commissioner  to  certify 
the  proceedings  before  him,  and  that  Tighe  and  Taylor  show  cause 
why  they  should  not  be  ordered  to  return  all  property  and  papers 
taken  as  above,  and  why  they  should  not  be  punished  for  contempt  in 
exceeding  their  authority  under  the  warrant. 

[1]  The  commissioner  has  filed  a  certificate  showing  the  issuance 
of  the  warrant  and  its  return  as  above.  The  evidence  at  the  hearing 
showed  that  several  warrants  similar  to  the  one  above  mentioned  were 
issued  to  Tighe  at  the  same  time,  authorizing  searches  of  different 
premises  in  Boston;  that  the  search  at  11  Harrison  avenue  was 
made  by  persons  employed  by  Tighe  as  his  assistants,  of  whom  Tay- 
lor was  one;  that  letters,  books,  and  papers  belonging  to  the  peti- 
tioner were  taken  away  from  the  premises  by  them  while  making  the 
search ;  and  that  Taylor,  though  he  has  since  returned  some  of  these, 
still  retains  certain  letters  and  account  books  so  taken  away. 

The  warrant  obviously  afforded  no .  justification  for  the  removal 
of  the  letters,  books,  and  papers  thus  taken  away  from  the  premises. 
Whoever  so  took  them  away  committed  a  trespass,  for  which  the 
petitioner  has  the  usual  remedies,  or  of  which  he  has  the  right  to 
complain  to  the  department  whereof  the  persons  guilty  of  the  tres- 
pass were  officers.  The  question  here  is :  Were  Tighe  and  Taylor 
at  the  time  officers  of  the  court,  within  the  meaning  of  section  268 
of  the  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1163),  which 
re-enacts  Rev.  St.  §  725  (U.  S.  Comp.  St.  1901,  p.  583)?  Unless  they 
were,  the  court  is  without  power  to  deal  with  their  acts  as  "misbe- 
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havior*'  of  its  officers  "in  their  official  transactions/'  and  adjudge 
them  in  contempt  as  this  petition  asks. 

Section  3066  entitled  Tighe  to  the  warrant  primarily  because  of  the 
fact  that  he  was  one  of  the  customs  officers  mentioned  in  that  section. 
Title  34  of  the  Revised  Statutes,  in  which  section  3066  is  contained, 
consists  of  the  laws  regulating  the  collection  of  duties  upon  imports. 
Elsewhere  in  the  same  title  are  prescribed  the  duties  of  each  cus- 
toms officer  mentioned  in  section  3066  and  the  manner  of  his  ap- 
pointment.- Neither  in  connection  with  his  duties  nor  with  his  ap- 
pointment is  any  reference  made  to  the  courts.  If,  therefore,  he  is 
to  be  called  in  any  sense  an  officer  of  the  court,  it  is  only  by  virtue 
of  the  fact  that  this  warrant  was  issued  to  him.  The  duties  which 
he  undertook  to  perform  under  the  warrant  appear  rather  to  be  stat- 
utory duties  required  of  him  as  a  customs  officer  than  duties  imposed 
upon  him  by  any  court  or  magistrate.  It  is  not  claimed  that  the  war- 
rant was  improperly  issued  or  was  invalid  for  any  reason.  The  claim 
that  Tighe  or  his  assistants  were  officers  of  the  court  involves  the 
assumption  that  it  was  valid. 

[2]  Whether  or  not  the  warrant  can  be  said  to  have  issued  under 
the  authority  of  the  court  is  the  next  inquiry.  It  makes  no  mention 
of  the  court,  is  neither  signed  by  its  clerk  nor  under  its  seal,  and  it 
does  not  by  its  terms  purport  to  clothe  the  customs  officer  with  any 
authority  of  the  court.  Unless  the  commissioner  was  exercising  the 
authority  of  the  court  in  issuing  it,  I  do  not  see  how  the  court  can 
be  said  to  have  authorized  it  in  any  sense.  Elsewhere  in  title  34  there 
are  provisions  that  the  judge  may  issue  warrants  of  similar  character 
required  in  administering  the  customs  law.  See  section  3091.  War- 
rants under  that  section  are  to  issue  to  the  marshal,  who  is  the  officer 
by  whom  service  of  process  issued  by  the  court  is  regularly  to  be 
made,  and  are,  therefore,  warrants  issued  by  the  court's  authority. 
Warrants  under  section  3066  are  not  issued  to  the  marshal,  and  the 
judge  is  only  one  of  several  magistrates  empowered  to  issue  them. 

Commissioners  are  officers  appointed  by  the  court  (Act  May  28, 
1896,  c.  252,  §  19,  29  Stat.  184),  but  it  does  not  follow  that  they 
are  officers  of  the  court  for  all  purposes.  Regarding  them  it  is  said 
that,  "though  not  strictly  officers  of  the  court,"  and  "to  a  certain  ex- 
tent independent  in  their  statutory  and  judicial  actions,"  they  are, 
"so  far  as  relates  to  their  administrative  action,"  subject  to  the  court's 
control.  U.  S.  v.  Allred,  155  U.  S.  591,  595,  15  Sup.  Ct.  231,  233  (39 
L.  Ed.  273).  While  in  proceedings  before  the  commissioner,  which 
are  preliminary  to  or  in  aid  of  proceedings  before  the  court,  he  may 
be  said  to  act  under  the  court's  authority,  as  when  he  causes  the  ar- 
rest of  alleged  offenders,  and  imprisons  or  bails  them  for  trial  under 
Rev.  St.  §  1014  (U.  S.  Comp.  St.  1901,  p.  717),  there  are  other  things, 
which  the  statutes  elsewhere  authorize  or  require  him  to  do,  wherein 
no  proceedings  before  the  court  are  contemplated.  No  reason  ap- 
pears for  saying  that  he  acts  by  the  court's  authority  in  performing 
such  functions.  His  authority  to  perform  them  comes  from  the  stat- 
utes, independently  of  the  court  which  appointed  him. 

Justices  of  the  peace  were  the  only  magistrates  authorized  by  sec- 
tion 3066  to  issue  search  warrants  to  customs  officers  before  the 
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amendment  of  that  section  in  1882.  As  then  amended  it  now  gives 
the  same  authority  to  any  "district  judge  of  cities,  police  justice,  or 
any  judge  of  the  Circuit  or  District  Court  of  the  United  States,  or 
any  commissioner  of  the  United  States  *  *  *  court."  Justices 
of  the  peace  are  state  officers,  who  do  not,  merely  as  such,  exercise 
any  judicial  functions.  Rev.  Laws  Mass.  c.  161,  §  5.  In  issuing 
such  a  warrant,  therefore,  the  commissioner  is  exercising  the  same' 
authority  which  a  judge  may  exercise,  'and  neither  exercises  any 
greater  authority  than  may  be  exercised  by  a  justice  of  the  peace. 
These  provisions  afford  little  support  to  the  conclusion  that  a  com- 
missioner acts  under  section  3066  by  the  authority  of  the  court.  The 
section,  indeed,  cannot  be  said  to  afford  much  scope  for  the  exercise 
of  any  function,  properly  called  judicial,  by  the  magistrate,  whoever 
he  may  be.  Probable  "cause  to  suspect"  on  the  customs  officer's  part 
is  all  that  is  required  to  be  shown,  not  reasonable  cause  to  believe. 
Nor  is  it  provided  that  the  magistrate  "may"  issue  the  warrant;  the 
language  is  that  the  customs  officer  "shall  be  entitled"  to  it. 

[3]  Even  upon  the  theory  that  this  warrant  issued  under  authority 
from  the  court,  further  difficulties  oppose  the  conclusion  that  the  cus- 
toms officer  entitled  to  it  becomes  upon  receiving  it  an  officer  of  the 
court  within  the  meaning  of  section  268  of  the  Code.  As  has  been 
said,  the  court  has  had  nothing  to  do  with  appointing  him.  Mer- 
chandise seized  by  any  customs  officer  under  such  a  warrant  as  this 
he  holds  for  the  collector  of  customs,  in  whose  custody  section  3086 
(U.  S.  Comp.  St.  1901,  p.  2015)  places  it  pending  adjudication.  Sec- 
tion 3086  was  enacted  in  1866.  Before  its  enactment,  the  goods  seized 
were  to  be  in  the  marshal's  custody  pending  adjudication,  and  this 
would  have  been  the  custody  of  the  court.  When  in  the  custody  of 
the  collector  under  section  3086,  and  after  the  collector  has  pro- 
ceeded against  them  in  court  for  forfeiture,  the  collector's  custody  is 
regarded  as  the  court's  custody  for  some  purposes.  The  G.  G.  King 
(D.  C.)  16  Fed.  921.  But  there  would  seem  to  be  little  reason  to  sup^ 
pose  that,  in  making  the  seizure  and  in  dealing  with  the  goods  before 
the  collector  proceeds  against  them,  the  customs  officer  acts  as  an 
officer  of  the  court. 

The  only  authority  cited  in  support  of  the  petition  is  In  re  Bird- 
song  (D.  C.)  39  Fed.  599,  4  L.  R.  A.  628.  In  that  case  a  state  official 
was  treated  as  an  officer  of  a  federal  court  for  the  purposes  of  Rev. 
St  §  725  (U.  S.  Comp.  St.  1901,  p.  583).  But  he  committed  the  act 
there  regarded  as  a  contempt  while  actually  executing  a .  sentence 
imposed  by  the  court  upon  a  federal  prisoner  committed  to  the  state 
jail  whereof  he  was  keeper. 

In  view  of  all  that  has  been  shown  bearing  upon  the  questions 
raised,  I  am  not  satisfied  that  Tighe  and  Taylor,  or  either  of  them, 
or  their  assistants,  were,  while  making  the  search  of  these  premises, 
officers  of  this  court  in  such  sense  as  empowers  it  to  direct  them, 
upon  petition,  to  return  the  property  removed  or  be  adjudged  in  cori- 
tempt,  or  in  any  way  to  deal  with  them  under  section  268  of  the  Juai- 
cial  Code.- 
•  The  petition  must  therefore  be  dismissed. 
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UNITED  STATES  T.  RIDQWAY  et  aL 

(DlBtrlct  Court,  W.  D.  Washington,  N.  D.    August  8,  1912.) 

Nos.  2,168,  2,169. 

1  Indictment  and  Infobmation  (|  99*) — Fobm — ^Different  (3ounts — ^Incltx- 
BioN  BY  Reference. 

Where  an  indictment  contained  several  counts  for  using  the  post  office 
establishment  in  furtherance  of  a  lottery  or  similar  scheme,  and  the  first 
couht  described  the  scheme  in  full,  it  was  sulllclent  that  subsequent 
counts  included  a  description  of  the  scheme  by  reference  to  the  first 
count  thereof,  and  they  were  not  rendered  invalid  because  the  offense 
described  in  the  first  count  was  barred  by  limitationa. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  |§  270,  270% ;   Dec  Dig.  §  99.*] 

2.  Post  Office  (§  34*)— Offenses — U^  or  Mails  in  Fubthebanob  of  a  Lot- 
tery OR  Similar  SSoheme — Statutes. 

Criminal  Code  (Act  March  4,  1909,  c.  321,  {  213,  35  Stat  1129  [U.  S. 
Comp.  St  Supp.  1911,  p.  1652]),  prohibiting  the  use  of  the  mails  in  fur- 
therance of  a  lottery  or  similar  scheme,  superseded  Rev.  St  |  3894  (U. 
S.  Comp.  St  1901,  p.  2659),  relating  to  the  same  subject 

[Ed.  Note. — ^For  other  cases,  see  Post  Oflice,  Cent  Dig.  |  54;  Dec.  Dig. 
I  34.*] 

8.  Indictment  and  Information  (f  131*) — Offenses — Joinder — Felony — 
Misdemeanor. 

Under  Rev.  St  *  1024  (U.  S.  Comp.  St  1901,  p.  720),  providing  that 
where  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  transactions  of  the  same  class  of 
offenses  or  crimes,  which  may  be  properly  Joined,  they  may  be  Joined  in 
a  single  indictment  in  separate  counts,  charges  of  misuse  of  the  mails 
In  furtherance  of  a  lottery  or  similar  scheme  were  properly  Joined  in  a 
single  indictment  in  separate  counts,  though  some  of  the  counts  charged 
a  misdemeanor  and  others  a  felony. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  C^it 
Dig.  §  424;   Dec.  Dig.  §  131.*] 

4.  Post  Office  (§  48*) — Misuse  of  Mails — ^Lottery — Indictment — Scienter. 

An  indictment  for  misuse  of  the  mails  in  furtherance  of  a  lottery  or 
similar  scheme,  charging  that  defendants  "did  then  and  there  williJully, 
knowingly,  unlawfully,  and  feloniously  deposit  •  •  •  a  certain  let- 
ter and  circular  concerning  a  certain  scheme"  previously  described,  suf- 
ficiently charged  that  defendants  knew  that  the  letter  deposited  by  them 
concerned  the  scheme;  and,  it  being  also  alleged  that  defendants  de- 
vised such  scheme,  the  indictment  was  not  objectionable  for  failure  to 
allege  a  sufficient  scienter. 

[Ed.  Note.— For  other  cases,  see  Post  Oflice,  Cent  Dig.  {§  67-80;  Dec. 
Dig.  I  48.*] 

6.  Post  Office  (|  48*) — Misuse  of  Mails — ^Lottery  Scheme — Indictment: 
Criminal  Code  (Act  March  4  1909,  c  321,  §  213,  35  Stat  1129  [U.  S. 
Comp.  St  Supp.  1911,  p.  1652]),  prohibits  the  use  of  the  mails  in  further- 
ance of  a  lottery  or  similar  scheme  offering  prizes  dependent  in  whole 
or  in  part  on  lot  or  chance.  Held,  that  where  an  indictment,  after  fully 
describing  a  scheme  to  dispose  of  certain  lots  of  unequal  value  by  means 
of  a  drawing,  alleged  that  defendants  did  willfully,  etc.,  deposit  in  the 
post  oftice  a  certain  letter  and  circular  concerning  such  scheme  which 
was  described  as  one  offering  prizes  dependent  in  whole  or  in  part  on 
lot  or  chance,  such  a  1  legation  cured  a  prior  general  averment  that  it 
was  "a  scheme  dependent  on  lot  or  chance*'  as  distinguished  from  "a 
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8cheme  offering  prises  dependent  on  lot  or  cbance**  described  In  the 
'Statute. 

[Ed.  Note.— For  other  cases,  see  Post  omce,  Cent  Dig.  §|  67-80;  Dec 
Dig.  f  4a*] 

t  Post  Office  (J  84*)— Misttsb  of  Mails— "Lotteby  ob  Snnuat  Sghkkb." 
An  indictment  charging  misuse  of  the  mails  in  fartherance  of  a  lot- 
tery or  similar  scheme  charged  that  defendants,  having  acquired  certain 
land,  conceived  the  idea  of  ^tting  it  into  lots  of  unequal  value  and  on  a 
certain  number  of  the  lots  erecting  houses,  rendering  the  inequality 
greater,  th^  selling  the  lots  at  $140  each,  the  particular  lot  secured  by 
a  purchaser,  however,  not  to  be  known  or  identified  at  the  time  of  pur- 
chase, but  that,  after  all  the  lots  were  sold,  there  was  to  be  a  drawing 
under  defendants*  supervision  by  which  the  lots  were  to  be  parceled  out 
by  lot  or  chance  to  each  purchaser  and  deeded  in  accordance  with  the 
drawing.  Held,  that  such  scheme  was  in  all  respects  similar  to  a  lot- 
tery, and  that  the  furtherance  thereof  by  means  of  letters  and  circulars 
sent  through  the  Post  Office  Department  constituted  a  violation  of  Grim- 
hial  Ck)de  (Act  Biarch  4,  1909,  c  321,  S  213,  35  Stat  1129  [U.  S.  Oomp. 
St  Snpp.  1911,  p.  1652]),  prohibiting  the  use  of  the  mails  in  furtherance 
of  a  lottery  or  simUar  scheme. 

[Ed.  Note. — ^Tor  other  cases,  see  Post  Office,  Cent  Dig.  |  54;  Dec  Dig. 
184.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4245-4252; 
voL  8,  pp.  7710-7711. 

Nonmailable  matter,'  see  note  to  Timmons  v.  United  States,  30  C.  C.  A. 
79;  McCarthy  v.  United  States,  110  C.  C.  A.  548.] 

W.  A.  Ridgway  and  another  were  indicted  for  using  the  post  of- 
fice in  furtherance  of  a  lottery,  and  they  demurred  to  the  indict- 
ment   Demurrer  overruled,  except  as  to  counts  1  and  5. 

W.  G.  McLaren,  of  Seattle,  Wash.,  for  the  United  States. 
Kerr  &  McCord  and  Hammond  &  Hammond,  all  of  Seattle,  Wash., 
for  defendants.      » 

CUSt[MAN,  District  Judge.  This  matter  is  now  before  the 
court  upon  demurrers  to  the  indictments  in  the  above  numbered 
causes. 

The  first  count  of  the  indictment  in  cause  No.  2,169  is  as  follows, 
to  wit: 

'TThat  heretofore,  to  wit,  on  or  about  the  9th  day  of  April,  1910,  one  W. 
A.  Ridgway  and  one  R.  E.  Glass,  at  the  city  of  Seattle,  county  of  King,  state 
of  Washington,  within  the  Western  District  of  Washington  and  within  the 
Jurisdiction  of  this  court,  then  and  there  being,  did  then  and  there  wUl- 
fully,  knowingly,  unlawfuUy,  and  feloniously  deposit  and  cause  to  be  depos« 
ited  in  the  post  office  In  the  United  States  of  America,  at  said  city  of  Seattle, 
to  be  sent  and  delivered  by  the  post  office  establishment  of  the  United  States, 
a  certain  letter  and  circular  concerning  a  certain  scheme  dependent  upon  lot 
or  chance,  then  and  there  being  operated  and  conducted  witiiin  the  Western 
District  of  Washington  by  a  certain  corporation  called  'Jovita  Heights  Com- 
pany,' and  which  said  letter  and  circular  were  then  and  there  intended  for 
the  purpose  of  promoting,  aiding,  and  furthering  the  carrying  on  of  the  busi- 
ness of  said  scheme,  and  which  said  letter,  omitting  the  letter  head,  was  in 
words  and  figures  as  follows,  •  •  •  and  which  said  letter  and  circular 
were  contained  in  a  certain  sealed  envelope,  then  and  there  addressed  and  di- 
rected as  follows,  to  wit:    •    •    •" 
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And  which  said  scheme  hereinbefore  referred  to  was  as  follows : 

"That  the  said  W.  A.  Ridgway  and  IL  B.  Glass  should  acquire  In  the  name 
of  the  Jovlta  Heights  Company,  a  corporation,  ciertain  vacant,  unimproved 
lands  wfthin  King  county,  In  the  Western  District  of  Washington,  which  they 
should  plat  and  cause  to  be  platted  into  lots  and  blocks  under  the  name  of 
Jovita  Heights,  which  said  lots  should  be  of  different  and  unequal  values; 
and  it  was  further  a  part  of  said  scheme  to  build  houses  of  different  values 
upon  twenty-four  of  said  lots,  thereby  rendering  said  lots  of  more  value  than 
the  other,  lots  which  were  unimproved  by  buildings  of  any  kind ;  and  it  was 
a  part  of  said  plan  of  said  defendants  to  offer  said  lots  for  sale  to  persons 
throughout  the  United  States  and  to  enter  into  contracts  with  said  purchas* 
ers,  whereby  said  lots  were  to  be  sold  to  them  for  the  sum  of  one  hundred 
and  forty  ($140.00)  dollars  each,  but  at  the  time  of  such  sale  the  lot  or  lots 
so  purchased  should  not  be  identified,  but  after  all  of  said  lots  were  so  sold 
and  contracted  to  be  sold,  a  drawing  should  be  had  by  which  said  lots  should 
be  parceled  out  to  each  purchaser  by  lot  and  chance,  which  said  drawing  was 
to  be  conducted  on  said  property  under  the  supervision  of  said  W^  A.  Bidg* 
way  and  R.  E.  Glass  and  their  agents  and  employes,  and  that,  after  said 
drawing,  a  deed  or  deeds  should  be  Issued  to  each  purchaser  conveying  to 
him  the  lot  or  lots  so  drawn  by  him ;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America." 

The  other  counts  are  of  similar  import,  but  are  based  upon  and 
describe  different  letters  and  circulars  as  th^  subject-matter  of  the 
mailing.  There  are  11  counts  in  the  indictment  in  cause  No.  2,169 
and  10  counts  in  indictment  No.  2,168.  The  indictments  not  only 
embrace  charges  of  violations  of  section  3894,  R.  S.  (U.  S.  Comp. 
St.  1901,  p.  2659),  but  of  section  213  of  the  Criminal  Code  of  1910 
(Act  March  4,  1909,  c.  321,  35  Stat.  1129  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1652]).  The  plaintiff  admits  that  prosecution  for  any  of- 
fenses charged  in  counts  1  to  5  in  indictment  No.  2,168  is  npw  bar- 
red by  the  statute  of  limitations. 

[1]  The  first  point  urged  in  defendants'  demurrer  is  that  the 
only  count  in  this  indictment  which  sets  forth  and  describes  the 
"scheme"  is  the  first  count.  The  other  counts  incorporating  the 
allegations  describing  the  "scheme"  by  reference  to  the  first  count, 
and  the  first  count  being  barred  by  the  statute,  the  others  fall  with 
it.    This  position  cannot  be  sustained. 

"One  count  may  refer  to  matter  in  a  previous  count,  so  as  to  avoid  un- 
necessary repetition;  and,  if  the  previous  count  be  defective  or  is  rejected, 
that  circumstance  will  not  vitiate  the  remaining  counts,  if  the  reference  be 
sufficiently  full  to  incorporate  the  matter  coming  before  with  that  in  the  count 
in  which  the  reference  is  made.  Blitz  v.  U.  S.,  153  U.  S.  308-^317  [14  Sup. 
Ct.  924.  38  L.  Ed.  725]."  Grain  v.  U.  S.,  162  U.  S.  625,  16  Sup.  Ct  952,  40 
L.  Ed.  1097-1099. 

[2]  It  is  further  urged  that  the  indictments  are  demurrable  for 
the  reason  that  there  is  an  improper  joinder  of  offenses,  in  that 
counts  1,  2,  5,  and  7  of  indictment  2,168  are  under  section  3894, 
R.  S.,  providing  a  maximum  imprisonment  of  one  year,  and  the 
remainder  of  said  counts  are  under  section  213  of  the  Criminal 
Code,  providing  a  maximum  imprisonment  of  two  years ;  it  being 
contended  that  a  felony  and  misdemeanor  cannot,  be  joined  in  the 
same  indictment.  Section  213  of  the  Criminal  Code  of  1910  super- 
sedes section  3894  of  the  Revised  Statutes.    They  treat  of  the  same 
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oflFenses,  to  wit,  using  the  mails  in  furtherance  of  a  lottery  or  sim- 
ilar scheme.  Section  213  is  somewhat  more  comprehensive  than 
section  3894.  The  offenses  described  are  not  only  of  the  same 
class,  but  they  cover  the  same  ground. 

[3]  Section  1024  of  the  Revised  Statutes  (U.  S.  Comp.  St.  1901, 
p.  720)  provides: 

••Where  there  are  several  charges  against  any  person  for  the  same  act  or 
transaction,  or  for  two  or  more  acts  or  transactions  connected  together,  of 
for  two  or  more  acts  or  transactions  of  the  same  class  of  offenses  or  crimes, 
fohich  may  he  properly  Joined,  instead  of  having  several  indictments,  the  whole 
may  be  joined  in  one  indictment  in  separate  counts ;  and  if  two  or  more  in- 
dictments are  found  in  such  cases,  the  court  may  order  them  to  be  consoli- 
dated." 

See,  also,  10  Encyc.  PI.  &  Pr.  p.  550;  22  Cyc.  402,  and  cases 
cited.  Supporting  the  text  of  the  latter,  U.  S.  v.  Spintz  is  cited — 
(C.  C.)  18  Fed.  377 — in  which  decision  it  is  said : 

"Ck>ants  in  an  indictment  under  sections  3922  and  3924  Revised  Statutes 
[IT.  S.  Comp.  St.  1901,  p.  2683]  may  be  proi>erly  joined  under  section  1024, 
althon^  the  former  be  a  misdemeanor  and  the  latter  a  felony." 

[4]  The  next  objection  mad6  i^  that  there  is  no  sufficient  scien-' 
ter;  that  it  is  not  charged  that  the  defendants  knew  that  the  let- 
ter deposited  was  concerning  a  "scheme"  offering  prizes.  A  de- 
murrer was,  by  this  court,  sustained  to  a  former  indictment  against 
these  parties  which  charged  that  the  defendants  "did  then  and 
there  willfully,  knowingly,  unlawfully,  and  feloniously  deposit  and 
cause  to  be  deposited  in  the  post  office  of  the  United  States  of 
America  a  certain  sealed  envelope,  *  *  *  and  contained  with- 
in said  envelope  was  a  letter" ;  the  court  holding  that  this  was  not 
a  sufficient  allegation  that  the  letter  was  knowingly  mailed.  The 
charge  in  the  present  indictment  is  that  the  defendants  "did  then 
and  there  willfully,  knowingly,  unlawfully,  and  feloniously  deposit 
*  *  *  a  certain  letter  and  circular  concerning  a  certain  scheme." 
This  is  a  sufficient  charge  that  the  defendants  knew  that  the  letter 
deposited  by  them  concerned  the  scheme,  and,  as  it  is  charged  that 
the  defendants  devised  this  scheme,  it  cannot  but  be  presumed  that 
they  knew  its  nature. 

[5]  It  is  further  objected  that  the  indictment  falls  short  of 
charging  the  necessary  scienter  in  another  particular.  That  por- 
tion of  the  statute  involved  in  this  case — section  213  of  the  Crim- 
inal Code  of  1910 — condemns  the  sending  of  a  letter  concerning 
"a  lottery  *  *  *  or  similar  scheme  offering  prizes,  dependent 
in  whole  or  in  part  upon  lot  or  chance."  Section  3894  reads: 
"Other  similar  enterprise  offering  prizes,  dependent  upon  lot  or 
chance."  The  objection  is  that  the  language  does  not  cover  the 
statute;  that  "a  scheme  dependent  upon  lot  or  chance"  is  not  "a 
scheme  offering  prizes  dependent  upon  lot  or  chance."  If  the  lan- 
guage quoted  is  unaided  by  any  other  language  in  the  indictments, 
the  objection  is  good,  and  the  indictments  are  defective;  but  the 
first  count  closes  as  follows :  "and  which  said  certain  scheme  here- 
199  F.— 19 
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inbefore  referred  to  was  as  follows ;  *  ♦  ♦ "  Then  proceeds 
to  describe  the  scheme  as  above  set  out.  The  counts  other  than  the 
first  conclude:  "And  which  said  scheme  was  the  scheme  herein- 
before described  in  the  first  count  of  this  indictment,  commencing 
with  the  words:  *  *  *»'  With  this  express  reference  to  the 
"scheme"  mentioned  in  the  last  part  of  each  count,  it  will  be  suf- 
ficient to  cure  the  loose  language  used  in  the  beginning  of  the 
count,  provided  the  scheme  described  in  closing  the  count  is  one 
"offering  prizes  dependent  in  whole  or  in  part  upon  lot  or  chance/' 

This  brings  us  to  the  final  objection  urged  by  the  defendants, 
which  is  decisive  of  both  questions ;  that  is,  it  is  contended  that  in 
the  "scheme"  as  described  no  prizes  are  offered  dependent  upon  lot 
or  chance. 

[8]  By  the  indictment  above  quoted  it  is  charged  that  the  lands 
to  be  acquired  by  the  defendants  were  to  be  platted  and  the  lots 
were  to  be  of  unequal  value,  and  upon  a  certain  number  of  them 
houses  were  to  be  erected,  rendering  the  inequality  in  value  still 
greater.  The  lots  were  to  be  then  sold  at  $140  each ;  but  the  lot 
secured  was  not  to  be  known  or  identified  at  the  time  of  the  pur- 
chase. After  all  were  sold,  there  was  to  be  a  drawing,  under  the 
supervision  of  the  defendants,  by  which  the  lots  were  to  be  par- 
celed out  by  lot  or  chance  to  each  purchaser  and  thereafter  deeded 
to  each  in  accordance  with  the  drawing.  This  arrangement  was 
certainly  a  scheme  similar  in  all  respects  to  a  lottery.  If,  in  place 
of  lots  of  land,  there  were  to  be  taken  a  large  number  of  envelopes, 
mostly  empty,  but  in  24  of  which  money  was  placed  and  chances 
on  the  drawing  of  the  envelopes  sold  at  $1  a  chance,  the  fact  that 
it  was  such  would  be  more  clearly  apparent;  but  the  principle  of 
the  scheme  would  be  the  same. 

It  may  be,  as  contended  by  counsel  for  defendants,  that,  after  the 
purchase  of  lots,  there  is  no  law  against  the  owners  apportioning 
the  property  by  drawing  lots.  Among  other  cases  cited,  as  sup- 
porting the  demurrer,  is  that  of  Chancy  Park  Land  Co.  v.  Hart, 
104  Iowa,  592,  73  N.  W.  1059.  In  that  case  the  court  expressly 
pointed  out  that,  "without  a  scheme  or  plan  to  distribute  by  chance 
on  the  part  of  the  promoters,  the  vital  part  of  the  lottery  was  lack- 
ing." In  the  case  at  bar  it  is  charged  that  there  was  such  a  scheme 
on  the  part  of  the  promoters,  the  defendants,  a  scheme  not  devised 
after  the  purchase  of  the  property  in  common,  to  identify  and  seg- 
regate the  holdings  of  the  owners,  but  a  scheme  devised  in  ad- 
vance, presumably  to  stimulate  the  gambling  instinct  and  induce 
the  buyers  to  take  a  hazard,  in  hopes  of  a  reward  largely  in  ex- 
cess of  the  investment. 

The  demurrers  are  overruled,  save  as  to  counts  1  to  5,  above  in- 
dicated. 
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BALDWIN  T.  PACIFIC  POWER  ft  LIGHT  CO.  et  aL 

(District  Court,  D.  Oregon.    September  23, 1912.) 

No.  5,589. 

L  Removal  of  Causes  (§  111*) — ^Bioht  to  Remove— Commencement  of  Suit. 
Under  Judicial  Code  (Act  March  3,  1911,  c.  231,  36  Stat  1094,  1101) 
H  28,  51,  providing  tliat  a  suit  commenced  in  a  state  court  is  not  re- 
movable to  the  federal  court,  unle^  it  is  one  which  plaintiff  could  have 
brought  in  such  court  by  original  process,  and  where  jurisdiction  is 
founded  solely  on  diversity  of  citizenship,  suit  in  the  federal  court  can 
be  brought  only  in  the  district  of  the  residence  of  either  the  defendant 
or  the  plaintiff,  a  federal  court  cannot  acquire  Jurisdiction  by  removal 
of  an  action  commenced  in  a  state  court  by  a  citizen  of  another  state 
against  a  nonresident  defendant,  whether  a  corporation  or  an  individual, 
who  is  a  citizen  of  a  state  other  than  that  of  plaintiff,  unless  plaintiff  is 
an  alien,  even  by  consent  of  both  parties. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  f| 
237,  239;  Dec  Dig.  §  111.*] 

2.  Coubts  (I  276*) — Fedebal  Coubts — Jubisdiction  —  Citizenshzp  —  Resi- 

dence— ^Waiveb. 

The  right  of  a  defendant  to  be  sued  in  a  federal  court  in  a  district 
In  which  either  the  plaintiff  or  defendant  resides  is  personal  and  is 
waived  by  a  nonresident  defendant,  in  an  action  brought  in  a  state 
court,  filing  a  petition  for  removal  and  by, a  nonresident  plaintiff  filing 
an  amended  complaint  in  the  federal  court  after  removal  and  signing  a 
stipulation  giving  defendant  time  In  which  to  plead  thereto. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  {  815;  Dea  Dig.  | 
276.* 

Waiver  .of  right  as  to  district  in  which  suit  may  be  brought,  see  note 
to  Memphis  Sav.  Bank  v.  Houchens,  52  C.  C.  A.  192 ;  McPhee  &  McGlnnlty 
Co.  V.  Union  Pac.  R.  Co.,  87  C.  C.  A.  634.] 

3.  Removal  of  Causes  (§  86*) — Foreign  Cobpobation — ^Residence. 

Where  defendant,  a  Maine  corporation  doing  business  In  Oregon,  was 
sued  In  the  Oregon  state  courts,  and  filed  a  petition  for  removal,  alleg- 
ing that  it  was  not  a  resident  or  Inhabitant  of  Oregon,  it  was  estopped 
to  claim,  in  support  of  its  right  to  remove,  that,  having  complied  with 
the  laws  of  .Oregon  regulating  foreign  (Corporations  by  appointing  'a 
resident  agent  on  whom  service  of  process  might  be  made  In  suits  against 
it  in  either  the  state  or  federal  courts,  it  became  for  the  purpose  of 
federal  jurisdiction  a  resident  or  Inhabitant  of  the  district  in  which  it 
was  doing  business. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §f  132, 
166-179;  Dec.  Dig.  §  86.*] 

4.  Coubts  (§  274*) — ^Fedebal  Coubts — Jubisdiotion  —  Cobfobations  —  Citi-^ 

ZENSHIP. 

The  citizenship  of  a  corporation  is  conclusively  presumed,  for  the 
purposes  of  federal  Jurisdiction,  to  be  that  of  the  state  in  which  it  is 
created;  and,  while  a  corporation  organized  In  one  stale  may  be  li- 
censed to  do  business  in  another,  its  citizenship  remains  in  the  state  in 
which  it  was  organized,  though  the  local  law  may  declare  that  on  com- 
pliance therewith  it  becomes  a  domestic  corporation,  and  it  cannot, 
therefore,  be  required  without  its  consent  to  answer  In  a  federal  court 
other  than  that  in  the  district  in  which  it  was  incorporated  to  a  civil 
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action  brought  by  a  citizen  of  a  different  state,  though  it  may  be  doing 
business  in  the  district  where  sued,  and  have  a  general  agent  there. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  |  814;  Dec.  Dig.  i 
274.* 

Citizenship  of  corporations  for  purposes  of  federal  Jurisdiction,  see 
notes  to  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Newcom.  6  C.  C.  A.  174 ;  Shlpp 
V.  WUllams,  10  C.  C.  A.  249;  Mason  v.  DulUgham,  27  C.  C.  A.  298.] 

At  Law.  Action  by  Mary  Baldwin  against  the  Pacific  Power  & 
Light  Company  and  another.    On  motion  to  remand.    Granted. 

Bennett  &  Sinnott,  of  The  Dalles,  Or.,  for  plaintiff. 
Wilbur,  Spencer  &  Dibble  and  Thomas  Mannix,  all  of  Portland, 
Or.,  for  defendant  corporation. 

BEAN,  District  Judge.  This  action  was  brought  in  one  of  the  state 
courts  of  Oregon  against  the  Pacific  Power  &  Light  Company  and  one 
Bailey  to  recover  damages  for  a  personal  injury.  The  plaintiflF  is  a 
citizen  and  resident  of  the  state  of  Wisconsin.  The  defendant  cor- 
poration was  organized  and  exists  under  the  laws  of  the  state  of  Maine 
and  doing  business  in  Oregon.  It  presumably  has  complied  with  the 
laws  of  the  state  governing  foreign  corporations  by  executing  and 
filing  a  power  of  attorney  appointing  a  resident  agent  "upon  whom 
lawful  and  valid  service  may  be  made  of  all  writs,  etc.,  in  any  ac- 
tion, suit  or  proceeding  commenced"  against  such  corporation  in  any 
of  the  courts  of  the  state  or  the  United  States  therein.  Lord's  Oregon 
Laws,  §  6726.  The  defendant  Bailey  is  a  citizen  and  resident  of 
Oregon.  The  cause  was  removed  to  this  court  by  the  defendant  cor- 
poration, alleging  that  it  is  a  citizen  of  the  state  of  Maine,  and  or- 
ganized, created,  and  incorporated  under  the  laws  of  such  state,  and 
is  a  nonresident  of  the  state  of  Oregon,  and  that  Bailey  was  fraudu- 
lently joined  with  it  as  a  defendant  in  order  to  defeat  the  jurisdiction 
of  the  federal  court.  The  plaintiff  joins  issue  on  the  question  of 
fraudulent  joinder,  and  moves  to  remand  because  (1)  the  defendant 
Bailey  is  a  citizen  and  resident  of  the  state  of  Oregon  and  properly 
made  a  party ;  and  (2),  if  this  is  not  so,  the  defendant  corporation  is 
a  nonresident,  and  not  entitled  to  a  removal.  The  first  question  may 
be  passed  as  the  latter  is  determinative  in  the  matter. 

[1]  A  suit  commenced  in  a  state  court  is  not  removable  to  the  fed- 
eral court  unless  it  is  one  plaintiff  could  have  brought  in  such  a  court 
by  original  process.  Section  28,  Judicial  Code;  Tennessee  v.  Bank, 
152  U.  S.  454,  14  Sup,  Ct.  654,  38  L.  Ed.  511;  Cochrane  v.  Mont- 
l^omery,  199  U.  S.  260,  26  Sup.  Ct.  58,  50  L.  Ed.  182,  4  Ann.  Cas. 
451;  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150,  51  L.  Ed. 
264.  And,  where  jurisdiction  is  founded  solely  upon  diversity  of 
citizenship,  suit  in  a  federal  court  can  be  brought  only  in  the  district 
of  the  residence  of  either  the  defendant  or  the  plaintiff.  Section  51, 
Judicial  Code  (Act  March  3,  1891,  c.  231,  36  Stat.  1101).  It  was  con- 
sequently held  by  the  Supreme  Court  in  Ex  parte  Wisner,  supra,  that 
under  sections  1,  2,  and  3  of  the  act  of  March  3,  1887,  as  corrected  by 
the  act  of  August  13,  1888  (chapter  866,  25  Stat.  433  [U.  S.  Comp.  St. 
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1901,  p.  508]),  which  are  substantially  the  same  as  the  provisions  of  the 
Judicial  Code  referred  to,  a  court  of  the  United  States  could  not  acquire 
jurisdiction  by  removal  of  an  action  commenced  in  a  state  court  by  a 
citizen  of  another  state  against  a  nonresident  defendant  who  is  a  cit- 
izen of  a  state  other  than  that  of  plaintiff,  even  by  consent  of  both 
parties,  and  this  doctrine  was  followed  by  the  Court  of  Appeals  of 
this  circuit  in  Yellow  Aster  M.  &  M.  Co.  v.  Crane,  150  Fed.  580,  80 
C.  C.  A.  566. 

[2]  It  was,  however,  subsequently  modified  by  the  Supreme  Court 
in  Re  Moore,  209  U.  S.  490,  28  Sup.  Ct.  585,  52  L.  Ed.  904,  14  Ann. 
Cas.  1164,  to  the  extent  that  the  right  to  be  sued  in  the  district  in 
which  either  the  plaintiflF  or  the  defendant  resides  is  personal  to  the 
parties  and  might  be  waived,  and  was  waived  by  a  nonresident  de- 
fendant in  an  action  brought  in  the  state  court  filing  a  petition  for 
removal,  and  by  a  nonresident  plaintiff  filing  an  amended  complaint 
in  the  federal  court  after  removal  and  signing  a  stipulation  giving  the 
defendant  time  in  which  to  plead  thereto,  and  it  may  be  that  the  ap- 
pointment by  a  foreign  corporation  of  a  local  agent  authorized  to  re- 
ceive service  of  summons  in  all  actions  or  proceedings  brought  in  the 
federal  court  of  the  district  of  his  residence  will  be  deemed  a  consent 
to  be  sued  in  such  district.  Gilbert  v.  New  Zealand  Ins.  Co.  (C.  C.) 
'  49  Fed.  884,  15  L.  R.  A.  125. 

[3]  It  is  contended,  however,  that  the  rule  announced  in*  the  Wis- 
ner  and  Moore  Cases  applies  to  natural  persons  only,  and  not  to  cor- 
(porations,  and  that  a  corporation  organized  under  the  laws  of  one 
state  which  is  doing  business  in  a  sister  state,  and  which  has  complied 
with  its  laws  regulating  foreign  corporations  by  appointing  a  resident 
agent  upon  whom  service  of  proems  may  be  made  in  suits  brought 
against  it  in  either  state  or  federal  court,  becomes,  for  the  purpose 
of  jurisdiction  of  the  federal  court,  a  resident  or  inhabitant  of  the 
district  in  which  it  is  doing  business.  Judge  Deady  seems  to  have 
been  of  that  opinion  in  the  case  of  an  alien  corporation  (Gilbert  v. 
New  Zealand  Ins*  Co.,  supra),  but  this  position  as  applied  to  the  de- 
fendant is  in  direct  conflict  with  the  allegations  of  its  petition  for 
removal,  in  which  it  is  stated  that  it  is  not  a  resident  or  inhabitant 
of  Oregon,  but  of  the  state  of  Maine.  If  it  is  sound,  the  allegations 
of  the  petition  are  imtrue,  and  defendant  is  a  resident  of  the  state, 
and  therefore  not  entitled  to  remove,  on  the  ground  of  diversity  of 
citizenship,  a  case  brought  against  it  in  the  state  court  for  the  right 
of  removal  is  confined  to  a  nonresident. 

[4]  As  I  understand  the  decisions  of  the  Supreme  Court,  the  cit- 
izenship of  a  corporation  is  conclusively  presumed,  for  the  purposes 
of  jurisdiction  of  the  federal  courts,  to  be  that  of  the  state  in  which 
It  was  created;  and,  while  a  corporation  organized  in  one  state  may 
be  licensed  or  empowered  by  law  to  do  business  in  another,  its  cit- 
izenship remains  in  the  state  in  which  it  was  organized  (St.  Louis  & 
S.  F.  Ry.  v  James,  161  U.  S.  545,  16  Sup.  Ct.  621,  40  L.  Ed.  802; 
Louisville  Ry.  v.  Louisville  Trust  Co.,  174  U.  S.  552,  19  Sup.  Ct.  817, 
43  L.  Ed.  1081),  although  the  local  law  may  declare  that  on  compli- 
ance therewith  it  becomes  a  domestic  corporation  (Southern  Ry.  v. 
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Allison,  190  U.  S.  326,  23  Sup.  Ct.  713,  47  L.  Ed.  1078;  Walters  v. 
C,  B.  &  6.  Ry.  [C.  C]  104  Fed.  377;  Mo.  Pac.  Ry.  v.  Castle,  224 
U.  S.  541,  32  Sup.  Ct.  606,  56  L.  Ed.  875,  Supreme  Court,  de- 
cided May  13,  1912).  It  cannot  be  required,  without  its  con- 
sent, to  answer  .in  a  federal  court  other  than  that  of  the  district 
in  which  it  was  incorporated  to  a  civil  action  brought  by  a  citizen  of 
a  different  state,  although  it  may  be  doing  business  in  the  district 
where  sued  and  have  a  general  agent  there.  Shaw  v.  Quincy  M.  Co., 
145  U.  S.  444,  12  Sup.  Ct.  935,  36  L.  Ed.  768;  In  re  Keasbey  &  Mat- 
tison  Co.,  160  U.  S.  221,  16  Sup.  Ct.  273,  40  L.  Ed.  402;  Western 
Land  v.  Butte  &  Montana  Co.,  210  U.  S.  368,  28  Sup.  Ct  720,  52  L. 
Ed.  1101;  Galveston,  Harrisburg  &  San  Antonio  Ry.  v.  Gonzales, 
151  U.  S.  496,  14  Sup.  Ct.  401,  38  L.  Ed.  248.  Hence  the  holdings 
are  that  a  corporation  organized  in  one  state  cannot  remove  a  suit 
brought  against  it  in  another  by  a  resident  of  a  state  other  than  that 
in  which  the  action  is  brought  without  the  consent  of  the  plaintiff. 
Stone  V.  C,  B.  &  Q.  Ry.  (D.  C.)  195  Fed.  832;  Puget  Sound  Sheet 
Metal  Wks.  v.  Gt.  Nor.  Ry.  (D.  C.)  195  Fed.  350;  Sherman  v.  S.  P. 
Co.  (C.  C.)  192  Fed.  711;  Decker,  Jr.  &  Co.  v.  Southern  Ry.  (C.  C.) 
189  Fed.  224;  George  v.  Tenn.  R.  &  I.  Co.  (C.  C.)  184  Fed.  951; 
Gruetter  v.  Cumberland  Tel.  &  Tel.  Co.  (C.  C.)  181  Fed.  248.  The . 
rule  is  otherwise  where  the  plaintiff  is  an  alien.  Katalla  v.  Rones, 
186  Fed.  *30,  108  C.  C.  A.  132.  The  only  case  to  which  my  attention 
has  been  called  or  which  I  have  been  able  to  find  to  the  contrary  is 
that  of  Bogue  v.  C,  B.  &  Q.  Ry.  (D.  C.)  193  Fed.  728;  and,  while 
I  entertain  the  highest  regard  for  the  learning  and  ability  of  the  judge 
deciding  that  case,  I  am  wholly  unable  to  concur  in  his  reasoning  or 
conclusion,  and  I  think  his  positioij  is  answered  by  Judge  Van  Valken- 
burg  in  Stone  v.  C,  B.  &  Q.  Railway,  supra.  Logically  a  corpora- 
tion cannot  be  a  nonresident  for  the  purpose  of  removal  within  the 
meaning  of  section  28  of  the  Judicial  Code,  and  at  the  same  time  a 
resident  for  the  purpose  of  original  jurisdiction  under  section  51.  It 
cannot  occupy  such  a  dual  capacity.  It  must  be  one  or  the  othen 
Motion  to  ^emand  is  therefore  allowed 
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CDistrlct  Court,  D.  D.  North  Carolina.    September  30.  1912.) 

L  Bakkbuptct  (I  404*) — Pabtnbbship— PErrnoN   fob  Dischabob— Failubb 
TO  Apply— CoNOLUsivENKsa— Subsequent  Pboceedinob. 

iDvoluntary  proceedings  baying  been  Instituted  In  New  York  In  Sep- 
tember, 1908»  against  a  partnership  of  which  petitioner  was  a  member 
and  against  the  members  of  the  firm  IndlTldually,  petitioner  failed  to 
apply  for  discharge  within  the  time  required,  on  which  failure  credi- 
tors having  provable  debts  which  had  been  proved  in  such  proceedings 
brought  suit  against  petitioner  thereon  In  North  Carolina  and  obtained 
judgment,  whereupon  petitioner  filed  a  voluntary  bankruptcy  proceed- 
ing In  December,  1911.  Held  that,  the  proceeding  In  New  Tork  having 
been  against  the  firm  and  partners  as  well,  petitioner's  failure  to  ob- 
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tain  a  discharge  therein  waa  a  bar  to  bis  discharge  in  the  subsequent 
proceeding  as  to  the  debts  provable  in  the  former  one. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ((  679,  681, 
691;   J>ec  Dig.  §  404.*] 

2.  Bankbxtftct  <|  404*) — ^Pabtnsbship— Adjttdioation  Against  Pabtnebs.    . 

A  partnership  may  commit  an  act  of  bankruptcy  and  be  adjudged  a 
bankrupt  on  its  own  petition  or  the  petition  of  its  creditors  without 
proceeding  against  or  Joining  the  partners  individually,  though  both  the 
partnership  and  the  individual  partners  may  in  the  same  proceeding  be 
adjudged  bankrupts,  and  in  such  case  the  partners  may  receive  a  dis- 
charge both  individually  and  as  members  of  the  firm. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (f  679,  681, 
691 ;    Dec.  Dig.  (  404.* 

What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon 
Nat  Bank  of  Mattoon,  111.,  v.  First  Nat.  Bank  of  Mattoon,  111.,  42  C. 
C.  A.  4.] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of 
Horace  D.  Springer,    On  petition  for  discharge.    Denied. 

E.  K.  Bryan,  of  Wilmington,  N.  C,  for  petitioner. 
Kenan  &  Stacy,  of  Wilmington,  N.  C,  for  creditors. 

CONNOR,  District  Judge.  On  th^  1st  day  of  December,  1911, 
Horace  D.  Springer  was,  upon  his  voluntary  petition,  duly  adjudged 
a  bankrupt  by  this  court  and  filed  schedules  of  his  indebtedness  and 
•his  property,  as  required  by  the  act  of  Congress  (Act  July  1,  1898, 
c.  541,  30  Stat  544  [U.  S.  Comp.  St  1901,  p.  3418])  relating  to  bank- 
ruptcy. Having  complied  with  the  requirements  of  the  act  and  the 
orders  of  the  court  in  the  premises,  on  the  2d  of  July,  1911,  he  filed 
his  petition  for  a  discharge  from  all  debts  provable  against  his  es- 
tate, except  such  as  are  exempt  by  law  from  such  discharge.  No- 
tice of  said  petition  was  duly  given  to  creditors  and,  on  the  day  fixed 
for  the  hearing,  Powell  &  Campbell  and  Merritt,  Elliott  &  Co.  of 
New  York,  creditors,  appeared  and  objected  to  the  granting  of  said 
petition,  filing  specifications  setting  forth  the  grounds  of  such  objec- 
tion.-   The  objection  is  based  upon  the  following  facts : 

Prior  to  August,  1908,  petitioner  was  engaged  in  the  mercantile 
business  in  the  city  of  Yonkers,  N.  Y.,  as  copartner  with  one  Thos. 
J.  Mulligan,  and  on  the  2d  of  September,  1908,  the  said  Springer 
and  Mulligan,  as  copartners,  and  individually,  were,  upon  the  peti- 
tion of  creditors,  in  involuntary  proceedings,  adjudged  bankrupts  by 
the  District  Court  of  the  United  States  for  the  Southern  District  of 
New  York.  They  filed  schedules  of  tlieir  indebtedness  and  property 
as  partners,  and  proceedings  were  had  in  said  cause  in  accordance 
with  the  provisions  of  the  bankruptcy  act. 

Mulligan  was,  upon  his  petition  filed  in  said  proceedings,  granted 
a  discharge,  both  as  copartner  and  individually. 

[1]  Petitioner,  Horace  D.  Springer,  failed  to  file,  within  the  time 
prescribed  by  law,  a  petition  for  his  discharge,  and  has  not,  until 
this  time,  filed  such  petition ;  nor  did  he  ask  the  court  to  extend  the 
time  for  doing  so.  His  failure  to  file  such  petition  was  due  to  his 
ignorance  of  the  law,  and  the  negligence  of  his  attorney  in  advis- 
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ing  him  in  the  premises,  and  to  no  other  cause.  The  debts  of  the 
creditors  objecting  to  his  discharge  herein  were  scheduled  in  the  said 
proceedings  in  New  York  as  creditors  of  said  copartnership.  They 
proved  their  claims  therein,  and  the  same  were  allowed.  It  further 
appears  that  the  same  creditors,  and  none  other,  are  scheduled  in 
the  proceeding  in  this  court  as  in  the  proceeding  in  the  Southern  dis- 
trict of  New  York.  The  objecting  creditors  herein,  after  the  failure 
of  said  Sprirtger  to  file  his  petition  for  a  discharge  in  the  proceedings 
in  New  York,  obtained  judgment  on  their  debts  against  said  Springer 
in  the  superior  court  of  New  Hanover  county,  N.  C.  When  the 
petition  for  adjudication  was  filed,  the  creditors  now  objecting  ap- 
peared and  objected  to  the  adjudication.  This  objection  was  over- 
ruled without  prejudice.  The  question  now  presented  is  whether 
petitioner  is  entitled  to  his  discharge.  It  must  be  conceded  that  no 
cause  appears  in  the  record  which,  under  the  provisions  of  the  bank- 
rupt act,  or  the  amendments  thereto  (section  14),  makes  it  the  duty 
of  the  court  to  deny  the  petition.  It  is,  however,  uniformly  held 
that  a  denial  of  the  petition  for  a  discharge  in  a  former  proceeding 
in  bankruptcy  is,  when  properly  pleaded,  quoad  debts  then  existing 
and  provable,  a  bar  to  grantin'g  a  discharge  in  a  second  proceeding. 
This  conclusion  is  based  upon  the  familiar  principle,  applied  to  pro- 
ceedings in  bankruptcy,  that  the  right  to  a  discharge,  as  between  the 
parties  to  the  former  proceeding,  is  res  judicata.  Blumenthal  v. 
Jones,  208  U.  S.  64,  28  Sup.  Ct.  192,  52  L.  Ed.  390.  The  same 
principle  has  been  applied  to  cases  in  which  the  bankrupt  fails  to 
apply  for  a  discharge  within  the  time  prescribed  by  the  act — ^twelve 
months  after  adjudication,  or  by  the  permission  of  the  court,  upon 
good  cause  shown,  "within,  but  not  after,  the  expiration  of  the  next 
six  months."  The  result  of  the  decisions  of  Circuit  Courts  of  Ap- 
peal is  thus  stated  by  Mr.  Collier: 

"The  failure  to  apply  for  a  discharge  within  the  time  limited  has  the 
same  effect  as  a  denial  of  a  discharge  from  the  debts  in  the  former  pro- 
ceeding, and  the  bankrupt  may  not  thereafter  institute  voluntary  proceed- 
ings for  the  purpose  of  securing  a  discharge  from  debts  scheduled  In  the 
former  proceedings."    Collier  on  Bankruptcy  (8th  Ed.  259)  9th  Ed.  318. 

In  Kuntz  v.  Young,  131  Fed.  719,  65  C.  C.  A.  477  (8th  Circuit) 
Sanborn,  Judge,  says: 

"The  failure  of  the  bankrupt  to  apply  for  a  discharge  from  his  debts  In 
the  Involuntary  proceedings  within  12  months  after  the  adjudication  fore- 
closed his  right  to  such  discharge.  It  is  only  within  that  time  that  he 
may,  under  the  bankruptcy  law,  make  a  lawful  application  to  be  relieved 
from  his  debts.  The  record  of  his  failure  to  make  the  application  in  that 
proceeding  was,  In  effect,  a  judgment  by  default  In  favor  of  his  creditors, 
to  the  effect  that  he  was  not  entitled  to  a  discharge  from  their  claims. 
♦  ♦  ♦  The  denial  of  an  application  for  a  discharge  from  debts  provable 
in  proceedings  under  a  petition  in  bankruptcy  under  the  act  of  1898  renders 
the  issue  of  the  right  to  a  discharge  from  those  debts  In  a  proceeding  in 
a  subsequent  petition  res  judicata.  A  failure  to  apply  for  a  discharge 
within  12  months  after  the  adjudication  in  the  earlier  proceeding  has  the 
same  effect." 

The  exact  question  presented  here,  unless  differentiated  by  mat- 
ters referred  to  later,  is  presented  and  discussed  in  a  well-considered 
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opinion  by  Judge  Grubb  in  Re  Bacon,  193  Fed.  34,  113  C.  C.  A.  358 

(C.  C.  A.  5th  Circuit).    He  says: 

"The  argument  is  made  with  force,  as  this  bankrupt  Is  not  shown  to 
have  been  guilty  of  any  offense  depriving  him  of  the  right  to  a  discharge, 
and  as  the  excepted  debts  were  provable  in  bankruptcy-,  and  not  comprised 
In  any  of  the  excluded  classes,  their  exclusion,  in  effect,  ingrafts  on  the 
bankruptcy  act  an  additional  ground  for  denying  a  discharge,  by  Implica- 
tion, when  the  act  expresses  the  ground  for  denying  the  bankrupt  his  dis- 
charge and  the  classes  of  debts  excluded  from  its  operation  when  granted." 

After  pointing  out  the  effect  of  permitting  a  bankrupt  who  has 
failed  to  apply  for  a  discharge  in  one  proceeding,  to  do  so  in  a  sec- 
ond proceeding,  he  says : 

'*Such  a  situation  would  make  the  bankruptcy  law,  In  its  practical  ad- 
ministration, oppressive  and  intolerable,  and  has  led  the  courts  to  read 
into  the  law,  by  implication,  the  common-law  principle  of  res  Judicata, 
as  a  defense  to  an  application  for  a  discharge  by  a  bankrupt  who  has  al- 
ready applied  for  a  discharge  from  the  same  debt  under  a  former  petition, 
and  been  denied  It,  or  who,  having  filed  a  former  petition,  has  failed  to  ap- 
ply for  his  discharge  thereunder,  until  after  the  expiration  of  the  time  fixed 
by  law  therefor." 

He  cites  and  quotes  the  language  of  the  court  in  Kuntz  v.  Young, 
supra,  saying: 

**Thl8  case  has  been  followed  by  the  Circuit  Court  of  Appeals  for  the 
First  and  Second  circuits,  as  weU  as  by  nomerons  District  Courts,  and  to 
secure  uniformity  of  decision  in  the  different  circuits.  If  for  no  other  rea« 
son,  we  incline  to  this  view"— citing  a  long  line  of  decided  cases. 

Judge  Shelby  writes  a  concurring,  and  Judge  Pardee,  a  dissenting, 
opinion.  In  that  case  a  discharge  was  granted,  excepting  from  its 
operation  such  debts  as  were  provable  under  the  former  proceeding. 

In  Re  Silverman,  157  Fed.  675,  85  C.  C.  A.  224  (C.  C.  A.  2d  Cir- 
cuit), the  question  is  treated  as  settled  against  the  right  of  the  bank- 
rupt who  has  failed  to  apply  for  a  discharge  in  the  first  proceeding. 
We  may  treat  the  law  as  settled  by  the  Supreme  Court  in  Blumenthal 
V.  Jones,  supra,  that,  when  a  discharge  in  one  proceeding  has  been 
denied,  a  discharge  will  not  be  granted  quoad  debts  then  existing  in 
another  proceeding,  if  the  fact  is  properly  brought  to  the  attention 
of  the  court.  This  decision  is,  of  course,  based  upon  the  doctrine 
of  res  judicata,  because  no  such  provision  is  to  be  found  in  the  stat- 
ute. The  act  is  mandatory  that,  unless  the  causes  set  forth  are  found 
to  exist,  the  bankrupt  shall  be  granted  his  discharge,  if  he  file  his 
petition  therefor,  within  the  time  fixed. 

I  concur  with  counsel  for  petitioner  that  the  question  presented 
here  is  not  presented  in  Blumenthal's  Case.  That  case  is  not  an  au- 
thority for  refusing  the  discharge  here,  except  in  so  far  as  it  recog- 
nizes the  doctrine  of  res  judicata  as  applicable  to  a  case  in  bank- 
ruptcy, in  which  the  discharge  has  been  denied  in  a  former  proceed- 
ing. To  that  extent  it  is  a  binding  authority  and  concludes  the  con- 
tention that,  unless  one  of  the  statutory  reasons  is  shown  to  exist, 
the  bankrupt  is  entitled  to  his  discharge  in  the  second  proceeding. 
The  Circuit  Courts  of  Appeal  and  the  District  Courts  have  uniformly 
held  that  the  principle  applies  when  the  bankrupt  fails  to  apply  for 
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a  discharge  in  a  former  proceeding.  The  decision's  are  all  based  upon 
the  theory  "that,  as  in  all  other  judicial  proceedings,  an  adjudication 
refusing  a  discharge  in  bankruptcy  finally  determines  for  all  time, 
and  all  courts,  as  between  those  parties  privy  to  it,  the  facts  upon 
whkh  the  refusal  is  based,"  and  a  failure  to  apply  for  a  discharge 
is  held  by  Circuit  Courts  of  Appeal  and  District  Courts  to  have  the 
same  effect  upon  the  rights  of  a  bankrupt  The  decisions  are  founded 
upon  a  principle  of  general  application  and  of  a  wise  policy. 

The  question  has  not  been  presented  in  this,  the  Fourth,  circuit. 
In  view  of  the  decisions  of  the  courts  of  other  circuits,  and  "to  se- 
cure uniformity  of  decision,"  I  feel  constrained  to  follow  them.  It 
appearing  that  no  other  debts  than  those  existing  at  the  date  of  ad- 
judication, in  the  first  proceeding,  are  scheduled  in  the  present  pro- 
ceeding, a  discharge  excepting  such  debts  would  be  of  no  value  to 
petitioner.  It  is  strongly  insisted  by  counsel  for  petitioner  that  in 
none  of  the  cases  cited  was  a  bankrupt  a  member  of  a  copartnership, 
which  had  been  adjudged  bankrupt.  He  insists  that  the  bankrupt 
act,  and  numerous  decisions  cited,  recognize  the  fact  that  a  partner- 
ship is  a  distinct  legal  entity  for  the  purpose  of  proceeding  in  bank- 
ruptcy.   This  is  undoubtedly  true. 

[2]  That  a  partnership  may  commit  an  act  of  bankruptcy  and 
upon  the  petition  of  its  creditors,  or  upon  its  own  petition,  be  ad- 
judged bankrupt,  without  proceeding  against  or  joining  the  partners 
individually,  is  made  clear  enough  by  section  5  of  the  act,  and  numer- 
ous decisions  of  the  courts.  It  is,  however,  equally  clear  that,  in 
either  involimtary  or  voluntary  proceedings,  both  the  partnership  and 
the  individual  members  thereof  may,  in  the  same  proceeding,  be  ad- 
judged bankrupts,  and  that,  upon  conformity  to  the  law,  the  partners 
may  apply  for  and  receive  their  discharge,  both  as  partners  and  as  in- 
dividuals. The  record  of  the  District  Court  for  the  Southern  District 
of  New  York,  duly  certified  to  this  court,  shows  that  the  petition  in 
that  court  was  filed  against,  and  it  was  adjudged  that  "Horace  D. 
Springer  and  Thos.  J.  Mulligan,  individually  and  composing  the  firm 
of  Springer  &  Mulligan,  are  hereby  declared  and  adjudged  bank- 
rupt" ;  that  Mulligan  filed  his  petition  for  a  discharge  from  his  debts 
as  a  member  of  the  partnership  and  individually;  and  that  it  was 
granted.  Conceding,  therefore,  that  the  partnership  was  a  legal  en- 
tity and,  as  such,  subject  to  proceedings  in  bankruptcy,  and  conced- 
ing further  that  if  the  first  proceeding  had  been  against  the  partner- 
ship alone,  not  including  the  individual  partners,  that  the  principle 
of  res  judicata  would  not  apply  to  petitioner  Springer,  I  think  that, 
in  the  light  of  the  record  in  the  first  proceeding,  the  decisions  cited 
apply  to  this  case,  and  preclude  petitioner  from  the  right  to  have  a 
discharge  from  the  debts  existing  and  provable  against  him  in  the 
first  proceeding.  As  there  are  no  other  debts  upon  which  a  discharge 
can  operate,  the  petition  must  be  denied.  I  do  not  think  that  it  was 
necessary  for  the  creditors  to  file  proof  of  their  debts. 

It  is  so  ordered. 
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THE  PHILADELPHIA. 
^  (District  Gonrt,  E.  D.  Pennsylyania.    August  27,  1912.) 

No.  la 

L  Collision  (|  16*)— Constbuction  of  Rules — ^••Risk  of  Collision.** 

The  term  "risk  of  collision,"'  as  used  in  the  Inland  Rules  (Act  June  7, 
1897,  c  6,  80  Stat  96  [U.  S.  Comp.  St  1901,  p.  2875]),  has  a  different 
meaning  from  the  term  '^immediate  danger,"  as  used  in  article  27,  and 
means  "chance,**  **perll,"  "hazard,"  or  "danger  of  collision";  and  there 
is  risk  of  collision  whenever  it  is  not  clearly  safe  to  go  on. 

[Ed.  Note. — ^For  other  cases,  see  Collision,  Cent  Dig.  S  15;  Dec.  Dig. 
i  16.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6246.] 
2L  Collision  (|  61*) — Steah  and  Sailing  Vbsskls-^Disobbdizncs  of  Rules 
— ^"'RiSK  OF  Collision.*' 

A  collision  occurred  in  the  Delaware  river,  in  the  daytime,  between  a 
schooner  passing  down,  and  at  the  time  crossing  to,  the  New  Jersey  side 
on  a  tack  and  a  scow  alongside  of  a  tug  passing  up  near  the  Jersey 
shore.  The  vessels  were  within  sight  of  each  other  for  a  considerable 
time,  and  the  schooner  kept  her  course  until  within  150  feet,  when,  to 
avoid  running  into  the  tug,  her  helm  was  starboarded,  and  she  attempted 
to  cross  the  tug's  bows,  but  was  struck  by  the  scow.  The  tug  kept  her 
course  and  speed.  Held,  that  the  fault  was  solely  that  of  the  tug,  the 
courses  of  the  two  vessels  being  such  as  to  ''involve  risk  of  collision,*' 
within  the  meaning  of  article  20  of  the  Inland  Rules  (Act  June  7,  1897, 
e  5,  SO  Stat.  96  [U.  S.  Comp.  St  1901,  p.  2883]),  and  to  require  the  tug 
to  keep  out  of  the  way,  which  she  could  have  readily  done  by  going  to 
port,  stopping,  or  reversing;  that  the  change  of  course  of  the  schooner 
was  in  extremis,  and,  if  an  error  of  Judgment  was  excusable. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  |  78:   Dec  Dig, 

I  ei.*] 

In  Admiralty.  Suit  for  collision  by  L.  Furman  Smith  and  others, 
as  owners  of  the  schooner  Eugene  Cathrall,  against  the  steam  tug 
Philadelphia.     Decree  for  libelants. 

Willar^  M.  Harris,  of  Philadelphia,  Pa.,  for  libelants. 
Howard  M.  Long,  of  Philadelphia,  Pa.,  for  respondent 

THOMPSON,  District  Judge.  The  owners  of  the  schooner  Eugene 
Cathrall  filed  a  libel  against  the  steam  tug  Philadelphia  to  recover 
damages  arising  from  a  collision  between  the  schooner  and  the  steam 
tug,  alleged  to  have  been  caused  by  the  negligence  of  those  navigating 
the  steam  tug.  The  undisputed  facts  established  by  the  pleadings  and 
testimony  are  as  follows : 

On  October  28,  1910,  in  the  daytime,  the  schooner  Eugene  Cathrall, 
being  light,  with  the  mate.  Max  Nagel,  at  the  wheel,  while  beating 
down  the  Delaware  river  on  a  voyage  from  Philadelphia  to  Cape  May, 
was  on  her  starboard  tack  crossing  the  river  from  League  Island,  Pa., 
towards  the  Sanitariimi  in  New  Jersey;  the  wind  being  N.  W.  or 
W.  N.  W.  and  blowing  a  good  breeze,  the  weather  fair,  the  tide  ebb, 
the  schooner  proceeding  at  a  speed  of  about  seven  miles  an  hour  un- 
der single  reef  mainsail,  foresail,  and  jib.  At  the  same  time  the 
steam  tug  Philadelphia  was  a  short  distance  below  the  Sanitarium, 
coming  up  the  river  with  a  loaded  mud  scow  lashed  to  her  starboard 

•For  othw  cases  ses  same  topic  it  S  numbbb  in  Dec.  ft  Am.  pigs.  1907  to  date,  ft  Rep'r  Indexes 
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side,  which  was  laden  with  mud  dredged  from  the  mouth  of  the 
Schuylkill  river,  and  being  carried  to  a  dump  at  Eagles  Point,  about 
one-half  mile  above  the  Sanitarium  wharf.  The  tug  and  scow  were 
proceeding  up  the  New  Jersey  side  of  the  river  at  a  speed  of  about 
two  miles  per  hour  upon  a  course  as  close  to  the  New  Jersey  side  of 
the  channel  as  they  could  safely  navigate  by  reason  of  the  shoaJs 
towards  that  shore;  the  tug's  course  being  about  E.  S.  E.,  and  the 
master  of  the  tug,  Charles  E.  Rickards,  at  the  wheel.  The  schooner 
was  90  feet  in  length,  drawing  4  feet  of  water.  The  tug  was  60  feet 
in  length;  and  the  scow  she  was  towing  was  80  feet  in  length  and 
30  feet  beam,  and  was  drawing  about  10  or  10%  feet  of  water.  The 
mate  of  the  schooner,  Nagel,  had  been  going  to  sea  since  he  was  14 
years  of  age,  and  had  been  employed  by  L.  Furman  Smith,  master  of 
the  schooner,  for  19  years,  and  had  sailed  between  Philadelphia  and 
Cape  May  off  and  on  for  10  or  12  years.  A  deck  hand,  a  boy  of  16, 
was  also  on  deck.  The  master  of  the  schooner  was  below.  Rickards, 
the  master  of  the  tug,  had  been  master  of  steamboats  for  29  years, 
and  held  a  license  as  second-class  river  and  bay  pilot  for  that' time. 
There  was  no  person  besides  Rickards  on  the  deck  of  the  tug.  While 
on  the  starboard  tack  headed  for  the  Sanitarium  wharf,  and  about 
one-third  of  his  way  across  the  river,  Nagel  saw  the  tug  about  three 
or  four  points  on  his  starboard  bow,  and  when  halfway  across  she  was 
four  or  five  points  on  his  starboard  bow.  The  master  of  the  tug  saw 
the  schooner  beating  down  the  river  when  he  was  three  miles  away. 
As  he  proceeded  up  the  river,  when  the  schooner  was  on  her  last  tack, 
he  observed  her  two  points  on  his  port  bow  heading  for  the  San- 
itarium wharf.  The  courses  of  the  vessels  crossed ;  the  tug  kept  her 
course  and  speed,  and  gave  no  signal  to  the  schooner.  The  schooner 
kept  her  course  and  speed  until  she  was  within  about  150  feet  of  the 
tug,  when  the  mate  of  the  schooner,  fearing  a  collision,  put  his  wheel 
hard  to  starboard,  which  threw  the  schooner  about  four  points  fur- 
ther to  port.  The  schooner  was  carried  directly  in  front  of  the  tug, 
and  the  port  bow  of  the  scow,  which  extended  about  10  feet  forward 
K>i  the  tug's  bow,  struck  the  starboard  bow  of  the  schooner  a  glancing 
blow,  which  drove  a  hole  in  the  schooner  and  caused  her  to  sink.  The 
collision  occurred  about  1 :45  p.  m.  Those  on  board  the  schooner  were 
taken  oflf  by  a  launch  and  landed  on  the  Sanitarium  wharf.  The 
master  of  the  tug  took  his  scow  to  the  dump,  came  back  to  the  wharf, 
and  took  the  master,  mate,  and  deck  hand  of  the  schooner  aboafd  his 
boat,  where  he  took  care  of  them  overnight.  That  day  about  5  p.  m. 
a  paper  was  prepared  by  the  master  of  the  tug  and  taken  to  one 
Hovenden  Smith,  a  government  steamboat  inspector,  who  rewrote  it. 
The  master  of  the  schooner  signed  it,  and  the  next  morning  went  with 
the  owner?  of  the  tug  before  a  notary  public  and  made  affidavit  to  it. 
The  same  morning  the  paper  was  signed  by  Nagel,  the  mate  of  the 
schooner.    The  paper  is  as  follows: 

"Between  I^eagaie  Island  &  Sanitarium  Wharf, 

"Friday,  Oct  28,  1910. 
"I,  Cnptfiln  L.  F.  Smith  of  the  schooner  E.  H.  Cathrell  do  hereby  exonerate 
C.  S.  Rickards  master  of  the  tiig  Philadelphia  from  all  blame  and  responsi- 
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bility  in  &e  matter  and  cause  of  the  collision  between  the  aforesaid  name4 
Yesselii  in  the  Delaware  river  occurring  at  1:45  p.  m.  this  diiy  between  the 
points  named  on  the  top  of  this  communication.  L.  F.  Smith. 

**M.  Nagel,  Mate. 
••Witness:    Hovend«i  Smith. 
•'Sworn  and  subscribed  before  me  this  28th  day  of  October,  1910. 

"Joa  H.  Llvezly,  Notary  Public. 
•[SeaL]    Commission  expires  end  of  Senate,  1911." 

The  question  as  to  the  fault  which  caused  the  collision  is  dependent 
upon  the  testimony  of  the  mate  of  the  schooner,  Nagel,  who  was  the 
only  witness  to  the  collision  on  the  part  of  the  libelants,  and  that  of 
tiie  master  of  the  tug  Rickards,  who  was  the  only  witness  to  the  col- 
lision on  the  part  of  the  respondent,  and  upon  the  effect  of  the  paper 
referred  to.  The  paper  purports  to  "exonerate  C.  S.  Rickards  master 
of  the  tug  Philadelphia  from  all  blame  and  respoAsibility  in  the  mat- 
ter and  cause  of  the  collision  between  the  aforesaid  named  vessels." 
It  was  signed  by  Smith  after  hearing  Rickards'  account  of  the  colli- 
sion; and  his  explanation  of  the  cause  which  induced  him  to  si^n  it 
is  that  Rickards  asked  him  to  do  so,  in  order  to  avoid  losing  his  pilot's 
license,  and  agreed  to  help  him  out  with  the  expense  incurred  by  the 
collision.  Rickards  testified  that  he  did  not  make  any  promise  as  to 
helping  with  the  expense  of  the  collision,  but  that  Smith  asked  him 
if  the  American  Dredging  Company  would  help  out,  and  he  replied 
that  he  did  not  know.  Rickards  obtained  the  paper  for  the  purpose 
of  using  it  in  an  expected  investigation  before  the  board  of  steamboat 
inspectors.  It  was  intended  to  be  used  by  the  owner  of  the  tug  to 
^cape  liability  in  case  of  litigation ;  and  it  is  apparent  that  the  ques- 
tion of  expense  of  the  collision  was  discussed  between  Smith  and 
Rickards.  From  the  time  Smith  went  on  board  the  tug  until  the  paper 
was  signed,  he  was  constantly  in  the  company  of  Rickards,  and  was 
willing  to  sign  the  paper  upon  the  statements  made  to  him  by  Rick- 
ards as  to  the  cause  of  the  collision.  As  an  admission  of  the  circum- 
stances attending  the  collision,  it  has,  in  my  opinion,  but  little  weight, 
as  Smith  was  not  a  witness  to  the  collision;  and  there  is  nothing  to 
show  that  he  had  learned  the  circumstances  from  Nagel,  his  mate,  at 
the  time  he  signed  the  paper,  except  that  when  he  went  on  deck  after 
the  collision  Nagel  said,  "He  pushed  a  scow  into  us  when  he  ought, 
to  have  went  astern  of  us."  Smith  was  not  present  when  Nagel  signed 
the  paper,  and  Nagel  was  induced  to  do  so  because  Smith  had  already 
signed  it.  The  circumstances  of  the  collision  are  clearly  shown  by  an 
analysis  of  the  testimony  of  Nagel  and  Rickards,  which  are  not  in 
substantial  conflict  as  to  the  relative  courses  and  positions  of  the  two 
vessels,  nor  as  to  the  cause  of  the  collision.  For  these  reasons,  I  do 
not  consider  the  paper  of  sufficient  weight  to  overcome  the  testimony 
of  the  witnesses. 

The  steering  and  sailing  rules  contained  in  the  act  to  adopt  regula- 
tions for  preventing  collisions,  applicable  to  the  case,  are  as  follows : 
"Steering  and  Sailing  Rules. 
••Preliminary— Risk  of  CJoUlslon. 

"Risk  of  collision  can,  when  circumstances  permit,  be  ascertained  by  care- 
fully watching  the  compass  bearing  of  an  approaching  vessel.  If  the  bearing 
does  not  appreciably  change,  such  risk  should  be  deemed  to  exist." 
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"Art  20.  When  a  steam  vessel  and  a  sailing  vessel  are  proceeding  in  sncb 
directions  as  to  involve  risk  of  collision,  the  steam  vessel  shall  keep  out  of 
the  way  of  the  sailing  vessel. 

'*Art  21.  Where,  hy  any  of  these  rules,  one  of  the  two  vessels  is  to  keep 
out  of  the  way,  the  other  shall  keep  her  course  and  speed. 

"Art  22.  Every  vessel  whidi  is  directed  by  these  rules  to  keep  out  of  the 
way  of  another  vessel  shall,  if  the  circumstances  of  the  case  admit,  avoid 
crossing  ahead  of  the  other, 

**Art.  23.  Every  steam  vessel  which  is  directed  by  these  rules  to  keep  out 
of  the  way  of  another  vessel  shall,  on  approaching  her,  if  necessary,  slacken 
her  speed  or  stop  or  reverse.** 

"Art  27.  In  obeying  and  construing  these  rules  due  regard  shall  be  had  to 
all  dangers  of  navigation  and  collision,  and  to  any  special  circumstances 
which  may  render  a  departure  from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger.'* 

The  primary  fact  to  be  ascertained  from  the  evidence  is  whether 
the  tug  and  schooner  were  proceeding  in  such  direction  as  to  involve 
risk  of  collision. 

[1]  The  expression  "risk  of  collision"  has  a  different  meaning 
from  the  expression  "immediate  danger,"  as  used  in  the  twenty-sev- 
enth article.  "Risk  of  collision"  means  "chance,"  "peril,"  "hazard," 
or  "danger  of  collision"  merely,  and  not  immediate  danger.  The  D. 
S.  Gregory  and  The  George  Washington,  Fed.  Cas.  No.  4,100.  "Risk 
of  collision"  means,  not  merely  certainty  of  collision,  if  no  efforts  be 
made  to  avert  it,  but  danger  of  collision ;  and  there  is  danger  or  risk 
of  collision  whenever  it  is  not  clearly  safe  to  go  on.  The  Aurania  and 
the  Republic  (D.  C.)  29  Fed.  98.  123. 

In  the  case  of  The  Milwaukee,  Fed.  Cas.  No.  9,626,  it  is  said : 

"Risk  of  collision  begins  the  very  moment  when  the  two  vessels  have  s,^ 
proached  so  near  each  other,  and  upon  such  courses,  that,  by  departure  from 
the  rules  of  navigation,  whether  from  want  of  good  seamanship,  accident, 
mistake,  misapprehension  of  signals,  or  otherwise,  a  coUision  might  be  brought 
about  It  is  true  that  prima  facie  each  man  has  a  right  to  assume  that  the 
other  will  obey  the  law.  But  this  does  not  justitjr  either  in  shutting  his  eyes 
to  what  the  other  may  actually  do,  or  in  omitting  to  do  what  he  can  to  avoid 
an  accident  made  imminent  by  the  acts  of  the  other.  I  say  the  right  above 
spoken  of  is  prima  facie  merely,  because  it  is  well  known  that  departure 
from  the  law  not  only  may,  but  does,  take  place,  and  often.  Risk  of  collision 
may  be  said  to  begin  the  moment  the  two  vessels  have  approached  each  other 
80  near  that  a  collision  might  be  brought  about  by  any  such  departure,  and 
continues  up  to  the  moment  when  they  have  so  far  progressed  that  no  such 
result  can  ensue." 

[2]  If  the  testimony  of  Nagel  is  to  be  relied  upon,  the  Cathrall, 
had  she  kept  on  her  course,  would  have  struck  the  Philadelphia 
amidships.  He  testified  that  when  about  one-third  of  the  way 
across  the  river  on  his  tack  he  had  the  tug  three  or  four  points  on 
his  starboard  bow,  and  when  halfway  across  had  her  four  or  five 
points  on  his  starboard  bow ;  that  he  expected  the  tug  to  stop,  or 
to  keep  out  of  the  way  by  starboarding  her  wheel  and  going  to 
port,  passing  to  the  schooner's  starboard  side  under  her  stern.  As 
the  deck  hand  of  the  schooner  was  not  produced  as  a  witness,  and 
no  one  else  besides  Nagel  saw  the  bearing  of  the  vessels  from  the 
schooner,  there  is  no  direct  evidence,  either  in  contradiction  or  cor- 
roboration, of  Nagel's  testimony  on  this  point  from  any  witness 
on  the  part  of  the  libelants.    RickardSi  the  master  of  the  tug,  whose 
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testimony  upon  the  bearing  of  the  schooner  from  the  tug  is  also 
not  corroborated  or  contradicted  by  direct  evidence,  testified  that, 
as  the  schooner  was  approaching  his  vessel  crossing  the  river,  she 
was  two  points  on  his  port  bow,  and  it  is  evident  from  his  testi- 
mony that  this  bearing  did  not  change  as  the  vessels  approached. 
He  testified  that  the  schooner  was  pointing  aft  of  his  vessel,  and 
would  have  passed  under  her  stern  if  she  had  kept  upon  her 
course ;  that  she  would  have  had  a  clearance  of  not  more  than  50 
feet.  The  relative  courses  of  the  vessels  and  their  relative  posi- 
tions at  the  time  of  the  collision  indicate  that  the  schooner  would 
probably  not  have  cleared  the  tug  by  going  astern  of  her  if  she 
had  kept  upon  her  course.  The  schooner  was  90  feet  in  length, 
and  therefore  was  but  little  over  a  boat's  length  from  the  tug  and 
scow  when  the  wheel  was  put  hard  starboard.  If,  as  Rickards  tes- 
tified, she  was  upon  a  course  that  would  have  passed  under  the 
stem  of  the  tug,  and  upon  starboarding  her  wheel  she  went  off 
six  points  to  port,  it  is  improbable  that  she  would  in  that  short 
space  have  cleared  the  bow  of  the  tug  and  struck  the  port  bow 
of  the  scow.  That  the  blow  was  a  glancing  one  indicates  that  she 
nearly  cleared  the  scow.  In  any  event,  the  space  by  which  Rick- 
ards testified  the  schooner  would  have  passed  him  if  she  kept  upon 
her  course  was,  taking  into  consideration  the  bearing  of  the  ves- 
sels, close  enough  to  involve  risk  of  collision.  A  slight  error  of 
judgment  or  a  sudden  change  of  wind  would,  in  all  probability, 
have  diverted  the  course  of  the  schooner  sufficiently  to  bear  her 
against  the  tug  or  scow.  Under  these  circumstances,  I  find  that 
the  vcsseb  were  so  proceeding  as  to  involve  risk  of  collision ;  and 
it  was  the  duty  of  the  tug  to  keep  out  of  the  way  of  the  sailing 
vessel,  and  to  avoid  crossing  ahead  of  her,  as  her  master  was  at- 
tempting to  do.    The  Fannie,  11  Wall.  238,  20  L.  Ed.  114. 

There  was  nothing  to  prevent  the  tug  from  stopping  or  revers- 
ing, as  she  had  a  headway  of  but  two  miles  an  hour,  and  the  tide 
was  against  her.  There  was  no  approaching  vessel  which  would 
have  interfered  with  her  going  to  port  further  out  into  the  stream ; 
and  the  only  excuse  her  master  offers  for  not  changing  his  course 
to  port  was  that  he  wanted  to  keep  out  of  the  way  of  commerce, 
and  that,  while  there  was  no  vessel  in  sight  which  would  have  in- 
terfered with  his  so  doing,  he  thought  there  was  apt  to  be.  The 
only  resource  which  he  appears  to  have  considered  open  to  him 
was  keeping  further  in  towards  the  New  Jersey  shore,  which  he  did 
^lot  wish  to  do,  as  he  might  run  aground,  or  would  not  have  suffi- 
cient steerageway  in  shallower  water. 

The  schooner  had  the  right  of  way,  and  her  mate  had  a  right  to 
rely  upon  the  tug  obeying  the  rules,  and  either  stopping,  reversing, 
or  turning  to  port  and  passing  under  his  stem,  and  thereby  keep- 
ing out  of  his  way.  The  tug  was  not  in  such  a  position  of  em- 
barrassment as  to  permit  an  exception  to  the  rules.  The  Mar- 
guerite (D.  C.)  87  Fed.  953;  The  Oregon,  18  How.  570,  15  L.  Ed. 
515;  Belden  v.  Chase,  150  U.  S.  674,  14  Sup.  Ct.  264,  37  L.  Ed. 
1218;   Excelsior  v.  The  Bruce  (D.  C.)  38  Fed.  271. 
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I  cannot  find  that  the  schooner  is  in  fault  in  the  maneuver  which 
she  executed.  She  was  sailing  close  to  the  wind ;  and,  taking  the 
view  of  her  course  which  is  derived  from  the  testimony  of  the 
mate  of  the  schooner  and  of  the  master  of  the  tug,  I  am  not  con- 
vinced that  the  porting  of  her  helm,  thereby  throwing  her  closer 
to  the  wind,  or  putting  the  helm  hard  down  to  port  and  attempt- 
ing to  go  about,  would  not  have  carried  her  directly  against  the 
tug  and  scow. 

It  was  the  plain  duty  of  the  tug  to  keep  out  of  the  way  of  the 
schooner  and  to  avoid  crossing  her  bows;  and  the  position  in 
ivhich  the  schooner  was  placed  was  through  the  fault  of  the  tug 
in  not  stopping,  reversing,  or  passing  astern  of  the  schooner  by 
going  to  port.  The  maneuver  was  executed  by  the  schooner  when 
she  was  so  close  to  the  tug  that  there  was  immediate  danger  of 
collision  if  she  kept  her  course  and  speed ;  and,  under  those  con- 
ditions, if  the  mate  made  an  error  in  judgment,  it  was  excusable. 
Excelsior  v.  The  Bruce  (D.  C.)  38  Fed.  271;  The  Sea  Gull,  23 
Wall.  165,  23  L.  Ed.  90;  The  Falcon,  19  Wall.  75,  22  L.  Ed.  98; 
The  City  of  New  York,  147  U.  S.  72,  13  Sup.  Ct.  211,  37  L.  Ed.  84. 

There  was  some  evidence  by  witnesses  on  the  part  of  the  re- 
spondent of  admissions  made  by  the  master  of  the  schooner  that 
the  mate,  Nagel,  was  drunk  when  at  the  wheel  at  the  time  of  the 
collision;  but  there  was  not  sufficient  evidence  to  show  that  he 
was  in  that  condition,  nor  that  it  interfered  in  any  manner  with  his 
handling  the  schooner.  If  he  h^d  been  drunk,  it  could  readily  have 
been  discovered  when  he  came  off  the  schooner;  and,  as  no  wit- 
ness was  called  who  observed  that  he  was  drunk  at  that  time,  the 
evidence  upon  this  point  must  be  disregarded. 

My  opinion  is  that  the  tug  Philadelphia  was  solely  in  fault ;  and 
it  is  therefore  ordered  that  a  decree  be  entered  in  favor  of  the  libel- 
ants, with  costs.  A  commissioner  will  be  appointed  to  assess  the 
libelants'  damages. 


In  re  MEADOWS  et  aL 

(Dlptrlct  Court,  W.  D.  New  York.    October  3,  1912.) 

No.  3,040. 

1.  Bankbuptct  (I  368*) — Fees— **Monkt  Disbursed." 

Where  pledgees  of  collateral  by  the  bankrupt  were  entitled  to  sell 
the  same  at  public  or  private  sale  without  notice  to  the  pledgors,  and 
apply  the  proceeds  to  the  payment  of  their  liabilities,  and  in  one  case 
the  pledgee  was  authorized  to  buy  the  securities  pledged  free  from  any 
right  or  equity  of  redemption  in  the  pledgors,  but  after  bankruptcy  the 
trustee  was  permitted  to  sell  the  securities  free  from  lien  on  payment 
of  the  debts  by  the  pledgees  when  the  securities  were  delivered  to  the 
purchaser,  on  which  sale  the  trustee  received  a  balance  of  $3,802.87, 
representing  the  bankrupt's  equity  in  the  securities,  such  sum,  and  not 
the  price  secured  from  the  purchaser,  was  the  "moneys  disbursed," 
within  Bankr.  Act  July  1,  1898.  c.  541,  §  48,  30  Stat  557  (U.  S.  Comi\ 
St  1901,  p.  3439),  as  amended  by  Act  June  25,  1910,  c.  412,  §  9,  36  Stat 

*For  other  case*  »ee  same  topic  &  {  kumsks  In  Dec.  &  Am.  Digd.  1907  to  date,  ft  Rep'r  IndexM 
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840  (U.  S.  Comp.  St  Supp.  1911,  p.  1501),  on  which  commissions  were 
to  be  allowed. 

[E(L  Note. — For  other  cases,  see  Bankruptcy,  C^t.  Dig.  |  571;    Dec. 
Dig.  t  368.*] 
2.  Bankbuptcy  (8  368*) — Compensation  op  Trustee— Extraohdinary  Serv- 
ices. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544  (U.  S.  Oomp.  St 
1901,  p.  3418).  f  72,  as  added  by  Act  June  25,  1910,  c.  412,  {  13,  36  Stat 
842  (U.  S.  Comp.  St  Supp.  1911,  p.  1512).  providing  that  the  court 
shall  not  allow  a  referee  or  trustee  any  other  or  further  compensa- 
tion than  that  expressly  authorized  by  the  act,  no  additional  compen- 
sation can  be  granted  for  extraordinary  services. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  571;  Dec. 
Dig.  {  368.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of 
Harold  G.  Meadows  and  Clarence  De  Witt,  as  individuals  and  as 
copartners  of  the  firm  of  Meadows,  Williams  &  Co.  On  exceptions 
to  the  report  of  the  trustee.    Sustained. 

Shire  &  JelHnek,  of  Buffalo,  N.  Y.,  for  excepting  creditor. 

O'Brian  &  Hamlin,  of  Buffalo,  N.  Y.,  for  referee. 

Bradley  H.  Phillips,  of  Buffalo,  N.  Y.,  for  trustee. 

HAZEL,  District  Judge.  A  creditor  of  the  bankrupt  firm  has 
filed  exceptions  to  the  final  account  of  the  trustee  in  bankruptcy, 
objecting  to  the  payment  to  the  referee  therein  of  the  sum  of  $3,- 
799.70,  and  to  the  trustee  of  the  sum  of  $2,007.94,  commissions  on 
moneys  realized  on  a  sale  of  certain  securities  held  by  various 
banks  as  pledges  for  loans  and  advances  previously  made  to  the 
bankrupts.  It  appears  that  immediately  after  the  adjudication  in 
bankruptcy  a  large  number  of  hearings  were  had  before  the  ref- 
eree to  ascertain  and  discover  the  property  of  the  bankrupt  firm, 
which,  prior  to  the  adjudication,  had  been  engaged  in  the  business 
of  stockbrokers,  and  the  financial  affairs  of  which  were  in  a  highly 
tangled  condition.  Diligent  efforts  were  made  by  the  receiver  ap- 
pointed by  this  court,  his  attorney,  and  the  referee  in  bankruptcy, 
to  take  in  charge  and  to  preserve  the  property  and  assets  of  the 
bankrupts. 

The  schedules  disclosed  that  many  valuable  stocks  and  bonds 
owned  by  the  firm  were  pledged  in  writing  to  various  banks  as  col- 
lateral for  loans,  with  the  right  in  the  banks  to  sell  the  securities 
whenever  the  demand  notes  for  which  they  ^y ere  pledged  were 
overdue  and  unpaid.  In  addition,  the  Fidelity  Trust  Company,  one 
of  the  pledgees,  under  an  agreement  with  the  firm,  had  a  lien  upon 
deposit  accounts.  In  the  course  of  the  proceedings,  without  a  sur- 
render of  such  securities  having  first  been  made  by  the  pledgees, 
the  referee  made  an  order  directing  the  trustee  to  sell  to  the  high- 
est bidder  the  stocks  and  bonds  in  the  custody  of  the  Fidelity  Trust 
Company  free  and  clear  of  liens,  and  he  made  an  order  to  show 
cause  why  the  stocks  and  bonds  held  as  collateral  security  by  the 
People's  Bank,  the  Market  Bank,  and  the  Bank  of  Buffalo  should 

•For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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not  also  be  sold  free  and  clear  of  incumbrances,  "the  Hens  to  be 
transferred  to  the  j)roceeds."  In  relation  to  the  proposed  sale  the 
referee,  with  the  acquiescence  of  the  attorney  for  the  trustee,  and 
without  objection  from  any  of  the  banks,  only  one  of  which,  how- 
ever, the  Fidelity  Trust  Company,  appeared  by  attorney,  proceeded 
as  though  the  securities  had  been  surrendered  by  the  pledgees  to 
enable  their  sale  in  the  bankruptcy  court,  and  were  in  the  actual 
possession  of  the  trustee. 

The  diligence  of  the  trustee  in  giving  notice  of  the  sale  resulted 
in  many  substantial  bids  for  the  various  securities,  which  to  brok- 
ers and  financiers  had  a  market  value,  and  a  bona  fide  bid  of  $371,- 
435.55  was  accepted,  and  confirmed  by  the  referee.  Upon  receipt 
of  said  amount  the  trustee  paid  the  debts  of  the  pledgees,  received 
from  each  the  pledged  securities,  and  delivered  the  same  to  the 
purchaser.  There  had  been  a  dispute  between  the  trustee  and  the 
Fidelity  Trust  Company  over  a  deposit  account  of  $10,670  which 
the  bank  claimed  the  right  to  offset  against  any  loss  which  might 
occur  upon  the  sale  of  the  collaterals;  but,  upon  payment  of  the 
indebtedness  2(nd  release  of  securities,  the  company  also  surren- 
dered the  said  deposit  to  the  trustee.  The  amount  realized  over 
and  above  tjie  secured  indebtednesses — that  is,  the  equity  of  re- 
demption in  the  various  collaterals — amounted  to  approximately 
$3,802.87.  The  total  assets  of  the  bankrupt  estate,  including  the 
released  deposit,  amounted  to  $48,000. 

In  this  situation  the  referee  allowed  the  attorney  for  the  trustee, 
who  is  now  the  attorney  for  the  objecting  creditor  herein,  the  sum 
of  $2,000  on  account  of  his  services  in  the  bankruptcy  proceeding. 
He  directed  the  payment  to  himself  of  1  per  centum,  the  commis- 
sion specified  in  section  40  of  the  Bankruptcy  Act  as  it  read  prior 
to  the  amendment  of  1910,  and  allowed  commissions  to  the  trus- 
tee under  section  48,  treating  the  amount  of  the  pledges  as  "mon- 
eys disbursed"  by  the  trustee  to  creditors;  and  the  question  now 
is  whether  such  payments  to  the  pledgees  come  within  the  scope 
of  the  provisions  relating  to  the  compensation  of  referees  and  trus- 
tees. 

[1]  I  need  not  stop  to  discuss  the  question  of  the  power  of  the 
bankruptcy  court  to  direct  the  sale  of  a  bankrupt's  incumbered 
property,  provided  the  lienholders  permit  it  and  due  notice  is 
given  them ;  nor  to  consider  the  contention  that  the  pledgees,  up- 
on payment  of  their  indebtednesses  by  the  trustee,  impliedly  sur- 
rendered or  waived  their  rights  of  possession  and  sale  under  their 
agreement,  and  must  therefore  be  regarded  as  having  submitted 
such  rights  to  the  bankruptcy  court.  The  question  with  which  we 
are  principally  concerned  is :  What  is  intended  by  the  term  "dis- 
bursed to  creditors,"  as  applied  to  the  compensation  of  referees, 
and  by  the  term  "on  all  sums  disbursed,"  as  applied  to  the  com- 
pensation of  trustees? 

The  provisions  are  comprehensive  enough  to  entitle  referees  to 
commissions  on  moneys  paid  to  secured  and  unsecured  creditors 
(In  re  Sanford  Furniture  Mfg.  Co.  [D.  C]  126  Fed.  888),  and  to 
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allow  to  trustees  commissions  on  all  sums  disbursed  by  them  out 
of  the  assets  of  the  bankrupt  estate,  which  obviously  includes  mon- 
eys paid  for  fees  and  expenses  in  the  administration  thereof. 
When,  however,  a  secured  creditor  has  recourse  to  a  state  court  to 
foreclose  his  lien,  or  when  personal  property  or  securities,  with- 
out coming  into  the  custody  of  the  bankrjaptcy  court,  are  sold  by 
pledgees  under  a  specific  contract  of  sale,  and  there  is  ho  partici- 
pation by  the  pledgees  in  the  proceedings  of  the  bankruptcy  court, 
then  clearly  no  commissions  are  computable  on  the  amounts  real- 
ized by  secured  creditors  on  their  securities. 

In  the  present  case,  as  already  pointed  out,  the  pledgees  had 
the  right  to  sell  the  collateral  at  public  or  private  sale  without 
notice  to  the  pledgors,  and  to  apply  the  proceeds  to  the  payment 
of  liabilities.  Indeed,  the  Fidelity  Trust  Company  reserved  to  it- 
self the  right  to  buy  the  securities  free  from  any  right  or  equity 
of  redemption  in  the  pledgors.  The  arrangement  with  the  banks 
created,  not  a  mere  lien,  as  the  referee  seemed  to  think,  but  a 
pledge,  which  carried  with  it  complete  control,  and  the  right  of 
sale  upon  default  in  the  payment  of  notes  for  which  collateral  was 
given.  A  lien  ordinarily  confers  no  such  power,  and  there  is  a 
clear  distinction  between  selling  property  free  from  liens,  where 
the  title  and  possession  are  in  the  trustee,  and  selling  stocks  and 
bonds  pledged  to  a  third  party  under  a  written  contract. 

In  this  case  it  cannot  be  held  that  the  securities  were  even  con- 
structively in  the  possession  of  the  trustee.  The  rights  of  the 
pledgees  were  not  affected  by  the  bankruptcy  proceedings.  As 
they  did  not  avail  themselves  of  the  services  of  the  referee  and 
trustee  to  sell  the  securities  held  by  them,  they  manifestly  could 
not  have  been  compelled  to  bear  any  portion  of  the  expenses  of 
the  sale,  and  it  is  difficult  to  perceive  the  validity  of  the  sale  by 
the  trustee  of  personal  property  which  was  not  in  his  custody,  or 
in  the  control  of  the  bankruptcy  court,  save  as  to.  any  existing 
equities  of  redemption.  How  could  the  trustee  have  immediately 
delivered  the  securities  to  the  purchaser,  if  the  pledgees  had  not 
voluntarily  released  them?  The  pledgees  were  adverse  claimants, 
and  could  not  have  been  summarily  compelled  to  surrender  their 
securities,  or  to  submit  their  rights  to  the  bankruptcy  court.  Cer- 
tainly by  the  mere  sale  they  were  not  compelled  to  deliver  the 
collateral  to  the  trustee.  If  the  proceeds  of  the  sale  had  been  in- 
sufficient to  pay  the  pledges,  not  only  would  the  trustee  have  been 
unable  to  make  delivery  of  the  securities  to  the  buyer,  but  the 
pledgees  would  doubtless  themselves  have  sold  under  their  con- 
tract. 

The  authorities  in  support  of  the  contention  of  the  trustee,  and 
upon  which  the  referee  placed  reliance,  are  clearly  distinguishable. 
In  Re  Cramond  (D.  C.)  145  Fed.  966,  decided  by  Judge  Ray,  the  prop- 
erty consisted  of  money,  subject  to  valid  liens,  due  on  a  paving  con- 
tract, which  money  the  court  held  was  rightly  paid  by  the  city  of 
Rome  to  the  trustee,  instead  of  directly  to  the  lienholders,  and  that 
on  distribution  thereof  both  the  trustee  and  referee  were  entitled  to 
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the  commissions  specified  in  the  Bankruptcy  Act.  This  was  obviously 
a  disbursement  of  a  fund  which  came  into  the  possession  of  the  trustee. 
Not  only  were  fees  and  expenses  of  distribution  to  be  paid  from  the 
fund,  but  the  lienholders  were  bound  to  pay  their  proportion  if  the 
circumstances  so  required.  In  Re  Sanford  Furniture  Mfg.  Co.,  su- 
pra, certain  real  property  ^  of  the  bankrupt  was  held  in  possession  by 
a  third  party  under  a  deed  of  trust,  and  upon  election  of  a  trustee 
was  surrendered  to  him  and  afterwards  sold  free  of  incumbrances. 
The  court  held  that,  as  the  secured  creditor  had  used  the  bankruptcy 
court  to  effect  a  sale  of  the  property,  commissions  were  properly 
paid  on  the  purchase  price,  even  though  said  creditor  had,  not  formally 
submitted  his  claim  to  the  bankruptcy  court. 

In  principle,  there  is  analogy  to  the  case  at  bar  in  Re  Iowa  Falls 
Mfg.  Co.  (D.  C.)  140  Fed.  527.  There  certain  property  covered  by 
mortgages  never  came  into  the  possession  of  the  bankruptcy  court, 
but  was  delivered  by  the  bankrupt  to  the  First  National  Bank  of  Iowa 
Falls  prior  to  the  filing  of  the  petition.  The  property  was  sold  in 
the  state  court  upon  a  decree  of  foreclosure  of  the  mortgages,  but 
before  the  sale  the  trustee  brought  an  action  against  the  bank  to  set 
aside  the  decree.  Subsequently  a  settlement  was  effected,  by  which 
the  trustee  received  a  sum  of  money,  and  he  then  contended  in  the 
bankruptcy  court  that  he  was  entitled  to  commissions,  not  only  upon 
the  amount  actually  received  by  him  on  the  compromise,  but  upon  the 
proceeds  of  the  sale.  The  court  held  that  the  value  of  the  bankrupt's 
interest  in  the  property  was  the  amount  received  upon  the  compro- 
mise, and  that  the  proceeds  of  the  sale  were  not  disbursements  upon 
which  the  trustee  might  compute  his  commissions.  So  here  the  avail- 
able interest  of  Meadows,  Williams  &  Co.  in  the  pledged  securities 
was  solely  in  the  value  of  the  equity  of  redemption,  and  compensation 
is  limited  to  commissions  thereon  and  on  the  assets  available  for  dis- 
tribution. 

It  was  contended  at  the  hearing  by  counsel  for  the  objecting  cred- 
itor, who  by  the  way  was  counsel  for  the  trustee  at  the  time  the  al- 
lowances were  made,  and  who  did  not  then  object  thereto,  that  the 
referee,  in  directing  the  payment  of  commissions,  had  connived  to 
bring  about  a  colorable  transaction  in  order  to  increase  his  compensa- 
tion for  the  services  rendered  by  him;  but  I  think  that  under  the 
circumstances  the  right  to  charge  the  commission  was  not  altogether 
free  from  doubt,  and  that  the  referee  in  good  faith  believed  that  he  was 
entitled  thereto.  Indeed,  I  think  I  may  with  propriety  state  that  prior 
to  making  the  allowances  he,  as  an  officer  of  the  court,  conferred  with 
me  as  to  my  interpretation  of  In  re  Cramond  and  In  re  Sanford  Fur- 
niture Mfg.  Co.,  supra,  and  after  a  cursory  inspection  of  the  syllabi, 
assuming  that  the  securities  were  in  the  custody  of  the  trustee,  I 
stated  that  commissions  at  the  rates  specified  in  the  Bankruptcy  Act 
were  apparently  allowable,  and  suggested  that  only  a  partial  payment 
to  the  trustee  and  to  the  referee  be  then  made,  payment  of  the  balance 
to  be  deferred  until  later  on  in  the  proceeding,  to  the  end  that  any 
creditor  desiring  to  petition  for  review  might  do  so.  Instead  of  com- 
ing before  me  on  petition  for  review,  exceptions  have  been  filed  to 
the  report  of  the  trustee. 
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[2]  Counsel  for  the  objecting  creditor  concedes  in  his  brief  that 
under  section  48  of  the  Bankruptcy  Act  the  allowance  made  to  the 
trustee  was  not  improper,  in  view  of  the  valuable  services  rendered, 
and  that  discretion  vested  in  the  bankruptcy  court  to  make  an  addi- 
tional allowance.  Under  section  2,  subd.  5,  of  the  act,  prior  to  the 
amendment  of  1910,  additional  compensation  for  services  performed 
by  a  trustee  could  be  allowed  only  where  the  business  of  the  bankrupt 
had  been  continued  imder  order  of  court;  and,  there  being  no  other 
provision  for  compensation  of  trustee  other  than  section  48,  the  busi- 
ness not  having  been  continued,  an  increased  allowance  cannot  be 
made,  though  it  is  true  that  the  trustee,  t<^ether  with  the  referee, 
throughout  a  long  period  performed  arduous  and  valuable  .services 
in  the  interest  of  the  general  creditors,  which  would  amply  justify 
increasing  their  compensation.  But  unfortunately  this  the  court  is 
precluded  from  doing  by  section  72  of  the  Bankruptcy  Act,  which  . 
substantially  provides  that  the  court  shall  not  allow  a  referee  or  trus- 
tee any  other  or  further  compensation  than  that  expressly  authorized 
by  the  act. 

The  exceptions  are  sustained,  and  there  must  be  a  readjustment 
of  the  commissions  to  the  referee  and  trustee  on  the  basis  of  monevs 
disbursed  and  moneys  realized  from  available  assets,  exclusive  of  tne 
amount  due  the  pledgees  on  their  securities.  The  expenses  of  the 
trustee  are  allowed. 

So  ordered 


SPERRY  &  HUTCHINSON  CO.  ▼.  POMMER  et  aL 

(District  Court,  N.  D.  New  Tbrk.    October  8,  1912.) 

L  iRjimcTioR  (I  137*) — ^PRiLniiNABY  Injunction — Conflictino  Evidence. 
Where  an  application  for  a  preliminary  injunction  is  based  on  conflict- 
lug  affldaTits  as  to  tbe  material  facts,  and  the  case  may  be  tried  on  its 
merits,  without  great  delay,  a  preliminary  injunction  wUl  not  be  granted 
except  in  cases  of  pressing  necessity,  as  when  it  appears  that  great  and 
irreparable  damage  is  being  done  and  that  defendant  is  unable  to  re- 
spond in  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  if  307,  309; 
Dec.  Dig.  i  137.*] 

2.  Injunction  (|  136*) — Pbeliminabt  Injunction — Right  to  Wbit. 

Where,  in  a  suit  by  a  trading  stamp  concern  against  a  competitor  to 
restrain  defendant's  interference  with  complainant's  customers  by  induc- 
ing them  to  break  their  contracts,  defendants  denied  that  they  were  do- 
ing any  of  the  acts  charged,  tending  to  Induce  the  merchants  with  whom 
complainant  had  contracted  to  break  or  violate  such  contracts,  it  was 
proper  for  the  court  to  grant  a  temporary  injunction  restraining  defend- 
ants from  inducing  complainant's  customers  to  break  their  contracts  by 
fals<^  statements  or  illegal  means. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  §^  805,  306; 
Dec  Dig.  f  136.*] 

8.  Injunction  (|  142*) — Pbeliminabt  Injunction — Pabties. 

Where  complainant  furnished  trading  stamps  to  merchants  who  fur- 
nished the  same  to  customers  as  premiums  as  a  reward  for  paying  cash, 
sad  complainant  claimed  that  defendant  engaged  in  a  similar  business, 

*For  oUier  cases  ses  same  topic  ft  S  mumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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unlawfully  induced  claimant's  customers,  by  fdlse  statements  and  un- 
lawful means,  to  break  tbeir  contracts,  the  court  would  not  restrain  de- 
fendant from  furnishing  its  stamps  to  merchants  at  the  suit  of  complain- 
ant to  which  the  merchants  were  neither  parties  nor  afforded  an  oppor- 
tunity to  be  heard. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  t  81^;  I^ec. 
Dig.  S  142.*] 

4.  Injunction  (|  99*) — Gokpbtition. 

The  right  to  compete  in  any  legitimate  business  in  lawful  ways  and 
by  lawful  means  is  sacred  and  cannot  be  interfered  with  by  injunction. 
[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent.  Dig.  i  172;    Dec 
Dig.  {  99.'»] 

6.  Injunction  (§  9*) — Prkliminaby  Injunction — Right  to  Wbit. 

A  ^preliminary  injunction  will  be  granted  only  in  cases  where  the  right 
thereto  is  plain  and  the  necessity  is  both  apparent  and  pressing. 
[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  |  8;   Dec  Dig. 

8.  Injunction  (8  63*)— Unlawful  Competition — Breach  of  Contract. 
'  Where  defendants  had  maliciously  interfered  with  lawful  and  valid 
contracts  between  complainant  and  its  customers,  and  are  liable  to  con- 
tinue so  to  do,  and  the  damages  suffered  by  complainant  will  be  difficult 
of  ascertainment,  and  a  multiplicity  of  actions  will  be  necessary  to  rem- 
edy such  threatened  wrongs,  a  permanent  injunction  will  be  granted 
without  proof  of  express  malice. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Dec  Dig.  {  G3.*] 

7.  Torts  ({  12*) — Unlawful  Competition — Inducing  Breach  of  Contract. 

The  right  to  compete  in  business  does  not  justify  unfair  competition 
or  misrepresentations,  which  tend  to  induce  one  party  to  a  legal  contract 
to  refuse  to  perform  it  to  the  damage  of  the  other  party,  or  the  giving 
of  any  form  of  consideration  as  ajx  inducement  to  his  violation  of  a  valid 
contract 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  S  18 ;  Dec.  Dig.  i  12.* 

Unfair  competition  in  use  of  trade-mark  or  trade-name,  see  notes  to 

Scheuer  v.  MuUer,  20  a  C.  A.  165 ;  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376.] 

In  Equity.  Suit  by  the  Sperry  &  Hutchinson  Company  against 
Henry  Pommer  and  another,  copartners  doing  business  under  the 
name  of  H.  &  J.  Pommer,  and  another.  On  motion  for  preliminary 
injunction.    Granted  in  part. 

Randall  J.  Le  Boeuf,  of  Albany,  N.  Y.  (D.  J.  Lyons  and  John  Hall 
Jones,  both  of  New  York  City,  of  counsel),  for  complainant. 

Goldfogle,  Cohn  &  Lind,  of  New  York  City  (Henry  M.  Goldfogle 
and  Alfred  D.  Lind,  both  of  New  York  City,  of  counsel),  for  defend- 
ants. 

RAY,  District  Judge.  The  complainant  moves  for  a  preliminary  in- 
junction on  the  bill  of  complaint  and  affidavits  filed,  which  allege  in 
substance  that  the  defendants  are  interfering  with  complainant's  law- 
ful contracts  and  inducing  certain  customers,  parties  to  said  contracts, 
to  violate  same  to  the  great  damage  of  the  complainant;  that  defend- 
ants are  interfering  with  the  complainant's  business  in  furnishing  its 
trading  stamps  to  merchants  who  are  under  exclusive  contract  with 
the  complainant  to  use  its  stamps,;   and  that  by  false  representations 

•For  oUier  cases  see  sam«  topic  it  S  mumsbb  in  D«o.  ft  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexea 
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the  defendants  through  their  agents  maliciously  made  are  damaging 
the  complainant's  business  to  the  profit  of  said  defendants. 

The  complainant  makes  or  causes  to  be  made  its  trading  stamps 
which  are  known  as  the  "Green  Trading  Stamps."  The  defendants 
make  or  cause  to  be  made  and  used  their  trading  stamps  which  are 
known  as  the  "Palace  Trading  Stamps."  The  complainant  furnishes 
to  its  subscribers  or  those  merchants  under  contract  with  it  its  Green 
Trading  Stamps  in  pads  which  may  contain  1,000  or  5,000  stamps,  and 
the  complainant's  canvassers  explain  to  householders  that  by  making 
their  purchases  at  these  stores  of  said  subscribers  they  will  receive  a 
trading  stamp  or  stamps  in  accordance  with  the  amount  of  the  pur- 
chase, and  that  when  a  sufficient  number  are  collected  or  received  by 
the  householder  in  this  way  that  said  stamps  will  be  redeemed  by  the 
complainant  at  its  premium  store.  The  canvassers  of  the  complainant 
deliver  to  the  householders  who  are  willing  to  receive  them  trading 
stamp  books  in  blank  for  the  convenient  retention  of  said  stamps  until 
the  required  number  have  been  collected.  When  the  required  number 
of  these  stamps  has  been  received  by  the  customer,  he  or  she  may  go 
to  the  premium  store  of  the  complainant  and  there  receive  a  premium 
in  the  form  of  some  article  of  merchandise  such  as  silverware,  glass- 
ware, curtains,  rugs,  pictures,  etc.,  claimed  to  correspond  in  value 
with  the  stamps  collected  in  exchange  for  such  stamps. 

The  specific  object  of  this  form  of  advertising  is  to  attract  cus- 
tomers to  the  stores  of  the  complainant's  subscribers,  with  whom  the 
complainant  has  contracts  to  use  their  stamps  exclusively,  and  to  have 
such  customers  pay  cash  on  all  purchases. 

The  defendants,  the  owners  and  makers  and  distributors  of  the 
Palace  Trading  Stamps,  are  engaged  in  the  same  business,  and  the 
complainant  and  the  defendants  are  therefore  competitors  in  this  busi- 
ness. After  the  stamps  have  been  delivered  to  the  merchant  for  use, 
there  are,  of  course,  three  parties  to  a  complete  transaction;  that  is, 
the  party  furnishing  the  stamps  to  the  merchant,  the  merchant  who 
distributes  the  stamps,  and  the  customer  who  pays  cash  for  the  goods, 
and  the  customer  who  receives  the  stamp  and  as  a  consideration  for 
paying  cash  for  his  purchase  of  the  merchant  is  eventually  to  receive 
some  article  of  some  value  as  a  so-called  premium. 

The  complainant  alleges  that  it  has. entered  into  valid,  written  con- 
tracts with  certain  merchants  in  the  city  of  Albany  by  which  it  has 
agreed  to  furnish  these  merchants  its  Green  Trading  Stamps  and  give 
the  premiums  to  the  customers  of  such  merchants  when  they  become 
entitled  thereto,  and  that  such  merchants  have  agreed  on  their  part 
to  use  the  Green  Trading  Stamps  of  the  complainant  exclusively. 
The  complainant  contends  that  these  contracts  are  valid  and  binding 
and  violate  no  law.  The  complainant  also  contends  that  the  defend- 
ants, engaged  in  the  same  business  of  furnishing  stamps  to  merchants 
and  supplying  premiums  to  the  customers  of  such  merchants  who 
make  cash  purchases,  have  unlawfully  and  wrongfully  and  maliciously 
interfered  with  the  complainant's  business  and  contracts  with  mer- 
chants to  complainant's  great  damage  in  substantially  the  following 
manner,  viz.:    That  defendants  have  gone  to  the  merchants  with 
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whom  complainant  has  such  contracts,  and,  by  false  representations 
and  statements  maliciously  made,  induced  such  merchants  to  disregard 
their  contracts  with  the  complainant  and  to  enter  into  a  contract  or 
agreement  with  the  defendants  by  which  they  are  to  use  the  Palace 
Trading  Stamps  either  wholly  or  in  part,  and  that  they  have  induced 
these  merchants  to  take  and  use  such  Palace  Trading  Stamps  and  dis- 
continue the  use  in  whole  or  in  part  of  said  Green  Trading  Stamps. 
The  allegation  is  that  the  defendants  have  in  such  cases,  and  when- 
ever and  wherever  they  could,  furnished  such  Palace  Stamps,  and  that 
in  many  cases  same  have  been  used  by  merchants  in  violation  of  their 
contracts  with  the  complainant,  and  that  in  some  instances  merchants 
have  wholly  broken  and  disregarded  their  contracts  with  the  com- 
plainant. 

.The  defendants  deny  that  they  have  made  any  false  or  untrue  rep- 
resentations or  statements  to  these  merchants  or  to  any  of  them,  and 
deny  that  they  have  done  aaything  to  induce  these  merchants  to  vio- 
late or  disregard  their  contracts  with  the  complainant.  The  defend- 
ants allege  and  claim  that  they  have  the  right  to  compete  with  the 
complainant  in  this  business,  and  to  furnish  their  stamps  to  these 
merchants  for  use  in  the  mode  and  manner  and  for  the  purposes 
aforesaid,  so  long  as  they  make  no  false  representations  or  statements, 
and  so  long  as  they  do  nothing  for  the  purpose  of  inducing  these  mer- 
chants to  break  or  disregard  their  contracts  with  the  complainant. 
The  defendants  deny  that  they  have  said  or  done  anything  which  has 
or  will  induce  the  merchants  to  violate  or  break  their  contracts  with 
the  complainant,  unless  it  be  that  the  mere  offering  to  furnish  their 
stamps  to  these  merchants  has  that  effect.  The  defendants  contend 
that,  even  if  the  complainant  has  a  valid  contract  with  merchants  to 
deal  exclusively  with  the  complainant  and  to  take  and  use  the  Green 
Trading  Stamps  only,  they,  the  defendants,  have  the  right  to  offer 
these  merchants  their  stamps  for  use  in  the  same  mode  and  manner, 
and  that  it  is  optional  with  the  said  merchants  to  take  the  Palace  Trad- 
ing Stamps  and  distribute  them  to  their  customers;  and  defendants 
also  "contend  that  if  the  merchants  elect  to  break  their  contracts  in 
that  regard  and  use  and  distribute  to  their  customers  the  Palace  Trad- 
ing Stamps  as  well  as  the  Green  Trading  Stamps,  or  the  Palace  Stamps 
to  the  exclusion  of  the  Green  Trading  Stamps,  these  defendants  are 
not  responsible  and  have  committed  no  wrong  so  long  as  they  do 
nothing  else  by  way  of  inducement  to  the  merchants ;  and  defendants 
claim  that  this  is  not  inducing  these  merchants  under  contract  with 
the  complainant  to  violate  or  break  their  contracts  and  is  not  an  un- 
lawful interference  with  the  business  of  the  complainant. 

[  1  ]  The  affidavits  on  the  material  questions  in  this  case  are  conflict- 
ing, and  the  determination  of  the  questions  of  law  involved,  if  any, 
will  depend  largely  on  the  facts  as  they  appear  on  the  trial.  It  h&s 
been  settled  for  a  long  time  that  when  affidavits  as  to  the  existence 
or  nonexistence  of  the  material  facts  alleged  conflict,  the  question 
should  be  left  for  the  trial  court  and  jury,  if  it  be  a  jury  case,  except 
in  cases  of  pressing  necessity,  as  when  it  appears  that  great  and  irrep- 
arable damage  is  being  done  and  the  defendant  is  unable  to  respond 
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in  damages,  and  the  trial  must  be  so  long  postponed  that  immediate 
action  is  imperative.  As  to  this  case  it  can  be  brought  to  trial  the 
first  Tuesday  in  December  next,  60  days  hence,  and  on  the  trial  the 
witnesses  can  be  examined  and  cross-examined  and  the  truth  ascer- 
tained by  court  or  jury.    They  reside  within  100  miles  of  Utica. 

[2]  I  see  no  necessity  for  a  preliminary  injunction  except  possibly 
in  one  particular.  The  defendants  deny  that  they  are  doing  any  of 
the  acts  charged  tending  to  induce  the  merchants  to  break  or  violate 
their  contracts  with  the  complainant.  If  they  are  enjoined  from  doing 
so  by  unlawful  means,  they  cannot  be  harmed  except  in  their  feelings. 

This  court  would  not  undertake  to  enjoin  the  defendants  from  of- 
fering or  furnishing  or  supplying  the  'Talace  Trading  Stamps"  to 
the  merchants,  who  have,  it  is  alleged,  entered  into  contracts  with 
the  complainant  to  use  its  "Green  Trading  Stamps"  exclusively,  with- 
out notice  to  such  merchants  and  hearing  them.  As  complainant's 
counsel  says  in  his  brief : 

**In  the  system  there  are  three  parties,  the  complainant,  the  subscriber 
(merchant),  and  the  subscriber's  customers." 

[3]  The  alleged  subscribers  (merchants),  who  sell  the  goods  to 
their  customers  (the  consumers),  who  in  turn  get  the  premiums  as 
a  reward  for  paying  cash,  and  such  customers  are  not  parties  to  this 
action,  and  for  anything  this  court  knows  the  merchants  may  desire 
to  contest  both  the  existence  of  the  alleged  contracts  and  their  valid- 
ity, if  they  do  exist.  I  do  not  suppose  this  court  can  enjoin  the  de- 
fendants from  supplying  these  merchants  Palace  Trading  Stamps 
at  the  suit  of  this  ccnnplainant  if  the  merchant  denies  he  is  under 
contract  with  the  complainant  and  really  desires  to  have  the  Palace 
Trading  Stamps,  or  if  he  voluntarily  elects  to  violate  his  contract 
^ith  complainant  if  he  has  made  one,  and  receive  the  defendants' 
trading  stamps  to  give  his  customers.  I  do  not  see  that  the  cus- 
tomers of  the  merchants  are  in  fact  or  in  law  parties  to  these  con- 
tracts in  any  way  that  binds  them  to  trade  with  a  particular  merchant 
or  with  particular  merchants  who  are  handling  the  Green  Trading 
Stamps.  It  is  settled  law,  I  take  it,  that  no  man  has  the  right  by 
false  statements  or  any  illegal  means  to  induce  another,  or  actively 
attempt  to  induce  another,  under  a  valid  contract  with  a  third  per- 
son, to  break  or  violate  such  contract.  I  will  assume,  for  the  pur- 
poses of  this  motion,  that  the  alleged  contracts  so  far  as  they  exist 
are  valid,  without  deciding  or  holding  them  to  be  so,  and  grant  an 
injunction  restraining  defendants  and  each  of  them  from  soliciting 
or  requesting  any  merchant  under  contract  with  the  complainant  and 
known  to  the  defendants  to  have  such  contract  to  violate  same  by 
means  of  materially  false  or  untrue  statements,  or  by  means  of  any 
reward  or  compensation  for  so  doing. 

I  will  .not  decide,  on  this  motion,  that  any  of  the  alleged  contracts 
^re  valid  and  binding  on  the  merchants,  or  enjoin  the  defendants 
from  furnishing  the  Palace  Trading  Stamps  to  any  merchant  who  re- 
quests same  or  with  whom  they  have  a  contract  to  furnish  such 
stamps,  or  from  offering  to  furnish  the  Palace  Trading  Stamps  to 
^y  merchant  whether  under  contract  with  the  complainant  or  not. 
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As  at  present  advised,  I  see  nothing  wrong  in  offering  Palace  Trad- 
ing Stamps  to  any  one.  Active  efforts  by  unlawful  means  used  by 
A.  to  induce  B.  to  violate  his  valid  contract  with  C.  is  an  unlawful 
and  wrongful  act  and  actionable,  if  successful,  if  it  causes  damage 
to  C,  and  hence  A.  may  be  enjoined  at  the  suit  of  C.  from  making 
efforts  and  using  such  means  for  such  purpose,  especially  when  there 
are  a  large  number  of  such  cases,  and  the  unlawful  acts  which  threaten 
damage  promise  to  be  successful  and  if  not  enjoined  will  result  in 
a  multiplicity  of  actions  involving  the  same  questions,  and  the  amount 
of  damage  to  the  party  wronged  will  be  difficult  of  ascertainment  or 
proof.  It  does  not  appear  that  the  complainant  has  any  exclusive 
right  to  put  out  trading  stamps,  and  defendants  have  the  right  to 
compete  with  it  in  the  business  in  all  lawful  ways.  The  customers 
of  complainant  are  not  parties  here  and  have  the  right  to  voluntarily 
violate  their  valid  contracts  with  complainant  so  far  as  defendants 
are  concerned,  and,  if  they  do,  must  respond  in  damages  to  the  in* 
jured  party. 

[41  The  right  to  compete  in  any  legitimate  business  in  lawful  ways 
and  by  lawful  means  is  sacred  and  cannot  be  interfered  with  by  in- 
junction. 

[6]  The  writ  of  injunction  is  a  drastic  remedy  and  should  be 
granted  only  in  cases  where  the  right  thereto  is  plain  and  the  neces- 
sity therefor  is  apparent  and  pressing.  This  is  especially  true  of 
preliminary  injtmctions.  It  must  not  be  assumed  that,  in  granting 
the  injunction  so  far  as  I  do,  I  find  the  defendants  have  solicited  or 
used  any  improper  means  to  induce  anv  merchant  to  violate  any  ex- 
isting contract,  or  that  any  merchant  has  broken  any  contract  with 
the  complainant;  but  as  that  charge  is  made  in  the  moving  papers 
and  denied  by  the  defendants,  who  make  no  claim  of  right  to  in- 
duce such  merchants  to  break  or  violate  existing  and  valid  contracts 
between  them  or  any  of  them  and  complainant,  it  can  do  no  harm  to 
defendants  to  grant  the  injunction  so  far.  As  already  stated,  the 
complainant  can  bring  the  case  to  trial  at  the  term  in  December  and 
the  facts  ascertained  and  the  law  applied  and  full  justice  done  after 
the  examination  and  cross-examination  of  witnesses  in  open  court. 

[8]  If  it  shall  appear  on  the  trial  that  defendants  or  either  of  them 
have  maliciously  interfered  with  lawful  and  valid  contracts  between 
complainant  and  its  customers,  the  merchants  referred  to,  or  any 
of  them,  and  are  liable  to  continue  so  to  do,  and  that  the  damages 
will  be  difficult  of  ascertainment,  and  that  a  multiplicity  of  actions 
will  be  necessary  to  remedy  such  threatened  wrongs,  a  permanent 
injunction  can  be  issued.  Angle  v.  Chicago,  St.  Paul,  etc.,  R.  R.,  151 
U.  S.  1,  13,  14  Sup.  Ct.  240,  38  L.  Ed.  55;  Green  v.  Button,  2  Cr., 
Mees.  &  R.  707.  It  is  not  necessary  that  express  malice  be  proved, 
only  such  as  the  law  implies  from  the  nature  of  the  acts  done. 

[7]  Of  course,  the  right  to  compete  in  business  does  not  justify 
"unfair"  competition  in  business  or  trade,  or  misrepresentations  which 
tend  to  induce  one  party  to  a  legal  contract  to  refuse  to  perform  it 
to  the  damage  of  the  other  party,  or  the  giving  of  any  form  of  con- 
sideration as  an  inducement  to  violate  a  valid  contract. 

If  defendants  have  already  induced  merchants  under  valid  con- 
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tracts  with  the  complainant  to  break  same,  and  they  have  done  so,  I 
question  the  right  or  power  of  any  court  to  enjoin  defendants  from 
furnishing  such  merchants  with  the  Palace  Trading  Stamps;  but  I 
do  not  now  undertake  to  decide  the  question.  So  whether  contracts 
between  complainant  and  merchants  to  use  the  Green  Trading  Stamps 
exclusively  are  valid  and  binding,  or  void  as  in  restraint  of  trade  and 
as  tending  to  create  a  monopoly  odious  in  the  eye  of  the  law,  is  a 
question  I  will  not  now  undertake  to  decide.  When  such  a  contract 
with  all  its  terms  is  before  me,  and  the  parties  interested  have  been 
heard  and  the  existence  of  the  contract — that  is,  its  execution  and 
delivery — ^is  shown,  it  will  be  time  enough  to  determine  the  questions 
suggested.  As  stated,  until  the  trial  of  the  action  this  court  will  de- 
clme  to  enjbin  defendants  from  furnishing  Palace  Trading  Stamps 
to  those  who  desire  them,  and  thereby  deprive  merchants  of  the  right 
and  power  to  deal  with  householders  who  desire  to  gather  Palace 
Trading  Stamps  in  order  to  secure  the  "Premiums'*  offered  at  the 
Palace  Trading  Stamp  premium  stores. 

There  may  be  a  preliminary  injunction,  enjoining  and  restraining 
defendants  and  each  of  them  from  soliciting  or  inducing,  by  any  il- 
legal means  or  method,  any  merchant  or  merchants  who  are  known 
to  them  to  have  existing  contracts  with  the  complainant  to  use  the 
Green  Trading  Stamps  exclusively,  to  break  or  violate  such  contract 
or  contracts,  until  the  further  order  of  this  court. 


In  re  WALDEN  BROS.  CLOTHING  00. 

(District  Court,  N.  D,  Georgia,  W.  D.    August  29,  1912.) 

No.  533. 

1.  Bankbtjptct  (I  446*) — Referee's  Findingb— Review.    '' 

Findings  by  a  referee  In  bankruptcy  on  questions  of  fact  will  not 
be  disturbed,  unless  clearly  and  manifestly  erroneous. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  i  929;  Dea 
Dig.  I  446.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
O.  O.  A.  9.1 

2.  Bankbuptct  (§  178*) — ^Fbejtcrences— Frattdulent  Mobtoaoe. 

Where  a  bankrupt,  with  knowledge  of  Insolyency,  mortgaged  its  en- 
tire stock  of  goods  and  pledged  its  choses  in  action  for  a  large  loan  se- 
cured by  a  demand  note,  and  used  the  proceeds  to  pay  three  creditors, 
leaving  a  considerable  number  unprotected,  and  the  lender-  had  rea- 
sonable grounds  for  suspicion  that  the  transfer  was  made  with  intent 
to  delay  the  bankrupt's  other  creditors,  it  was  invalid,  under  Code  Ga. 
1910,  i  3224,  providing  that  every  conveyance  made  with  Intention  to 
delay  or  defraud  creditors,  known  to  the  party  taking  the  same,  or  in 
case  the  latter  shall  have  ground  for  reasonable  suspicion  thereof,  shaU 
be  fraudulent  and  void  against  creditors^  and  was  therefore  unsustain- 
able in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  |§  264-274. 
283,  284;   Dec.  Dig.  |  178.*] 

In  Bankruptcy.  In  the  matter  of  the  Walden  Bros.  Clothing  Com- 
pany. On  objections  to  proof  of  the  claim  of  F.  G.  Lumpkin  as  a 
secured  and  preferred  creditor.    Sustained. 

*For  other  cases  see  same  topic  6  8  nuicbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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T.  Leslie  Bowden  and  Henry  R.  Goetchius,  both  of  Columbus,  Ga., 
for  claimant. 

Slade  &  Swift,  Love  &  Fort,  and  Dismukes  &  Worsley,  all  of  G>- 
lumbus,  Ga.,  for  trustee. 

NEWMAN,  District  Judge,  This  is  a  petition  to  review  the 
action  of  the  referee  in  refusing  to  allow  a  mortgage  held  by  Frank 
G.  Limipkin,  in  the  above-stated  case,  to  be  proven  as  a  preferred 
debt  against  the  bankrupt's  estate. 

[1]  We  must  start  into- the  consideration  of  the  case  with  the  rule 
in  mind  that  the  action  of  the  referee  and  his  findings  on  questions 
of  fact  will  not  be  disturbed,  unless  clearly  and  manifestly  erroneous. 
This  has  been  held  to  be  the  rule  in  this  court  in  many  cases.  Fouche 
V.  Shearer,  172  Fed.  592;  Re  Landsberger,  177  Fed.  450;  Re  TaflF 
&  Conyers,  182  Fed.  904;  Re  Waxelbaum,  101  Fed.  228;  Re  West, 
116  Fed.  767.  But  §uch  is  the  rule  recognized  generally  by  the  courts. 
Ohio  Valley  Trust  Co.  v.  Mack  (C.  C.  A.;  Lurton,  J.)  163  Fed.  155, 
89  C.  C.  A.  605,  24  L.  R.  A.  (N.  S.)  184.  The  same  effect  is  given 
to  it  as  to  a  finding  of  a  master  in  chancery. 

The  opportunity  a  referee  has  for  seeing  the  witnesses  and  observ- 
ing their  manner  and  conduct  on  the  stand  makes  his  opinion  partic- 
ularly valuable;  and  this  is  especially  true  in  cases  like  this,  where 
the  issue  is  knowledge,  lack  of  knowledge,  and  opportunity  for 
knowledge.  The  referee  sees  a  witness,  and,  observing  his  exam- 
ination and  cross-examination,  and  his  manner  on  the  stand,  gets  a 
far  better  idea  of  the  truth  of  a  particular  matter  than  a  reviewing 
court  from  a  written  or  printed  record. 

The  referee  has  found  that,  at  the  time  of  the  execution  of  the 
mortgage  in  question,  Walden  Bros.  Clothing  Company  was  insolvent. 
There  is  no  doubt  whatever,  from  the  evidence,  that  he  was  fully  jus- 
tified in  this  finding.  Any  fair  view  of  the  evidence  as  to  the  value 
of  the  stock  of  merchandise  on  hand,  and  the  accounts  and  notes  due 
the  company,  contrasted  with  the  admitted  indebtedness,  makes  it 
clearly  insolvent. 

[2]  At  the  time  the  mortgage  was  executed,  was  it  made  on  the  part 
of  the  bankrupt  company  with  intent  to  hinder,  delay,  or  defraud  cred- 
itors ?  It  must  be  conceded  that  there  was  a  clear  intent  to  delay  the 
creditors,  to  say  no  more  of  it.  Mortgaging  its  entire  stock  of  mer- 
chandise, and  pledging  its  choses  in  action,  and  then  using  the  money 
received  from  the  mortgage  to  pay  three  creditors,  leaving  a  considera- 
ble number  of  its  creditors  wholly  unprotected,  could  only  have  been 
with  the  knowledge  that  the  latter  class  of  creditors  would  be  hindered 
and  delayed,  at  least,  in  the  collection  of  their  debts.  It  must  have 
intended  that  which  it  knew  would  occur.  This  is  sufficient  to  bring 
the  case  within  the  statute.  Bankr.  Act  July  1,  1898,  c.  541,  §  67c, 
30  Stat.  565  (U.  S.  Comp.  St.  1901,  p.  3419). 

Really  the  only  question  in  the  case  is  whether  or  not  Mr.  Lumpkin 
had  reasonable  grounds  for  suspicion  that  by  the  execution  of  this 
mortgage  the  bankrupt  company  intended  to  hinder,  delay,  or  defraud 
its  creditors.    Were  the  facts  and  circumstances  of  the  case,  and  sur- 
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rounding  the  transaction,  such  as  to  put  him  on  notice  that  such  was 
the  purpose  of  the  Walden  Bros.  Clothing  Company?  Section  3224 
of  the  Code  of  Georgia  of  1910  provides  as  follows : 

''The  foUowing  acts  by  debtors  sball  be  fraudulent  In  law,  against  cred- 
itors and  others  and  as  to  tbem,  null  and  Yoid,  viz.: 

"1.  Every  assignment,  or  transfer  by  a  debtor,  Insolvent  at  the  time,  of 
real  or  personal  property,  or  choses  in  action  of  any  description,  to  any  per- 
son, either  in  tmst  or  for  the  benefit  of,  or  in  behalf  of,  creditors,  where  any 
trast  or  benefit  is  reserved  to  the  assignor,  or  any  person  for  him. 

**2.  Every  conveyance  of  real  or  personal  estate  by  writing  or  otherwise, 
and  every  bond,  suit,  judgment  and  execution  or  contract  of  any  description 
had,  or  made  with  intention  to  delay  or  defraud  creditors  and  such  intention 
known  to  the  party  taking.  A  bona  fide  transaction  on  a  valuable  considera- 
tion, and  without  notice  or  ground  for  reasonable  suspicion,  shall  be  valid. 

"3.  Every  voluntary  deed  or  conveyance,  not  for  a  valuable  consideration, 
made  by  a  debtor  insolvent  at  the  time  of  such  conveyance." 

It  will  be  seen  from  this  that  a  person  taking  a  transfer  in  such  a 
case  must  be  without  "grounds  for  reasonable  suspicion  that  the  same 
was  intended  to  delay  or  defraud  creditors."  In  Nicol  v.  Crittenden, 
55  Ga.  497,  the  Supreme  Court  of  Georgia,  through  Judge  Bleckley, 
says  this : 

"We  hold  that  the  court  erred  in  charging  the  jury  that  the  purchaser 
would  be  protected  against  the  fraudulent  intent  of  the  seller  unless  that 
intent  was  known  to  him.  The  Code,  in  section  1952,  expressly  prescribes 
another  condition,  which  is  that  he  should  be  without  grounds  for  a  reason- 
able suspicion.  And  this  element  of  invalidity  was  much  more  Involved  in 
the  facts  of  the  case  than  was  the  elem^it  of  actual  knowledge.  The  jury 
ought  to  have  passed  upon  it,  and  this  they  were  precluded  from  doing  by 
the  charge  as  ^ven.  It  is  impossible  that  the  case  can  be  fully  and  legally 
tried  without  scrutinizing  the  grounds  of  suspicion  which  the  claimant  may 
have  had,  and  which  the  plaintiffs  contend  he  did  have.  The  jury,  besides 
dealing  with  the  other  issue  in  this  case,  should  be  directed  to  inquire  wheth- 
er the  debtor  intended  to  delay  or  defraud  creditors,  and,  if  so,  whether  the 
claimant  purchased  on  a  valuable  consideration  and  without  notice  or 
grounds  for  reasonable  suspicion." 

Applying  this  law  to  the  bankruptcy  law,  what  is  the  result?  Section 
67e  of  the  Bankrupt  Act  is  as  follows : 

•*That  aU  conveyances,  transfers,  or  Incumbrances  of  his  property,  or  any 
part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the  pro- 
visions of  this  act  subsequent  to  the  passage  of  this  act  and  within  four 
months  prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose,  on  his 
iwrt,  to  hinder,  delay  or  defraud  his  creditors,  or  any  of  them,  shaU  be  null 
and  void  as  against  the  creditors  of  such  debtor,  except  as  to  purchasers  in 
good  faith  and  for  a  present  fair  consideration;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned  or  incumbered  as  aforesaid  shall,  if 
he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liable  for  debts  by  the  law  of  his  domicile,  be  and  remain  a  part  of  the  as- 
sets and  estate  of  the  bankrupt,  and  shall  pass  to  his  said  trustee,  whose 
duty  it  shall  be  to  recover  and  reclaim  the  same  by  legal  proceedings  or 
otherwise,  for  the  benefit  of  the  creditors.  And  all  conveyances,  transfers 
or  incumbrances  of  his  property  made  by  a  debtor  at  any  time  within  four 
months  prior  to  the  filing  of  the  petition  against  him,  and  while  insolvent, 
which  are  held  null  and  void  as  against  the  creditors  of  such  debtor  by  the 
law  of  the  state,  territory,  or  district  in  which  said  property  is  situate,  shall 
be  deemed  null  and  void  under  this  act  against  the  creditors  of  such  debtor 
if  he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee 
[trustee]  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the  cred- 
itors of  the  bankrupt" 
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I  do  not  regard  the  case  of  Coder  v.  Arts,  213  U.  S.  223,  29  Sup. 
Ct.  436,  53  L.  Ed.  772,  16  Ann.  Cas.  1008,  as  applicable  here,  even  if 
it  has  the  meaning  claimed  for  it  by  counsel  for  the  mortgagee,  because 
it  leaves  out  of  the  question  entirely  consideration  of  the  effect  of  a 
transfer  void  under  the  laws  of  the  state  in  which  the  property  is  sit- 
uated. Here  counsel  for  the  trustee  put  their  case  entirely  on  the  law 
of  Georgia.  Their  contention  is  that  the  mortgage  is  clearly  void  un- 
der the  law  of  the  state. 

I  would  be  unwilling  to  sustain  the  action  of  the  referee,  if  in  so 
doing  it  was  necessary  to  hold  that  Mr.  Lumpkin  was  guilty  of  any 
actual  fraud  or  intentional  wrong,  because  I  do  not  believe  that  is 
shown  "by  the  proof.  But  that  the  referee  correctly  applied  the  law 
of  Georgia,  and  had  sufficient  evidence  to  justify  him  in  holding  as  he 
did,  I  do  believe ;  and  it  is  wholly  unnecessary  to  hold  that  there  was 
any  actual  fraud  or  any  intentional  wrong  on  the  part  of  Mr.  Lumpkin 
in  this  case.  All  that  it  is  necessary  to  determine,  and  all  that  is  de- 
termined, is  that  the  facts  are  such  as  to  justify  the  referee  in  find- 
ing them  sufficient  to  put  Mr.  Lumpkin  upon  inquiry,  that  reasona- 
ble inquiry  would  have  informed  him  of  the  intention  of  the  bankrupt 
company  at  least  to  delay  creditors,  and  that  in  failing  to  make  such 
inquiry  he  was  guilty  of  such  negligence  as  to  make  tfiis  conveyance 
void. 

In  other  words,  the  facts  surrounding  this  transaction  at  the  time 
Mr.  Lumpkin  took  the  mortgage  gave  grounds  for  reasonable  suspicion 
of  the  bankrupt  company's  intent.  He  must  have  known  that  this 
company,  by  conveying  all  its  property  of  every  kind  to  him  to  secure 
a  note  payable  on  demand,  put  themselves  out  of  business,  so  far  as 
the  mercantile  world  was  concerned;  and,  having  this  knowledge,  I 
think  the  referee  was  justified  in  finding  that  he  should  have  gone  fur- 
ther and  inquired  as  to  what  was  the  purpose  of  the  company  in  mak- 
ing this  large  loan  and  incumbering  all  its  property.  Certainly  no 
court  would  be  justified  in  holding  that  there  was  clear  and  manifest 
error  on  the  part  of  the  referee  in  so  finding. 

It  is  unnecessary,  in  the  view  above  taken  of  this  case,  to  determine 
whether  the  execution  of  this  mortgage  was  a  proper  corporate  act. 
It  seems  to  be  very  doubtful  whether  there  was  the  propei  meeting 
and  proper  action  by  the  corporation  before  the  execution  of  the  mort- 
gage, authorizing  the  same ;  but,  as  stated,  it  is  unnecessary  to  deter- 
mine that. 

The  action  of  the  referee  is  approved. 


Digitized  by 


Google 


IN  BE  TUWSATT  319 

In  re  THWEATT. 

DISMUKES  y.  JOHNSON. 

(District  Court,  N.  D.  Georgia,  W.  D.    August  20,  1012.) 

Na  532. 

BaNKBUFTOT   (I  310*) — SBCUBED  GCAIHS-rPBEFEBENCES. 

A  bankrupt,  knowing  his  insolvency,  applied  to  the  claimant  for  a 
loan,  to  be  secured  by  a  mortgage  on"^  the  whole  of  his  two  stocks  of 
merchandise,  intending  to  use  the  money  to  pay  his  Indebtedness,  to  a 
bank  and  a  kinsman,  leaving  bis  other  creditors  unpaid.  Claimant  as- 
certained that  there  were  no  incumbrances  on  either  stock,  then  went 
to  the  stores,  and,  after  satisfjring  himself  by  a  casual  examination  that 
the  goods  constituted  good  security  for  the  loan,  made  it,  without  mak- 
ing any  inquiry  as  to  the  bankrupt's  other  indebtedness,  which,  if  made, 
would  have  shown  that  the  bankrupt  was  insolvent,  and  that  the  mort- 
gage would  result  in  hindering  and  delaying  creditors  other  than  those 
the  bankrupt  intended  to  pay.  Held,  that  claimant  was  charged  with 
such  knowledge,  and  that  the  mortgage  was  therefore  invalid  as  to 
the  bankrupt's  other  creditors,  and  that  the  claimant  was  not  entitled 
to  prove  hiis  claim  for  the  amount  loaned  as  a  secured  and  preferred 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  501-607; 
Dec.  Dig.  §  310.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy 'proceedings  of  L. 
M.  Thweatt.  Objections  by  R.  E.  Dismukes,  as  trustee,  to  proof 
of  a  claim  by  Cliff  R.  Johnson  as  a  secured  and  preferred  claim. 
On  petition  to  review  a  referee's  order  sustaining  the  objections. 
Affirmed. 

Slade  &  Swift,  Love  &  Fort,  and  Dismukes  &  Worsley,  all  of 
Columbus,  Ga.,  for  trustee. 
Hatcher  &  Hatcher,  of  Columbus,  Ga.,  for  claimant. 

NEWMAN,  District  Judge.  This  is  a  case  similar  to  that  of 
In  re  Walden  Bros.  Clothing  Company,  199  Fed.  315,  just  decided. 
The  principal  difference  in  the  two  cases  is  that  in  the  Case  of 
Walden  Bros.  Company  the  company  mortgaged  its  entire  stock 
of  merchandise,  as  well  as  all  its  choses  in  action,  notes,  and  ac- 
counts due  it;  in  this  case  the  bankrupt  mortgaged  the  whole  of 
his  two  stocks  of  merchandise  in  Columbus,  Ga.  Thweatt,  the 
bankrupt,  used  all  of  the  $6,000  received  from  Johnson,  except  a 
trifling  amount,  to  pay  immediately  his  bank  and  his  kinsman 
debts  due  them.  He  left  a  large  number  of  creditors,  as  shown  by 
his  schedule  in  bankruptcy,  wholly  unprotected  and  unprovided 
for  in  any  way.  Thweatt  was  clearly  insolvent  at  the  time  of  this 
transaction,  ahd  he  knew — must  have  known — that  the  effect  of 
what  he  was  doing  was  to  delay,  if  not  to  hinder  and  defraud,  all 
his  other  creditors,  except  the  two  he  paid.  This  much  is  perfectly 
clear  from  the  evidence. 

*For  other  cmm  lee  same  topic  6  S  numbbb  In  Dec.  4b  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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As  to  Johnson,  these  are  the  facts  as  developed  by  the  evidence : 
He  was  approached  to  lend  Thweatt  $6,0CX)  and  take  a  mortgage 
on  his  two  stocks  of  merchandise  on  Broad  street  in  Columbus, 
Ga.,  as  security  for  the  same.  Johnson  then  went  to  the  court- 
house, and  with  the  help  of  his  brother  ascertained  that  there  were 
no  incumbrances  on  either  stock  of  goods.  He  then  went  to  each 
store  and  casually  examined  the  stocks  of  goods ;  that  is,  he  made 
no  full  or  thorough  examination  at  all,  but  simply  looked  over  the 
stock.  He  satisfied  himself,  however,  that  the  goods  on  hand  made 
good,  security  for  the  loan.  He  made  no  further  inquiry  or  ex- 
amination whatever  into  Thweatt's  affairs,  or  his  purpose  in  ob- 
taining the  money.  When  interrogated  on  this  subject  on  the 
witness  stand,  the  following  occurred : 

"Q.  You  knew  that  he  [Thweatt]  owed  for  goods?  A.  No,  sir.  Q.  You  did 
not  Investigate  to  see?  A.  No,  sir.  Q.  You  did  not  know  whether  It  [the 
merchandise]  was  paid  for  or  not?  A.  That  was  none  of  my  business.  Q. 
You  did  not  know,  and  you  did  not  care?    A.  No,  sir." 

Johnson's  idea,  apparently,  was  that,  if  the  goods  mortgaged 
were  free  from  incumbrances  and  of  sufficient  value  to  make  his 
loans  secure,  he  could  shut  his  eyes  to  everything  else.  In  this 
he  misapprehended  the  law,  as  I  understand  it.  The  transaction 
was  such,  it  seem§  to  me,  as  to  put  Johnson  on  inquiry.  The  un- 
disputed facts  show  what  that  inquiry  would  have  disclosed;  that 
is,  that  it  was  Thweatt's  purpose  to  use  the  borrowed  money  to 
pay  two  creditors  only  in  full,  leaving  all  the  others  wholly  un- 
provided for.  He  would  have  ascertained,  also,  that  this  neces- 
sarily resulted  in  hindering  and  delaying  all  of  Thweatt's  other 
creditors,  except  the  two  he  intended  to  pay.  It  seems  to  me  that 
only  ordinary  and  reasonable  judgment  and  business  sense  called 
for  this  inquiry.  Johnson's  apparent  view  of  the  law  was  that 
if  he  did  not  know  anything  he  could  not  be  charged  with  any- 
thing, and  not  that  there  was  a  duty  on  his  part  to  do  what  ordi- 
nary business  judgment  would  require  of  him. 

This  case,  also,  is  made  under  the  law  of  the  state,  as  was  the 
Walden  Bros.  Case;  and  the  law,  as  I  have  stated,  put  Johnson 
on  reasonable  inquiry,  and  charged  him  with  all  that  that  would 
have  developed,  provided,  of  course,  that  the  surrounding  facts  and 
circumstances  were  such  as  to  put  him  to  this  inquiry.  I  have  al- 
ready stated  that  they  were. 

My  conclusion  is  that  the  referee  correctly  found:  (1)  That 
Thweatt  was  insolvent  at  the  time  the  mortgage  was  given,  and 
knew  he  was  insolvent;  (2)  that  the  mortgage  was  made  with 
the  intent,  certainly  to  delay,  if  not  to  hinder  and  defraud,  all  the 
other  creditors,  except  the  two  he  paid ;  (3)  that  the  facts  and  cir- 
cumstances surrounding  the  transaction  were  such  as  to  put  John- 
son on  reasonable  inquiry,  and  that  that  inquiry  would  have  de- 
veloped the  fact  of  insolvency,  and  of  Thweatt's  intentions  to  pay 
the  money  received,  from  Johnson  to  two  creditors  only,  and 
thereby  hinder  and  delay,  if  not  actually  defraud,  all  others.    Cer- 
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tainly  it  must  be  held  that  the  evidence  before  the  referee  was  suf- 
ficient to  justify  him  in  so  finding. 

I  do  not  believe  that  any  actual  fraud  or  intentional  wrong  is 
shown  on  the  part  of  Mr.  Johnson,  and  the  case  is  determined 
solely  on  the  law  of  the  state,  to  which  I  have  referred  in  the 
Walden  Case.    Sections  3224  and  4530,  Code  of  Georgia  1910. 

The  action  of  the  referee  is  approved  and  confirmed. 


NITED  STATES  v.  AMERICAN  EXPRESS  CO. 
SAME  V.  ADAMS  EXPRESS  CO. 
(District  Court,  W.  D.  New  York.    August  23,  1912.) 
Nos.  853,  854. 

G^BBIKBS  (i   24*) — ^INTSBSTATB    COIIMBBCS — DlSCRDa NATION — EXPBSSS    COVPA* 

-  ifi£8 — Joint- Stock  Company — Indictmdent — **Common  Carbibb." 

Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379),  as 
amended  by  the  Hepburn  Act  (Act  June  29,  1906,  c.  3591,  S  1,  84  Stat.  584 
[tJ.  S.  Oomp.  St  Supp.  1911,  p.  1284]),  provides  (section  1,  par.  1)  that  It 
shall  apply  to  any  corporation,  person  or  i>er8ons,  any  common  carrier  or 
carriers,  engaged  in  transportation  of  passengers  or  property  from  one 
state  or  territory  to  any  other  state  or  territory;  and  paragraph  2  de- 
clares that  the  term  "common  carrier"  shall  Include  express  companies 
and  sleeping  car  companies.  Held  that,  where  a  joint-stock  company 
did  a  general  interstate  express  business,  and  had  filed  a  schedule  of  its 
rates  with  the  Interstate  Commerce  Ck>nmils8ion,  it  was  a  quasi  corpora- 
tion and  subject  to  indictment  as  a  legal  entity  for  discrimination  in  vio* 
lation  of  the  act 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  6(V-66;  Dec 
Dig.  f  24.* 

For  other  definitions,  see  Words  and  Phrases,  yoL  2,  pp.  1313-1319; 
▼ol.  8,  p.  7607.] 

The  American  Express  Company  and  the  Adams  Express  C6m- 
pany  were  indicted  for  violating  the  interstate  commerce  act,  and 
they  move  to  quash  the  indictments.    Motion  denied. 

John  Lord  O'Brian,  U.  S.  Atty.,  of  Buffalo,  N.  Y.,  and  Norton, 
Penney,  Spring  &  Moore,  of  Buffalo,  N.  Y.  (Porter  Norton,  of  Buf- 
falo, N.  Y.,  John  L;  Evans,  of  Philadelphia,  Pa.,  and  James  O.  Moore, 
of  Buflfalo,  N.  Y,,  of  counsel),  for  Adams  Express  Co. 

Rogers,  Locke  &  Babcock,  of  Buffalo,  N.  Y.  (Charles  B.  Sears, 
of  Buffalo,  N.  Y.,  of  counsel),  for  American  Express  Co. 

HAZEL,  District  Judge.  These  are  criminal  proceedings,  the  in- 
dictment against  the  Adams  Express  Company  containing  five 
counts,  and  the  indictment  against  the  American  Express  Com- 
pany containing  ten  counts;  each  charging  the  violation  of  the 
act  to  regulate  commerce,  passed  February  4,  1887,  and  the  amend- 
ments thereto.  The  defendants  have  separately  moved,  on  identi- 
cal grounds,  to  quash  the  said  indictments,  which  allege  offenses 
of  the  same  general  character ;  and,  as  the  arguments  thereon  were 

*Por  other  casM  see  same  topic  A  8  mumbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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heard  together,  a  single  decision  applicable  to  each  case  will  be 
filed. 

The  separate  indictments  allege  that  the  defendants  therein 
named  are  joint-stock  companies,  organized  and  existing  under  the 
common  law  of  this  state;  that  the  Adams  Express  Company  is 
a  common  carrier  having  legally  established  tariff  rates  and  charges 
for  transporting  cream  in  cans  in  shipments  from  Arcade,  in  this 
district,  to  Atlantic  City,  Philadelphia,  and  Baltimore,  and  that  it 
has  knowingly  and  willfully  charged  and  received  a  less  compensa- 
tion for  transporting  cream  to  the  points  stated  than  the  rates 
named  in  the  schedule  published  and  filed  by  said  company  in  con- 
formity with  the  act  to  regulate  commerce ;  that  the  American  Ex- 
press Company  is  a  common  carrier  having  legally  established 
tariff  rates  and  charges  for  transporting  certain  merchandise  from 
Allequippa,  Pa.,  to  various  other  points ;  and  that  it  has  knowingly 
and  willfully  charged  and  received  for  transporting  such  merchan- 
dise to  points  stated  a  greater  compensation  than  the  rates  named 
in  the  schedule  published  and  filed  by  it  in  conformity  with  tiie 
act  to  regulate  commerce. 

The  defendants  contend  that  they  are  not  corporations,  but  that 
they  are  individuals  associated  in  a  joint-stock  company;  and  that 
there  is  no  authority  in  law  for  indicting  a  joint-stock  company  as 
a  legal  entity. 

The  provisions  of  the  interstate  commerce  act,  as  it  was  amended 
by  the  Hepburn  act,  in  so  far  as  material  herein  (omitting  nones- 
sential parts)  read  as  follows: 

Section  1,  par.  1 : 

"That  the  provisions  of  this  act  shall  apply  to  any  corporation  or  any  per- 
son or  persons  engaged  In  the  transportation  of  oU  or  other  commodity 

*  *  *  who  shaU  be  considered  and  held  to  be  common  carriers  within  the 
meaning  and  purpose  of  this  act,  and  to  any  common  carrier  or  carriers  en- 
gaged in  the  transportation  of  passengers  or  property  *  •  •  from  one 
state  or  territory    •    •    •    to  any  other  state  or  territory/'  etc. 

Section  1,  par.  2: 

'The  term  'common  carrier*  as  used  in  this  act  shaU  include  express  com- 
panies and  sleeping  car  companies." 

Section  6,  end  of  par.  7  : 

"Whenever  the  word  'carrier'  occars  in  this  act,  it  shall  be  held  to  mean 
'common  carrier.'" 

Section  10: 

"That  any  common  carrier  subject  to  the  provisions  of  this  act,  or,  when- 
ever such  common  carrier  is  a  corporation,  any  director  or  officer  thereof,  or 
any  receiver,  trustee,  lessee,  agent,  or  person,  acting  for  or  employed  by  such 
corporation,  company,  person,  or  party,  shall  wUlfully  do  or  cause  to  be  done 

•  ♦  •  any  act,  matter,  or  thing  in  this  act  prohibited  or  declared  to  l>e 
unlawful  ♦  ♦  ♦  or  shall  be  guilty  of  any  Infraction  of  this  act  for  which 
no  penalty  is  otherwise  provided,  or  who  shaU  aid  or  abet  therein,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof  In  any 
District  Court  of  the  United  States  within  the  jurisdiction  of  which  such 
offense  was  committed,  be  subject  to  a  fine  of  not  to  exceed  five  thousand 
dollars  for  each  ofTense.'* 
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It  will  be  observed  that  section  1  in  terms  provides  that  the  act 
applies  to  any  corporation,  or  any  person  or  persons,  engaged  in 
transporting  property  between  the  states,  holding  them  to  be  com- 
mon carriers;  and  that  paragraph  2  of  the  same  section  includes 
express  companies  and  sleeping  car  companies  in  the  term  "com- 
mon carriers."  Prior  to  such  enactment,  the  act  applied  to  com- 
mon carriers  without  the  particular  inclusion  of  corporations,  and 
express  and  sleeping  car  companies ;  and  section  10  restricted  the 
liability  to  individual  common  carriers  and  to  officers,  employes, 
and  agents  only  of  corporations.  New  York  Central  R.  Co.  v. 
United  States,  212  U.  S.  500,  29  Sup.  Ct.  309,  53  L.  Ed.  624.  In 
short,  under  the  original  act,  corporations  were  immune,  and  ex- 
press companies  were  not  specifically  included.  In  this  situation, 
in  1903,  the  Elkins  act  clearly  and  definitely  extended  the  liability 
to  corporations;  and  subsequently,  in  1906,  the  Hepburn  act  en- 
larged and  extended  the  scope  of  the  original  act,  not  only  in  re- 
lation to  the  nature  of  the  transportation  to  which  it  applied,  but 
also,  as  I  think,  to  liability  for  infraction  of  the  statute  by  express 
companies  and  sleeping  car  companies.  By  this  inclusion  Congress 
seems  to  have  recognized  the  incompleteness  of  the  term  "common 
carriers"  and  its  applicability  to  express  companies.  In  view  of 
this  interpretation,  I  am  of  opinion  that  not  only  are  express  com- 
panies plainly  within  the  terms  of  the  act  and  subject  to  its  pro- 
visions, but  that  Congress  intended  that  any  such  company  should 
also  be  amenable  eo  nomine  for  its  infractions  of  the  statute.  It 
is  true  that  Congress  omitted  to  prescribe  any  specific  method  of 
prosecuting  such  companies  to  recover  prescribed  penalties,  and 
the  question,  one  of  procedure,  is  not  wholly  without  its  difficul- 
ties. 

The  indictments  describe  the  defendants  as  joint-stock  associa- 
tions. As  such,  they  have  each  chosen  a  distinctive  designation, 
by  which  they  are  commonly  known  in  the  transaction  of  the  busi- 
ness of  common  carriers,  and  under  which  they  have  filed  with  the 
Interstate  Commerce  Commission  their  schedules  of  tariffs.  They 
manage  and  conduct  the  business  of  transportation  by  directors 
and  officers,  and  issue  certificates  of  stock  to  their  shareholders  and 
to  themselves.  They  have  the  statutory  right  in  this  state  to  sue 
and  be  sued  practically  as  legal  entities  under  the  names  of  their 
president  or  treasurer;  and,  unlike  in  the  case  of  partnerships,  the 
stockholders  may  hold  the  association  or  company  liable  for  dam- 
ages to  them,  even  though  the  stockholders,  under  their  terms  of 
organization,  remain  liable  for  the  debts  and  obligations  of  the 
company.  They  enjoy  perpetuity  and  succession  of  membership; 
and  they  use  a  common  name  in  the  ownership  of  property,  both 
real  and  personal,  being  constantly  given  recognition  as  entities 
separate  and  apart  from  their  shareholders. 

The  contention  that  their  analogy  is  closer  to  corporations  than 
to  simple  partnerships  is  supported  by  a  number  of  decisions  of 
the  highest  court  of  this  state,  decisions  which  are  important,  in 
that  they  construe  the  law  relating  to  joint-stock  companies  ere- 
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ated  bv  the  Legislature  of  this  state.  Waterbury  v.  Merchants* 
Union  Express  Co.,  SO  Barb.  (N.  Y.)  157;  Westcott  et  al.  v.  Fargo, 
61  N.  Y.  :>42,  19  Am.  Rep.  300;  People  v.  Wemple,  117  N.  Y.  136, 
22  N.  E.  1046,  6  L.  R.  A.  303;  In  re  Jones,  172  N.  Y.  575,  65  N. 
E.  570,  60  L.  R.  A.  476.  In  Hibbs  v.  Brown,  190  N.  Y.  167,  82  N. 
E.  1108,  a  case  relating  to  the  negotiability  of  bonds  issued  by  a 
joint-stock  association.  Judge  Hiscock,  speaking  for  the  Court  of 
Appeals,  in  an  elaborate  discussion  of  the  analogies  existing  be- 
tween corporations  and  joint-stock  companies,  says: 

"Of  course,  there  can  be  no  doubt  that  a  Joint-stock  association  differs 
from  a  corporation,  or  that  in  its  original  conception  and  ultimate  analysis 
it  is  like  a  partnership  in  respect  to  the  individual  liability  of  its  members. 
But,  upon  the  other  hand,  so  many  of  the  attributes  and  characteristics  of 
a  corporation  have  been  impressed  upon  the  modem  joint-stock  association 
tlhat,  in  my  opinion,  for  the  purposes  of  the  question  now  before  us,  we  are 
amply  justified  in  regarding  simply  the  joint,  quasi  corporate,  entity,  and  in 
saying  that  an  obligation  iissued  In  its  name  upon  its  general  credit,  and  bind- 
ing all  of  its  assets,  complies  with  the  requirements  for  a  negotiable  instru- 
ment, even  though  the  practically  unimportant  individual  liability  of  mem- 
bers is  excluded." 

And  in  a  concurring  opinion  Judge  O'Brien  says: 

"A  joint-stock  company,  whatever  else  may  be  said  about  it.  Is  certainly 
for  most,  if  not  all,  practical  purposes  a  legal  entity,  capable  in  law  of  acting 
and  assuming  legal  obligations  quite  independent  of  the  shareholders.  The 
Idea  that  these  companies  occupy  some  undefined  and  undefinable  ground 
midway  between  a  partnership  and  a  corporation  has  practically  faded  away, 
and  cannot  be  applied  to  the  question  with  which  we  are  now  concerned. 
♦  ♦  ♦  It  is,  I  think,  very  difticult  to  avoid  the  conclusion  that  these  com- 
panies at  this  day  and  in  this  state  possess  substantially  and  practically  all 
the  attributes  of  corporations,  and  still  more  difiicult  to  assign  any  soimd 
reason  for  any  distinction  to  be  made  between  the  negotiable  character  of 
the  bonds  of  each,  when  made  payable  to  bearer.  These  companies  are  for 
all  practical  purposes  quasi  corporations,  and,  it  seems  to  me,  are  clearly 
such,  so  far  as  concerns  the  negotiable  cliaracter  of  its  commercial  paper.'* 

In  the  Supreme  Court  of  the  United  States,  the  more  recent  de- 
cisions have  not  given  utterance  to  such  liberal  views,  and  the 
holding  has  been  that,  for  the  purpose  of  conferring  jurisdiction  on 
grounds  of  diverse  citizenship,  joint-stock  companies  are  tieither 
corporations  nor  citizens.  Chapman  v.  Barnev,  129  U.  S.  677,  9 
Sup.  Ct.  426,  32  L.  Ed.  800;  Great  Southern  Fire  Proof  Hotel  Co. 
V.  Jones,  177  U.  S.  449,  20  Sup.  Ct.  690,  44  L.  Ed.  842;  Taylor  v. 
Weir,  171  Fed.  636,  96  C.  C.  A.  438.  On  the  other  hand,  a  joint- 
stock  association,  organized  under  the  laws  of  another  state  than 
the  state  in  which  it  conducted  its  business,  has  been  held  by  the 
Supreme  Court  of  the  United  States,  for  the  purpose  of  taxation 
upon  premiums  of  insurance,  to  be  a  corporation,  and  this  conclu- 
•  sion  was  based  solely  upon  the  similarity  of  its  powers  and  faculties 
to  those  of  corporate  entities.  Liverpool  Insurance  Co.  v.  Massa- 
chusetts, 10  Wall.  566,  19  L.  Ed.  1029.  These  decisions,  I  think, 
are  readily  harmonized,  in  that  the  former,  relating  to  the  juris- 
diction of  the  court,  required  a  strict  construction  of  the  statute; 
while  the  latter,  relating  to  the  imposition  of  a  local  tax  by  a  state 
statute,  depended  upon  a  less  rigid  rule  of  statutory  construction. 
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Answering  the  prime  question  argued  at  the  bar  with  much  abil- 
ity by  counsel  on  both  sides,  upon  an  examination  of  the  authori- 
ties cited,  I  have  reached  the  conclusion  that  the  defendant  as- 
sociations have  attributes  so  closely  allied  to  corporations  that  they 
may  fairly  be  designated  as  quasi  corporations,  and,  in  view  of 
the  provisions  of  the  interstate  commerce  act  specifically  relating 
to  express  companies,  may  be  indicted  as  legal  entities.  Such  com- 
panies are  the  actual  parties  in  interest,  and  often  carry  on  litiga- 
tion as  entities  under  their  common  names,  and,  indeed,  have  even 
been  indicted  for  offenses  under  such  common  names,  without  hav- 
ing raised  the  objection  now  insisted  upon.  Perhaps  it  would  not 
have  been  illegal  to  indict  only  a  few  of  the  shareholders  inter- 
ested in  the  defendant  companies,  or,  taking  the  state  statute  (sec- 
tion 1919  of  the  Code  of  Civil  Procedure)  as  a  g^uide,  to  indict  the 
president  or  treasurer  thereof,  on  the  ground  that  it  would  have 
been  impracticable  to  bring  all  the  shareholders  before  the  court. 
But  there  is  no  legal  obligation  on  this  court  to  adopt  the  latter 
coiu'se  in  a  criminal  case;  and,  if  I  am  correct  in  believing  that 
joint-stock  associations,  created  by  the  laws  of  this  state,  are  legal 
entities  for  all  practical  purposes,  and  are  not  circumscribed  by  the 
rules  of  the  common  law,  then  certainly  the  defendants  are  the 
actual  parties  in  interest  in  this  prosecution,  and  are  properly  in- 
dictable by  their  common  designations.  The  question  presented 
is,  then,  one  of  right,  and  not  of  remedy,  and  the  method  of  proce- 
dure is  sufficiently  implied  by  the  act  under  consideration  as  to  ren- 
der it  obviously  unnecessary  that  Congress  should  explicitly  state 
the  procedure  by  which  the  provisions  of  the  act  were  to  be  en- 
forced against  express  companies.  Indeed,  as  the  defendants  sep- 
arately possess  the  principal  attributes  of  corporations,  which  the 
Legislature  alone  can. bestow,  they  cannot,  on  a  motion  of  this 
character,  assert  that  they  are  mere  partnerships  of  individuals, 
and  not  indictable  as  entities  under  the  designations  by  which  they 
are  commonly  known. 

The  interstate  commerce  act  is  remedial,  and  courts  deem  them- 
selves bound  to  render  it  effective  by  enforcing  obedience  thereto. 
It  certainly  could  not  have  been  intended  by  Congress  that  unin- 
corporated associations,  if  express  companies,  should  not  be  pros- 
ecuted for  their  violations  of  the  act ;  and  the  presumption  is  fairly 
warranted,  I  think,  that  it  was  aware  that  in  any  state  where  such 
companies  are  indebted  for  their  organization  to  state  statute  they 
are  not  regarded  merely  as  associations  of  persons  owing  their  le- 
gal rights  to  the  common  law  or  as  mere  partnerships,  but  are  re- 
garded as  having  had  their  scope  broadened,  and  as  having  become 
possessed  of  characteristics  which  impart  to  them  a  legal  entity, 
and  hence  subject  them  to  indictment  as  juridical  persons  for 
their  violations  of  the  statute. 

The  precise  question  herein  submitted  has  not  heretofore  been 
before  the  federal  courts,  save  recently  in  the  case  of  United  States 
V.  Adams  Express  Company,  in  the  Southern  district  of  Ohio  (un- 
reported), where  it  was  held  that  such  companies  are  not  indict a- 
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ble  as  entities  by  their  common  designations  for  violations  of  the 
interstate  commerce  act.  It  has  been  my  endeavor  to  follow  this 
decision  reached  by  a  court  of  co-ordinate  jurisdiction;  but  I  am 
left  unpersuaded  of  the  correctness  of  such  ruling. 

For  the  reasons  stated,  I  think  the  indictments  are  sufficient  in 
law,  and  the  motions  to  dismiss  are  denied^ 


In  re  WHATLBY  BROS. 

'  (District  Court,  N.  D.  Georgia,  W.  D.    August  21,  1912.)f 

No.  537. 

Baskbjtptct   d   140*) — Goods   Fbaudulentlt   Pubchased— Resoission   bt 
Selleb — Rights  of  Teusteb. 

CiT.  Code  Ga.  1910,  (  3225,  provides  that  a  fraudulent  buyer  of  goods 
can  coDTey  title  to  an  Innocent  purchaser  good  as  against  the  claims  of 
Judgments  of  the  defrauded  creditors;  and  section  4120  declares  that  a 
title  obtained  by  fraud,  though  voidable  in  the  buyer,  will  be  protected 
In  a  bona  fide  purchaser  without  notice.  Held  that,  under  Bankr.  Act 
July  1,  1898,  c.  541,  30  Stat  544  (U.  S.  Gomp.  St  1901,  p.  3418),  as  amend- 
ed by  Act  June  25,  1910,  c.  412,  36  Stat  838  (U.  S.  Gomp.  St  Supp.  i911« 
p.  1491),  declaring  that  a  trustee  in  bankrui^cy  shall  take  as  a  creditor 
having  a  lien  by  legal  or  equitable  proceedings  for  the  benefit  of  credi- 
tors generally,  one  Induced  to  sell  goods  to  a  bankrupt  by  reason  of  his 
fraud  is  not  entitled  to  recUaim  the  goods  from  the  bankrupt's  trustee; 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ({  198,  199, 
219,  221,  225;   Dec.  Dig.  {  140.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  What- 
ley  Bros.,  bankrupts.  Proceedings  by  the  David  Adler  Sons  Clothing 
Company  to  reclaim  certain  goods.  On  certificate  to  review  a  ref- 
eree's order  denying  the  relief  prayed.    Affirmed. 

The  report  of  the  referee  on  the  matter  involved  in  this  case  is  as 
follows : 

"David  Adler  Sons  Clothing  Company  having,  on  the  1st  day  of  May,  1912, 
filed  in  this  court  its  petition  claiming  title  to  certain  property  alleged  now 
to  be  in  the  hands  of  W.  A.  McAllister,  trustee  of  said  bankrupt  firm,  and 
said  matter  having  been,  by  consent  of  parties,  set  for  hearing  at  Fort 
Gaines,  Georgia,  on  the  3d  day  of  May,  1912,  and,  after  hearing  and  consid- 
ering the  same,  the  following  findings  are  made  by  the  undersigned  referee: 

"(1)  That  Whatley  Qros.'  stock  of  merchandise  was  completely  destroyed 
by  fire  during  tlie  spring  or  summer  of  1911,  and  thereafter,  about  the  first 
of  the  fall  of  1911,  said  firm  began  business  again  In  Fort  Gaines,  Ga.,  and 
during  the  months  of  September  and  October  received  from  said  claimants 
the  shipments  of  goods  a  part  of  which  they  now  seek  to  reclaim,  and  the 
order  for  which  said  goods  was  taken  April  27,  1911. 

"(2)  That  for  four  or  five  seasons  before  said  fire,  said  David  Adler  Sons 
Clothing  Company  had  sold  to  said  Whatley  Bros.,  and  knew  that  they  were 
a  little  slow  in  paying  bills,  but  did  not  know  of  their  Insolvency. 

**(3)  That  at  the  time  said  order  was  given  it  Is  not  shown  that  said 
Whatley  Bros,  made  any  definite  statement  to  said  claimants,  for  the  purpose 
of  obtaining  credit  for  said  goods,  as  to  their  financial  standing. 

"(4)  That  at  the  time  said  goods  were  delivered  said  Whatley  Bros,  owed 
amounts  greatly  in  excess  of  their  assets,  which  was  unknown  to  claimants; 
but,  under  the  evidence,  it  does  not  necessarily  foUow  that  said  Whatley 
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Bros,  did  not  intend,  at  the  time  of  the  purchase  and  delivery  of  said  goods, 
to  pay  for  the  same,  as  the  uncontradicted  evidence  shows  tliat  since  that 
time  said  bankrupts  have  paid  large  sums  to  creditors,  and  T.  J.  Wliatley 
testified  that  he  intended  to  pay  for  said  goods  purchased  from  said  claimants. 

"(5)  That  the  merchandise  now  sought  to  he  reclaimed  was  among  the  first 
goods  sMpped  to  said  Whatley  Bros,  when  they  reopened  business  in  the  fall 
of  1911,  and  now  is  a  part  of  the  oldest  stods  held  by  the  trustee  as  assets 
of  the  bankrupt  firm. 

'*(6)  That  since  said  merchandise  was  purcliased  and  received  from  said 
David  Adler  Sons  Company  said  Whatley  Bros,  have  contracted  many  other 
obligations,  which  are  still  due  and  have  been  proven  as  claims  against  said 
bankrupt  estate." 

The  following  are  given  as  conclusions  of  law: 

"(1)  That  this  reclamation  proceeding  is  not  a  contest  between  a  creditor 
and  the  bankrupt,  but  is  a  contest  between  one  creditor  and  the  trustee,  who 
represents  the  interests  of  all  the  creditors  of  said  bankrupt 

**{2)  That  under  the  act,  as  amended  June  25,  1910,  'such  tru^ee  as  to  all 
the  property  in  the  custody,  or  coming  into  the  custody  of  the  bankrupt 
court,  shaU  be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  or  equitable  proceeding  thereon.' 

"Wherefore  it  is  considered,  ordered,  and  adjudged,  that  the  petitioning 
creditors,  David  Adler  Sons  Clothing  Company,  are  not  entitled  to  recover 
from  the  trustee  the  merchandise  sought  to  be  reclaimed,  and  the  prayers  of 
said  petition  are  therefore  refused." 

M.  F.  Goldstein  and  Little  &  Powell,  all  of  Atlanta,  Ga.,  for  in- 
terveners. 
Jas.  W.  Harris,  of  Cuthbert,  Ga.,  for  trustee. 

NEWMAN,  District  Judge.  If  the  referee  correctly  decided  the 
main  legal  question  involved  in  this  case,  it  is  unnecessary  to  consider 
any  other  matter. 

The  question  is  this:  Even  assuming  that  goods  sold  to  a  mer- 
chant on  time  were  obtained  by  false  and  fraudulent  representations, 
so  that  the  seller,  upon  ascertaining  the  facts,  could  subsequently  re- 
claim the  goods  as  between  himself  and  the  purchaser,  nothing  else 
intervening,  would  the  seller,  since  the  amendment  to  the  bankruptcy 
act  of  1910,  have  the  same  right  against  the  trustee  in  bankruptcy,  who 
had  taken  possession  of  the  stock  of  goods  of  which  the  goods  in 
controversy  were  a  part?  In  other  words,  is  the  trustee,  by  the  act 
referred  to,  vested  with  such  a  lien  as  that  it  overrides  and  is  superior 
to  the  right  of  the  seller  to  reclamation  because  of  fraud  inducing  the 
sale? 

While  the  courts  are  not  in  entire  accord,  I  think  it  may  be  consid- 
ered as  settled  now  that  the  purpose  of  the  act  of  June,  1910,  was  to 
give  the  trustee  in  bankruptcy  a  lien  for  the  benefit  of  creditors  gen- 
erally, such  as  a  creditor  would  have  "by  legal  or  equitable  proceed- 
ings." Such  is  the  plain  language  of  the  amendment,  and  there  i3  no 
escape,  so  far  as  I  can  see,  from  the  conclusion  that  this  was  the  in- 
tent of  Congress  in  its  enactment.  It  is  recognized,  of  course,  that 
the  main  purpose  of  the  amendatory  act  of  1910  was  to  relieve  gen- 
eral creditors  from  the  situation  which  had  been  created  by  many 
decisions,  notably  by  the  decision  in  the  York  Manufacturing  Com- 
pany Case,  201  U.  S.  344,  26  Sup.  Ct.  481,  50  h.  Ed.  782,  by  which 
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:he  Hens  of  unrecorded  mortgages  and  conditional  bills  of  sale,  which, 
under  the  state  laws,  would  be  good  as  between  the  parties,  were  held 
as  good  against  the  bankrupt  estate.  But,  though  probably  having 
this  particular  purpose  more  distinctly  in  mind.  Congress  gave  to 
trustees  in  bankruptcy  this  lien,  which  operates  generally  and  which 
attaches  to  all  property  coming  into  the  custody  of  the  bankrupt  court- 
It  has  the  same  effect  as  a  judgment  at  law  or  in  equity.  In  re 
Bazemore  (D.  C.)  189  Fed.  236;  In  re  Williamsburg  Knitting  Mill 
(D.  C.)  190  Fed.  871.  This  latter  case  affirmed  that  of  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit,  in  Holt  v.  Henley,  Trustee, 
196  Fed.  1005  (February  23,  1912) ;  also  In  i^e  Farmer's  Supply  Co. 
and  Federal  Chemical  Co.  v.  House,  Trustee,  196  Fed.  990,  decided 
in  this  district  May  13,  1912. 

My  attention  has  been  called  to  In  re  Flatland  (C.  C.  A.)  196  Fed. 
310,  which  does  not  seem  in  accord  with  other  cases;  but  I  cannot 
agree  with  it,  as  I  understand  it. 

How  does  such  a  lien  affect  the  property  in  question  here?  Even 
assuming^  the  allegations  of  the  claimant's  petition  that  the  goods  were 
obtained  by  the  bankrupt  by  fraud  to  be  true,  section  3225. of  the 
Code  of  Georgia  of  1910  is  as  follows : 

'^Where  a  sale  void  as  against  creditors  is  made,  and  the  property  has  not 
been  seized,  and  no  step  taken  to  set  the  sale  aside,  the  fraudulent  vendee 
can  convey  to  an  innocent  purchaser  from  him,  for  value  and  without  notice 
of  the  fraud,  a  title,  good  as  against  the  claims  or  Judgments  of  the  defraud- 
ed creditors." 

Section  4120  of  the  Code  is  as  follows : 

"A  title  obtained  by  fraud,  though  voidable  in  the  vendee,  would  be  pro- 
tected in  a  bona  fide  purchaser  without  notice." 

The  Supreme  Court  of  Georgia,  in  Mashbum  &  Co.  v.  Dannenberg 
Company,  117  Ga.  567,  575,  44  S.  E.  97,  101,  had  under  consideration 
the  effect  of  a  mortgage  on  goods  executed  while  in  the  possession 
of  a  vendee  whose  vendor  subsequently  sought  to  reclaim  the  same 
because  of  fraud  in  the  sale.  In  the  opinion  by  Judge  Cobb  this  is 
said: 

**Hence,  when  goods  are  sold  and  delivered  to  a  merchant,  to  be  paid  for 
at  a  future  time,  the  title  to  such  goods  is  vested  in  the  vendee,  notwithstand- 
ing the  sale  was  brought  about  by  the  perpetration  of  a  fraud;  and,  while 
the  vendor  may  rescind  the  sale  and  reclaim  the  goods  If  the  credit  was  in- 
duced by  fraudulent  misrepresentations  upon  the  part  of  thp  vendee,  the  ven- 
dor cannot,  in  such  a  case,  foUow  the  goods  in  the  hands  of  an  innocent  party 
who  has,  for  a  valuable  consideration,  come  into  possession  of  them,  or  who, 
for  a  like  consideration,  has  acquired  a  lien  on  them." 

The  above  case  was  evidently  very  carefully  considered  by  the 
Supreme  Court  of  Georgia.  There  was  a  rehearing,  and  the  decision 
of  the  court,  which,  so  far  as  material  here,  is  embodied  in  the  lan- 
guage above  quoted,  was  adhered  to,  as  originally  handed  down. 

It  is  earnestly  contended  here  that  the  title  which  a  vendee  takes, 
in  a  case  like  this,  is  in  the  nature  of  a  defeasible  title;  that  it  is  just 
such  a  title  as  when  a  minor  makes  a  deed  or  consummates  a  sale. 
It  is  conceded  that  the  title  is  voidable  and  not  void,  but  that  when 
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avoided  it  relates  back,  just  as  in  the  case  of  a  sale  by  a  minor,  which 
is  voidable  rather  than  void. 

Counsel  for  the  claimant  rely  earnestly  upon  the  case  of  Landauer 
v.  Cochran,  54  Ga.  533.  In  that  case  an  attachment  against  a  pur- 
chaser was  levied  on  goods  sold  by  a  New  York  firm,  in  transit. 
The  seller,  finding  that  the  purchaser  was  insolvent,  filed  a  claim  to 
the  goods,  and  the  claim  was  sustained,  first,  on  the  ground  of  the 
right  of  stoppage  in  transitu,  but  mainly  on  the  ground  that  the  goods 
were  obtained  from  the  seller  by  fraud,  which,  it  is  said,  was  clearly 
shown,  and  therefore  no  title  passed. 

The  difference  between  this  last  case  and  that  of  Mashbum  &  Co. 
V.  Dannenberg  Co.  is  that  in  the  last  case  cited  and  relied  on  by  claim- 
ants there  had  been  no  actual  delivery  of  the  goods.  The  only  deliv- 
ery to  the  purchaser  was  the  delivery  to  the  common  carrier.  This 
is  a  marked  difference  in  the  facts ;  but  still  it  must  be  admitted  that 
the  two  cases  are  not  in  entire  harmony.  I  think,  however,  that  the 
case  of  Mashbum  &  Co.  y.  Dannenberg  Co.  must  control.  It  is  a 
more  recent  case,  and  the  opinion  shows  in  every  way  that  it  was  most 
carefully  considered  by  the  court,  and  then  reconsidered  on  motion 
for  a  rehearing. 

The  language  quoted  above  could  not  have  been  carelessly  used, 
and  is  so  clearly  applicable  to  the  present  case  (assuming  the  trustee 
to  have,  under  the  amendment  of  1910,  the  character  of  lien  indicated 
above),  that  it  is,  in  my  opinion,  controlling  on  the  question  presented. 

The  action  of  the  referee  in  refusing  the  application  for  reclamation 
on  the  face  of  the  petition  is  approved,  and  his  decision  affirmed. 

If  cotmsel  should  desire  to  take  this  case  further  and  have  it  re- 
viewed by  the  Circuit  Court  of  Appeals,  an  order  will  be  made  which 
will  protect  the  rights  of  the  claimant  in  some  way  until  the  case  can 
be  determined  by  the  higher  court,  and,  if  possible,  at  the  same  time 
allow  the  goods  to  be  sold  and  the  bankruptcy  case  expedited  as  much 
as  possible. 


In  re  DOWNING. 

In  re  TROUTWINB  et  aL 

(District  Court,  N.  D.  New  York.    September  17,  1912.) 

!•  BaNKBXJPTCY    (§    412*) — DiSOHABOE — ^APPLICATION — NOTICE. 

Evidence  held  to  require  a  finding  that  notice  of  an  application  for  a 
bankrupt's  discharge  was  properly  served  by  publication  and  by  mall. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  §f  696,  697; 
Dec.  Dig.  f  412.*] 

2.  Bankbuptcy  (f  417*) — Dischab&e — Application  to  Revoke — Laches. 

Where  creditors  of  a  bankrupt  on  whom  notice  of  the  bankrupt's  dis- 
charge was  properly  serv^  failed  for  eight  months  after  securing  actual 
knowledge  that  a  discharge  had  been  granted  to  apply  for  vacation  there- 
of, they  were  guilty  of  undue  laches  within  Bankr.  Act  July  1, 1898,  c.  541, 
1 15.  30  Stat.  550  (U.  S.  Comp.  St  1901,  p.  3428),  providing  that  the  Judge 
may  vacate  or  revoke  a  discharge  on  the  application  of  parties  in  inter- 
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est  not  guilty  of  undue  lacbes,  etc.,  and  were  tberefore  not  entitled  to 
such  relief. 

[Ed.  Note. — ^For  otber  cases*  see  Bankruptcy.  Cent  Dig.  ((  867-^871; 
Dea  Dig.  §  417.*] 

8.  Bankruptcy  (J  417*) — ^Disohabgb — Vacatioit — Gbouitds. 

An  application  to  vacate  a  bankrupt's  discharge  at  the  instance  of  cer- 
tain creditors  in  order  that  they  may  be  given  an  opportunity  to  oppose 
the  same  will  not  be  granted  without  a  showing  of  legal  grounds,  which, 
if  sustained,  would  result  in  the  refusal  of  the  discliarge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ((  867-871; 
Dec.  Dig.  §  417.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  prQceedings  of  Au- 
gustus S.  Downing.  Application  by  Barbara  Troutwine  and 
George  F.  Troutwine  for  an  order  revoking  a  discharge  granted  to 
the  bankrupt.    Application  denied. 

See,  also,  192  Fed.  683. 

Wesley  H.  Maider,  of  Gloversville,  N.  Y.,  for  petitioners  Trout- 
wine. 

Ainsworth  &  Sullivan,  of  Albany,  N.  Y.,  for  bankrupt,  opposed. 

RAY,  District  Judge.  The  petitioner  Barbara  Troutwine  is  a 
judgment  creditor  of  the  bankrupt,  Augustus  S.  Downing,  to  thfe 
extent  of  about  $5,024.67  on  a  claim  from  which  the  disdiarge  in 
bankruptcy  will  be  a  release.  The  petitioner's  claim  was  duly 
scheduled,  and  said  Barbara  Troutwine  filed  her  proofs  of  claim  and 
same  were  duly  allowed.  George  F.  Troutwine  is  also  a  creditor 
of  said  Augustus  S.  Downing,  whose  claim  was  duly  scheduled, 
proved,  and  allowed.  On  or  about  December  24,  1910,  Augustus 
S.  Downing  was  adjudged  a  bankrupt,  and  within  the  time  fixed 
by  law  and  on  or  about  the  19th  day  of  June,  1911,  he  filed  his 
application  in  due  form  praying  for  a  discharge.  Thereupon  the 
court  duly  ordered  that  a  hearing  be  had  upon  the  said  petition 
for  a  discharge  on  the  Sth  day  of  September,  1911,  before  said  court 
at  the  time  and  place  fixed  in  the  notice,  and  that  notice  of  such 
hearing  be  given  by  publication,  and  that  the  referee  should  send 
by  mail  to  all  known  creditors  copies  of  such  order  addressed  to 
them  at  their  place  of  residence  as  stated.  The  referee  had  such 
order,  which  was  duly  entered  in  the  clerk's  office  of  the  District 
Court,  printed  on  a  postal  card,  to  which  was  annexed  a  notice  as 
follows : 

**To  the  creditors  and  all  persons  interested  in  the  estate  of  the  above 
named  bankrupt;  you  are  hereby  required  to  take  notice  of  the  order  of 
which  the  foregoing  is  a  copy. 

"Dated  Albany,  N.  Y.,  June  20,  1911. 

"Edwin  A.  King,  Referee  in  Bankruptcy .'^ 

This  notice  with  the  order  was  printed  on  the  back  of  postal 
cards,  and  same  was  not  only  duly  published  in  the  Albany  Even- 
ing Journal,  the  proper  newspaper,  but  Jean  H.  Wilson,  residing 
in  the  city  of  Albany,  makes  oath  that  she  is  over  21  years  of 
age,  and  that  on  the  29th  day  of  June,  1911,  she  mailed  the  said 
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order  and  notice  contained  on  the  said  postal  cards  on  a  postpaid 
postal  card  to  the  various  creditors  of  the  said  Augustus  S.  Down- 
ing, including  Barbara  Troutwine  and  George  F.  Troutwine,  both 
at  Gloversville,  N.  Y.,  and  that  on  said,  day  she  deposited  the  same 
in  the  post  oflSce  at  Albany,  county  of  Albany,  and  state  of  New 
York.  She  now  makes  affidavit  in  opposition  to  this  motion  set- 
ting forth  in  detail  the  time,  place,  and  circumstances  of  mailing 
the  said  notices.  She  makes  affidavit  that  she  had  the  mailing 
list,  directed  the  postal  cards,  and  placed  them  on  the  desk  of 
Charles  B.  Sullivan,  one  of  the  attorneys  for  the  bankrupt,  who 
examined  them,  and  that  at  the  close  of  .business  she  with  said 
Sullivan  departed  from  the  office,  and  proceeded  directly  to  a  Unit- 
ed States  mail  box  in  the  city  of  Albany,  where  she  deposited  the 
said  postal  cards  so  directed  and  addressed  in  such  letter  box  in 
the  presence  of  said  Sullivan.  Mr.  Sullivan  confirms  this  by  his 
affidavit  in  every  particular. 

[1]  I  think  the  proof  must  be  regarded  as  conclusive  that  the 
order  and  notice  were  duly  served  upon  the  moving  parties  Bar- 
bara Troutwine  and  George  F.  Troutwine  on  the  29th  day  of  June, 
1911.  No  question  is  made  that  the  notice  and  order  were  not  duly 
published. 

The  question  of  discharge  came  on  to  be  heard  on  the  Sth  day 
of  September,  1911,  and  no  objections  having  been  filed,  and  none 
being  made,  a  discharge  was  duly  granted  on  the  Sth  day  of  Sep- 
tember, 1911,  and  the  papers  with  proofs  of  such  service  by  pub- 
lication and  mailing  were  duly  filed  in  the  office  of  the  clerk  of 
this  court.  The  moving  parties  concede  and  set  out  that  as  early 
as  the  1st  day  of  January,  1912,  the  said  Barbara  Troutwine  had 
actual  notice  that  the  said  discharge  had  been  granted  to  the  said 
Augustus  S.  Downing,  and  it  is  also  shown  conclusively  that 
George  F.  Troutwine  had  notice  thereof  shortly  thereafter.  The 
petition  and  affidavits  to  revoke  such  discharge  were  verified  Sep- 
tember 4,  1912,  more  than  eight  months  thereafter.  They  were 
presented  to  the  court  September  5,  1912,  and  an  order  to  show 
cause  why  such  discharge  should  not  be  revoked  was  made  and 
served.  The  said  Barbara  Troutwine  and  George  F.  Troutwine 
in  the  moving  papers  set  forth  and  allege  that  they  did  not  receive 
any  notice  of  the  filing  of  the  application  for  a  discharge  or  of  the 
time  and  place  of  the  hearing  on  such  application,  and  that  they 
were  ignorant  thereof  until  at  least  January  1,  1912.  Both  claim 
that  they  are  creditors  and  have  valid  objections  to  a  discharge, 
and  that  they  should  have  their  day  in  court,  and  be  allowed  to 
contest  the  application. 

Annexed  to  the  moving  papers  are  specifications  of  objection 
which  it  is  proposed  to  file  in  case  the  application  is  granted,  and 
which  read  as  follows : 

"(1)  That  sticli  application  should  not  be  granted,  because  of  the  follow- 
ing foots  which  the  undersigned  charge  to  be  true,  viz.:  That  for  about  10 
years  and  over,  prior  to  said  bankrupt's  application  In  bankruptcy,  he  was 
an  officer  receiving  $5,000  a  year  salary.  At  the  time  of  his  application  in 
bankruptcy,  he  was  and  now  is  an  educator  in  the  office  of  the  state  de- 
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partment,  and  that  In  November,  1907,  he  transferred  his  home  In  Albany, 
and  his  equity  therein,  valued  at  about  $5,000,  to  his  wife,  Louise  B.  Down- 
ing, without  any  cash  consideration  passing  from  Mrs.  Downing  to  Mr.  Down- 
ing. 

"(2)  That  he  kept  said  deed  from  record  until  May,  1908,  when  the  bank- 
rupt Instructed  his  attorney  to  place  the  same  on  record. 

••(3)  That  at  the  time  of  said  transfer  said  bankrupt  was  insolv^t,  to 
the  extent  of  about  $100,000,  according  to  his  own  testimony  and  sworn 
statements  herein. 

"(4)  That  he  claimed  such  transfer  to  have  been  made  to  his  wife  to  pay 
her  moneys  previously  loaned  on  notes  aggregating  about  $9,000,  but  that  he 
had  no  record  or  dates  of  the  amount  of  any  note  or  notes  covering  said 
amount 

**(5)  That  he  kept  no  books  or  records  of  his  business  transactions  between 
him  and  his  wife,  showing  any  indebtedness  to  her  whatever,  neither  did  he 
have  any  notes  covering  said  Indebtedness. 

••(6)  That  if  he  was,  as  he  claimed,  justly  indebted  to  his  wife  in  1907, 
he  transferred  his  real  estate,  in  order  to  pay  his  Indebtedness,  to  her  only, 
thereby  committing  a  fraud  upon  all  of  his  other  creditors  who  did  not  re- 
ceive any  of  said  money  or  property. 

**(7)  On  account  of  the  nonproductions  of  books  or  records,  checks,  etc., 
your  petitioner  was  unable  to  verify  any  of  the  acts,  testimony,  or  state- 
ments of  the  said  bankrupt,  relative  to  said  real  estate. 

"(S)  That  ever  since  the  transfer  of  the  property  above  mentioned  to  his 
wife  said  bankrupt  has  lived  in  said  property  the  same  as  he  did  prior  to 
said  transfer.  •  -^ 

*'(9)  That  such  application  should  not  be  granted,  and  the  discharge .  al- 
ready granted  should  be  opened  for  the  reasons  above  stated  and  because  the 
following  fticts  constitute  additional  grounds  which  the  undersigned  charged 
to  be  true.  That  the  bankrupt  was  indebted  in  1907  to  the  National  Com- 
mercial Bank  of  Albany,  or  liable  to  them  as  indorser  on  papers  to  the 
amount  of  about  $50,000,  and  that  he  did  transfer  to  them  all  of  his  interest 
in  the  Opp  Mining  Company,  and  his  stock  therein,  as  collateral  security, 
and  that  said  stock  was  upon  its  face  worth  a  number  of  thousands  of  dol- 
lars, the  exact  amount  your  petitioner  is  unable  to  state,  and  that  he  also 
agreed  that  provided  they  would  refrain  from  pressing  their  obligations  to 
pay  them  the  sum  of  $100  a  month,  which  he  did,  up  to  the  time  of  his  ad- 
judication in  bankruptcy. 

** Wherefore,  objection  Is  made  to  the  granting  of  such  application  for  dis- 
charge, and  a  hearing,  and  a  judgment  of  the  court  is  asked  thereon." 

The  transfer  of  real  estate  referred  to  in  these  specifications  took 
place  more  than  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy. 

The  bankrupt  claims,  first,  that  the  petitioners  here  have  been 
guilty  of  undue  laches;  second,  that  the  moving  papers  do  not 
show  that  the  discharge  was  obtained  through  the  fraud  of  the 
bankrupt;  and,  lastly,  that  the  proposed  specifications  of  objection 
fail  to  show  any  ground  for  refusing  a  discharge. 

Section  15  of  the  bankruptcy  act  reads  as  follows: 

"Discharges,  when  Revoked,  a.  The  judge  may.  upon  the  application  of 
parties  in  interest  wHio  have  not  been  guilty  of  undue  laches,  filed  at  any  time 
within  one  year  after  a  discharge  shall  have  been  granted,  revoke  it  upon 
a  trial  if  it  shall  be  made  to  appear  that  it  was  obtained  through  the  fraud 
of  the  bankrupt,  and  that  the  knowledge  of  the  fraud  has  come  to  the  peti- 
tioners since  the  granting  of  the  discharge,  and  that  the  actual  facts  did  not 
warrant  the  discharge." 

I  cannot  find  as  a  fact  from  anything  set  out  in  the  moving  pa- 
pers that  the  said  discharge  of  Augustus  S.  Downing  was  obtained 
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through  his  fraud,  or  that  of  his  attorneys  in  the  proceeding.  It 
may  be  that  Barbara  Troutwine  and  George  F.  Troutwine  did  not 
actually  receive  the  notice.  It  may  well  be  that  same  was  lost  in 
the  mails,  and  it  may  be  that  such  notices  were  lost  after  being 
delivered  at  and  through  the  post  office  at  Gloversville,  N.  Y.,  to 
said  Troutwines  or  to  some  one  for  them.  The  law  does  not  pro- 
vide that  the  notices  must  have  been  actually  received  by  the  cred- 
itors and  read  by  them.  After  delivery  from  the  post  office,  they 
may  have  been  laid  aside  and  overlooked.  As  already  stated,  the 
evidence  is  conclusive  that  the  notice  was  not  only  published,  but 
mailed  in  the  mode  and  manner  required  by  law.  The  statute  was 
fully  complied  with. 

[2]  But  conceding  for  the  sake  of  argument  that  actual  fraud 
need  not  be  shown,  and  that  it  is  sufficient  to  revoke  a  discharge 
to  show  that  a  creditor  or  creditors  of  the  bankrupt  did  not  re- 
ceive the  notice,  I  must  find  that  both  Barbara  Troutwine  and 
George  F.  Troutwine  were  guilty  of  undue  laches  after  having  ac- 
tual knowledge  that  the  discharge  had  been  granted.  No  reason 
or  excuse  is  shown  for  not  moving  promptly  to  set  aside  and  va- 
cate the  order  granting  the  discharge  after  having  notice  thereof 
on  or  about  January  1,  1912.  A  delay  of  eight  months  is  not  ex- 
cused, and  is  not  excusable.  The  papers  show  that  Barbara  Trout- 
wine at  least  took  an  active  part  in  the  bankruptcy  proceedings, 
and,  if  she  did  not  desire  to  acquiesce  in  the  discharge,  prompt  ac- 
tion should  havd  been  taken  when  actual  knowledge  of  such  dis- 
diSLTgt  came  to  her. 

[3]  But  the  papers  in  this  case  fail  to  disclose  that  the  acthal 
facts  did  not  warrant  the  discharge,  and  fail  to  disclose  that  should 
the  discharge  be  revoked  it  would  or  could  be  denied  on  a  full  hear- 
ing. 

There  is  no  pretense  that  the  bankrupt  committed  an  offense 
punishable  by  imprisonment  as  provided  in  the  Bankruptcy  Act, 
or  that  with  intent  to  conceal  his  financial  condition  he  either  de- 
stroyed, concealed,  or  failed  to  keep  books  of  account  or  records 
from  which  such  condition  might  be  ascertained.  There  is  no  al- 
legation that  the  bankrupt  obtained  property  on  credit  from  any 
person  upon  a  materially  false  statement  in  writing  made  to  such 
person  for  the  purpose  of  obtaining  such  property  on  credit,  or 
that  at  any  time  subsequent  to  the  first  day  of  the  four  months 
immediately  preceding  the  filing  of  the  petition  in  bankruptcy  he 
transferred,  removed,  destroyed,  or  concealed  any  of  his  property 
with  mtent  to  hinder,  delay,  or  defraud  his  creditors.  There  is  no 
claim  or  pretense  that  in  voluntary  proceedings  the  said  Do\yning 
has  been  granted  a  discharge  in  bankruptcy  within  six  years  prior 
to  the  present  discharge  now  under  consideration,  or  that  in  the 
course  of  the  proceedings  in  bankruptcy  he  refused  to  obey  any 
lawful  order  of  or  to  answer  any  material  question  approved  by 
the  court.  These  are  the  grounds  upon  which  a  discharge  in  bank- 
ruptcy may  be  refused  as  specified  in  section  14  of  the  Bankruptcy 
Act 
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It  may  be  that  the  court  has  power  to  vacate  and  set  aside  an 
order  granting  a  discharge,  and  in  that  way  vacate  the  discharge 
and  allow  a  creditor  who  has  not  had  notice  of  the  proceeding  to 
come  in  and  oppose  the  discharge,  but,  conceding  this  to  be  so,  the 
creditor  should  show  that  he  has  not  only  reason  for  opposing  the 
discharge,  but  legal  reason  and  grounds  which,  if  sustained^  would 
result  in  the  refusal  of  a  discharge. 

For  these  reasons,  the  application  to  revoke  the  discharge  here- 
tofore granted  must  be  denied.    There  will  be  an  order  accordingly. 


In  re  PERCY  rORD  CO. 
(District  Court,  D.  Massachusetta    December  27,  1911.) 
No.  16,926. 

L  Bankruptcy  (|  316*)— Claim— Maturitt. 

Where  a  bank  at  the  time  of  a  bankrupt's  assignment  for  benefit  of 
creditors  and  subsequent  bankruptcy  held  four  notes  against  the  bank- 
.  rupt  none  of  which  were  due  at  the  time  of  the  assignment,  the  bank's 
claim  on  each  note  was  a  debt  provable  in  bankruptcy  proceedings, 
whether  they  were  due  or  not  when  the  petition  was  filed. 
'  [Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  S|  474-476; 
Dec  Dig.  f  316.*] 

2.  Bankbuptcy  (i  164*>— Sbt-Off— Bank  Deposit— Indebtedness. 

The  bankrupt,  liaving  a  deposit  account  with  the  claimant  bank,  and 
indebted  ito  it  on  certain  notes  not  yet  due,  applied  to  its  creditors  for 
an  extension  January  26,  1911.  On  Januarj'  30th,  in. consequence  of  the 
request  for  extension,  it  made  an  arrangement  with  the  bank,  providing 
for  the  issuance  of  cashier's  checks  to  the  bankrupt's  treasurer.  On 
'  February  6th  it  assigned  for  the  benefit  of  creditors,  and  was  petitioned 
into  bankruptcy  February  16th,  on  which  date  $1,977.82  stood  to  its  credit 
on  the  bank's  books  in  tl^  cashier's  check  account,  there  balancing  cer- 
tain cashier's  checks  which  had  been  issued  to  the  bankrupt's  treasurer, 
but  left  by  him  in  the  bank's  custody  and  control.  This  sum  was  part 
of  a  total  amount  transferred  from  the  bankrupt's  deposit  account  to  the 
cashier's  check  account  since  January  30th,  and  made  up  of  deposits 
made  by  the  bankrupt,  some  of  them  before  and  some  of  them  after 
January  30th.  The  bank  had  paid  as  usual,  since  January  80th,  checks 
drawn  by  the  bankrupt  on  its  deposit  account  Held,  tliat  such  facts 
did  not  require  a  conclusion  that  the  $1,977.82,  though  not  originally 
received  by  way  of  preference,  had  since  been  so  treated  by  the  bank  as 
to  create  a  preference  in  its  favor,  and  thus  preclude  the  bank  from  off- 
setting it  against  the  bankrupt's  debt  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  (  267;  Dec. 
Dig.  S  164.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  the 
Percy  Ford  Company.  On  petition  to  review  a  referee's  order  al- 
lowing a  claim  of  National  Shawmut  Bank.  Order  approved  and 
affirmed. 

Gastin,  Snow  &  Saltonstall,  for  creditor. 

Harvey  H.  Pratt  and  Samuel  O.  Reinstein,  for  trustees. 

DODGE,  District  Judge.  This  matter  has  been  submitted  here 
upon  the  same  agreed  statement  of  facts  which  was  before  the 

*For  other  casei  tee  same  toplo  6  8  mxjmbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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referee,  and  without  oral  argument;  briefs  being  filed  by  the  re- 
spective parties  instead. 

That  the  referee  exceeded  his  powers  when  he  extended  the  time 
for  filing  the  petition  for  review  beyond  the  time  limited  by  rule 
15  of  the  bankruptcy  rules  of  this  court  does  not  seem  to  be  now 
contended. 

[1]  Nor  is  there  now  any  dispute  that  the  bank  has  a  provable 
claim  against  the  bankrupt  estate.  It  is  for  $7,500  and  interest  due 
the  bank  as  holder  of  four  promissory  notes  whereon  the  bank- 
rupt company  is  liable.  The  bankrupt  made  an  assignment  for  the 
benefit  of  its  creditors  February  6,- 1911.  This  was  charged  as  an 
act  of  bankruptcy  in  a  creditors'  petition  filed  against  it  on  Febru- 
ary 16,  1911,  and  upon  this  petition  it  was  adjudged  bankrupt 
March  6,  1911.  The  four  notes  fell  due  February  10,  February  26, 
March  21,  and  April  19,  1911,  respectively.  None  were  due  when 
the  assignment  was  made.  One  had  become  due  when  the  peti- 
tion was  filed.  Two  had  become  due  at  the  time  of  the  adjudica- 
tion. The  bank's  claim  under  each  note  is.  a  debt  provable  in  these 
proceedings,  whether  the  note  was  due  or  not  when  the  petition 
was  filed.  Germania,  etc.,  Co.  v.  Loeb,  188  Fed.  287,  289,  110  C. 
a  A.  263. 

$1,977.82  stood  credited  on  the  books  of  the  bank  to  the  bank- 
rupt company  or  its  treasurer  when  the  bankruptcy  petition  was 
filed.  This  amount,  with  interest,  the  bank  seeks  to  set  off  against 
its  claim  as  holder  of  the  notes.  The  referee,  holding  that  it  has 
the  right  to  do  so,  has  allowed  its  claim  in  the  amount  of  $5,563.- 
15,  the  total  claim  less  the  set-off.  The  trustees  in  bankruptcy  con- 
tend that  the  bank's  retention  of  $1,977.82  amounts  to  a  preference, 
which  it  must  surrender  before  it  can  prove  any  claim. 

[2]  The  bankrupt  had  had  a  deposit  account  with  the  bank  for 
some  time  before  it  assigned  for  the  benefit  of  its  creditors  on 
February  6.  Had  the  $1,977.82  been  simply  the  balance  of  this 
account  to  the  bankrupt's  credit,  and  had  nothing  further  appeared, 
the  bank's  right  to  set  it  off,  instead  of  surrendering  it,  would  have 
been  clear.  New  York,  etc.,  Bank  v.  Massey,  192  U.  S.  138,  24 
Sup.  Ct.  199,  48  L.  Ed.  380;  Lowell  v.  International,  etc.,  Co.,  158 
Fed.  781,  783,  86  C.  C.  A.  137.  If,  as  appears  by  the  agreed  state- 
ment of  facts,  the  bankrupt  asked  its  creditors  on  January  26,  1911, 
for  an  extension  of  time,  and  on  January  30th  the  arrangement 
regarding  cashier's  checks  was  made  between  the  bank  and  Hoop- 
er in  consequence  of  the  extension  asked,  the  bank  must  be  held 
chargeable  on  and  after  January  30th  with  knowledge  of  the  bank- 
rupt's insolvency  as  later  established  in  these  proceedings.  Part 
of  the  money  represented  by  the  cashier's  checks  had  been  depos- 
ited by  the  bankrupt  in  its  deposit  account  after  January  30th,  and 
had  thus  been  received  by  the  bank  after  it  had  become  chargea- 
ble with  this  knowledge.  But  the  bank  had  also  honored  checks 
drawn  by  the  bankrupt  after  January  30th,  and  there  is  nothing 
in  the  agreed  facts  to  show  that  any  of  the  money  came  into  the 
bank's  hands  from  the  bankrupt  as  a  credit  on  its  debt  to  the  bank, 
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or  without  creating  an  obligation  on  the  part  of  the  bank  to  repay 
what  it  received  upon  the  bankrupt's  order.  Thus  far  the  facts 
are  similar  to  those  in  New  York,  etc.,  Bank  v.  Massey,  above  cit- 
ed, and  do  not,  any  more  than  in  that  case,  show  that  the  bank  has 
received  a  preference. 

But  the  $1,977.82  here  in  question,  though  made  up  of  amounts 
at  one  time  credited  to  the  bankrupt  in  the  deposit  account,  had 
afterward  been  transferred  from  that  account  and  credited  to  the 
bankrupt  in  the  "cashier's  check  account."  In  that  account  it  bal- 
anced the  amount  of  sundry  cashier's  checks  issued  by  the  bank  on 
various  dates  between  January  30  and  February  4,  1911,  both  in- 
clusive, to  Hooper,  the  bankrupt's  treasurer,  less  a  part  of  the 
cashier's  checks  so  issued,  which  Hooper  had  from  time  to  time 
used  to  meet  liabilities  of  the  bankrupt  on  occasions  when  the  bal- 
ance to  its  credit  in  its  deposit  account  was  insufficient  for  the  pur- 
pose. The  cashier's  checks  referred  to,  though  issued  to  Hooper, 
had  not  left  the  bank's  custody  and  control.  By  agreement  be- 
tween Hooper  and  the  bank,  they  were  retained  in  the  custody  of 
a  bank  official,  and  Hooper's  use  of  some  of  them,  from  time  to 
time  as  stated,  was  in  each  case  with  the  bank's  approval.  Do 
these  facts  require  the  conclusion  that  the  money  thus  in  the  bank's 
hands,  though  not  originally  received  by  way  of  preference,  has 
since  been  so  treated  by  the  bank  as  to  create  a  preference  in  its 
favor? 

The  arrangement  between  the  bank  and  Hooper  according  to 
which  cashier's  checks  were  issued  and  used  as  Hooper  directed 
did  not,  so  far  as  appears,  put  the  bank  in  any  better  position  with 
regard  to  the  bankrupt's  liability  to  it  on  the  notes  than  that  which 
it  occupied  before  the  arrangement  was  made,  or  while  the  money 
represented  by  the  checks  remained  to  the  bankrupt's  credit  in  the 
deposit  account.  Though  the  checks  were  drawn  to  Hooper's  or- 
der and  his  directions  regarding  them  were  followed  by  the  bank, 
it  was  understood  between  the  bank  and  Hooper  that  he  was  rep- 
resenting the  bankrupt  in  all  that  he  did.  No  one  else  is  shown 
to  have  any  interest  in  them  or  claim  upon  them  or  in  the  funds 
they  represented,  and  so  long  as  they  remained  in  the  bank's  cus- 
tody, no  one  else  could  acquire  any  such  interest  or  claim.  The 
obligation  of  the  bank  continued  to  be  an  obligation  to  repay  the 
money  upon  the  bankrupt's  order,  notwithstanding  the  fact  that 
its  order  was  to  be  given  by  Hooper.  I  find  nothing  in  the  agreed 
facts  to  show  an  intent  on  the  bank's  part  to  accumulate  funds  of 
the  bankrupt  in  its  possession,  in  whatever  form,  for  its  own  ulti- 
mate security  as  holder  of  the  notes,  or  to  show  any  restriction  im- 
posed by  it  upon  the  bankrupt's  withdrawal  of  such  funds,  or  to 
show  any  appropriation  of  such  funds  by  the  bank,  as  the  bank- 
rupt's property,  toward  payment  of  the  notes.  Any  act  on  the 
bank's  part  amounting  to  such  appropriation  would  be  inconsis- 
tent with  reliance  on  its  relations  to  the  bankrupt  as  its  customer, 
and  with  reliance  upon  its  right  of  set-off,  as  in  Traders',  etc.,  Bank 
v.  Campbell,  14  Wall.  87,  20  h.  Ed.  832,  on  which  the  trustees  rely. 
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See,  also,  Lowell  v.  International,  etc.,  Co.,  158  Fed.  781,  783,  86 
C.  C.  A.  137.  But  no  such  act  has  here  been  shown.  The  refusal 
of  the  check  drawn  by  Hooper  on  February  6,  1911,  in  favor  of 
the  persons  to  whom  the  bankrupt  on  that  day  assigned,  is  to  be 
regarded,  if  the  foregoing  conclusions  are  right,  as  amounting  to 
no  more  than  an  assertion  by  the  bank  of  its  right  of  set-off,  after 
an  act  of  bankruptcy  whereby  the  debtor  confessed  itself  insolvent. 
It  is  not  to  be  regarded  as  an  act  inconsistent  with  that  right.  Ger- 
mania,  etc.,  Bank  v.  Loeb,  188  Fed.  285,  291,  292,  110  C.  C.  A.  263. 

Whether  or  not  Hooper  so  used  any  of  the  funds  represented 
by  the  cashier's  checks  as  to  prefer  any  creditor  other  than  the 
bank  does  not  appear  from  the  facts  agreed,  and  is  immaterial; 
the  bank  not  appearing  to  have  participated  in  any  such  preference. 

The  referee's  order  is  therefore  approved  and  affirmed. 


In  re  ADAMS  CLOAK,  SUIT  &  FUR  flOUSB. 

(District  Court,  D.  Massachusetts.    April  25,  1912.) 

No.  17,348. 

L  Bankbxtptct  (I  255*) — ^Ljeasehold— Ueoeivsb's  Usk  or  PBEMISSa— Aixow- 

AlVCE   TO    LaNDLOBD. 

Where  a  bankrupt's  lease  provided  that  the  landlord  might  enter  and 
resume  possession  in  case  of  bankruptcy,  and  bankruptcy  having  inter- 
vened, the  landlord  desired  immediate  possession,  but  the  receivers  oc- 
cupied the  premises  for  two  months  before  surrendering  possession,  th6 
landlord's  claim  was  not  for  rent  under  the  lease,  but  on  a  quantum 
meruit  for  the  reasonable  value  of  the  temporary  use  and  occupation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f  352;  Dec. 
Dig.  I  255.*1 

2.  Bankbuptct  (I  255*)— Leaskhold — ^UsB  by  Recbivbbs— Use  and  Occupa- 
tion— Form. 

Where,  in  bankruptcy,  the  landlord  demanded  surrender  of  the  prem- 
ises to  which  he  was  entitled  under  the  lease,  but  the  bankrupt's  re- 
ceiver remained  in  possession  for  two  months,  during  which  the  landlord 
was  delayed  in  reletting  the  premises  at  a  higher  annual  rental  than 
that  reserved  in  the  lease,  he  was  at  least  entitled  to  an  amount  equal 
to  the  monthly  installments  of  rent  reserved  for  the  time  of  the  receiver's 
occupancy  as  compensation  for  use  and  occupation. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  352;  Dec. 
Dig.  {  255.*1 

In  Bankruptcy.  Proceedings  against  the  Adams  Cloak,  Suit  & 
Fur  House.  On  petition  to  review  a  referee's  order  allowing  the 
landlord's  claim  of  $33,500  for  the  receiver's  use  and  occupation 
of  petitioner's  premises.    Affirmed. 

Lee  M.  Friedman,  for  receiver. 
James  J.  McCarthy,  for  landlord. 

.  DODGE,  District  Judge.  The  involuntary  petition  upon  which 
adjudication  in  this  case  was  made  was  filed  June  30,  1911.  Re- 
ceivers were  appointed  by  the  court  July  1,  1911.    On  July  8,  1911, 

*For  other  cases  see  same  topic  &  9  nxtmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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their  petition  for  authority  to  conduct  and  continue  the  bankrupt's 
business  until  a  trustee  should  be  appointed  was  granted  by  the 
court 

The  bankrupt's  business  was  that  of  dealing  in  ready  made  la- 
dies' garments.  The  bankrupt  was  conducting  it  at  the  time,  and 
had  been  conducting  it  for  a  considerable  time  before  the  bank- 
ruptcy, in  two  stores,  Nos.  507  and  509  Washington  street,  in  Bos- 
ton, at  the  northwesterly  corner  of  Washington  and  West  streets, 
occuping  the  ground  floor  of  the  two  stores,  a  basement  below 
them,  and  a  floor  above  one  of  them.  The  bankrupt's  occupation 
was  under  a  lease  which  had  three  or  four  years  more  to  run.  The 
rent  stipulated  in  the  lease  and  which  the  bankrupt  had  been  pay- 
ing was  $33,500  a  year,  payable  in  equal  monthly  installments.  On 
the  premises  the  bankrupt  had  a  stock  in  trade  scheduled  by  it  as 
worth  about  $13,872.26. 

The  receivers  did  not  adopt  the  lease,  but  in  conducting  the  busi- 
ness they  occupied  the  premises  during  the  two  months  of  July  and  Au- 
gust, 1911,  after  which  they  surrendered  them  to  the  landlord.  The 
lease  gave  him  the  right  to  enter  and  resume  possession  in  case 
of  bankruptcy.  He  had  desired  possession  of  the  premises  im- 
mediately upon  the  bankruptcy.  The  receivers,  however,  occupied 
the  premises  during  the  two  months  mentioned,  and  the  petitioner 
submitted  to  their  occupation,  without  any  application  to  the  court 
on  either  side  and  without  any  order  of  court,  upon  the  under- 
standing that  a  reasonable  compensation,  to  be  fixed  by  the  court 
if  necessary,  would  be  allowed  them. 

The  claim  made  in  the  landlord's  petition  for  compensation,  pre- 
sented to  the  referee  September  16,  1911,  and  allowed  by  him,  is 
for  an  amount  equivalent  to  two  months  rent  under  the  lease.  The 
trustee  in  bankruptcy,  who  petitions  for  review  of  the  allowance 
made,  contends  that  the  amount  allowed  is  unreasonable. 

There  is  no  dispute  that  the  location  of  the  premises  is  a  highly 
desirable  one  for  the  business  carried  on  by  the  bankrupt  in  them. 
That  $33,500  was  not  in  excess  of  the  fair  annual  rental  value  of 
the  premises  is  not  and  could  hardly  be  disputed.  The  referee  has 
found  from  the  evidence  before  him,  which  is  transmitted  with  his 
certificate,  that  if  the  landlord  had  obtained  possession  July  1, 
1911,  he  could  have  leased  the  premises  at  a  higher  annual  rent, 
and  with  this  finding  I  agree.  The  trustee  contends,  however,  that 
their  rental  value  by  the  year  does  not  furnish  a  fair  measure  of 
the  reasonable  worth  of  their  use  and  occupation  during  the  two 
summer  months  mentioned,  during  which,  as  is  also  undisputed, 
business  such  as  is  done  in  that  part  of  the  city  is,  generally  speak- 
ing, at  its  lowest  ebb. 

[1]  I  must  regard  the  landlord  as  entitled  to  no  less  compensa- 
tion that  would  have  been  awarded  him  if  the  premises  had  been 
withheld  from  him  during  these  two  months  for  the  benefit  of  the 
estate  by  an  actual  order  of  court.  Under  similar  circumstances, 
the  landlord's  claim  is  not  for  rent  under  the  lease,  but  upon  a 
quantum  meruit,  yet  there  are  several  reported  cases  in  which  the 
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rent  which  would  have  been  paid  under  the  lease  has  been  accepted 
as  a  fair  measure  of  the  reasonable  compensation  to  be  paid  by  the 
receiver  or  trustee  for  temporary  use  and  occupation.  See  Re 
Kelly,  etc.,  Co.  (D.  C.)  102  Fed.  747;  Wilson  v.  Trust  Co.,  114 
Fed.  742,  52  C.  C.  A.  374;  Re  Luckenbill  (D.  C.)  127  Fed.  984; 
Re  Winfield,  etc.,  Co.  (D.  C.)  137  Fed.  984;  Re  Rubel  (D.  C.)  166 
Fed.  131 ;  Id.,  170  Fed.  1021,  95  C.  C.  A.  671.  Also,  under  the  Act 
of  1867,  Re  Appold,  Fed.  Gas,  No.  499;  Re  Merrifield,  Fed.  Cas. 
No.  9,465. 

More  than  rent  according  to  the  lease  appears  to  have  been  al- 
lowed, under  special  circumstances,  in  Re  Grignard,  etc.,  Co.,  155 
Fed.  699,  though  the  amount  was  later  reduced  somewhat  (Id., 
158  Fed.  557) ;  it  appearing  that  the  estate  was  insufficient  to  pay 
all  the  preferred  claims  allowed  in  full. 

[2]  The  trustee  is,  of  course,  right  lA  trying  to  keep  the  expens- 
es of  administering  the  estate  down  to  the  lowest  possible  figure. 
But,  for  the  fact  that  the  landlord  was  delayed  during  those  two 
months  in  reletting  the  premises  at  a  higher  annual  rent  than  that 
which  he  had  been  getting  under  the  lease,  it  might  be  possible  to 
say  that  to  give  him  compensation  at  the  annual  rate  during  the 
least  valuable  part  of  the  year  is  to  give  him  more  than  reason- 
able compensation.  Had  it  appeared  that  no  one  would  probably 
have  leased  the  premises  before  September  1st,  it  might  well  have 
been  better  for  the  landlord  to  have  the  receiver  or  trustee  occupy, 
even  at  a  much  smaller  rent,  than  to  let  the  premises  stand  vacant. 
In  view  of  the  fact  that  his  premises  have  been  in  effect  withheld 
from  him  against  his  wish,  a  rule  of  compensation  can  hardly  be 
just  which  fails  to  take  into  account  the  actual  result  to  him.  De- 
laying him  in  the  enforcement  of  his  legal  right  to  the  premises 
was  justifiable  only 'for  the  purpose  of  avoiding  unnecessary  loss 
to  others,  and  only  upon  the  assumption  that,  if  he  received  full 
and  equitable  compensation  there  would  be  no  real  loss  to  him. 
See  Re  Chambers,  etc.,  Co.  (D.  C.)  98  Fed.  865,  867.  In  so  far 
as  the  compensation  awarded  him  leaves  him  less  well  off  than  he 
would  have  been  if  he  could  have  got  the  premises  earlier,  it  falls 
short  of  being  full  and  equitable.  In  view  of  the  fact  that  two 
months  rent  at  the  annual  rate  will  not  give  him  all  that  he  might 
have  got  but  for  the  occupation  by  the  receiver,  I  do  not  see  how 
I  can  properly  give  him  any  less. 

The  order  of  the  referee  is  therefore  affirmed  and  approved. 
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In  re  RKGEALED  ICE  CO. 

In  re  GRBAT  LAKES  ENGINEERING  WORKS. 

(District  Ooort,  D.  Rhode  Island.    September  19»  1912.) 

No.  1,049. 

BANKBUPTOT   <|   212^) — ^iNDElfNITTING    BOND— OAXfCSLLATION. 

A  claimant  in  bankruptcy  proceedings,  having  been  granted  anthorlty 
to  remove  certain  machinery  contained  in  a  building  belonging  to  the 
bankrupt,  was  ordered  to  execute  a  bond  to  indemnify  the  trustee  against 
damage  to  the  realty  in  such  removal;  but,  the  realty  having  been  sold, 
the  bond,  with  tlie  approval  of  the  court  and  consent  of  the  purchaser, 
was  executed  to  the  purchaser  instead,  and  after  removal  of  the  machin- 
ery claimant  applied  for  cancellation  of  the  bond.  Held,  that  the  court, 
after  removal  of  the  machii\ery,  had  jurisdiction  to  order  the  purchaser 
to  file  any  claim  it  might  have  on. the  bond  for  damages  within  a  sped- 
fled  time,  and,  in  default  thereof,  that  the  bond  be  canceled. 

[Ed.  Note.— For  other  cases*  see  Bankruptcy,  Cent  Dig.  |  236;  Dec 
Dig.  §  212.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Re- 
gealed  Ice  Company.  On  petition  of  the  Great  Lakes  Engineering 
Works  for  cancellation  of  an  indemnifying  bond.    Granted. 

See,  also,  191  Fed.  931. 

Gardner,  Pirce  &  Thornley,  of  Providence,  R.  I.,  for  bankrupt 

Frank  Healy,  for  petitioner. 

Mumford,  Huddy  &  Emerson,  for  purchasers. 

BROWN,  District  Judge.  This  court,  having  determined  that 
the  Great  Lakes  Engineering  Works  was  entitled  to  remove  certain 
machinery  contained  in  a  building  belonging  to  the  bankrupt,  Re- 
gealed  Ice  Company,  by  decree  made  provision  for  the  removal  of 
the  machinery  within  a  limited  time,  and  inserted  in  the  decree  a 
provision  requiring  of  the  petitioner  a  bond  to  indemnify  the  trus- 
tee against  damage  that  might  be  caused  to  the  building  by  the  re- 
moval of  said  machinery.  Subsequently  the  trustee  in  bankruptcy 
sold  the  real  estate  to  A.  L.  Peck  and  others,  trustees.  The  peU- 
tioner,  instead  of  filing  a  bond  to  the  trustee  in  conformity  with 
the  order  of  the  court,  gave  its  bond  to  A.  L.  Peck  and  others,  the 
purchasers  from  the  trustee.  The  bond  recited  the  conveyance  by 
the  trustee  in  bankruptcy  under  the  order  of  this  court,  and  the 
condition  of  the  bond  was  to  indemnify  said  A.  L.  Peck  and  others 
in  like  manner.  The  said  bond  to  the  purchasers  was  presented  to 
the  court,  with  an  order  of  approval  assented  to  by  attorneys  for 
the  purchasers  of  the  real  estate.  Subsequently  the  petitioner  filed 
its  present  petition,  representing  that  it  had  removed  without  dam- 
age to  the  building  the  machinery  in  question,  and  praying  that  the 
bond  of  indemnity  be  canceled. 

Counsel  for  the  purchasers  object  that  this  court  has  no  juris- 
diction as  a  court  of  bankruptcy,  or  by  reason  of  any  inherent  eq- 
uity power,  to  cancel  the  bond,  and  also  that,  if  the  court  has  pow- 
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CT,  it  should  not  exercise  it  upon  the  showing  made  by  the  peti- 
tioner. 

Upon  the  hearing  of  the  reclamation  petition,  evidence  was 
heard  as  to  the  ability  of  the  petitioner  to  remove  its  property  from 
the  building,  and  it  was  determined  upon  a  consideration  of  the 
evidence  that  the  machinery  could  be  removed  without  injury  to 
the  realty.  As  the  petitioner  offered  to  give  bond  to  secure  the 
trustee  against  damage,  the  decree  provided  for  such  a  bond.  This 
provision  was  inserted  out  of  abundant  caution  for  the  protection 
of  the  trustee,  and  in  consequence  of  the  willingness  of  the  peti- 
tioner to  give  full  assurance  of  its  ability  to  remove  the  machin- 
ery without  injury  to  the  realty.  It  was  rather  a  voluntary  under- 
taking of  the  petitioner,  embodied  in  the  decree,  than  a  condition 
which  limited  its  right.  See  Daniell's  Ch.  (6th  Am.  Ed.)  1008.  It 
is  quite  evident  that  this  condition  was  merely  incidental,  and  was 
intended  merely  to  cover  possible  damage  to  the  real  estate  from 
removal  of  the  machinery.  It  was  rather  an  administrative  provi- 
sion than  one  affecting  the  main  rights  of  the  parties. 

The  machinery  has  been  removed,  and  if  it  be  true,  as  alleged  in 
the  petition,  that  no  damage  was  done  to  the  building,  the  peti- 
tioner ought  not  to  be  subjected  to  further  expense  of  compensat- 
ing a  surety  company  for  an  unnecessary  continuance  of  the  bond. 
As  a  general  principle,  upon  full  performance  of  a  judgment  or  de- 
cree by  a  party  bound  thereby,  he  is  entitled  to  a  record  of  satis- 
faction. This  follows  as  a  necessary  incident  of  the  power  of  a 
court  to  enforce  its  orders  and  to  prevent  an  abuse  of  its  process. 

When  in  the  exercise  of  its  discretion  a  court  imposes  terms  a,nd 
conditions  in  injunction  proceedings,  the  court  as  an  incident  to  its 
jurisdiction  may  either  cause  damages  to  be  assessed  under  its  own 
direction  or  leave  the  party  to  his  action  at  law.  It  is  questionable 
whether,  upon  its  findings,  this  court  would  have  been  justified 
in  imposing  upon  the  petitioner  any  condition  which  would  dero- 
gate from  its  property  right. 

As  a  provision  to  guard  against  damages  arising  in  the  course 
of  the  exercise  of  its  right  to  take  possession  of  the  property,  the 
requirement  of  a  bond  was  somewhat  analogous  to  its  requirement 
in  injunction  proceedings.  See  Russell  v.  Farley,  105  U.  S.  433, 
26  L.  Ed.  1060. 

The  motion  for  cancellation  of  the  bond  seems  a  proper  ancil- 
lary proceeding,  even  though  the  purchasers  were  made  the  ob- 
ligees, instead  of  the  trustee  in  bankruptcy.  The  purchasers  ap- 
peared in  the  suit  by  their  assent  through  their  attorneys,  and  the 
variation  in  the  form  of  the  bond  was  in  consequence  of  their  as- 
sent. They  thus  became  quasi  parties  to  the  record.  2  Daniell's 
Ch.  (6th  Am.  Ed.)  1591.  The  acquirement  of  an  interest  from  the 
trustee  while  the  petition  for  reclamation  was  still  pending  did  not 
affect  the  general  character  of  the  proceeding.  Root  v.  Woolworth,  • 
150  U.  S.  401,  411,  14  Sup.  Ct.  136,  37  L.  Ed.  1123;  2  DanieU's 
Ch.  (6th  Am.  Ed.)  1061,  note  5. 
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I  am  of  the  opinion  that  the  petitioner  is  entitled  to  an  order  re- 
quiring the  obligees  named  in  the  bond  to  file,  within  10  days  from 
the  entry  of  the  order,  any  claim  that  they  may  have  for  damages 
to  the  real  estate  conveyed  to  them  by  the  trustee  in  bankruptcy, 
caused  by  the  I'emoval  of  said  machinery,  and  that,  in  default  of 
such  claim,  said  bond  should  be  canceled ;  but  upon  the  filing  of  a 
claim,  with  allegations  of  damage,  the  petition  may  stand  for  fur- 
ther hearing  upon  the  question  of  damages. 


RANKIN  T.  MILLER  et  aL 

(District  Court,  D.  Delaware.    September  26,  1912.) 

No.  231. 

(8yllabU8  hy  the  Court,) 
Bquitt  (>  385*) — Hearing — Obdbb  op  Proof— Reopening  Gase. 

Where  in  a  suit  in  equity  through  mere  inadvertency  of  counsel  there 
has  been  an  omission  to  prove  a  certain  fact  in  due  coiurse  and  the  argu- 
ment on  final  hearing  has  proceeded  on  both  sides  on  the  assumption 
and  in  the  belief  that  such  fact  is  disclosed  in  the  pleadings  and  proofs, 
and  the  court  is  of  opinion  that  proof  of  such  fact  probably  Is  indispensa- 
ble to  the  doing  of  justice  betwe^i  the  parties  on  the  merits,  an  applica- 
tion by  counsel,  in  consequence  of  notice  of  such  omission  given  by  the 
court  to  the  parties,  to  prove  such  fact  by  an  exemplification  of  a 
record,  affording  conclusive  evidence  on  the  point,  is  included  In  the 
exceptions  to  the  general  rule  forbidding  the  reception  of  evidence  after 
final  hearing,  and  such  proof  should  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  ||  822-824;  Dec 
Dig.  §  385.*] 

In  Equity.  Action  by  George  C.  Rankin,  receiver  of  the  First 
National  Bank  of  Alma,  Kan.,  against  Charles  R.  Miller  and  an- 
other, as  executors,  and  others.  On  motion  to  reopen  the  case  for 
further  evidence.    Granted. 

Andrew  C.  Gray  and  John  F.  Neary,  both  of  Wilmington,  Del., 
for  complainant. 

Willard  Saulsbury  and  Hugh  M.  Morris,  both  of  Wilmington, 
Del.,  for  defendants. 

BRADFORD,  District  Judge.  The  complainant,  after  final 
hearing  and  before  decree,  has  moved  for  leave  to  put  in  evidence 
a  duly  exemplified  copy  of  the  inventory  and  appraisement  of  the 
personal  property  of  Robert  H.  Miller,  deceased,  containing  and 
specifically  mentioning  one  hundred  and  fifty  shares  of  the  capital 
stock  of  the  First  National  Bank  of  Alma,  and  verified  by  his  ex- 
ecutors, Charles  R.  Miller  and  James  Baily,  before  the  register  of 
wills  April  20,  1892.  On  careful  examination  I  have  concluded  that 
judicial  discretion  will  be  properly  exercised  by  granting  the  ap- 
plication. This  suit  was  brought  to  enforce  the  collection  of  an  as- 
sessment made  by  the  comptroller  of  the  currency  with  respect  to 
the  above  mentioned  shares  of  capital  stock  under  sections  5151 
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and  5152,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  St.  1901,  p.  3465).  Miller 
and  Baily  were  made  defendants  in  both  their  individual  and  their 
representative  capacity.  They  passed  their  final  account  as  ex- 
ecutors October  3,  1892,  and  within  the  space  of  two  or  three  weeks 
thereafter  paid  in  full  the  distributive  balance  in  their  hands  among 
those  entitled  to  receive  the  same.  It  is  alleged  in  the  bill  and  ad- 
mitted in  the  answer  of  Miller  and  Baily  that  the  decedent  was  the 
owner  and  record  holder  of  the  stock  at  the  time  of  his  death ;  but 
it  does  not  appear  from  the  pleadings  nor  from  the  evidence  that 
either  Miller  or  Baily  had  knowledge  of  that  fact  or  knowledge 
that  such  stock  formed  part  of  the  decedent's  estate  until  after 
they  had  passed  their  final  account  and  made  full  distribution.  To 
charge  Miller  and  Baily  with  such  knowledge  before  they  distrib- 
uted the  decedent's  estate  in  their  hands  as  executors  is  the  ob- 
ject of  the  present  application.  On  final  hearing  the  argument  of 
counsel  on  both  sides  proceeded  on  a  tacit  assumption  that  it  ap- 
peared from  the  pleadings  or  the  evidence  that  Miller  and  Baily, 
before  final  distribution,  possessed  that  knowledge;  and  the  de- 
fense made  on  their  behalf  rested  on  other  and  wholly  different 
grounds  than  any  lack  of  such  knowledge  by  them.  During  the 
preparation  of  an  opinion  on  the  merits  a  careful  examination  of 
the  pleadings  and  evidence  first  disclosed  the  omission  to  allege 
in  the  bill  and  establish  by  proof  the  knowledge  on  the  part  of  the 
two  defendants  referred  to  which,  as  above  stated,  was  assumed 
and  understood  on  both  sides  to  exist.  That  this  omission  was  due 
to  a  mere  inadvertence  of  counsel  there  is  no  room  to  doubt.  Be- 
ing so  impressed  and  feeling  that  the  doing  of  substantial  justice 
between  the  parties  on  the  facts  assumed  during  the  argument 
should  not  perchance  fail  through  a  mere  slip  not  in  the  least  af- 
fecting the  discussion  or  treatment  of  the  case  on  final  hearing, 
counsel  on  both  sides  were  sent  for  and  appeared  in  open  court. 
The  omission  to  charge  or  prove  knowledge  as  above  mentioned 
was  brought  to  their  attention  and  was  received  by  them  with  sur- 
prise; the  counsel  for  the  defendants  stating  that  his  recollection 
was  that  the  point  was  covered  by  the  bill  and  answer,  and  coun- 
sel for  the  complainant  saying  he  certainly  had  thought  the  record 
was  clear  on  that  point. 

It  is  a  general  though  not  universal  rule  of  chancery  practice 
that  after  final  hearing  on  the  merits  leave  will  not  be  granted  to 
either  party  to  adduce  evidence  of  any  fact  which  existed  prior  to 
the  closing  of  proofs,  and  was  known  or  should  have  been  known 
to  the  party  or  his  counsel  seeking  the  introduction  of  such  addi- 
tional evidence.  The  rule  is  based  on  the  salutary  policy  of  pre- 
venting perjury  or  fabrication  of  evidence.  It  is,  however,  subject 
to  many  exceptions,  where  the  reason  of  the  rule  does  not  apply, 
or  the  court  feels  the  need  of  the  proposed  additional  evidence  as 
an  indispensable  aid  to  enable  it  to  render  such  a  decision  as  will 
do  justice  between  the  parties  according  to  the  real  merits  of  the 
case.  The  allowance,  after  final  hearing,  of  additional  evidence  is 
not  a  matter  of  right  in  the  party,  but  rests  in  the  sound  discretion 
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of  the  court,  and  is  to  be  exercised  cautiously  and  sparingly,  and 
only  where  it  appears  that  it  is  or  probably  "will  be  indispensable 
to  a  decision  according  to  the  merits  and  justice  of  the  cause. 
Gresley's  Eq.  Ev.  131-136;  1  Dan.  Ch.  PI.  &  Pr.  (4th  Ed.)  857, 
955,  956;  Wood  v.  Mann,  2  Sumn.  316,  Fed.  Cas.  No.  17,953; 
Sharp  V.  WyckofF,  39  N.  J.  Eq.  95;  Desplaces  v.  Goris,  5  Paige 
(N.  Y.)  252;  Southard  v.  Price,  2  Del.  Ch.  233.  It  would  be  hard 
to  conceive  of  any  case  more  loudly  calling  than  the  present  for  an 
exercise  of  judicial  discretion  in  favor  of  the  reception. of  evidence 
after  final  hearing.  The  additional  evidence  here  proposed  is  not 
of  such  character  as  to  be  attended  with  perjury  or  fabrication. 
It  is  an  exemplified  copy  of  the  record  of  papers  filed  with  the  reg- 
ister of  wills,  and  the  fact  of  knowledge  sought  to  be  established 
by  it  has  not  been  denied  or  questioned,  but  on  the  contrary  prac- 
tically admitted.  Nor  could  its  admission  in  any  way  operate  to 
surprise  or  work  legal  prejudice  to  the  defendants.  Where  in  a 
suit  in  equity  through  mere  inadvertency  of  counsel  there  has  been 
an  omission  to  prove  a  certain  fact  in  due  course  and  the  argument 
on  final  hearing  has  proceeded  on  both  sides  on  the  assumption 
and  in  the  belief  that  such  fact  is  disclosed  in  the  pleadings  and 
proofs,  and  the  court  is  of  opinion  that  proof  of  such  fact  proba- 
bly is  indispensable  to  the  doing  of  justice  between  the  parties  on 
the  merits,  an  application  by  counsel,  in  consequence  of  notice  of 
such  omission  given  by  the  court  to  the  parties,  to  prove  such  fact 
by  an  exemplification  of  a  record,  affording  conclusive  evidence  on 
the  point,  is  included  in  the  exceptions  to  the  general  r\ile,  and  such 
proof  should  be  allowed. 


In  re  A.  G.  CROSBY  CO. 

(District  Court,  D.  Massachusetts.    April  16,  1912.) 

No.  16,540. 

Corporations  (8  30*) — Oroanization  —  Purpose  —  Continuation  of  Busi- 
ness OF  Partnership — Partnership  Liabilities — Assumption. 

Where  a  corporation  Is  organized  to  take  over  and  continue  the  busi- 
ness of  a  partnership  acquiring  the  partnership  assets  and  assuming  its 
liabilities,  and  the  partnership  ^as  solvent  at  the  time,  and  the  cor- 
poration continued  to  be  3olvent  for  a  considerable  time  thereafter,  the 
corporation  assets  were  liable  in  bankruptcy  for  a  note  executed  by  it  to 
a  creditor  of  the  firm  to  cover  a  part  of  the  firm's  debts  so  assumed. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {§  97-100: 
Dec.  Dig.  f  30.*] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  proceedings  of 
the  A.  G.  Crosby  Company,  On  petition  for  review  of  referee's 
order  allowing  the  claim  of  the  Saginaw  Milling  Company.  Af- 
firmed. 

Walter  A.  Buie,  for  Saginaw  Milling  Co. 

French  &  Curtiss,  for  objecting  creditor. 

•For  other  caaes  see  same  topic  A  8  mumbeb  in  Dec.  ft  Am.  Digs.  1907  to  Aate»  ft  Rep'r  iDdexes 
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DODGE,  District  Judge.  The  claim  allowed  is  made  upon  two 
notes  given  by  the  bankrupt,  one  dated  January  20,  1910,  for  $1,- 
250,  and  one  dated  Febriiary  8,  1910,  for  $6,750.  The  first  note  was 
payable  in  six  months ;  the  second  in  four  months  from  date.  Ad- 
judication in  this  case  was  on  November  21,  1910,  upon  an  invol- 
untary petition  filed  November  5,  1910.  Besides  the  amounts 
claimed  on  the  notes,  including  interest,  a  balance  of  account  is 
claimed  for  various  items  on  various  dates  between  February  24 
and  November  1,  1910,  less  certain  credits  on  June  30,  1910.  The 
petitioner  for  review  complains,  in  the  first  place,  of  the  allowance 
of  the  note  for  $6,750. 

The  bankrupt  company  was  incorporated  under  Massachusetts 
laws  June  1,  1908.  A  note  for  $6,750,  on  four  months'  time,  was 
given  by  it  to  this  creditor  June  8,  1908,  and  of  this  note  there  have 
been  five  successive  renewals  by  similar  notes;  the  last  being  the 
note  of  February  8,  1910,  which  has  been  allowed  by  the  referee. 
This  note  was  given  under  the  following  circumstances : 

The  bankrupt  corporation  was  organized  for  the  purpose  of  tak- 
ing over  a  business  of  dealing  in  hay  and  grain,  which  A.  G.  Crosby 
had  previously  conducted  at  Boston  since  1905.  In  the  course  of 
that  business,  there  had  been  transactions  between  him  and  the 
Saginaw  Milling  Company,  a  Michigan  corporation,  the  creditor 
whose  claim  is  now  in  controversy.  From  and  after  February, 
1906,  these  transactions  had  been  carried  on  under  an  agreement 
in  writing  between  Crosby  and  the  Milling  Company  to  3ie  effect 
that  each  should  contribute  to  the  capital  of  the  business  conduct- 
ed by  Crosby,  and  that  the  profits  of  tiie  business  should  be  equally 
divided  between  them;  there  being  no  express  provisions  regard- 
ing losses.  While  the  business  was  being  carried  on  under  this 
agreement,  the  Milling  Company  made  advances  to  Crosby  on  his 
notes,  and  the  notes  so  given  were  renewed  from  time  to  time. 
When  the  corporation  was  formed,  June  1,  1908,  it  did  in  fact  take 
over  Crosby's  business,  and  carried  it  on  until  it  became  bankrupt 
as  above.  On  June  1,  1908,  the  Milling  Company  held  five  of  the 
notes  above  referred  to,  amounting  in  all  to  $6,750,  and  coming 
due  at  various  dates  between  June  12  and  July  22,  1908.  After  its 
formation  the  corporation  gave  the  note  for  $6,750,  above  referred 
to,  in  exchange  for  the  five  notes  mentionedL  Another  note  held 
by  the  Milling  Company  for  $1,250,  due  June  5,  1908,  was  paid 
by  the  corporation  June  12,  1908,  and  forms  no  part  of  the  claim 
now  sought  to  be  proved.  To  the  note  included  in  this  proof  of 
claim,  for  the  same  amount,  dated  January  20,  1910,  which  note  is 
^admitted  in  the  petitioner's  "brief  to  be  a  valid  claim  against  the 
bankrupt,  the  petitioner's  objection,  below  considered,  to  the  note 
for  $6,750  does  not  apply.  The  main  objection  which  the  peti- 
tioner raises  to  the  allowance  of  the  $6,750  note  is  that  it  was  be- 
yond the  powers  of  the  bankrupt  corporation  to  assume  a  liability 
of  A.  G.  Crosby,  and  that  the  note  represents  a  liability  so  as- 
sumed. 
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That  the  bankrupt  corporation  was  formed  to  take  over  A.  G. 
Crosby's  business  has  been  stated.  The  arrangement  that  it  should 
do  so  was  agreed  upon  between  him  and  persons  connected 
with  or  representing  the  Milling  Company.  The  incorporators 
were  Crosby  himself  and  various  persons  acting  under  the  direc- 
tion of  him  or  of  the  Milling  Company.  Upon  the  formation  of 
the  corporation,  the  stock  was  distributed  according  to  agreement 
between  him  and  members  of  the  Milling  Company,  so  that  there 
should  be  held  for  the  Milling  Company's  benefit  1271^  shares  out 
of  246 ;  the  remainder  being  held  by  Crosby. 

It  was  a  part  of  the  agreement  under  which  the  corporation  was 
formed  as  above  that  it  should  acquire  all  the  assets  of  Crosby's 
business,  and,  as  against  these,  should  assume  certain  liabilities  in- 
curred by  him  in  connection  therewith.  This  is  what  was  in  fact 
done,  whether  or  not  in  doing  it  the  requirements  of  the  Massa- 
chusetts statutes  regarding  the  conveyance  of  property  to  the  new 
corporation  or  the  payment  in  of  its  capital  jn  cash  were  properly 
observed. 

Crosby's  five  notes  above  referred  to,  for  which  the  corporation's 
note  for  $6,750,  now  in  question,  was  substituted  on  June  8,  1908, 
after  the  corporation  was  formed,  formed  a  part  of  the  indebted- 
ness which  it  had  been  agreed  the  corporation  should  assume  in 
connection  with  the  assets  it  acquired  from  Crosby. 

The  referee  has  found  that  the  business  of  A.  G.  Crosby  was 
solvent  when  the  corporation  took  it  over ;  or,  in  other  words,  that 
the  assets  it  acquired  exceeded  the  liabilities  it  assumed.  I  find 
nothing  in  the  facts  sufficient  to  require  a  different  conclusion. 
The  corporation,  from  and  after  June  1,  1908,  continued  the  busi- 
ness carried  on  before  and  up  to  that  date  by  Crosby  under  his 
so-called  partnership  agreement  with  the  Milling  Company,  and,  as 
the  referee  has  found,  it  "continued  to  be  solvent  for  a  considera- 
ble time."  This  finding,  also,  is  one  which  I  find  no  sufficient  rea- 
son to  question.  If  these  were  the  facts,  there  is  nothing  from 
which  I  can  conclude  that  no  adequate  benefit  to  it,  or  no  sufficient 
consideration  in  return  for  its  assumption  of  Crosby's  liabilities, 
was  received  by  the  corporation.  It  assumed  them  as  part  of  the 
same  transaction  by  virtue  of  which  it  got  and  has  since  kept  its 
property.  As  against  the  Milling  Company,  which  then  permitted 
the  property  to  pass  to  the  corporation  without  asserting  such 
claim  therein  or  interest  therein  as  then  belonged  to  it  because  of 
Crosby's  liabilities  to  it,  it  cannot  say  that  its  agreement  to  dis- 
charge those  liabilities,  or  any  of  them,  was  one  which  it  had  no 
power  to  make.  Under  the  circumstances,  it  would  seem  to  have 
become  bound  by  these  liabilities,  even  without  express  assumption- 
of  them.    Du  Vivier  v.  Gallice,  149  Fed.  118,  80  C.  C.  A.  556. 

A  further  objection,  raised  by  the  petitioners  for  review  is  that 
the  liability  to  the  Milling  Company  evidenced  by  the  note  is  a 
liability  to  a  partner;  and  that  a  partner  of  a  bankrupt  cannot 
prove  his  claim  in  competition  with  creditors  of  the  copartnership. 
This  would  seem  to  be  a  question  relating  rather  to  the  marshal- 
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ing  than  to  the  mere  allowance  of  the  claim.  But  it  depends,  iii 
any  event,  upon  the  proposition  that  the  Milling  Company  and  the 
bankrupt  corporation  were  partners  at  the  time  of  the  bankruptcy. 
No  business  under  the  agreement  of  1906  appears  to  have  been 
done  after  the  corporation  was  formed  on  June  1,  1908.  The  books 
of  the  business  done  up  to  that  date,  under  the  agreement  of  1906, 
were  closed,  as  stated  in  this  petitioner's  brief,  and  new  books  were 
opened  by  the  corporation.  I  do  not  see  how  it  can  be  said  that 
the  corporation  was  formed  to  continue,  or  did  continue,  the  "co- 
partnership*' previously  existing  between  Crosby  and  the  Milling 
Company.  What  was  continued  was  the  business  which  that  co- 
partnership had  been  carrying  on. 

The  petition  for  review  raises  the  following  further  objections: 
"(1)  That  the  referee's  order  disallowed,  in  set-off,  the  claim  of 
said  bankrupt  against  the  Saginaw  Milling  Company.  (2)  That  it 
disallowed  the  petitioner  to  use  the  name  of  the  trustee  to  prose- 
cute actions  against  the  Saginaw  Milling  Company  and  others." 

To  neither  of  these  matters  is  there  any  reference  in  the  certifi- 
cate before  me.  The  only  order  transmitted  with  the  certificate  is 
the  order  indorsed  on  the  claim  itself  and  dated  May  25,  1911, 
"Claim  reallowed  after  hearings."  There  is  nothing  before  me, 
therefore,  which  enables  me  to  deal  with  these  objections.  But  if, 
as  would  appear  from  the  petitioner's  brief,  it  is  contended  that 
the  bankrupt  corporation  has  paid  to  the  Milling  Company  other 
items  of  the  liabilities  which  it  assumed,  and  now  has  the  right  to 
recover  back  what  it  has  thus  paid,  or  to  set  it  off  against  the  claim 
which  has  been  allowed,  the  contention  would  seem  to  be  adversely 
disposed  of  by  the  conclusions  at  which  I  have  arrived  as  above. 

The  referee's  order  is  approved  and  affirmed. 


MACKAY  TELEGRAPH  &  CAJBLB  CX).  r.  CITT  OP  TBXARKANA,  ABK. 
(District  Court,  W.  D.  Arkansas,  Tezarkana  Division.    August  15,  1912.) 

L  Teleosafhs  and  Telephones  <§  10*)—STBEirr&— Right  to  Use. 

Where  a  telegraph  company  haU  accepted  in  writing  and  compiled  with 
Act  Cong.  July  24,  1866,  c.  230,  14  Stat.  221,  and  amendments,  including 
Act  March  1,  1884,  c.  9,  23  Stat  3  (U.  S.  Comp.  St  1901,  p.  2708),  regu- 
lating post  roads,  and  was  operating  its  business  in  accordance  with 
such  act,  it  was  legally  entitled  to  use  the  i^treets  and  alleys  of  a  city 
for  the  construction  of  its  line,  subject  only  to  the  city's  right  to  impose 
reasonable  conditions  or  requirements  in  the  exercise  of  its  police  power. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent 
Dig.  I  6;   Dec.  Dig.  §  10.*] 

2.  Telegbaphs  and  Telephones  (J  10*) — Fbanchises— Use  or  Crrr  Streets 
— CoNDmoNS— Reasonableness. 

Whether  the  conditions  attempted  to  be  Imposed  on  a  telegraph  com- 
pany's right  to  use  the  streets  and  alleys  of  a  city  were  reasonable 
was  a  question  for  the  determination  of  the  courts. 

[EA,  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent 
Dig.  I  6;    Dec.  Dig.  §  lO.*] 

•For  other  cases  see  same  topic  &  §  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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8.  TELEGRAPHS  AND  TELEPHONES  (§  10*) — USB  OF  STREETS— ObDINANCE. 

Where  an  ordinance,  granting  a  telegraph  company  the  right  to  use 
city  streets  and  alleys  on  specified  conditions,  was  not  accepted  by  the 
company,  it  was  not  bound  by  its  terms,  nor  could  the  requirements 
thereof  be  enforced,  unless  reasonable. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent. 
Dig.  J  6;   Dec.  Dig.  |  10.» 

Rights  of  telegraph  and  telephone  companies  to  use  of  streets,  see 
notes  to  Southern  Bell  Telephone  &  Telegraph  Co.  v.  City  of  Richmond, 
44  C.  a  A.  155;  City  of  Owensboro  v.  Cumberland  Telephone  &  Tele- 
graph Co.,  99  C.  a  A.  14.] 

4.  Tblbqbaphs  and  GI'elsphonbs  (|  20*) — ^Tempobabt  Injunction. 

Where  a  suit,  instituted  to  restrain  defendant  city  from  interfering 
with  complainant's  telegraph  line,  in  fact  involved  only  a  controversy 
concerning  the  reasonableness  of  the  ordinance  requiring  claimant  to 
place  its  wires  underground  for  a  distance  which  claimant  deemed  un- 
reasonable, and  the  affidavits  on  application  for  a  preliminary  injunc- 
tion on  the  question  of  reasonableness  were  conflicting,  and  it  appeared 
that,  if  a  preliminary  injunction  were  granted,  the  entire  relief  sought 
by  the  bill  would  be  secured  by  complainant,  and  the  whole  case  prac- 
tically disposed  of  before  trial,  the  preliminary  injunction  would  be 
denied. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent. 
Dig.  I  13;   Dec.  Dig.  |  20.*] 

In  Equity.  Suit  by  the  Mackay  Telegraph  &  Cable  Company  against 
the  City  of  Texarkana,  Ark.  On  application  for  temporary  injimc- 
tion.    Denied. 

Marshall  &  CofFman,  of  Little  Rock,  Ark.,  for  plaintiflf. 
Richard  M.  Mann,  of  Texarkana,  Ark.,  for  defendant. 

YOUMANS,  District  Judge,  This  is  an  application  for  a  tem- 
porary injuncti9n  to  restrain  the  city  of  Texarkana,  Ark.,  its  officers, 
agents,  employes,  and  servants,  from  interfering  in  any  manner 
whatsoever  with  the  construction  by  the  plaintiff  of  a  telegraph  line 
along  the  streets  and  alleys  of  said  city.  The  bill,  upon  the  allega- 
tions of  which  this  application  is  made,  further  prays  that,  at  the 
hearing,  the  temporary  injunction  be  made  permanent. 

According  to  the  allegations  of  the  bill,  the  plaintiff  is  an  Arkansas 
corporation,  engaged  in  the  transmission  of  telegraphic  messages  be- 
tween points  in  Arkansas,  and  between  points  in  Arkansas  and  points 
in  the  several  states  of  the  United  States,  and,  in  connection  with 
other  telegraphic  companies  and  certain  submarine  and  cable  com- 
panies, is  engaged  also  in  the  transmission  of  cable  messages  between 
points  in  Arkansas  and  other  countries  of  the  world.  The  bill  further 
alleges  that  the  plaintiff  has  accepted  in  writing  the  post  roads  act 
of  Congress,  approved  July  24,  1866  (14  Stat.  221,  c.  230),  and  amend- 
ments thereto,  especially  the  act  approved  March  1,  1884  (23  Stat.  3, 
c.  9  [U.  S.  Comp.  St.  1901,  p.  2708]),  and  that  it  is  operating  its 
business  in  accordance  with  the  provisions  of  those  acts. 

[1]  Under  those  acts  of  Congress,  plaintiff  is  legally  entitled  to  the 
use  of  the  streets  and  alleys  of  Texarkana  for  the  construction  of  its 
line.    St.  Louis  v.  Western  Union  Telegraph  Co.,  148  U.  S.  92,  13 

•For  ot^er  cases  see  same  topic  4  8  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'y  indexes 
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Slip.  Ct.  485,  37  L.  Ed.  380.  The  city  may  impose,  under  its  police 
power,  reasonable  requirements  on  the  company  as  to  the  manner 
of  construction  and  maintenance  of  its  line.  Western  Union  Tele- 
graph Co.  V.  City  of  Richmond  (C.  C)  178  Fed.  310;  Western  Un- 
ion Telegraph  Co.  v.  City  of  Richmond,  224  U.  S.  160,  32  Sup. 
Ct.  449,  56  L.  Ed.  710. 

[2]  It  does  not  lie  exclusively  within  the  power  of  cither  the  comr 
pany  or  the  city  to  determine  what  is  a  reasonable  requirement.  The 
inquiry  must  \k  open  in  the  courts,  and  must  depend  largely  on  the 
actual  state  of  affairs  in  the  city.  St  Louis  v.  Western  Union  Tele- 
graph Co.,  148  U.  S.  105,  13  Sup.  Ct.  485,  37  L.  Ed.  380.  In  this 
case  the  plaintiff  addressed  a  communication  to  the  mayor  and  city 
council,  asking  for  the  privilege  of  entering  the  city  with  a  system 
of  poles,  wires,  cables,  and  fixtures  for  a  general  commercial  tele- 
graph and  cable  business.  This  communication  was  accompanied 
by  an  ordinance  to  be  considered  by  the  council.  This  ordinance  was 
introduced,  but  never  passed. 

[3]  An  ordinance  was  passed  on  May  6,  1912,  giving  the  plaintiff 
the  right  to  use  the  streets  and  alleys  of  the  city,  but  imposing  cer- 
tain conditions  that  were  not  acceptable  to  the  plaintiff.  The  last  sec- 
tion of  that  ordinance  provides  that  it  shall  be  in  force  from- and 
after  its  passage  and  the  filing  by  the  company  of  a  written  accept- 
ance thereof  in  the  office  of  the  city  clerk.  This  the  plaintiff  has 
not  done.  On  the  contrary,  it  has  notified  the  mayor  and  council 
that  it  would  not  accept  the  ordinance.  That  being  the  case,  plain- 
tiff is  not  bound  by  its  terms,  nor  can  its  requirements  be  enforced, 
unless  they  are  reasonable.  The  controversy  between  the  company 
and  the  city  at  this  time  grows  out  of  a  difference  of  opinion  between 
them  as  to  the  extent  to  which  the  wires  of  the  company  shall  be  put 
underground. 

[47  The  ordinance  above  referred  to  requires,  and  the  officers  of 
the  city  insist,  that  through  a  certain  portion  of  the  city  the  wires  of 
the  plaintiff  shall  be  put  underground.  Plaintiff  is  willing  to  put  its 
wires  underground  for  a  part  of  the  distance  so  required  by  the  city, 
but  claims  that  the  requirement  for  a  distance  further  than  thus 
conceded  is  unreasonable.  It  has  introduced  the  affidavits  of  its  su- 
perintendent and  right  of  way  agent.  The  facts  stated  in  those  af- 
fidavits tend  to  show  that  the  •  improvements  in  that  portion  of  the 
city,  where  it  is  required  that  wires  be  put  underground,  beyond  the 
concession  of  plaintiff,  are  not  such  as  make  the  requirement  a  rea- 
sonable one.  The  city  has  not  answered.  The  time  within  which  it 
may  do  so  under  the  rules  has  not  expired.  It  has  appeared  by  coun- 
sel in  opposition  to  the  application,  and  has  introduced  affidavits  in 
its  own  behalf.  These  affidavits  state  facts  tending  to  show  the  rea- 
sonableness of  the  requirement,  and  the  necessity  of  it  for  the  pro- 
tection of  life  and  property.  If  a  temporary  injunction  were  granted, 
the.  entire  relief  sought  by  the  bill  would  be  secured  by  the  plaintiff, 
and  the  whole  case  practically  disposed  of  before  trial.  In  such  a 
case  the  rule  is  generally  not  to  grant  a  temporary  injunction.  22 
Cyc  740;   Kirby  Mfg.  Co.  v.  White  (C.  C.)  1  Fed.  604;   Galveston 
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&  W.  Ry.  Co.  V.  City  of  Galveston  (Tex.)  137  S.  W.  724.  This  is 
especially  true  when  the  facts  on  which  the  application  is  based  are 
controverted,  as  they  are  in  this  case.  Marshall  v.  TumbuU  (C.  C.) 
32  Fed.  124;  Ellis  v.  Bacon,  136  Ga.  756,  71  S.  E.  1050;  Gaskins 
V.  Lovett,  135  Ga.  368,  69  S.  E.  476. 

**The  legitimate  purpose  and  function  of  a  temporary  or  preliminary  in- 
junction is  to  preserve  matters  in  statu  quo  until  the  hearing.  If  it  under- 
takes, or  if  its  effect  is,  to  dispose  of  the  merits  of  the  controversy  without 
a  hearing,  or  if  it  divests  a  party  of  his  possession  or  rights  in  property 
without  a  trial,  It  is  void."  1  Beach  on  Injunction,  page  128;  Calvert  v. 
State,  34  Neb.  616,  62  N.  W.  687;  Arnold  v.  Bright,  41  Mich.  207,  2  N.  W.  16. 

I  do  not  think  that  an  injunction  should  issue  in  this  case  in  ad- 
vance of  a  trial  and  the  application  therefor  will  be  denied. 


In  re  PEERLDSS  FINISHING  00. 
(District  Court,  S.  D.  New  York.     June,  1912.) 

Bankpxtptct  (§  264*) — Receivers— Plant  of  Bankbufi^-Salb. 

A  bankrupVs  plant,  except  accounts  receivable  and  prepaid  insurance, 
was  appraised  at  $240,653.  It  had  been  run  at  a  loss  for  some  time  be- 
cause of  lack  of  working  capital,  and  could  not  be  continued  without 
a  new  investment  of  at  least  $100,000.  The  receiver  obtained  a  bid  of 
$181,000  therefor,  and  90  per  cent  in  amount  of  the  stockholders,  and 
all  but  one-twelfth  or  less  of  the  creditors  either  openly  advocated  or 
acquiesced  in  the  sale.  Held,  that  the  offer  should  be  accepted  and  the 
sale  confirmed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  868,  869; 
Dec.  Dig.  I  264.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of 
the  Peerless  Finishing  Company.^  Applications  for  a  sale  of  assets 
and  for  dismissal  of  an  involuntary  petition.  Petition  for  sale  of 
assets  granted,  and  petition  for  dismissal  submitted  for  further  con- 
sideration. 

James  N.  Rosenberg,  for  receiver  in  bankruptcy. 
Benjamin  G.  Paskus,  for  purchaser. 

Richards  &  Heald  (Henry  Smith,  of  counsel),  for  consenting 
creditors. 

Merritt  Lane,  for  objecting  creditors. 
Joseph  M.  Hartfield,  for  alleged  bankrupt 

HOUGH,  District  Judge.  On  June  7th  two  orders  to  show 
cause  were  granted  herein,  both  returnable  June  20,  1912.  By  the 
first  order  creditors  and  all  parties  interested  were  required  to 
show  cause  why  all  the  property  of  the  alleged  bankrupt  should 
not  be  sold  forthwith,  and  by  the  second  order  all  creditors  wfere 
required  to  show  cause  why  (inter  alia)  an  order  of  dismissal  of 
these  proceedings  should  not  be  made.    At  the  place  and  time  stat- 
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ed  a  large  number  of  creditors  appeared,  due  proof  of  service  and 
advertisement  was  made,  and  the  report  of  the  appraisers  appointed 
by  this  court  submitted. 

1.  As  to  the  order  to  show  cause  why  the  proceedings  should 
not  be  dismissed,  two  creditors  (Saunders  and  Sherman),  with 
claims  aggregating  $20,000  (unsecured),  and  represented  by  Mr. 
Lane,  appeared  and  objected.  No  other  objection  was  made,  and 
no  decision  of  that  application  is  now  made;  but  the  submission 
thereof  to  the  court  without  objection  other  than  above  noted  is 
recorded. 

A.  One  bid  was  made  to  the  receiver  for  the  property,  in  the 
amount  of  $181,000.  The  appraisers  returned  as  the  value  of  the 
'  alleged  bankrupt's  property  the  following : 

Real  estate  and  building |149,400 

Machinery    66,533 

Oopper   rolls 34,720 

H^ccounts  receivable 500 

Prepaid  and  recoverable  Insurance 2,000 

1243,153 

The  bid  is  for  all  the  above  property,  together  with  the  good 
will,  trade-name,  etc.,  except  the  accounts  receivable  and  prepaid 
insurance,  making  the  appraised  value  of  the  property  bid  for 
$240,653.  It  is  obvious  that  the  bid  is  as  near  as  may  be  75  per 
cent,  of  the  appraised  value.  No  other  bids  having  been  received 
or  offered  in  open  court,  numerous  counsel  and  creditors  person- 
ally addressed  the  court  in  favor  of  the  sale;  the  result  thereof 
being  (tested  by  the  bankrupt's  books)  that  the  total  unsecured 
indebtedness  of  the  corporation  is  $244,000,  with  $96,000  additional 
secured  by  mortgage,  and  $7,500  claiming  the  right  of  priority  in 
payment. 

I  am  satisfied  that  unsecured  creditors,  constituting  a  very  large 
majority  in  number  and  representing  slightly  more  than  $197,600 
in  value,  are  in  favor  of  sale  at  the  price  offered.  The  reasons  why 
they  should  be  and  are  in  favor  of  such  sale  appear  to  be  the  fol- 
lowing: 

a.  The  mortgage  indebtedness  of  the  company  is  in  default.  It 
is  represented  by  numerous  mortgages,  and  if  any  one  of  five  of  the 
seven  real  estate  mortgages  owing  were  foreclosed  it  would  disin- 
tegrate the  property  of  the  company.  There  is  likewise  a  mortgage 
upon  the  copper  rolls,  which  are  absolutely  necessary  in  the  busi- 
ness of  this  concern,  of  $20,000.  The  appraised  value  is  $34,720. 
The  rolls  cost  the  company  about  $53,000.  The  president  of  the 
company  deposes  that  the  appraised  value  is  a  very  fair  price  for 
the  rolls  at  the  present  time,  and  it  is  therefore  obvious  that  this 
mortgage  must  be  taken  care  of  or  the  mill  might  as  well  be  dis- 
mantled. 

b.  This  company  has  been  transacting  a  losing  business  for  some 
time,  and  for  more  than  two  months  last  past,  and  considerably  be- 
fore bankruptcy  proceedings  were  begun,  efforts  had  been  made  by 
directors  and  creditors  to  either  rehabilitate  the  company  or  sell 
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it  out,  and  all  efforts  have  failed,  except  in  so  far  as  this  one  bid 
represents  success. 

c.  It  is  the  expressed  opinion  of  this  large  majority  of  creditors 
that,  in  order  to  procure  anything  substantial  for  the  unsecured 
creditors,  the  sale  must  be  of  the  whole  plant,  for  its  separation 
and  partial  sale  is  impracticable  without  loss. 

d.  The  last  reason  is  further  thought  a  good  one,  because  the 
business  of  the  company  is  peculiar,  the  fittings  of  the  mill  are  de- 
signed for  that  business,  and  the  market  for  machinery  of  this  class 
is  limited- 

e.  While  business  is  thought  to  have  been  bad,  owing  to  condi- 
tions affecting  the  whole  market  for  silks,  nevertheless  the  t^-isiness 
of  this  company  has  always  been  hampered  by  a  lack  of  working 
capital.  Between  $400,000  and  $500,000  have  been  put  into  the 
business,  according  to  the  company's  books,  yet  the  same  has 
passed  into  bankruptcy  without  enough  money  on  hand*  to  meet  a 
weekly  pay  roll,  and  with  accounts  receivable  appraised  at  $500  only. 
No  business  can  live  on  such  terms  as  these,  and  I  am  convinced  that 
Mr.  Behrens  (who  addressed  the  court)  is  right  in  saying  that  it 
would  be  useless  to  start  the  business  up  again  without  $100,000 
on  hand.  Mr.  Behrens*  firm  is  a  stockholder  to  the  extent  of  $5,- 
000,  and  a  creditor,  according  to  the  company's  books,  of  $12,450.- 
64.  It  seems  to  me  that  his  opinion  should  carry  great  weight, 
and  I  think  it  evidently  did  with  the  body  of  creditors  present. 

The  opposition  to  this  sale  comes  principally  from  Mr.  Saunders, 
who  is  a  stockholder  to  the  extent  of  $10,000,  and  who  urges  that 
more  time  should  be  afforded  to  seek  out  a  purchaser,  or  sell — 
insisting  that  a  sale  at  the  price  offered  can  be  made  at  any  time. 
It  is,  however,  admitted  that  for  at  least  two  months  every  effort 
has  been  made,  both  by  creditors  and  directors,  to  dispose  of  this 
property  or  get  money  wherewith  to  start  it  again.  Such  efforts 
have  failed,  and  all  the  officers  of  the  company  except  Mr.  Saun- 
ders have  given  up  hope,  and  through  counsel  signified  in  open 
court  their  acquiescence  in  the  sale  proposed.  Every  shareholder 
has  been  notified  of  this  application,  and  none  appears  to  object 
except  Mr.  Saunders. 

Under  circumstances  such  as  these  a  sale  is  lawful,  if  with  the 
consent  of  the  alleged  bankrupt.  It  is,  indeed,,  but  a  form  of  com- 
position. The  duty  of  the  court  is  to  ascertain  what  is  for  the 
benefit  of  the  estate,  and  in  my  judgment  that  means  whatever  is 
for  the  benefit  of  the  creditors.  If  there  was  serious  opposition, 
the  application  should  be  denied. 

If  the  company  itself  asked  time  for  further  efforts  at  rehabilita- 
tion, the  same  result  should  follow;  but  I  am  unable  to  see  that 
there  is  any  opposition  to  this  sale,  except  that  flowing  from  two 
gentlemen,  who  can  do  nothing  themselves,  or  at  least  have  accom- 
plished nothing  themselves  for  upwards  of  two  months,  and  who 
are  of  the  opinion  that,  if  more  time  passes  and  more  expense  is  in- 
curred, somebody  else  will  do  what  is  needed.  But  who  are  the 
persons  who  will  accomplish  anything?  Obviously  only  sharehold- 
ers and  creditors,  and  they  prefer  to  acquiesce  in  this  sale. 
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The  public  has  been  given  far  greater  information  about  this 
matter  than  is  required  by  bankruptcy  procedure.  A  full  hearing 
has  been  had  at  a  largely  attended  meeting,  and  when  of  the  stock- 
holders but  one-tenth  in  amount  objects,  and  of  the  creditors  all 
but  one-twelfth  or  less  in  value  either  openly  advocate  the  sale  or 
by  silence  acquiesce  therein,  I  think  the  duty  of  the  court  is  plain. 

An  order  will  pass  directing  sale  as  prayed  for. 


PIRTH  STE3RLING   STEEL  CO.   V.  BETHLEHEM   STEEL  CO. 

(District  Court,  B.  D.  Pennsylvania.    October  8,  1^12.> 

No.  431. 

L  Eyidencx  (I  154*) — ^Evidencb  Wbongfullt  Obtained— Bpfbct. 

The  illegality  of  the  method  by  which  eyidence  has  been  obtained 
does  not  affect  its  admissibility. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  |  443 ;  Dee.  Dig. 
I  154.»] 

2.  Tbiai.  (I  89*) — Striking  Out  Evidence— Public  Policy— Militabt  Se- 
crets. 

Where  original  drawings  of  armor-piercing  projectiles,  made  by  the 
Bareaa  of  Ordnance  of  the  Navy  Department,  were  delivered  to  defendant 
steel  company  in  conformity  with  the  requirements  of  a  requisition,  un- 
der a  contract  prohibiting  their  disclosure  and  providing  that  they  should 
be  treated  as  confidential,  copies  of  such  drawings,  illegally  obtained, 
when  offered  in  evidence,  were  privileged,  though  the  witness  did  not 
daim  the  privilege,  and  the  court  was  properly  authorized  to  sustain 
a  motion  to  strike  them  from  the  record,  on  the  ground  of  public 
policy,  to  prevent  the  disclosure  of  military  secrets. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  ||  228-234;  Dec. 
Dig.  I  89.*] 

In  Equity.  Suit  by  the  Firth  Sterling  Steel  Company  against  the 
Bethlehem  Steel  Company.  On  motion  to  expunge  certain  exhibits 
from  the  record.    Granted. 

Melville  W.  Church,  of  Washington,  D.  C,  for  complainant. 
James  A.  Watson,  of  Washington,  D.  C,  for  defendant. 

THOMPSON,  District  Judge.  It  appears  from  the  papers  filed 
in  support  of  the  motion  that  the  blueprints  known  as  Complainant's 
Exhibits  Nos.  2  and  3  are  copies  made  by  the  defendant  from  original 
drawings  which  were  made  under  a  contract  with  the  United  States 
of  June  22,  1909,  for  the  manufacture  and  delivery  of  armor-piercing 
projectiles  for  the  Bureau  of  Ordnance  of  the  Navy  Department; 
that  the  original  drawings  were  made  by  the  defendant,  under  the 
terms  of  its  contract,  in  conformity  with  the  requirements  of  "requisi- 
tion" drawing  of  the  Bureau  of  Ordnance  No.  32,362,  and  that  the 
latter  drawing  embodied  military  secrets  of  such  importance  to  the 
government  that  their  disclosure  was  prohibited  by  the  Navy  De- 
partment. The  complainant's  patent  was  granted  on  January  4,  1910, 
when  requisition  drawing  No.  32,362  had  been  in  existence  for  some 
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time.  Under  the  contract  the  defendant  was  required  to  consider 
all  drawings  furnished  by  the  bureau  as  confidential,  and  for  the  use 
of  the  contractors  in  the  prosecution  of  the  government  work  only. 
This  requirement  had  also  been  contained  in  the  notification  to  the 
defendant  to  submit  a  bid  for  the  manufacture  of  the  projectiles 
prior  to  entering  into  the  contract.  It  appears  that  the  blueprints 
made  from  requisition  drawing  No.  32,362  embody  all  of  the  informa- 
tion contained  in  that  drawing,  and  considerable  additional  informa- 
tion relating  to  projectiles  designed  by  the  Bureau  of  Ordnance  of 
the  Navy  Department,  with  the  assistance  of  the  ordnance  officers 
of  the  Bethlehem  Steel  Company.  "Complainant's  Exhibit,  Drawing 
Defendant's  Shell,"  was  produced  from  the  two  blueprint  exhibits 
Nos.  2  and  3,  and  likewise  contains  information  in  relation  to  requisi- 
tion drawing  No.  32,362. 

TKie  blueprints.  Exhibits  Nos.  2  and  3,  are  the  property  of  the 
Bethlehem  Steel  Company,  and  were  in  some  manner  unlawfully  and 
surreptitiously  taken  from  their  plant  by  some  undisclosed  person, 
and  delivered  to  an  employ^  of  the  complainant,  and  were  offered  in 
evidence  in  connection  with  the  testimony  of  one  of  complainant's 
witnesses  on  December  10,  1910.  At  the  time  no  objection  was  made 
to  their  introduction;  but  subsequently,  on  January  10,  1911,  defend- 
ant's counsel  having  ascertained  the  nature  of  the  drawings,  gave 
notice  of  his  intention  to  make  the  present  motion.  About  the  same 
time  the  complainant  endeavored  by  subpoena  duces  tecum  to  obtain 
from  the  defendant's  officers  the  original  drawings,  and  called  as  a 
witness  under  subpoena  the  government  inspector  in  charge  of  the 
work  at  the  defendant's  plant  to  testify  in  relation  thereto.  The  wit- 
nesses having  declined  to  produce  the  drawings  or  to  answer,  com- 
plainant moved  to  compel  them  to  do  so,  whereupon  Judge  Holland 
held  that  they  were  privileged  to  refuse  to  answer  or  to  produce  the 
drawings  by  reason  of  the  military  secrets  embodied  therein. 

The  Secretary  of  the  Navy  has  uniformly  and  consistently  declined 
to  permit  any  information  to  be  given  to  the  complainant  in  relation 
to  the  drawings,  and  has  not  permitted  copies  thereof  to  be  filed  in 
the  office  of  the  Secretary  of  the  Interior,  where  they  would  be  open 
to  public  inspection,  taking  the  position  throughout  that  the  drawings 
embodied  military  secrets.  The  attitude  of  the  secretary  is  well  de- 
fined in  the  following  excerpt  from  a  communication  to  the  com- 
plainant's counsel: 

''It  Is  believed  that  the  researches  and  developments  made  by  the  Bu^ 
reau  of  Ordnance  and  communicated  to  the  Bethlehem  Steel  Company,  for 
the  purpose  of  fulfilling  its  contracts,  embody  secrets  of  military  value  to  the 
government  that  could  not  be  disclosed  without  detriment  to  the  public 
interests.  The  department  must,  therefore,  in  view  of  the  necessity  for 
secrecy  as  to  the  operations  of  the  government  affecting  matters  of  such 
vital  importance,  adhere  to  Its  former  conclusion  in  the  premises." 

[1]  At  the  request  of  the  Navy  Department,  an  Assistant  United 
States  Attorney  appeared,  by  direction  of  the  Attorney  General,  in 
support  of  the  present  motion.  At  the  argument,  counsel  for  the 
complainant  contended  that,  inasmuch  as  the  witness  through  whose 
testimony  the  exhibits  were  introduced  had  not  claimed  the  privil^e. 
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the  rule  of  privilege  did  not  apply,  and  that  the  method  by  which  the 
evidence  had  been  obtained  did  not  affect  its  admissibility.  In  the 
latter  contention  counsel  is  tmdoubtedly  correct.  As  Wigmore  says 
(section  2183): 

'*The  megality  of  the  act  of  obtaining  the  evidence  is  by  no  means  con- 
doned, but  is  merely  ignored." 

[2]  I  think  the  method  by  which  the  papers  were  obtained  has  no 
bearing  upon  the  question  now  before  the  court.  The  disposition  of 
the  present  motion  is  not,  however,  to  be  based  upon  the  personal 
privilege  of  the  witness  through  whom  it  is  sought  to  introduce  the 
drawings  in  evidence,  but  upon  the  ground  that  the  topic  or  sub- 
ject-matter of  the  information  contained  in  the  drawings  is  privileged, 
as  constituting  secrets  of  the  government  in  military  affairs.  Wig- 
more,  §§  2367,  2375. 

Most  of  the  cases  in  which  the  rule  of  public  policy  forbidding 
the  disclosure  of  military  secrets  has  been  applied  have  dealt  with  the 
right  of  a  witness  to  refuse  to  answer,  and  not  with  the  power  of  the 
court  to  strike  out  the  testimony.  In  the  case  of  Totten  v.  United 
States,  92  U.  S.  105,  23  L.  Ed.  605,  however,  it  was  held  that  an  ac- 
tion could  not  Re  maintained  against  the  government,  based  upon  a 
contract  made  between  the  President  and  the  claimant  for  secret 
services  during  the  war,  upon  the  ground  that : 

'TThe  secrecy  which  audi  contracts  impose  precludes  any  action  for  their 
enforcement** 

To  sustain  the  complainant's  position  in  this  case,  the  court  must 
hold  that,  although  it  may  upon  grotmds  of  public  policy  dismiss  a 
suit  based  upon  military  secrets,  it  may  not  upon  those  groimds  pre- 
vent the  disclosure  of  military  secrets  in  a  pending  suit,  except 
through  the  privilege  of  a  witness,  who  may  or  may  not  claim  the 
privilege,  and  that  parties  are  therefore  free  to  effect  the  disclosure 
of  matters  of  the  utmost  importance  to  the  national  defense  and  wel- 
fare, if  the  possession  of  papers  containing  such  information  can  be 
obtained.  I  have  no  doubt  that  in  a  trial  at  common  law  the  court 
might,  upon  grounds  of  public  policy,  strike  out  evidence  of  this  na^ 
ture.  The  case  at  bar  is  somewhat  analogous  to  that  of  Kessler  v. 
Best  (C.  C.)  121  Fed.  439,  where  a  witness  was  being  examined  in 
the  Southern  district  of  New  York  under  section  863,  Compiled  Stat- 
utes, in  an  action  at  issue  in  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Wisconsin.  The  witness  claimed  that  certain 
doctunents  about  which  he  was  interrogated  were  part  of  the  archives 
of  the  German  consulate,  and  therefore  privileged.  Counsel  for  the 
German  government  moved  that  the  witness  be  excused  from  answer- 
ing certain  questions  with  r^ard  to  docimients  belonging  to  the  Ger- 
man consulate,  and  also  that  some  answers  which  the  witness  had  al- 
ready incautiously  made,  purporting  to  give  the  contents  of  part  of 
such  documents,  be  stricken  out  Judge  Lacombe  in  his  opinion 
said: 

"The  'priTiiege'  was  that  of  the  German  government,  not  of  the  witness, 
and  inasmuch  as  the  witness  att^ded  nndcr  the  compulsion  of  the  sabpcsna 


Digitized  by^ 


Gnngle 


356  199  FEDERAL  REPORTER 

Issued  ont  of  the  Circuit  Court,  Southern  District  of  New  Tork,  and  an- 
swered under  constraint  of  an  apprehension  of  commitment  by  the  same 
court,  should  he  refuse,  it  was  assumed  to  be  within  the  power  of  this  court 
to  strike  out  any  part  of  the  testimony  which  violated  the  'privilege'  of 
the  German  government" 

In  the  case  at  bar  the  evidence  sought  to  be  introduced,  which  was 
excluded  by  the  court's  former  order,  must,  in  my  opinion,  independ- 
ently of  the  privilege  of  the  witness,  or  the  manner  in  which  the 
drawings  have  been  secured,  be  excluded  for  reasons  of  public  policy 
which  attach  to  the  contents  of  the  papers. 

An  order  will  be  made  expunging  the  exhibits  in  question  from 
the  record,  and  directing  that  they  remain  in  the  custody  of  the  clerk 
pending  their  further  disposition. 


In  re  BROWN. 

(District  Court,  N.  D.  New  York.     September  2,  1912.) 

Baxtkbuftot  (§  409*)— Grounds  fob  Rbfusino  Dischabge— Failttbx  to 
Keep  Books. 

The  mere  failure  of  a  bankrupt  to  keep  books  in  %ls  business  does 
not  authorize  the  court  to  refuse  him  a  discharge  under  Bankr.  Act 
July  1,  1898,  c.  641,  S  14b(2),  30  Stat  550  (U.  S.  Comp.  St  1901,  p. 
8427),  as  amended  by  Act  Feb.  5,  1903,  c.  48T,  |  4.  32  Stat  797,  and 
Act  June  25,  1910,  c.  412,  |  6,  86  Stat  839  (U.  S.  Comp.  St  Supp.  1911, 
p.  1496),  but  the  burden  rests  on  an  objecting  creditor  to  further  show 
that  such  failure  was  "wit^h  intent  to  conceal  his  financial  condition," 
and,  in  the  absence  of  any  declaration  or  statement  by  him  tending  to 
show  his  Intent  where  his  acts  were  as  consistent  with  an  honest  as 
with  a  dishonest  intent,  a  finding  by  a  referee  in  favor  of  his  honesty 
of  purpose  will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  739,  752- 
757;   Dec.  Dig.  |  409.*] 

In  the  matter  of  Samuel  Brown,  bankrupt.  On  motion  to  con- 
firm report  of  R.  B.  Fish,  referee,  in  favor  pf  granting  bankrupt  a 
discharge.    Report  confirmed  and  discharge  granted. 

C.  J.  Heffeman,  of  Amsterdam,  N.  Y.,  for  bankrupt. 

Chas.  E.  Hardies,  of  Amsterdam,  N.  Y.,  for  objecting  creditors. 

RAY,  District  Judge.  Samuel  Brown  was  adjudicated  a  bankrupt 
on  or  about  the  16th  day  of  December,  1911.  The  bankrupt  has  no 
assets  unless  there  be  a  trifling  equity  in  his  real  estate  which  is  sub- 
ject to  a  mortgage  of  $3,000. .  There  has  been  an  eflfort  to  sell  this 
real  estate,  but  no  offer  in  excess  of  the  mortgage  has  been  made. 
The  liabilities  are  about  $9,000,  substantially  all  incurred  within  the 
six  months  prior  to  bankruptcy.  The  specification  of  objection  to 
the  bankrupt's  discharge  pressed  is  that  the  bankrupt,  "with  intent 
to  conceal  his  financial  condition,  *  *  *  failed  to  keep  boc4cs 
of  account  or  records  from  which  such  condition  (financial)  might  be 
ascertained."  For  about  four  years  preceding  his  bankruptcy  Brown 
was  engaged  in  business  of  slate  roofing;   that  is,  taking  and  execut- 

*For  other  casei  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  Id07  to  date,  &  Rep'r  Indexes 
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ing  contracts  for  slating  the  roofs  of  buildings  in  the  execution  of 
which  contracts  he  purchased  slate  and  other  material  on  credit.  The 
bankrupt  testifies,  and  there  is  no  evidence  to  the  contrary,  that  he 
never  kept  any  books  of  account,  or  memorandum  books  of  any  kind. 
He  also  says  that,  while  he  can  write,  he  never  attended  school  a  day 
in  his  life.  The  evidence  shows  that  he  is  an  illiterate  man.  He 
also  says  that  bills  received  by  him  for  goods  purchased  were  thrown 
in  the  wastebasket.  He  says  that,  when  a  roof  was  slated,  he  would 
coimt  up  the  number  of  squares,  and  make  out  a  bill  accordingly, 
etc.  From  the  fact  that  Brown  failed  to  keep  any  books  or  memo- 
randa of  account  while  doing  quite  a  large  business,  and  the  fact 
that  he  incurred  this  large  indebtedness  within  the  six  months  prior 
to  bankruptcy,  and  the  fact  that  shortly  before  bankruptcy  he  sold 
some  slate  in  quantities,  and  the  manner  of  Brown  in  giving  his  evi- 
dence before  the  referee,  and  alleged  evasions  in  answering,  the  ref- 
eree was  asked  to  find  and  this  court  is  now  asked  to  find,  the  referee 
having  refused  so  to  do,  that  the  failure  to  keep  books  of  account 
was  an  act  done,  or  omitted  rather,  by  the  bankrupt  for  the  pur- 
pose of  concealing  his  financial  condition;  that  in  failing  to  keep 
such  books  his  intent  was  to  thereby  conceal  his  financial  condition. 
There  is  no  evidence  that  his  attention  was  ever  called  to  the  necessity 
or  propriety  of  keeping  books,  or  that  he  has  made  any  declarations 
or  statements  of  any  description  as  to  his  intent  or  purpose,  if  he 
had  any,  in  not  keeping  books.  It  is  true  that  Brown,  when  examined 
before  the  referee,  did  not  speak  with  the  frankness  he  ought  to 
have  spoken,  but  he  finally  answered  all  questions.  There  is  no 
charge  or.  evidence  that  he  has  concealed  property  or  failed  to  obey 
all  orders  of  the  referee.  It  is  not  incredible  that  this  illiterate  man 
like  many  others  relied  on  his  memory,  the  results  of  his  labor  and 
expenditure  of  material  before  him  on  the  completion  of  a  job  or 
contract,  as  evidence  of  what  work  he  had  done  and  the  material 
furnished  in  carrying  on  his  business.  His  doing  business  in  this 
way,  taking  into  account  his  ignorance  and  illiteracy,  is  not  iiicon- 
sistent  with  honesty  of  purpose,  and  does  not  point  with  any  cer- 
tainty to  an  intent  on  his  part  to  "conceal  his  financial  condition." 
A  mere  failure  to  keep  books  is  not  enough  to  justify  the  refusal  of 
a  discharge.  In  re  Blalock  (D.  C.)  9  Am.  Bankr.  Rep.  266,  118 
Fed.  679;  In  re  Keefer  (D.  C.)  14  Am.  Bankr.  Rep.  290,  135  Fed. 
885;  In  re  Prager,  13  Am.  Bankr.  Rep.  527,  134  Fed.  1006;  In  re 
Brockman,  21  Am.  Bankr.  Rep.  251,  168  Fed.  1015.  In  the  absence 
of  any  declaration  or  statement  by  Brown  showing  or  tending  to  show 
his  intent,  if  he  had  any,  in  failing  to  keep  books,  we  must  look  to 
his  acts.  I  find  no  evidence  that  he  made  any  false  statement  for  the 
purpose  of  obtaining  credit,  or  that  he  purchased  unreasonable 
amounts  of  merchandise.  A  person  is  presumed  to  intend  the  natural 
and  known  consequences  of  his  voluntary  acts,  but  I  do  not  think 
it  can  be  said  that  the  natural  and  known  consequences  of  a  failure 
to  keep  books  of  account  are  to  conceal  the  financial  condition  of 
the  one  omitting  to  keep  books.  The  Bankruptcy  Act  of  1867  (Act 
March  2,  1867,  c.  176,  14  Stat.  517),  as  does  the  English  law,  made 
the  mere  failure  to  keep  books  a  ground  for  refusing  a  discharge, 
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but  the  Bankruptcy  Act  of  1898  (Act  July  1,  1898,  c.  541,  30  Stat.  544 
[U.  S.  Comp.  St.  1901,  p.  3418]),  as  amended  (Act  Feb.  5,  1003,  c. 
487,  32  Stat.  797  and  Act  June  25,  1910,  c.  412,  36  Stat.  839  [U.  S. 
Comp.  St.  Supp.  1911,  p.  1493]),  explicitly  states  that  the  omission  must 
have  been  accompanied  by  the  specific  intent  to  conceal  the  true 
financial  condition,  and  hence  the  burden  of  proving  this  intent  is 
on  the  objecting  creditors.  So,  when  from  certain  acts  or  omissions 
two  inferences  may. be  drawn  the  one  pointing  to  a  guilty  or  bad  in- 
tent and  the  other  perfectly  consistent  with  honesty  and  absence  of 
a  bad  purpose,  it  is  the  duty  of  the  court  to  find  in  favor  of  honesty 
of  purpose  and  intent.  In  this  case  the  referee  had  the  bankrupt 
before  him  and  heard  him  give  his  testimony  and  noted  his  manner, 
etc.  The  appellate  court  should  be  slow  to  interfere  with  the  find- 
ing of  a  jury  or  referee  when  the  evidence  will  justify  a  finding  -ei- 
ther way.  I  think  the  ignorance  of  this  bankrupt  and  his  illiteracy 
and  want  of  training  in  business  methods  account  for  his  failure  to 
keep  books  and  quite  likely  all  combined  accounts  for  his  failure  in 
business. 

The  order  of  the  referee  overruling  the  specification  of  objection 
is  affirmed. 


SCHUMBRT  &  WARFIBLD,  Limited,  et  aL  ▼.  SECURITY  BREWING  CO. 

(District  Court,  B.  D.  Lonisiana.    October  8,  1912.) 

No.  1,668. 

1,  Bankbuptot  (I  60*) — ^AcT  of  Bankbxjptct— Adjudication. 

Where  a  receiver  of  a  corporation  was  app<^ted,  not  for  the  cor- 
poration's insolvency,  but  because  of  the  failure  of  a  bank  with  which 
the  corporation  had  done  business,  the  appointment  of  such  receiver 
did  not  constitute  an  act  of  bankruptcy  for  which  the  corporation 
could  be  adjudged  a  bankrupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  80;  Dec 
Dig.  I  60.*] 

2.  Witnesses  (|  71*) — Competenot— Judge  of  Coubt. 

Where  an  order  appointing  a  receiver  for  a  corporation  did  not  spec- 
ify the  g^und  for  such  appointment,  the  judge  making  the  order  was  a 
competent  witness  to  testify  that  the  receiver  was  appointed  owing  to 
the  failure  of  a  bank  with  which  the  corporation  did  business,  and  not 
because  of  insolvency. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  |  184;  Dea 
Dig.  I  71.*] 

In  Bankruptcy.  Petition  by  Schumert  &  Warfield,  Limited,  and 
others  for  an  adjudication  in  bankruptcy  against  the  Security 
Brewing  Company.  Verdict  having  been  rendered  for  defendant, 
petitioners  move  for  a  new  trial,  and  to  enter  judgment  non  ob- 
stante.   Denied. 

Lazarus,  Michel  &  Lazarus,  of  New  Orleans,  for  plaintiffs. 
Walter  L.  Gleason  and  Meyer  S.  Dreifus,  both  of  New  Orleans,  for 
defendant. 

*For  other  casei  see  same  topic  &  8  number  in  Dec.  &  Am.  DigB.  1907  to  date,  &  Rep'r  Indexes 
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FOSTER,  District  Judge.  In  this  matter  certain  creditors  of 
the  Security  Brewing  Company  filed  a  petition  to  have  it  adjudi- 
cated a  bankrupt,  alleging  as  its  acts  of.  bankruptcy,  first,  that  the 
said  company  while  insolvent  applied  to  the  civil  district  court  for 
the  parish  of  Orleans  for  the  appointment  of  a  receiver;  and,  sec- 
ond, that  because  of  insolvency  receivers  were  appointed  by  said 
court  to  take  charge  of  its  assets  and  to  administer  its  affairs.  The 
corporation  answered,  denying  insolvency  and  denying  that  the 
receivers  had  been  appointed  on  the  ground  of  insolvency,  and  al- 
leging that  the  receivers  were  appointed  to  facilitate  the  operation 
of  its  business  because  of  the  suspension  of  the  Teutonia  Bank  & 
Trust  Company  with  which  it  did  its  banking  business. 

[1]  The  question  as  to  the  insolvency  of  the  corporation  on  the 
17th  day  of  April,  1912,  on  which  day  the  receivers  were  applied 
for,  was  tried  to  a  jury  and  resulted  in  a  special  finding  that  the 
corporation  was  not  then  insolvent.  I  am  not  disposed  to  set  aside 
this  finding.  While  the  evidence  was  conflicting,  the  jury  was 
competent  to  determine  the  controversy  before  it,  and  there  was 
ample  evidence  to  sustain  the  verdict 

But  plaintiffs  urge  that  the  question  presented  by  their  petition, 
that  receivers  were  appointed  to  the  corporation  because  of  in- 
solvency, was  not  before  the  jury,  and  has  not  been  passed  upon 
by  the  court.  They. contend  that  it  is  immaterial  as  a  matter  of 
fact  whether  the  corporation  was  insolvent  or  not  if  the  record  of 
the  state  court  shows  that  insolvency  was  the  ground,  or  one  of 
the  grounds,  upon  which  the  receivers  were  appointed;  and  that, 
as  allegations  of  insolvency  were  made  in  the  petition  and.  not  de- 
nied, this  court  must  conclusively  presume  that  one  of  the  grounds 
for  the  appointment  of  receivers  was  that  of  insolvency.  The  pe- 
tition in  the  state  court  to  provoke  the  appointment  of  a  receiver 
was  by  the  Teutonia  Bank  &  Trust  Company  through  the  State 
Bank  Examiner,  engaged  in  liquidating  its  affairs.  It  alleges  the 
said  bank  to  be  the  creditor  of  the  brewery  in  large  sums,  but  does 
not  allege  a  final  executory  judgment  to  have  been  rendered  on 
same.    It  contains,  among  others,  these  averments: 

"That  the  said  Security  Brewing  Company  is  insolvent,  and  that  the 
petitioner  beUeves  that  it  is  to  the  Interest  of  the  stockholders  and  credi- 
tors that  a  receiver  be  appointed  to  wind  up  and  liquidate  the  affairs  of  the 
said  corporation  according  to  law.  That  the  board  of  directors  of  the  Se- 
curity Brewing  Company  has  declared  by  resolution  that  the  corporation 
is  unable  to  meet  its  obligations  and  that  a  receiver  is  necessary  to  pre- 
serve and  administer  Its  assets  for  the  benefit  of  all  concerned." 

The  brewery  answered  as  follows: 

"Now  into  court  comes  the  Security  Brewing  Company,  made  defendant 
herein,  and  for  answer  to  the  demands  of  plaintiff  admits  that  the  board  of 
directors  of  the  said  corporation  have  passed  a  resolution,  declaring  that  the 
said  corporation  is  unable  to  meet  its  obligations  as  they  mature  and  that 
a  receivership  is  necessary.  Wherefore  they  pray  that  a  receiver  be  ap- 
pointed and  for  general  relief." 

The  court  entered  judgment  as  follows: 

"In  this  matter  submitted  to  the  court  for  adjudication,  the  court  con- 
sidering the  law  and  the  evidence,  and,  for  the  reasons  orally  assigned,  it 
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is  ordered,  adjudged,  and  decreed  that  there  be  Judgment  appointing  T. 
Walter  Danzlger  and  John  Legler,  Jr.,  coreceivers  of  the  Security  Brewing 
Company,  with  full  authority  to  tal^e  charge  of  its  assets  and  administer 
its  affairs  as  a  going  concern." 

For  the  sake  of  argument  it  may  be  conceded  that  the  failure  to 
deny  insolvency  conclusively  admitted  it,  but  it  does  not  follow 
that  insolvency  should  necessarily  be  considered  as  one  of  the 
grounds  upon  which  the  receivers  were  appointed.  Formerly  the 
state  courts  of  Louisiana  appointed  receivers  to  corporations  much 
the  same  as  does  a  court  of  general  equity  jurisdiction,  presuma- 
bly by  virtue  of  article  21  of  the  Civil  Code,  which  provides  for 
proceedings  conformably  to  equity  in  the  absence  of  specific  law, 
but  since  1898  the  appointment  of  receivers  is  authorized  and  reg- 
ulated by  Act  159  of  the  General  Assembly  of  that  year.  This  act 
provides  specifically  numerous  grounds  upon  which  a  receiver  may 
be  appointed,  one  of  which  is  when  the  board  of  directors  shall 
have  declared  by  resolution  that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature,  but  it  does  not  provide  for  the  ap- 
pointment of  a  receiver  at  the  instance  of  a  creditor  on  the  ground 
of  insolvency  unless  he  has  a  final  and  executory  judgment.  Con- 
sidering the  act,  it  is  at  least  doubtful  that  the  court  had  juris- 
diction to  appoint  a  receiver  on  the  ground  of  insolvency  in  the 
proceedings  then  before  it,  but  again  considering,  for  the  sake  of 
argument,  that  it  did  have  jurisdiction,  on  the  face  of  the  record, 
it  is  not  certain  that  the  receivers  were  appointed  because  of  in- 
solvency, as  the  corporation  might  be  solvent  though  unable  to 
meet  its.  debts  as  they  matured. 

[2]  Fortunately  the  matter  is  not  in  doubt.  On  the  trial  the 
judge  of  the  state  court  was  sworn  as  a  witness,  and  testified  that 
the  parties  in  interest  appeared  before  him,  and  stated  that  the 
corporation  was  solvent,  but,  owing  to  the  failure  of  the  Teutonii 
Bank  &  Trust  Company  the  day  before,  the  corporation  was  de- 
prived of  its  banking  facilities,  and  could  not  meet  its  obligations 
as  they  matured,  and  that  he  appointed  receivers  on  that  ground, 
for  the  purpose  of  preserving  its  assets  and  conducting  its  busi- 
ness as  a  going  concern,  and  not  because  of  insolvency. 

It  is  contended  by  plaintiffs  that  the  judge  was  incompetent  as 
a  witness,  that  his  evidence  should  be  expunged,  and  the  grounds 
upon  which  the  receivers  were  appointed  determined  exclusively 
from  the  record  in  the  state  court.  It  is  well  settled  that  extrinsic 
evidence  cannot  be  received  to  alter  or  explain  a  judgment,  but  it 
is  equally  well  settled  that  competent  evidence  can  be  received  to 
show  upon  which  of  several  grounds  appearing  in  the  record  the 
verdict  was  rendered  or  judgment  entered.  In  re  Kennedy  Tailor- 
ing Co.  (D.  C.)  175  Fed.  871,  and  authorities  there  cited.  For  that 
purpose  a  member  of  a  jury  is  considered  competent.  If  the  jury- 
are  competent  witnesses,  I  can  conceive  of  no  reason  why  the 
judge  should  be  incompetent  when  the  case  was  not  tried  to  a  jury. 

In  view  of  these  facts,  especially  the  verdict  of  the  jury  in  this 
court,  the  motions  for  a  new  trial  and  to  enter  judgment  will  be 
denied. 
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In  re  TRUM. 

(District  Court,  W.  D.  Missouri,  W.  D.    October  2,  1912.) 

No.  412. 

1,  Aliens  (§  60*) — Citizenship— Temis. 

Every  state  in  general  has  the  right  to  prescribe  the  terms  on  which 
It  wUl  admit  aliens  to  citizenship,  and  compliance  with  those  terms  Is 
a  condition  precedent  to  the  power  of  the  court  to  enter  its  decree. 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent.  Dig.  §§  117,  118;  Dec. 
Dig.  I  60.*] 

2.  Aliens   (§    62*) — ^Natubalization— Citizenship— "Good    Moral    Chabac- 

TEB  " 

Petitioner's  application  for  citizenship  was  verified  by  a  saloonkeep- 
er, and  declared  on  oath  that  petitioner's  occupation  was  that  of  clerk. 
An  investigation  disclosed  that  he  was  a  bartender  for  one  of  the  wit- 
nesses verifying  the  application.  Petitioner  admitted  that  In  1908,  with- 
in five  years  prior  to  the  filing  of  the  petition,  he  had  been  convicted 
in  Kansas  of  violating  the  liquor  law,  and  was  arrested  for  selling 
liquor  illegally  in  violation  of  an  injunction ;  that  he  was  sentenced  to 
30  days  in  Jail  and  to  pay  a  fine  of  $100,  but  that  he  was  paroled ;  and 
that  the  parole  had  terminated.  Held,  that  such  conduct  showed  a  will- 
ful disregard,'  not  only  of  the  laws  of  the  state,  but  of  the  orders  of 
the  court,  and  that  he  was  therefore  not  entitled  to  citizenship,  under 
Naturalization  Act  June  29,  1906,  c.  3592,  |  4,  34  Stat  596  (U.  S.  Comp. 
St  Supp.  1911,  p.  529),  requiring  that  the  applicant  for  five  years  shall 
have  behaved  as  a  man  of  good  moral  character,  attached  to  the  prin- 
ciples of  the  Constitution  of  the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same. 

[EM.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  ||  123-125;  Dec. 
Dig.  I  62.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  p.  3124. 

Citizenship  under  state  and  federal  laws,  see  note  to  City  of  Minne- 
apolis V.  Reum,  6  C.  C.  A.  37.] 

In  the  matter  of  the  petition  of  William  Trum  to  be  admitted  as  a 
citizen  of  the  United  States.  Application  denied,  and  proceeding  dis- 
missed. 

Hugh  C.  Smith,  Asst.  U.  S.  Atty.,  of  Kansas  City,  Mo.,  for  the 
United  States. 

VAN  VALKENBURGH,  District  Judge.  February  6,  1912,  the 
applicant,  William  Trum,  filed  his  petition  for  naturalization  in  the 
United  States  District  Court  at  Kansas  City,  Mo.  The  petition  was 
verified  by  Herman  Trum,  saloonkeeper,  and  John  Trum,  a  retired 
saloonkeeper.  Therein  Mr.  Trum  declared  on  oath  that  his  occupa- 
tion was  that  of  clerk.  The  investigation  made  in  his  case  showed 
that  he  was  at  the  time  of  the  filing  of  his  petition,  and  is  now,  a 
bartender  for  his  witness,  Herman  Trum. 

This  petition  came  on  for  hearing  July  1,  1912,  when  its  dismissal 
was  moved  by  the  United  States  on  the  ground  that  the  applicant  had 
not  behaved  as  a  man  of  good  moral  character  for  the  period  of  at 
least  five  years  prior  to  the  date  of  his  application.    It  was  shown 

*For  oUi«r  casei  see  lame  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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at  the  hearing,  and  admitted  by  the  applicant,  that  Trum  was  con- 
victed during  the  year  1908,  at  Leavenworth,  Kan.,  and  within  five 
years  of  the  filing  of  his  petition  herein,  of  violating  the  liquor  laws 
of  that  state.  Under  the  laws  of  the  state  of  Kansas  an  injunction 
had  previously  been  granted  by  proper  judicial  authority  against  the 
sale  of  intoxicating  liquor  in  the  building  in  which  Trum  was  doing 
business.  This  injunction  was  in  force  at  the  time  of  the  alleged  vio- 
lation and  the  subsequent  arrest.  For  his  offense  Trum  received  a 
sentence  of  30  days  in  jail  and  a  fine  of  $100.  All  this  was  admitted 
by  the  applicant  at  the  hearing,  but  he  suggested  in  avoidance  that 
he  had  been  paroled  following  his  conviction,  and,  as  the  parole  had 
now  terminated,  such  conviction  could  not  now  be  urged  against  him. 
The  fourth  subdivision  of  section  4  of  the  Naturalization  Act  re- 
quires, among  other  things,  that : 

"It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting 
any  alien  to  citizenship  that  immediately  preceding  the  date  of  his  applica- 
tion he  had  resided  continuously  within  the  United  States  five  years  at 
least,  *  *  •  and  that  during  that  time  he  had  behaved  as  a  man  of 
good  moral  character,  attached  to  the  principles  of  the  (Constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happiness  of  the 
same." 

[1,  2]  It  is  fundamental  that  every  state  has,  in  general,  the  right 
to  prescribe  the  terms  upon  which  it  will  admit  aliens  to  citizenship, 
and  compliance  with  these  terms  is  a  condition  precedent  to  the  power 
of  the  court  to  enter  its  decree.  As  governing  this  case.  Congress  has 
provided  that  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  that  during  the  five  years  immediately  preceding  the  date  of 
application  the  applicant  shall  have  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  Constitution  of  the  United 
'.States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same. 
What,  then,  constitutes  good  moral  character,  within  the  meaning  of 
the  Naturalization  Act?  The  question  has  been  infrequently  discussed 
by  the  courts.  Cases  involving  conduct  evil  in  itself  would  present 
little  difficulty.  Discussion  arises  where  the  offense  is  merely  malum 
prohibitum.  In  the  case  of  In  re  Spenser,  5  Sawyer,  195,  Fed.  Cas. 
No.  13,234,  perjury  is  cited  as  falling  within  the  former  class,  and  an 
isolated  case  of  the  prohibited  sale  of  spirituous  liquors  as  belonging 
to  the  latter.    Concerning  this,  however,  the  court  says : 

"And  yet  it  is  clear  that  anything  like  habitual  gaming  or  vending  of 
liquors  under  such  circumstances  would  constitute  bad  behavior — immoral 
behavior — and  be  a  bar  under  the  statute  to  admission  to  citizenship.*' 

Such,  I  think,  must  be  the  thoughtful  view  of  any  court.  The  laws 
of  the  state  of  Kansas  prohibit  the  local  sale  of  spirituous  liquors. 
The  courts  of  that  state,  when  appealed  to,  enjoin  such  sales  upon 
specific  premises.  The  applicant,  by  engaging  in  such  business  in  that 
state  and  upon  such  premises,  exhibited  a  willful  disregard,  not  only 
for  the  laws  of  the  state,  but  the  orders  of  the  court.  His  act  was 
that  of  the  lawbreaker — ^not  of  one  well  disposed  to  the  good  order 
and  happiness  flowing  from  attachment  to  the  principles  of  the  Con- 
stitution of  the  United  States.    The  court  is  not  satisfied  that  such  is 
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the  behavior  of  a  man  of  good  moral  character.  Defiance  of  the  es- 
tablished order,  and  of  the  mandates  of  legal  tribunals  declaratory 
thereof,  constitutes  bad  citizenship,  bad  behavior,  and,  if  willfully  per- 
sisted in,  indicates  a  perverted  moral  character.  It  may  well  be 
doubted  if  a  tendency  in  this  direction  would  not  menace  the  public 
welfare  more  than  individual  cases  of  immoral  conduct  as  commonly 
understood.  No  court  would  directly  set  the  seal  of  its  approval  or 
condonation  upon  such  behavior,  nor  should  it  do  so  by  indirection. 
A  subsequent  parole,  like  a  subsequent  pardon,  does  not  obliterate 
the  offense,  but  merely  abates  the  penalty  imposed  under  the  law  that 
has  been  violated. 

I  am  therefore  of  the  opinion  that  this  application  should  be  denied ; 
but,  inasmuch  as  the  law  does  not  impose  a  permanent  disability,  but 
only  for  the  five-year  period  expressly  stated,  the  denial  is  without 
prejudice  to  another  application  when  time  has  removed  the  disqualifi- 
cation.   An  order  will  be  entered  accordingly. 


In  re  FOLKSTAD. 

(District  Court,   D.   Montana.     October  4,  1912.) 

No.  81L 

1,  Bankbuptct  <|  67*)— Act  op  Bankbxjptcy— Excepted  Pbbsons.  , 

Under  Bankr.  Act  July  1.  1898,  c.  541,  30  Stat.  545  (U.  S.  Comp.  St. 
1901,  p.  3418),  excepting  certain  persons  from  adjudication,  such  persons 
cannot  commit  an  act  of  bankruptcy. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {|  17,  18, 
86,  87 ;   Dec.  Dig.  §  67.* 

What  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon 
Nat.  Bank  of  Mattoon  v.  First  Nat  Bank  of  Mattoon,  42  0.  a  A.  4.] 

2.  Bankbuptct  (§  56*) — ^Aor  of  Bankruptcy— Time. 

An  act  of  bankruptcy  is  such  when  it  is  committed,  or  not  at  all; 
and  if  the  act  is  committed  by  one  who  then  is  not  of  the  class  that 
the  law  pesmits  to  be  adjudicated  an  involuntary  bankrupt  it  can  fur- 
nish no  subsequent  basis  for  involuntary  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  61-65,  67, 
68;    Dec.  Dig.  |  56.*] 

8.  Bankbuftct  (|  68*) — ^Act  of  Bankbuftct— Exbmft  Occupations. 

One  who  contracts  debts  while  engaged  in  a  nonexempt  occupation, 
and  thereafter  changes  to  an  exempt  occupation,  and  commits  an  act 
which  in  a  nonexempt  occupation  would  be  an  act  of  bankruptcy,  is 
not  subject  to  adjudication  as  an  involuntary  bankrupt 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  Ifi  18.  86.  87: 
Dec.  Dig.  I  68.*] 

In  Bankruptcy.    In  the  matter  of  Charles  L.  Folkstad,  alleged 
bankrupt.     On  involuntary  petition  for  adjudication.     Dismissed. 
Wight  &  Pew,  of  Helena,  Mont.,  for  petitioning  creditors. 
Charles  L.  Folkstad,  of  Culbertson,  Mont,  pro  se. 

BOURQUIN,  District  Judge.    This  is  a  proceeding  for  an  ad- 
judication of  involuntary  bankruptcy  against  Charles  L.  Folkstad. 

*For  otli«r  cases  ses  same  topic  ft  §  mumbsb  in  pec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  petition  in  usual  form  was  filed  May  13,  1912,  alleging  an  act 
of  bankruptcy  on  May  10,  1912,  and  debts  incurred  by  respondent 
prior  to  December,  1911,  while  engaged  in  the  mercantile  busi- 
ness. Respondent's  answer  is  that  in  November,  1911,  he  executed 
a  trust  deed  of  his  mercantile  business,  and  delivered  said  business 
to  the  trustee  named  in  said  deed,  who  at  all  times  hitherto  was 
and  is  in  charge  and  possession  thereof,  and  that  he  (respondent) 
at  all  times  since  November,  1911,  was  and  is  engaged  chiefly  in 
farming  and  tillage  of  the  soil.  The  proceedings  were  set  down 
for  final  hearing  on  the  petition  and  answer. 

Petitioners  contend  that,  since  it  appears  the  debts  involved  were 
incurred  while  respondent  was  engaged  in  the  mercantile  business, 
his  subsequent  change  of  occupation  and  his  occupation  when  the 
alleged  act  of  bankruptcy  was  committed  are  immaterial,  and  he 
is  still  subject  to  be  adjudicated  a  bankrupt — citing  In  re  Burgin 
(D.  C.)  173  Fed.  726;  In  re  Crenshaw  (D.  C.)  156  Fed.  638.  In 
re  Burgin  clearly  so  holds,  but  it  would  seem  that  therein  it  is 
not  justified  by  the  cases  on  which  it  relies.  In  re  Crenshaw  mere- 
ly deterrnines  that  one  who  incurs  debts  in  an  occupation  subject 
to  adjudication  of  bankruptcy  cannot  escape  by  changing  to  an 
exempt  occupation.  It  does  not  hold,  however,  that,  if  the  al- 
leged act  of  bankruptcy  is  committed  only  after  such  change,  in- 
voluntary proceedings  will  lie;  and  the  cases  therein  relied  on 
merely  decide  that  a  change  to  an  exempt  occupation  after  an  act 
of  bankruptcy  is  committed  affords  no  defense  to  involuntary  pro- 
ceedings. 

[1]  The  law  of  bankruptcy  is  what  Congress  has  made  it,  and 
not  what  expediency  and  convenience  might  desire  it.  The  stat- 
ute is  clear  and  unambiguous.  It  declares  that  certain  persons, 
having  committed  an  "act  of  bankruptcy,"  may  on  petition  filed 
within  four  months  thereafter  be  adjudged  involuntary  bankrupts. 
It  expressly  excepts  persons  engaged  chiefly  in  farming  or  tillage. 
The  effect  is  that  these  excepted  persons  cannot  commit  an  "act 
of  bankruptcy."  An  act  is  an  "act  of  bankruptcy"  for  the  reason 
that  he  who  commits  it  can  because  thereof  be  adjudicated  an  in- 
voluntary bankrupt. 

[2]  It  is  an  "act  of  bankruptcy"  when  the  act  is  committed,  or 
not  at  all.  If  the  act  is  committed  by  one  who  then  is  not  of  the 
class  that  the  law  says  may  be  adjudicated  an  involuntary  bank- 
rupt, it  is  not  an  "act  of  bankruptcy,"  and  furnishes  no  foundation 
for  involuntary  proceedings. 

No  former  occupation  can  make  the  act  of  an  exempt  person  an 
"act  of  bankruptcy."  No  subsequent  change  of  occupation  can  de- 
prive the  act  of  a  nonexempt  person  of  its  quality  as  an  "act  of 
bankruptcy."  The  act  takes  color  only  from  the  bona  fide  occupa- 
tion of  the  actor  at  the  time  it  is  committed,  and  not  from  his  oc- 
cupation prior  or  subsequent  thereto.  Otherwise,  a  farmer  of  ten 
years'  standing  might  be  adjudicated  an  involuntary  bankrupt  be- 
cause of  debts  incurred  prior  thereto  in  the  vocation  of  merchant. 
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By  analogy,  in  reference  to  the  time  when  insolvency  is  material, 
see  West  Co.  v.  Lea,  174  U.  S.  598,  19  Sup.  Ct,  836,  43  L,  Ed.  1098. 
[3]  One  who  incurs  debts  in  a  nonexempt  occupation,  changes 
to  an  exempt  occupation,  and  thereafter  commits  an  act  that  in  a 
nonexempt  occupation  would  be  an  "act  of  bankruptcy,"  is  not 
'Subject  to  adjudication  of  involuntary  bankruptcy  because  thereof, 
and  of  such  debts  still  existing,  or  at  all.  It  was  so  determined  in 
Flickinger  v.  Bank,  145  Fed.  162,  76  C.  C.  A.  132,  and  certiorari 
was  denied  in  same  case,  203  U.  S.  595,  27  Sup.  Ct.  783,  51  L.  Ed. 
332. 

Decree  will  be  entered  in  usual  form,  dismissing  the  petition, 
with  costs  to  respondent 


Bx  parte  TABUCANHC, 

(District  Court,  D.  Montana.    October  19,  1912.) 

No.  100. 

1*  Habbas  Cobpus  (t  05*) — ^Pbittioit— Evidenob. 

Where  a  petition  for  habeas  corpus  for  the  discharge  of  an  alien 
from  detention  under  a  deportation  warrant  was  based  on  insufficient 
or  illegal  evidence  to  authorize  a  decree  of  deportation,  the  evidence 
should  be  made  a  part  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oorpns,  Gent  Dig.  |  52;  Dec. 
Dig.  I  55.*] 

2.  HaBBAS  CoBFUS   d  85*) — ^DEPOBTATIOIV— FiNDINGB— E^rIDBNCB. 

On  habeas  corpus  to  secure  an  alien's  discharge  from  detention  under 
a  deportation  warrant,  because  of  alleged  insufficient  or.  illegal  evidence, 
the  findings  of  the  acting  Secretary  of  Conmierce  and  Labor  wm  be 
presumed  correct,  where  the  evidence  at  the  hearing,  certified  and  filed, 
is  not  made  a  part  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  H  77»  78; 
Dec.  Dig.  I  85.*] 

8.  AuENs  (8  54*)— Dbpobtatiok— Wabraht. 

A  deportation  warrant,  ordering  deportation  to  the  "country  whence 
came,"  but  not  naming  It,  did  not  order  the  deportation  to  any  country, 
and  was  therefore  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |  112;    Dec.  Dig. 
I  54.*] 
4.  Aliens  (f  54*)— Depobtatiow— Warrant. 

A  warrant  ordering  deportation  of  an  alien  should  clearly  state  wheth 
er  the  alien  is  being  deported  under  Immigration  Act  Feb.  20,  1907,  c. 
1134,  18  3,  20,  21,  or  35,  34  Stat  899,  904,  908  (U.  S.  Comp.  St  Supp. 
1911,  pp.  502,  511,  518). 

[Ed.  Note. — For  other  cases,  see  Aliens,  Cent  Dig.  S  112;    Dec  Dig. 
I  54.*] 
&  Habeas  Corpus  (§  111*) — Deportation— Defective  Warrant. 

Where  an  alien  was  held  under  a  defective  deportation  warrant,  but 
had  been  legally  sentenced  and  was  subject  to  deportation,  he  would 
not  be  discharged  on  habeas  corpus  until  an  opportunity  had  been 
afforded  the  United  States  to  issue  a  sufficient  warrant  and  detain  and 
deport  petitioner  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  |  100; 
Dec.  Dig.  I  111.*] ^^ 

•For  other  casw  sec  lame  topio  a  S  huubmr  in  Deo.  &  Am.  Digi.  1907  to  date,  *  Rep'r  Jndezet 
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Petition  for  Writ  of  habeas  corpus  by  Dusan  Yabiicanin.  Writ 
granted.  Petitioner  discharged,  unless  a  new  'warrant  is  issued  within 
10  days. 

John  G.  Skinner,  of  Red  Lodge,  Mont,  for  petitioner. 

James  W.  Freeman,  U.  S.  Atty.,  of  Helena,  Mont.,  for  respondent.^ 

BOURQUIN,  District  Judge.  The  petitioner,  an  alien,  filed  a  peti- 
tion herein,  alleging  unlawful  detention  for  deportation  on  a  war- 
rant therefor  issued  by  the  acting  Secretary  of  Commerce  and  Labor. 
The  petition  alleges  that  the  findings  and  statements  in  said  warrant 
are  not  based  on  legal  evidence,  and  that  the  said  warrant  is  illegal^ 
in  that  it  orders  deportation  "to  the  country  whence  came,"  not  nam- 
ing it.  It  also  alleges  facts  contrary  to  the  findings.  A  copy  of  said 
warrant  was  attached  to  the  petition,  but  not  the  evidence  and  re- 
port of  the  proceedings  upon  which  said  findings  were  made  and 
warrant  issued. 

The  writ  issued.  On  the  return  day  the  detaining  officer  made  re- 
turn that  he  holds  petitioner  for  deportation  by  virtue  of  the  war- 
rant aforesaid,  that  petitioner  had  been  arrested  and  given  a  hearing 
on  proper  charges  for  deportation,  whereat  he  consented  to  deporta- 
tion, that  the  charge  and  evidence  were  legally  sufficient,  and  that 
said 'warrant  thereupon  issued.  The  defect  in  said  warrant  was  not 
denied.  The  return  was  not  .traversed,  but  upon  the  hearing  thereon 
certain  carbon  printed  sheets  were  filed  in  or  by  way  of  evidence  by 
the  petitioner,  purporting  to  be  of  that  taken  before  the  inspector 
who  presided  at  the  hearing  after  arrest. 

[1]  In  so  far  as  the  allegations  of  the  petition  are  based  on  insuf- 
ficient or  illegal  evidence,  the  evidence  should  have  been  made  a  part 
of  the  petition.  This  is  in  furtherance  of  good  faith  in  pleading,  that 
the  court  may  know  the  facts,  and  not  merely  the  petitioner's  conclu- 
sions, and  that  perjury  may  be  assigned  on  his  allegations,  if  false. 
See  Low  Wah  Suey  v.  Backus,  225  U.  S.  460,  32  Sup.  Ct.  734,  56 
L.  Ed.  1165,  9  Ency.  P.  &  P.  1020. 

[2]  Purported  evidence,  tmcertified,  and  filed  at  the  hearing,  ordi- 
narily will  not  suffice.  Hence  the  findings  of  the  acting  Secretary  are 
presumed  correct,  and  are  final  here. 

[STf  It  would  seem,  however,  that  the  warrant  of  deportation  is 
defective,  in  that  it  does  not  name  the  country  from  whence  petitioner 
came  and  to  which  he  is  to  be  deported.  For  this  reason  it  is  uncer- 
tain, and  authorizes  deportation  nowhere.  It  must  contain  specific 
directions  for  the  protection  of  the  party  to  be  deported,  and  for  the 
information  of  the  deporting  authorities  and  agencies. 

[4]  And  it  ought  to  be  clear  whether  the  alien  is  being  deported 
under  section  3,  20,  21,  or  35  of  the  Immigration  Act  of  February  20, 
1907  (34  Stat.  898  [U.  S.  Comp.  St.  Supp.  1911,  p.  499]).  Other- 
wise, great  abuses  might  be  possible.  This  defect,  however,  cannot 
be  availed  of  to  unconditionally  break  custody  and  effect  an  escape. 

[6]  Under  the  findings,  petitioner  is  legally  sentenced  and  subject 
to  deportation.  A  proper  warrant  can  yet  issue.  In  the  interest  of 
justice,  arid  to  prevent  its  defeat,  it  is  ordered  that  the  petitioner  be 
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discharged  by  the  officer  detaining  him,  but  not  until  10  days  here- 
from,  and  without  prejudice  to  the  right  of  the  United  States  to  issue  a 
sufficient  warrant  and  detain  and  deport  petitioner  thereo/i.  See  In 
re  Bonner,  151  U.  S.  244,  14  Sup.  Ct.  323,  38  h.  Ed.  149j;  9  Ency. 
P.  &  R  1066. 


In  re  KBEUG£>B* 

(District  Court,  B,  D.  Kentucky.    Marcli,  1912.) 

Bankbuptct  (§  140*) — ^Rights  of  Tbxtsteb — r&oPEBTJ  Held  Ui?deb  ComRAOt 
OF  Conditional  Sale. 

Under  Bankr.  Act  July  1,  1S88,  c  541,  |  47a  (2),  80  Stat  557  (U.  S. 
Comp.  St  1901,  p.  3438),  as  amended  by  Act  June  25,  1910,  c.  412,  9  8,  36 
Stat  840  (U.  S.  Comp.  St  Supp.  1911,  p.  1500),  which  provides  that  trus- 
tees '*as  to  all  property  in  trhe  custody  or  coming  Into  the  custody  of  the 
bankruptcy  court  shall  be  deemed  rested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon,"  a  seller  of  property  to  a  bankrupt  by  an  unrecorded  contract 
of  conditional  sale,  which  under  the  law  of  Kentucky  operates  as  a 
chattel  mortgage,  cannot  recover  the  property  from  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  198»  199, 
219,  221«  225;  D^  Dig.  S  140.*] 

In  the  matter  of  one  Kreuger,  bankrupt    On  review  of  order  of 
referee.    Affirmed. 
See,  also,  197  Fed.  124. 

Helm  Bruce,  for  petitioner. 

R,  A.  Chiles  and  C.  L.  Williamson,  for  trusted 

COCHRAN,  District  Judge.    This  cause  is  before  me  on  petition 
for  review,  filed  by  the  Kentucky  Wagon  Manufacturing  Company, 
of  an  order  of  the  referee  denying  its  claim  to  a  lien  on  certain  • 
wagons  sold  by  it  to  the  bankrupt,  and  which  came  into  the  trustee's 
hands  as  a  part  of  his  estate. 

The  sale  of  the  wagons  was  a  conditional  sale.  In  Kentucky  this 
creates  a  mortgage  in  favor  of  the  seller  for  the  unpaid  purchase 
price.  The  petitioner,  therefore,  was  the  holder  of  an  unrecorded 
lien  on  the  wagons  at  the  time  of  the  institution  of  these  proceed- 
ings. 

If  the  law  was  now  as  it  was  prior  to  the  amendment  of  June  25, 
1910,  it  would  have  to  be  held  that  the  petitioner  is  entitled  to  a  lien 
as  against  the  trustee.  In  the  case  of  In  re  Ducker  (C.  C  A.,  6th 
Cir.)  13  Am.  Bankr.  Rep.  760,  134  Fed.  43,  67  C.  C.  A.  117,  the  appel- 
late court  of  this  circuit,  affirming  a  decision  of  Judge  Evans  in  133 
Fed.  771,  held  otherwise.  This  decision  was  in  effect  overruled  by  the 
decision  of  the  Supreme  Court  in  the  case  of  York  v,  Cassell,  201 
U.  S.  344,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  15  Am.  Bankr.  Rep.  633. 
Thereafter  the  appellate  court  for  this  circuit,  in  pursuance  of  the 
decision  of  the  Supreme  Court  in  York  v.  Cassell,  yielded  the  position 
taken  by  it  in  the  Ducker  Case,  and  held  that  the  holder  of  the  un- 
recorded lien  was  entitled  to  priority  over  the  trustee.    This  it  did 

*For  oUi«r  casm  Me  same  topic  ft  |  mxtmbsb  in  Dec.  ft  Am.  DigB.  1907  to  date,  ft  Rep'r  Indexee 
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in  the  case  of  In  re  Doran  (C.  C.  A.,  6th  Cir.)  18  Am.  Bankr.  Rep. 
760,  154  Fed.  467,  83  C.C  A.  265;  Crucible  Steel  Co.  v.  Holt  (C. 
C.  A.,  6th>Cir.)  23  Am.  Bankr.  Rep.  302,  174  Fed.  127,  98  C.  C.  A. 
101.  I  had  so  held  in  the  case  of  In  re  Sewell  (D.  C,  Ky.)  7  Am. 
Bankr.  Rep.  133,  HI  Fed.  791,  my  decision  therein  being  disapproved 
by  Judge  Severens  in  the  Ducker  Case. 

The  ground  of  this  position  was  that  under  the  rulings  of  the  Ken- 
tucky Court  of  Appeals,  in  order  for  a  creditor  to  avail  himself  of 
section  496  (Ky.  St.),  he  had  to  fasten  a  lien  on  the  property.  This 
a  trustee,  like  an  assignee  for  the  benefit  of  creditors,  did  not  do.  He 
simply  stepped  into  the  bankrupt's  shoes.  But,  as  I  construe  the 
amendment  of  June  25,  1910,  the  law  is  in  this  particular  not  now 
as  it  was  prior  thereto.  It  expressly  provides  that  the  trustee  shall 
be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings.  Had  bank- 
ruptcy not  ensued,  a  creditor  holding  a  lien  by  legal  or  .equitable  pro- 
ceedings on  the  wagons  in  questions  here  would  be  entitled  to  prior 
claim  over  the  unrecorded  lien  of  the  petitioner,  and  by  the  express 
terms  of  the  amendment  the  trustee  herein  is  vested  with  the  same 
right. 

There  is  no  question  as  to  the  applicability  of  the  amendment  to 
this  case,  as  the  lien  of  petitioner  was  created  long  after  its  enact- 
ment. There  was  a  question  as  to  its  application  in  the  case  of  In 
re  Lausman  (D.  D.,  Ky.)  25  Am.  Bankr.  Rep.  186,  183  Fed.  647,  de- 
cided by  Judge  Evans,  though  he  seems  to  have  been  of  the  opinion 
that  the  amendment  made  no  change  in  the  law  in  the  particular  in- 
volved here.  A  recent  case  in  which  this  decision  has  been  disap- 
proved is  that  of  In  re  Williamsburg  Knitting  Mill  (D.  C,  Va.)  27 
Am.  Bankr.  Rep.  178,  190  Fed.  871. 

The  action  of  the  referee  is  affirmed. 
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liUSK  ▼.  BUSH. 
(Giiculi  Court  of  Appeals,  Ninth  Gircait    October  14,  1912.) 

No.  2,108. 

1.  CoivTBACTS  (I  28*) — ^EnoENOB  OF  Makinq. 

Evidence  held  to  warrant  a  finding  that  there  was  an  agreement  be- 
tween the  two  principal  members  of  a  firm  that  plaintiff  should  receive  a 
certain  percentage  of  the  net  profits  made  by  the  firm  on  certain  firm 
contracts  for  railroad  construction  in  Montana. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  §§  133-140, 
1755,  1782-1784;    Dec.  Dig.  $  28.*] 

2.  Equitt  (§  827*) — Bili^— Vabiakce. 

A  fatal  variance  did  not  exist  between  the  pleading  and  proof,  where 
defendant  was  not  misled  by  the  allegations  of  the  bill,  and  the  evidence 
adduced  was  the  same  that  would  have  been  presented  under  an  allega- 
tion alleging  a  different  relation  of  the  parties  from  that  specified  in  the 
bill,  which  the  evidence  tended  to  prove. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  ||  651,  652;  Dec. 
Dig.  I  327.*] 

8.  Equity  (|  335*)— Bill— Clearness. 

Equity  will  regard  a  bill  as  stating  the  facts  with  sufiiclent  clearness 
to  Justify  the  decree  which  the  court  below  rendered  on  the  pleadings 
and  evidence.  ^ 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  |  673 ;  Dec  Dig.  § 
335.*] 
4.  EXjuiTY  (I  336*)^-Objictions — ^Waiveb — Vabiancb. 

Plaintiff's  failure  to  plead  estoppel  was  waived  by  defendant's  failure 
to  object  on  that  ground  to  the  introduction  of  evidoice  which  estab- 
lished it 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  I  673 ;  Dec.  Dig.  § 
835.*] 

Ross,  Circuit  Judges  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana. 

Action  by  Charles  M.  Bush  against  Frank  S.  Lusk.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  substance  of  the  appellee's  bill  against  the  appellant  is  that  early  in 
the  year  1907  D.  D.  Streeter  and  the  appellant,  Lusk,  entered  into  a  copart- 
nership under  the  name  of  Streeter  &  Lusk,  with  a  view  to  performing  con- 
tracts in  railroad  construction  in  Montana,  one  portion  of  which  was  the 
construction  of  a  line  between  St  Regis  and  the  St  Paul  Pass  tunnel,  which 
work  is  referred  to  in  the  record  as  the  "St  Regis  work,"  and  another  was 
the  construction  of  tunnels  In  association  with  Winston  Bros.  Company,  a 
corporation,  which  tunnels  were  to  be  located  east  of  Missoula  in  Montana; 
that  the  agreement  between  Streeter  &  Lusk  and  the  Winston  Bros.  Company 
provided  for  an  equal  distribution  between  said  firm  and  said  corporation  of 
the  profits  accruing  from  the  work :  and  the  bill  alleges  that  there  has  been 
a  final  adjustment  and  settlement  between  said  firm  and  said  corporation, 
that  the  copartnership  agreement  between  Streeter  and  Lusk  was  oral,  that 
each  partner  was  to  advance  and  contribute  equally  to  the  capital  necessary 
to  be  invested  therein,  and  that  out  of  the  moneys  received  on  the  contracts 
such  advances  were  to  be  first  repaid.  The  bill  alleges  that  the  appellee  was 
a  railroad  contractor  and  the  son-in-law  of  Streeter;  that  he  was  to  render 
to  said  firm,  such  aid  and  assistance  in  the  said  work,  and  in  purchasing  and 

*Por  oUier  casei  Me  same  topic  ft  §  mumbeb  In  pec.  ft  Am.  DlgB.  1907  to  date,  ft  Rep*r  Indexee 
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forwarding  supplies  for  said  work  as  he  migbt  be  called  npon  from  time  to 
time  to  render;  that  each  partner  was  to  receive  45  per  cent.,  and  the  ap- 
pellee was  to  receive  10  per  cent,  of  the  net  profits  of  the  St  Regis  work,  and 
that  as  to  the  other  work  each  partner  was  to  receive  47^  per  cent^  and  the 
appellee  was  to  receive  the  remaining  5  per  cent  of  the  net  profits ;  that  the 
said  copartnership  of  Streeter  &  Lusk,  at  the  time  when  the  copartnership 
was  formed,  entered  into  an  agreement  with  {he  appellee  that  he  should  per- 
form such  services  and  receive  such  compensation  as  above  set  forth;  that 
afterwards,  in  June,  1908,  by  mutual  consent  the  compensation  of  the  appel- 
lee for  his  services  was  enhanced  and  enlarged  by  an  allowance  and  credit 
to  him  of  wages  at  $200  per  month,  for  the  time  during  which  be  should  ren- 
der his  services  while  actually  in  the  state  of  Montana ;  that  in  April,  1907. 
at  the  instance  and  request  of  said  copartnership,  the  appellee  took  charge 
of  certain  railway  work  near  Milwaukee,  Wis.,  known  as  the  "St  Francis 
cut-oflP,"  under  contract  with  the  Chicago  &  Northwestern  Railway  Company ; 
that  the  appellee  took  charge  of  and  looked  after  and  managed  and  conducted 
said  work  at  the  request  of  both  members  of  said  firm  until  it  was  completed 
in  May,  1908,  and  at  the  same  time  he  rendered  aid  and  assistance  to  the 
firm  in  respect  to  its  Montana  contracts,  and  that  the  work  which  the  ap- 
pellee so  did  in  Wisconsin  was,  by  agreem^it  with  said  firm,  taken  and  con- 
sidered as  part  and  parcel  of,  or  in  lieu  of,  the  services  and  assistance  which 
he  might  or  would  have  rendered  in  said  Montana  work,  but  for  the  request 
of  said  firm,  and  the  appellee  was  not  to  be  allowed  any  additional  compen- 
sation for  his  said  work  In  Wisconsin;  that  in  the  latter  part  of  May,  1908, 
the  appellee  was  by  said  firm  instructed  to  go  to  Montana  to  perform  services 
in  the  work  of  the  firm  there,  and  in  obedience  thereto  he  went  to  Montana 
about  June  1,  1908,  and  performed  such  services,  and  in  the  month  of  June, 

1908,  by  mutual  consent  of  the  copartnership  and  the  appellee,  it  was  agreed 
that  the  latter  was  to  be  credited  and  paid  by  said  firm,  in  addition  to  said 
compensation  by  way  of  percentages  of  net  profits,  a  salary  at  the  rate  of 
$200  per  month  for  the  time  during  which  he  should  render  his  services  in 
Montana,  and  that  he  was  paid  such  salary ;  that  he  continued  on  said  work 
in  Montana  from  June  1,  1908,  until  July,  1909,  with  the  exception  of  two 
short  trips  which  he  made  to  Michigan  in  December,  1908,  and  April,  1909; 
that  on  September  28,  1909,  Streeter  died  intestate,  leaving  a  widow  and  two 
daughters;  that  on  November  1,  1909,  by  an  order  made  and  entered  in  the 
probate  court  of  Kalamazoo  county,  in  Michigan,  where  Streeter  was  domi- 
ciled, letters  of  administration  were  issued  upon  his  estate,  and  all  the  prop- 
er^ thereof  and  the  claim  of  the  decedent  against  Lusk  were  within  the 
Jurisdiction  of  said  probate  court ;  that  on  July  18,  1910,  said  court  entered 
its  order  and  decree  adjudging  that  the  widow  and  daughters  of  the  intestate 
were  his  only  heirs,  and  were  entitled  to  his  estate,  and  by  said  order  tiie 
court  assigned  and  distributed  to  them  the  claim  which  said  decedent  had  at 
the  time  of  his  death  against  Lusk,  and  that  the  said  widow  and  heirs  have 
duly  assigned  and  transferred  to  the  appellee^  for  his  own  use  and  benefit 
the  said  claim,  interest  and  right  of  action  against  Luslc,  and  all  moneys  due 
or  owing,  and  their  right  to  an  accounting,  settlement  and  payment  of  the 
moneys,  credits,  and  assets,  of  the  alleged  copartnership ;  that  Streeter  owed 
no  debts  in  Montana,  and  there  has  been  no  application  In  that  state  for  dis- 
tribution of  his  estate.  The  bill  alleges  that  the  net  profits  of  the  copartner- 
ship were  mo^e  than  $410,000,  of  which  the  appellee  is  entitled  to  10  per 
cent,  and  Streeter  was  entitled  to  45  per  cent;  that  the  net  profits  of  the 
contract  Jointly  performed  by  the  firm  ,and  Winston  Bros.  Company  were 
more  than  $58,000;  that  on  April  3,  1909,  the  copartnership  paid  to  the  ap- 
pellee $25,000  on  account  of  his  share  of  such  profits,  and  that  $19,000  is 
still  due  and  unpaid.  The  bill  prays  for  an  accounting  and  for  a  decree  in 
accordance  with  the  appellee's  demands. 

The  answer  denies  that  any  contract  of  any  character  was  entered  into 
between  the  appellee  and  the  firm,  except  the  contract  by  which  the  appellee 
was  to  render  services  upon  a  salary,  and  denies  that  the  copartnership  paid 
the  appellee  the  sum  of  $25,000,  and  alleges  the  fact  to  be  that  on  April  3, 

1909,  in  the  absence  of  the  appellant,  Streeter,  the  father-in-law  of  the  ap- 
pellee, delivered  to  the  appellee  the  check  of  the  firm  of  Streeter  &  Lusk  for 


Digitized  by 


Google 


LU8K  V.  BUSH  371 

tbe  sum  of  1^25,000;  that  the  payment  was  made,  as  the  appellant  was  in- 
formed and  believed,  on  account  of  some  partnership  agreement  existing  be- 
tween Streeter  and  the  appeUee;  that  immediately  upon  learning  of  this 
appropriation  of  ¥25,000  of  the  funds  of  the  copartnership,  the  appellant 
caused  entry  to  be  made  on  the  books  of  said  copartnership,  by  which  Street- 
er was  charged  with  tbe  receipt  of  ^25,000  of  the  funds  of  the  copartnership. 
By  the  final  decree  the  court  found  that  the  total  profits  which  accrued  to 
the  copartnership  of  Streeter  &  Lusk  from  the  contracts  referred  to  in  the 
bill  were  $374,659.84,  of  which  Streeter  and  Lusk  were  each  entitled  to  re- 
ceive $168,596.02,  and  the  appellee.  Bush,  was  entitled  to  receive  $37,465.98, 
hi6  percentage  of  10  per  centum  upon  the  net  profits  of  a  portion  of  the  work, 
and  five  per  centum  upon  the  remainder  thereof,  and  the  court  found  the  bal- 
ance due,  after  crediting  certain  payments  to  the  respective  parties,  and  di- 
rected the  sale  of  certain  personal  property  thereafter  to  be  divided  in  the 
same  ratio. 

Charles  S.  Wheeler  and  John  F.  Bowie,  both  of  San  Francisco,  Cal., 
H.  H.  Parsons,  of  Missoula,  Mont.,  and  Walsh  &  Nolan,  of  Helena, 
Mont.,  for  appellant. 
William  T.  Pigott,  of  Helena,  Mont.,  for  appellee. 
Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  single  question  presented  on  the  appeal  is  whether  the  court  below 
erred  in  finding  that  there  was  an  agreement  between  the  firm  of 
Streeter  &  Lusk  whereby  the  appellee.  Bush,  was  to  receive  a  certain 
percentage  of  the  net  profits  on  the  Montana  contracts  which  were 
performed  by  the  copartnership.  There  is  no  material  conflict  in  the 
testimony.  As  to  whether  or  not  there  was  such  an  agreement,  the 
contentions  of  the  respective  parties  on  the  appeal  involve  only  the 
construction  that  should, be  placed  upon  the  testimony  and  the  corre- 
spondence and  dealings  between  the  parties,  and  the  legal  conclusions 
that  should  be  drawn  therefrom.  The  material  facts  are  in  brief  as 
follows : 

Streeter  and  Lusk  had  for  20  years  been  friends,  and  from  time  to 
time  copartners  in  various  contracts  connected  with  the  construction 
of  railroads.  On  February  1,  1907,  Streeter  telegraphed  to  Lusk  from 
Kalamazoo,  Mich.,  saying: 

"WUl  yon  meet  me  In  Montana  early  next  week?  Winstons  propose  some 
Joint  work;  prices  seem  good." 

The  Winstons  referred  to  were  Winston  Bros.,  a  corporation  en- 
gaged also  in  railroad  construction.  On  March  22,  1907,  Streeter 
wrote  to  Lusk,  stating  that^the  Winstons  had  proposed  doing  the 
Montana  work  on  joint  account: 

'This  matter  came  to  me  personaUy.  I  asked  to  have  you  considered  with 
me.  They  assented  without  hesitation.  *  *  *  I  wish  you  would  wire 
me  their  c/o  Minneapolis,  if  you  want,  or  I  will  wire  you,  so  that  you 
can  meet  me  there  on  my  return  about  the  13th  or  12th." 

Early  in  March  Lusk  and  Streeter  went  to  Montana,  examined  the 
ground,  and  made  their  figures,  and,  while  their  negotiations  with  the 
Winston  Bros,  were  pending,  Streeter  and  Lusk  held  a  conference  at 
the  Florence  Hotel  at  Missoula,  Lusk's  version  of  the  conversation  is 
as  follows: 
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**Tliere  had  been  seyeral  Interviews,  and  Mr.  Streeter  came  into  the  room 
in  the  hotel  that  we  used  for  a  sort  of  an  office,  after  coming  directly  from 
the  Winston  Bros.'  ottice.  He  said:  'l^^rank,  we  are  going  to  get  tliat  work 
on  sliares.  If  we  get  Uiat  work,  I  would  like  to  have  Charley  Bush  in  on  it* 
Ue  says:  'Charley  is  an  experienced  railroad  man,  and  a  good  office  man, 
and  would  make  us  a  valuable  man.'  And  he  says:  'He  is  not  a  pauper. 
He  can  put  up  his  share  of  the  money,  and  we  are  going  to  need  every  bit 
of  the  money  before  we  get  through,  because  that  is  a  big  Job.'  Q.  What,  if 
anything,  did  you  say  after  that?  A.  Not  a  word.  Q.  Was  there  any  talk 
at  any  time  with  regard  to  the  percentage?  A.  Yes;  but  I  overlooked  that. 
After  saying  this,  he  says:  'I  would  like  to  have  Charley  have  10  per  cent 
— ^like  to  have  him  have  5  per  cent,  of  the  tunnel  work  and  10  per  cent  of 
the  other.'  Q.  You  say  you  made  no  reply  to  that?  A.  Absolutely,  I  did 
not,  upon  my  head.  Q.  Why  didn't  you,  Mr.  Lusk,  reply  or  say  something 
when  he  made  that  remark  to  you?  A.  Well,  we  hadn't  got  the  work.  I 
didn't  really  believe  we  were  going  to  get  it  We  had  made  what  I  thought 
pretty  hard  conditions ;  and  we  were  good  friends.  We  had  quit  our  business 
in  Wisconsin  on  a  friendly  basis.  He  tried  two  or  three  times — suggested 
two  or  three  times  previously,  that  It  would  be  a  good  thing  to  get  Mr. 
Bush  on  the  work,  and  I  had  not  agreed  with  him  on  Mr.  Bush's  value, 
and  I  thought  it  was  no  occasion  for  arguing  or  disputing  on  the  subject, 
when  quite  likely  there  would  never  anything  more  come  of  it" 

Streeter  having  died,  his  version  appears  through  the  testimony  of 
one  of  his  attorneys  of  what  was  stated  by  another  of  his  attorneys 
(Col.  Marshall)  to  Lusk  in  July  or  August,  1909,  as  follows : 

*'That  Mr.  Streeter  had  said  to  Mr.  Lusk  substantially:  *We  are  going  to 
get  this  work,  or  this  contract,  and  I  want  Charley,'  meanmg  Mr.  Bush, 
*to  be  in  on  it'  I  don't  know  that  those  were  the  exact  words,  but  that  was 
the  substance  of  it ;  but,  at  any  rate,  he  stated  to  Mr.  Lusk  what  Mr.  Streeter 
had  said  as  to  the  extent  he  desired  Mr.  Bush  to  have  an  interest  in  the 
matter.  Q.  What  was  the  extent?  A.  West  of  Missoula  10  per  cent  and  east 
of  Missoula  5  per  cent  That  when  he  so  stated  that  Mr.  Lusk  had  said  to 
him,  *Has  Charley  got  the  money?' — or  Mr.  Bulh.  The  substance  of  Mr. 
Lusk's  response  to  that  statement  of  the  desire  of  Mr.  Streeter,  and  as  stated 
to  Mr.  Lusk  by  CoL  Marshall  in  my  presence  was,  'Has  Charley  got  the 
money,  or  means  to  carry  his  part?'  and  to  that  Mr.  Streeter  replied  that 
Charley  was  no  pauper;  *he  will  carry  his  part,'  or  substantialfy  that;  of 
course,  I  don't  undertake  to  quote  the  exact  words,  but  that  was  the  sub- 
stance of  it — and  that  Mr.  Lusk  did  not  make  any  response  to  that  state- 
ment by  Mr.  Streeter.  ♦  ♦  ♦  Q.  What,  if  anything,  did  Mr.  Lusk  in 
that  talk  say  to  you,  or  Mr.  Marshall,  or  both  of  you.  with  respect  to  the 
effect  of  the  conversation  related  at  the  Florence  Hotel  as  to  whether  it 
constituted  a  partnership,  or  entitled  Mr.  Bush  to  any  share  in  the  profit — 
did  he  say  anything  about  that?  A.  Yes,  sir;  he  did.  Q.'  What  did  he  say? 
A.  Well,  he  expressed  himself,  as  I  might  say,  and  I  believe  he  stated  that 
he  did  not  consider  that  that  created  the  relation,  so  far  as  Mr.  Bush  was 
concerned,  that  Mr.  Streeter  claimed.  He  clearly  gave  us  to  understand 
that" 

It  will  be  observed  that  there  is  no  material  conflict  between  these 
two  versions  of  the  conversation.  The  only  difference  is  that  in  Lusk*s 
version  the  remark  that  the  appellee  was  no  pauper  and  could  put  up 
his  share  of  the  money  was  not  suggested  by  a  question  from  Lusk, 
and  in  Streeter's  version  it  would  appear  that  it  was  made  in  response 
to  a  question  from  Lusk.  Both  versions  agree  that  Lusk  made  no 
answer  whatever  to  Streeter's  proposition.  Streeter  &  Lusk  soon 
thereafter  got  the  contracts,  but  the  question  of  Bush's  interest  or 
employment  in  connection  with  the  contracts  was  not  again  discussed 
between  them.    There  was  no  written  contract  of  copartnership  be- 


Digitized  by 


Google 


LU8K  V.  BUSH  373 

tween  Streeter  and  Lusk,  and  there  was  no  entry  of  Bush's  name  as 
a  copartner  or  employe,  upon  a  percentage  basis  or  otherwise,  upon 
the  books  of  the  firm.  It  is  very  clear  that  Streeter's  proposition  to 
Lusk  was  that  Bush  be  taken  into  the  copartnership  as  a  member  there- 
of, and  that  he  be  paid  a  certain  percentage  out  of  the  net  ptx)fits. 
The  discussion  of  his  ability  to  carry  his  part  and  of  his  possession  of 
means  to  do  so  could  have  had  no  other  meaning.  It  seems  clear, 
also,  that  the  suggestion  of  Streeter,  which  was  not  assented  to,  but 
was  received  in  silence,  did  not,  under  the  circtunstances,  constitute 
an  agreement  between  Streeter  and  Lusk  for  the  admission  of  Bush  as 
a  copartner,  or  for  his  emplojrment  for  the  firm  upon  a  percentage 
basis.  There  was  no  meeting  of  the  minds  of  Streeter  and  Lusk  upon 
that  proposition. 

The  record  contains  no  findings  of  fact  nor  opinion  of  the  court 
below,  and  in  view  of  the  nature  of  the  testimony  just  considered  we 
must  assume  that  the  decree  of  the  court  was  based  upon  transactions 
which  occurred  subsequently  to  the  time  of  the  conversation  at  tlie 
Florence  Hotel,  and  upon  the  conduct  of  the  appellant  and  the  cir- 
cumstances which  indicated  that  he  knew  that  his  copartner,  Streeter, 
understood  that  his  proposition  to  take  Bush  into  the  firm  had  been 
assented  to,  and  his  own  silence  and  his  failure  to  express  his  dissent 
to  that  understanding.  It  is  evident  from  the  testimony  that  Streeter*s 
imderstanding  of  the  Florence  Hotel  conversation  was  that  in  what 
he  said  he  was  offering  terms  of  copartnership  to  Lusk  in  case  the 
contract  should  be  secured,  one  of  the  terms  of  which  was  that  he  and 
Lusk  should  be  equally  interested,  and  another  that  Bush  was  also  to 
be  a  partner  and  to  receive  a  designated  percentage  of  the  profits. 
Two  days  later  the  contract  was  secured,  and  there  being  no  further 
conversation  in  regard  to  Bush's  interest,  Streeter  apparently  took  it 
for  granted  that  the  terms  on  which  he  had  proposed  to  take  Lusk  in 
were  assented  to.  We  are  not  convinced  that  the  evidence  is  insuffi- 
cient to  sustain  the  conclusion  that  Lusk  was  aware  that  Streeter  so 
understood  the  terms  and  scope  of  the  copartnership,  and  that  Streeter 
believed  that  Lusk  had  agreed  that  Bush  should  be  interested  in  it, 
and  that,  possessing  that  knowledge,  he,  by  his  silence,  when  he  was 
under  a  duty  to  speak,  and  by  his  conduct,  induced  Streeter  to  believe 
that  he  acquiesced  in  his  understanding  of  the  agreement. 

Soon  after  the  conversation  at  the  Florence  Hotel,  Streeter  directed 
Bush,  who  had  been  working  at  Schenectady,  N.  Y.,  to  go  to  Kala- 
mazoo, and  there  he  informed  Bush,  so  Bush  testified,  that  he  was  to 
be  considered  as  interested  in  the  contemplated  Montana  work  on  a 
percentage  basis.    On  April  6,  1907,  Streeter  wrote  Lusk : 

**Charley  Bush  will  be  here  Monday.  I  shall  keep  him  here,  and  leave 
him  behind  me,  when  I  fro  out  there,  to  take  care  of  anything  that  may  de- 
velop between  here  and  Minneapolis,  so  that  we  can  reach  him ;  also  he  and 
Pat  Connelly  will  be  available,  if  anything  develops  in  the  way  of  steam 
shovel  works  for  the  Northwestern." 

Soon  after  that  Streeter  and  Lusk  entered  into  a  contract  for  some 
work  in  Wisconsin,  designated  in  the  record  as  the  "St.  Francis  cut- 
off."   On  April  18th  Lusk  wrote  Streeter: 
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**YoTir  telegram  indicates  that  the  Northwestern  gave  ns  the  St  Franels 
work.  *  *  *  I  think  the  way  that  should  be  handled  is  for  you  and 
Charley  and  Pat  to  sub  the  whole  thing  from  S.  &  L.  10%  less  than  our 
price.  That  makes  a  clean  deal,  and  does  away  with  any  question  of  per- 
sonal equipment,  that  will  of  necessity  have  to  be  taken  into  consideration. 
If  this  is  done,  you  and  Charley  and  Pat  can  handle  that  as  you  please. 
So  far  as  Charley  is  concerned,  we  could  get  along  without  him  here  very 
easily,  and,  if  he  could  do  weU  there,  it  would  be  better  all  around." 

Both  the  parties  to  this  suit  point  to  the  last  sentence  of  the 
letter  as  furnishing  support  to  their  respective  contentions.  On  the 
one  hand,  it  is  said  that  Lusk  therein  indicated  that  Bush  was  not 
needed  in  the  Montana  work,  and  that  it  would  be  better  for  him 
to  engage  in  the  subcontract  suggested,  thereby  eliminating  him 
from  the  consideration  in  the  Montana  contracts.  On  the  other 
hand,  it  is  said  that  the  words  "we  could  get  along  without  hira 
herp  very  easily"  are  to  be  taken  as  conceding  that  Bush  was  identi- 
fied with  Streeter  &  Lusk  in  the  Montana  work,  and  that  Lusk  so 
understood.  Thereafter  Bush  and  Connelly  and  Streeter  organized 
a  concern  called  the  Western  Construction  Company  and  took  the 
subcontract.  The  work  was  not  completed  until  a  year  later— 
about  May  18,  1908.  During  that  period  Bush  received,  not  only 
his  proportion  of  the  profits  of  that  contract,  but  a  salary  of  $150 
per  month  from  the  Western^  Construction  Company.  On  May  18, 
1908,  Streeter  wrote  Bush  from  Montana,  urging  him  to  come  there 
at  once  to  straighten  out  the  accounts  of  Streeter,  Lusk  &  Wins- 
tons.  Bush  went  to  Montana,  and  he  was  paid  $200  per  month 
by  Streeter,  Lusk  &  Winstons.  During  the  years  1907  and  1908, 
Streeter  &  Lusk  had  difficulty  in  obtaining  money  to  finance  their 
contracts.  Lusk  advanced  to  the  firm  about  $38,000,  and  Streeter 
about  $25,000.  No  money  was  demanded  of  or  received  from  Bush. 
Prior  to  September  3,  1908,  Streeter  and  Lusk,  after  the  repayment 
to  them  of  their  respective  advances,  had  each  drawn  out,  as  divi- 
dends, on  June  1st  $5,000,  and  on  July  23d  $10,000;  and  there- 
after in  November,  1908,  they  each  drew  out  $30,000,  on  December 
11th  $5,000,  on  December  23d  $45,000,  and  on  February  8,  1909, 
$45,000.  On  September  3,  1908,  Streeter  wrote  Lusk  from  Kala- 
mazoo : 

"if  you  think  best,  from  the  size  of  jour  accumulation,  to  make  any  divi- 
dend after  paying  Streeter  &  Lusk  back  all  the  money  they  advanced  for 
capital  to  Streeter  &  Lusk,  and  Streeter,  Lusk  &  Winstons,  give  Charley 
Bush  his  sliare." 

To  this  letter  Lusk  made  no  reply,  but  on  the  letter  which  he 
received  he  indorsed: 

*'C.  M.  B.  has  no  interest  in  the  firms  of  S.  &  L.  or  S.  L.  &  W..  unless 
D.  D.  S.  gives  it  to  him  out  of  his  1/2  in  S.  &  L.  or  his  1/4  in  S.  L.  &  W." 

By  the  terms  of  that  letter  Lusk  received  the  distinct  and  ex- 
press information  from  Streeter  that  the  latter  understood  that 
Bush  was  interested  in  the  profits  of  the  Montana  contracts.  If 
Lusk  had  not  in  fact  assented  to  that  understanding,  the  observ- 
ance of  the  duty  of  honest  and  candid  dealing  that  one  partner 
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owes  to  another  required  that  he  immediately  notify  Streeter  that 
he  had  not  agreed  to  the  proposition  that  Bush  be  interested  in 
the  contract.    On  September  18,  1908,  Streeter  wrote  Bush: 

**If  Mr.  Losk  makes  a  dividend,  you  may  send  mine  here  in  New  York 
exchange.  I  wrote  him  some  time  ago  tliat,  when  Streeter  &  Lusk  were  re- 
imbursed for  the  moneys  advanced  in  both  companies,  you  should  be  paid 
your  share  of  the  dividends  whenever  any  were  disbursed.  If  there  should 
be  a  (fisbursement,  and  you  are  not  considered,  I  would  like  to  have  you 
ask  liim  the  reason,  although  I  hardly  expect  there  will  be  any  occasion." 

Lusk  paid  no  attention  to  Streeter's  letter  of  September  3,  1908, 
and  he  ignored  the  suggestion  of  a  division  of  profits.  Bush  never 
at  any  time  had  any  conversation  with  Lusk  about  a  division  of 
profits.  About  two  months  after  Streeter's  letter,  Bush  overheard, 
so  he  testified,  a  conversation  between  Mr.  Streeter  and  Mr.  Lusk. 

**Mr.  streeter  asked  Mr.  Lusk  why  I  hadn't  been  included  in  the  dividends. 
Mr.  Lusk  replied,  because  he  didn't  think  it  was  fair.  Mr.  Streeter  said  it 
was  not  a  question  of  fairness;  that  it  was  an  agreement.  Mr.  Lusk  made 
no  reply  to  that,  and  about  that  time  I  left  the  office.  They  were  there  to- 
gether after  that,  but  I  do  not  know  how  long  or  what  the  conversation 
was  after  that" 

Lusk  did  not  deny  that  the  conversation  occurred  as  stated  by 
Bush,  but  he  testified  that  the  conversation  was  as  follows: 

''Mr.  Streeter  came  to  my  room,  and  asked  me  if  I  had  given  Charley  any 
check  for  liis  share,  and  I  told  him  I  had  not  Then  he  wanted  to  know  if 
I  didn't  intend  to  give  him  any,  and  I  said  I  did  not  and  with  that  he  want- 
ed to  know  why,  and  I  recited  to  him  the  fact  that  on  some  Chicago  &  North- 
western contracts,  which  were  under  negotiations  by  me  some  years  before 
that  and  which  had  been  dropped  temporarily,  and  while  they  were  dropped 
1  went  away  to  Arizona,  with  some  gentlemen  about  some  work,  was  gone 
a  year,  and  he  had  meantime  gone  ahead,  started  these  negotiations  again — 
the  company  had — or  called  us  in  again,  and  he  took  that  work  and  com- 
pleted tiiat  work,  took  another  contract  from  the  Chicago  &  Northwestern — 
and  1  may  say  that  the  Chicago  &  Northwestern  was  counted  my  work  all 
the  time — I  got  Mr.  Streeter  into  it,  and  he  acknowledged  I  was  entitled 
to  participate  in  any  work  he  had.  And  I  learned  after  getting  back  from 
Arizona  about  this  matter,  and  I  said,  'How  did  they  turn  out?'  He  said, 
•You  are  not  interested.*  And  I  said,  'Why?  He  said,  'You  didn't  con- 
tribute any  money,  and  you  don't  get  any  share  of  the  profits,'  and  we  had 
some  little  more  of  that  talk  at  that  time,  and  I  said,  *That  is  not  right; 
that  is  not  f^ir,  and  some  day  you  will  be  sorry  for  this.*  And  I  said,  'Now, 
I  had  this  talk  with  you,  Mr.  Streeter,  and  you  made  that  rule  on  me  at 
that  time,'  and  I  said,  'Now  is  the  time  that  it  has  ccrme  home  to  you. 
Charley  Bush  didn't  contribute  any  money,  he  didn't  contribute  any  services, 
and  he  don't  get  any  share  of  these  profits.*  Q.  What  did  Mr.  Streeter  say 
with  reference  to  that?  A.  I  don't  think  he  said  anything.  I  don't  think 
either  of  us  said  anything— another  word  about  it  I  think  I  said  I  hoped 
he  had  dropped  it;  I  hoped  it  wouldn't  make  a  rupture;  •  ♦  •  that  I 
hoped  it  wouldn't  make  a  break  in  our  friendship,  but  that  I  could  not, 
in  justice  to  myself,  and  to  be  fair  to  myself  and  maintain  my  self-respect, 
concede  the  demand,  and  I  hoped  he  would  drop  it,  *  *  *  and  he  never 
spoke  to  me  of  it  again.** 

Now,  it  was  not  true,  as  Lusk  claims  to  have  stated  to  Streeter 
in  that  conversation,  that  Bush  "didn't  contribute  any  services"  for 
Streeter  &  Lusk.  The  evidence  is  that  during  the  whole  of  the 
time  during  which  Bush  was  engaged  in  the  Wisconsin  work  he 
performed  occasional  services  for  Streeter  &  Lusk,  and  that  Lusk 
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was  aware  of  that  fact.  The  letter  of  April  6,  1907,  which  Streeter 
wrote  to  Lusk,  contained  the  statement  that  Streeter  would  leave 
Bush  behind  him  when  he  went  to  Montana,  "to  take  care  of 
anything  that  may  develop  between  here  and  Minneapolis."  In 
the  letter  of  June  4,  1907,  Streeter  wrote  Lusk  that  he  would  send 
Bush  to  inspect  certain  cars  and  rails  to  be  used  m  the  Montana 
work,  and  two  days  later  wrote  again  referring  to  the  same  mat- 
ter. Lusk  himself  sent  letters  and  telegrams  to  Bush  at  Milwau- 
kee, calling  for  the  performance  of  services  for  the  Montana  work 
of  Streeter  &  Lusk,  such  as  the  hiring  of  laborers,  buying  machin- 
ery, and  the  securing  of  free  transportation  for  laborers  to  go  to 
Montana ;  and  Bush  testified  to  many  other  acts  of  service  rendered 
by  him,  one  item  of  which  was  his  service  in  looking  out  for 
the  interests  of  Streeter  &  Lusk  in  their  contract  with  the  Chicago 
&  Northwestern,  which  had  been  sublet  to  Streeter,  Bush  &  Con- 
nelly. Bush  inspected  cars,  tools,  rails,  and  machinery,  and  saw  to 
their  shipment.  He  made  trips  to  Chicago  and  into  Michigan  for 
Streeter  &  Lusk,  and  that  firm  furnished  him  with  rubber  stamps 
for  use  in  his  correspondence. 

The  fact  that  on  coming  to  Montana  Bush  received  a  salary  of 
.  $200  a  month  for  his  services  while  there  is  not  inharmonious  with 
his  contention  that  he  was  to  receive  a  percentage  of  the  profits 
on  the  contract.  During  the  life  of  the  partnership  agreement  be- 
tween Lusk  and  Streeter^  each  partner  was  allowed,  and  was  paid 
in  addition  to  his  share  of  the  profits,  the  sum  of  $10  a  day  for 
every  day  devoted  to  the  work  of  the  firm  in  connection  with  the 
Montana  contracts.  The  payment  to  Bush  of  a  salary  of  a  less 
amount  than  that  which  was  allowed  to  the  partners  was  evidently 
regarded,  by  Streeter  and  Bush  at  least,  as  in  line  with  the  allow- 
ances to  Streeter  and  Lusk, 

[2-4]  The  appellee  understood  that  he  was  an  employ^  upon  a 
percentage  of  the  profits,  and  his  bill  in  the  present  suit  was  framed 
upon  that  theory.  Streeter  understood  that  the  appellant  was  a 
partner,  and  Lusk  so  understood  Streeter's  proposition.  There  is 
not  a  fatal  variance,  however,  between  the  pleading  and  the  proof. 
The  appellant  has  been  in  no  way  misled  by  the  allegations  of  thcf 
bill.  The  evidence  which  has  been  adduced  is  the  same  which 
would  have  been  presented  under  an  allegation  that  the  appellee's 
relation  was  that  of  a  copartner,  and  the  relief  which  has  been 
accorded  is  the  same  as  that  which  would  have  been  accorded 
upon  proof  that  the  appellee  was  a  partner.  Equity  will  regard 
the  bill  as  stating  the  facts  with  sufficient  clearness  to  justify  the 
decree  which  the  court  below  rendered  upon  the  pleadings  and  the 
evidence.  The  appellee's  failure  to  plead  estoppel  was  waived  by 
the  appellant's  failure  to  object  on  that  ground  to  the  introduction 
of  the  evidence  which  established  it. 

The  decree  is  affirmed. 

ROSS,  Circuit  Judge,  dissents. 
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LUCID  ▼.  E.  L  DU  PONT  DB  NEMOURS  POWDER  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912J 

No.  2,106. 

L  NXOUGENOB   (I  121*)— RE8   IP8A  LoQUITUB — SCOFB  OF  DOOTBIRA 

Since  the  doctrine  of  res  Ipsa  loquitur  Involves  an  exception  to  the 
general  rule  that  negligence  must  be  affirmatively  shown,  and  Is  not  to 
be  Inferred,  It  Is  applicable  only  when  the  nature  of  the  accident  Itself, 
not  only  supports  an  Inference  of  defendant's  negligence,  but  excludes 
all  others. 

[Ed.  Note.— For  other  cases,  see  Negligence^  Cent  Dig.  9f  217-220,  224- 
228,  271 ;  Dec.  Dig.  »  121.*] 

2.  Masteb  Airn  Servant  (S  265*)— -Injttbt  to  Employe — ^Rss  Ipsa  Loquitob 

— APPLICABILITr   OF  DOCTBINB. 

Generally,  but  not  always,  the  res  Ipsa  loquitur  doctrine  Is  Inapplica- 
ble to  an  action  against  an  employer  for  Injury  to  an  employ 6. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Dig.  i9  877- 
908;    Dec.  Dig.  i  265.* 

Application  of  doctrine  of  res  Ipsa  loquitur  in  actions  for  injuries  to 
servants,  see  note  to  Cam^e  Steel  Co.  ▼.  Byers,  82  C'C.  A.  121.] 

t.  Masteb  ano  Sebvant  (|  265*) — Injtjbt  to  EMPLOTt^PuDADiwci — Res  Ipsa 
LoQurruB. 

In  an  action  for  personal  Injury  to  an  employ^  a  complaint  charging 
that  defendant  negligently  and  carelessly  had  and  kept  stored  in  a 
building,  in  which  It  was  engaged  in  manufacturing  dynamite,  a  great 
quantity  of  dynamite  and  other  high  explosives,  approximately  30,000 
pounds,  is  sufDcient  to  Invoke  the  res  ipsa  loquitur  doctrine  where  as- 
sumption of  risk  Is  required  to  be,  but  Is  not,  pleaded;  the  complaint 
excluding  any  assumption  that  the  negligence  might  have  been  the  act  of 
a  fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  f{ 
877-808,  ©56;    Dec.  Dig.  t  265.*] 
4  Masteb  ano  Sebvant  (|  262*)— Assumption  of  Risk— PLBAniNo. 

Under  the  California  practice,  assumption  of  risk  must  be  pleaded. 

[Ed.  Note.— For  other  cases^  see  Master  and  Servant  Cent  Dig.  il 
865-859;  Dec.  Dig.  i  262.* 

Assumption  of  risk  hiddent  to  ^nployment  see  notes  to  Chesapeake 
&  0.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

B.  Pleading  (||  192,  367*)— Indefiniteness— Remedy. 

Objection  that  allegations  of  a  complaint  are  Indefinite  should  be  raised 
by  a  motion  to  make  more  definite  and  certain,  and  not  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  fS  408-427 ;   Dec 
Dig.  H  192,  367.*] 
e.  Masteb  and  Sebvant  (f  256*)— Injubt  to  BmflotA— Complaint— Sxttfit 

CIENCT. 

The  complaint  In  an  action  against  an  employer  for  personal  Injury 
sufficiently  stated  a  cause  of  action,  as  against  demurrer,  where  It  al- 
leged that  on  a  specific  date  plaintiff  was  employed  by  defendant  a  man- 
ufacturer of  explosives  as  a  track  foreman  on  a  tramway;  that  while 
plaintiff  was  so  employed,  defendant  negligently  had  and  kept  stored  in 
a  building  which  it  used  dynamite  and  other  high  explosives,  approxi- 
mating 30,000  pounds;  that,  through  such  negligence,  such  explosives 
were  permitted  to  and  did  explode,  causing  an  explosion  of  other  dyna- 

*ror  otb«r  oaacs  ■••  Mun«  topic  4  f  jxumbmr  in  Dec.  A  Am.  Dlgi.  1B07  to  dat«,  ft  Rep'r  Ind«z«i 
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mite  and  high  explosiyes  belonging  to  defendant;  and  that  plaintiff  was 
Injured  by  the  second  explosion,  eta 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  809- 
812,  815;   Dec.  Dig.  i  256.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California.  » 

Action  by  John  Lucid  against  the  E.  I.  Du  Pont  De  Nemours  Powder 
Company,  a  corporation.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

The  plaintiff  In  error,  In  his  complaint  to  recover  damages  for  personal 
Injuries,  aUeged  that  on  February  20,  1908,  he  was  employed  by  the  defend- 
ant In  error,  a  corporation  engaged  In  manufacturing  and  storing  adds,  pow- 
der, dynamite,  and  other  high  explosives,  as  a  track  foreman  on  a  certain 
tramway  connected  with  said  business;  that  on  that  date,  while  engaged  In 
such  business,  the  defendant  In  error  negligently  and  carelessly  had  and  kept 
stored,  in  a  building  which  It  used  for  such  manufacturing  purposes,  a  great 
quantity  of  dynamite  and  other  high  explosives,  approximately  30,000  pounds 
thereof;  that  by  reason  of  the  negligence  and  carelessness  of  the  defendant  In 
error  In  storing  such  dynamite  and  other  high  explosives  the  said  great  quan- 
tity thereof  and  other  high  explosives  so  stored  was  permitted  to  and  did 
explode;  that  the  explosion  caused  an  explosion  of  other  dynamite  and  high 
explosives,  belonging  to  the  defendant  In  error  and  in  Its  possession,  loaded 
on  four  cars  approximately  600  feet  distant  from  the  building,  which  cars 
were,  at  the  time  of  the  second  explosion  passing  along  a  tramway  on  which 
the  plaintiff  in  error  had  been  put  to  work  by  the  defendant  In  error;  and 
that  by  the  second  explosion  the  plaintiff  In  error  was  injured.  The  de- 
fendant in  error  demurred  to  the  complaint,  first,  on  the  ground  that  the 
facts  stated  were  insufficient  to  constitute  a  cause  of  action;  and,  second, 
that  the  complaint  is  uncertain,  in  that  it  cannot  be  ascertained  therefrom 
whether  the  alleged  negligence  consisted  in  the  manner  in  which  the  dyna- 
mite was  stored,  or  whether  it  consisted  in  storing  such  a  quantity  of  dyna- 
mite as  therein  set  forth,  or  whether  it  consisted  in  keeping  dynamite  stored 
in  a  building  where  it  was  engaged  in  the  manufacture  of  dynamite  and  other 
high  explosives.  The  court  below  sustained  the  demurrer,  and,  the  plaintiff 
in  error  failing  to  file  an  amended  complaint,  it  was  ordered  that  the  cause 
be  dismissed,  and  that  judgment  be  entered  for  the  defendant  in  error. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  all  of  San  Francisco,  Cal., 
for  plaintiff  in  error. 

Pillsbury,  Madison  &  Sutro,  of  San  Francisco,  Cal.,  for  defendant 
in  error. 

Before' GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
It  is  contended  that  upon  the  statement  of  the  facts  alleged  in  the 
complaint  a  cause  of  action  arises  in  favor  of  the  plaintiff  in  error, 
and  a  presumption  of  negligence  on  the  part  of  the  defendant  in  er- 
ror, or,  in  other  words,  that  res  ipsa  loquitur.  The  doctrine  of  res 
ipsa  loquitur  involves  an  exception  to  the  general  rule  that  negligence 
must  be  affirmatively  shown,  and  is  not  to  be  inferred,  and  the  doc- 
trine is  to  be  applied  only  when  the  nature  of  the  accident  itself,  not 
only  supports  the  inference  of  the  defendant's  negligence,  but  ex- 
cludes all  others. 

[2]  It  is  the  general  rule  that  in  actions  by  employes  against  their 
employers  for  injuries  sustained  through  negligence,  the  mere  fact 
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of  the  injury  creates  no  presumption  of  n^ligence  on  the  part  of  the 
employer,  and  that  the  doctrine  of  res  ipsa  loquitur  does  not  apply. 
Chicago  &  N.  W.  Ry.  Co.  v.  O'Brien,  132  Fed.  593,  67  C.  C,  A.  421 ; 
Northern  Pac.  Ry.  Co.  v.  Dixon,  139  Fed.  737,  71  C.  C.  A.  555 ;  Shan- 
drew  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  142  Fed.  320,  73  C.  C.  A. 
430;  Omaha  Packing  Co.  v.  Sanduski,  155  Fed.  897,  84  C.  C,  A.  89, 
19  L.  R.  A.  (N.  S.)  355;  Patton  v.  Illinois  Cent.  R.  Co.  (C.  C.)  179 
Fed.  530;  Midland  Valley  R.  Co.  v.  Fulgham,  181  Fed.  91,  104  C. 
C.  A.  151 ;  Montbriand  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (C.  C.)  191 
Fed.  988.  The  reason  of  the  rule  is  that  ordinarily  it  cannot  be  known 
with  reasonable  certainty  that  the  injury  did  not  result  from  the  neg- 
ligence of  some  fellow  servant,  or  that  it  did  not  result  from  a  risk 
of  the  employment  which  the  employed  assumed,  including  that  of 
the  n^ligence  of  his  fellow  servants.  In  Patton  y.  Texas  &  Pacific 
Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  the  court  said: 

••Where  the  testimony  leaves  the  matter  nhcertain,  and  shows  that  any  one 
of  half  a  dozen  things  may  have  brought  about  the  Injury,  for  some  of  which 
the  employer  is  responsible,  and  for  some  of  which  he  is  not,  it  is  not  for 
the  Jury  to  guess  between  these  half  a  dozen  causes,  and  find  that  the  neg- 
ligence of  the  employer  was  the  real  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  conclusion." 

In  Texas  &  Pacific  Ry.  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct. 
707,  41  L.  Ed.  1136,  the  foreman  in  charge  of  a  switch  engine  was 
injured  by  the  explosion  of  another  engine  near  by.  The  Supreme 
Court  approved  the  charge  to  the  jury: 

••That  the  mere  fact  that  an  injury  is  received  by  a  servant  in  consequence 
of  an  explosion  will  not  entitle  him  to  a  recovery,  but  he  must,  besides  the 
fact  of  the  explosion,  show  that  it  resulted  from  the  fidlure  of  the  master  to 
exercise  ordinary  care,  either  in  selecting  such  engine  or  in  keeping  it  in 
reasonably  safe  repair." 

But  the  rule  is  not  inexorable,  and  there  are  cases  in  which  the 
maxim  "res  ipsa  loquitur"  should  be  held  to  apply  even  to  actions 
brought  by  employes  against  their  employers.  Such  a  case  was  recog- 
nized by  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  in  Byers 
V.  Carnegie  Steel  Co.,  159  Fed.  347,  86  C.  C.  A.  347,  16  L,  R.  A.  (N. 
S.)  214,  in  which  it  was  held  that  when  the  character  of  an  accident,  and 
the  circumstances  under  which  it  occurred  are  such  as  to  point  strongly 
to  an  abnormal  and  dangerous  condition  of  machinery,  and  to  its 
long-continued  existence  under  circumstances  which  indicated  that 
the  employer  by  reasonable  care  should  have  known  of  such  condi- 
tion and  that  the  employe  ass'umed  no  risk  thereof,  the  relation  of 
employer  and  employe  does  not  forbid  an  inference  of  the  employer's 
n^ligence  from  the  fact  of  the  accident. 

In  Westland  v.  Gold  Coin  Mines  Co.,  101  Fed.  59,  41  C.  C.  A.  193, 
the  defendant  had  constructed  a  stuU  for  the  use  of  its  employes  in 
a  narrow  and  dark  fissure  in  a  mine,  900  feet  beneath  the  surface 
of  the  earth,  knowing  that  it  would  be  weighted  at  times  with  tons 
of  earth  and  rock;  but  the  stuU  was  of  insufficient  strength  or  im- 
properly constructed,  and  gave  way,  causing  the  death  of  plaintiff's 
intestate*    Judge  Thayer,  in  delivering  the  opinion  of  the  court,  said : 
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"The  foct  that  the  stall  fiell  demonstrates  that  It  was  insufficient  to  sup- 
port the  load  with  which  it  was  burdened  at  the  time  it  felL  The  case  \n 
hand,  then,  is  not  of  that  kind  of  which  it  may  be  said  that  the  occurrence 
of  the  accident  affords  no  evidence  of  negligence." 

In  Sullivan  v.  Rowe,  194  Mass.  500,  80  N.  E.  459,  the  accident  was 
held  to  be  of  itself  evidence  of  negligence  of  the  employer  in  his  fail- 
ure to  give  the  employe  a  safe  place  in  which  to  work,  in  that  the  ma- 
chinery was  defective,  and  its  defect  should  have  been  discovered  by 
proper  inspection.  In  Hemphill  v.  Buck  Creek  Lumber  Co.,  141  N. 
C.  487,  54  S.  E.  420,  it  was  held  that  a  presumption  of  negligence 
arose  from  the  fact  that  a  brakeman  was  injured  because  of  the  de- 
railment of  a  car  on  which  he  was  riding,  which  occiu*red  through 
the  spreading  of  the  track  which  rested  on  rotten  cross-ties;  and  in 
Sackewitz  v.  American  Biscuit  Mfg.  Co.,  78  Mo.  App.  144,  where  the 
plaintiflf,  while  working  in  a  factory,  was  struck  by  the  falling  of  a 
piece  of  timber,  it  was  held  that  the  circimistances  were  such  as  to 
create  a  presumption  of  n^ligence.  Similar  cases  are  Moynihan  v. 
Hilfs  Co.,  146  Mass.  586,  16  N.  E.  574,  4  Am.  St.  Rep.  348;  Gor- 
man  v.  Milliken,  42  Misc.  Rep.  336,  86  N.  Y.  Supp.  699. 

[3, 4]  The  substance  of  the  complaint  in  charging  negligence  in 
the  present  case  is  that  the  defendant  negligently  and  carelessly  had 
and  kept  stored,  in  the  building  in  which  it  was  engaged  in  manu- 
facturing dynamite,  a  great  quantity  of  dynamite  and  other  high  ex- 
plosives, approximately  30,000  pounds.  From  the  very  nature  of 
the  allegations,  the  assumption  that  the  negligence  may  have  been  the 
act  of  a  fellow  servant  is  excluded,  and  it  would  seem,  therefore, 
that  the  maxim  "res  ipsa  loquitur"  should  apply;  for  the  defense 
of  assimiption  of  risk  is  one  that  under  the  practice  in  California  must 
be  pleaded  by  the  defendant.  Magee  v.  North  Pac,  C.  R.  Co.,  78  Cal. 
430,  21  Pac.  114,  12  Am,  St.  Rep.  69. 

[5,  B]  But,  irrespective  of  any  presimiption  that  should  be  indulged 
upon  the  allegations  of  the  complaint,  we  are  of  the  opinion  that, 
while  those  allegations  may  be  open  to  objection  for  want  of  definite- 
ness,  an  objection  which  should  have  been  presented  by  a  motion  to 
make  them  more  definite  and  certain,  they  are  sufficient  as  against 
a  demurrer  for  want  of  facts  to  constitute  a  cause  of  action.  In 
Stephenson  v.  Southern  Pac.  Co.,  102  Cal.  148,  34  Pac.  620,  the  court 
said : 

'*It  is  held  in  tliis  state,  and  nearly  all  of  the  United  States,  that  it  is 
sufficient  to  allege  the  negUgence  in  general  terms,  specifying,  however,  the 
particular  act  alleged  to  have  been  negligently  done.** 

In  Sante  F6,  P.  &  P.  Ry.  Co.  v.  Hurley,  4  Ariz.  259,  36  Pac.  217, 
the  plaintiff  was  employed  by  the  defendant  as  a  brace  or  spud  holder 
about  a  certain  pile  driver.    The  complaint  alleged  that  the — 

"said  pile  driver,  at  wMch  plaintilT  was  so  placed  as  said  employ^  of  said 
defendant  as  such  brace  or  spud  holder  in  operation  of  the  same,  was,  as  it 
was  then  used  and  managed  by  the  defendant  by  and  through  its  superintend- 
ing foreman  and  managing  agent,  unsafe,  defective,  and  insecure,  of  whicti 
the  defendant  at  the  time  had  notice ;  ♦  ♦  *  that  the  weight  used  in  con* 
nection  with  the  operation  of  said  pile  driver  escaped  from  its  fastenings 
and  feU  with  such  force,"  etc. 
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The  court  said,  in  construing  the  language  of  the  complaint : 

''We  should  make  every  reasonable  intendment,  and  read  and  apply  the 
terms  in  their  natural  and  usual  sense,  and  sustain  the  pleading,  if  possible. 
Now,  taking  the  words  In  their  ordinary  and  usual  sense,  their  meaning  is 
that  the  injury  was  the  immediate  result  of  the  weight  escaping  from  its 
fastening  and  faUing  upon  the  plaintiff's  hand  and  arm.  The  reasonable  in- 
tendments are  that  it  escaped  because  it  was  insecurely  fastened,  and  that 
for  that  reason  it  was  defective  and  unsafe,  and,  being  so,  the  defendant 
used  If 

In  Rathbun  v.  White,  157  Cal.  248,  107  Pac,  309,  the  plaintiff 
allied  that  the  defendants — 

*'did  negligently  keep  and  store  on  said  premises  Hercules,  dynamite,  giant 
powder,  gunpowder,  and  nitroglycerine  and  other  similar  highly  explosive  sub- 
stances, and  also  a  large  quantity  of  gunpowder,  sporting  powder,  and  blasting 
powder,  to  wit,  more  than  50  pounds,  and  not  in  a  box  with  its  top  or  side 
exposed  to  view,  nor  as  near  the  main  entrance  of  said  building  as  prac- 
ticable." 

It  was  further  alleged  that  the  said  dynamite,  etc.,  so  stored 
and  kept  in  said  building,  exploded.  Certain  of  the  allegations  of 
negligence  pointed  to  a  violation  of  an  ordinance  regulating  the 
method  of  storage.  The  contention  was  made  that  the  complaint 
was  framed  on  the  sole  theory  that  the  defendants  had  violated 
the  ordinance,  and  that  there  was  no  issue  concerning  any  other 
negligence.  But  the  court  pointed  to  the  fact  that  the  complaint 
alleged  that  the  defendants — 

'Negligently  kept  and  stored  Hercules,  dynamite,  giant  powder,  and  gunpow- 
der, and  that  the  explosive  so  kept  exploded." 

Said  the  court: 

''It  is  sufficient,  under  the  rule  well  settled  in  this  state,  to  charge  negli- 
gence by  the  general  averment  that  the  defendant  negligently  did  the  par- 
ticular act  which  resulted  in  damage  to  plaintiff." 

In  Wild  V.  O.  S.  L.  R.  Co.,  21  Or.  159,  27  Pac.  954,  the  allega- 
tion of  negligence  was  that  the  defendant  failed  to  provide  a  safe 
place  for  the  plaintiff  to  work — 

'*but  negligently  and  carelessly  caused  and  permitted  a  locomotive  and  cars 
then  upon  its  tracks  to  run  up  against  the  car,  upon  which  the  plaintiff  was 
working  as  aforesaid,  with  great  violence." 

The  court  held  that  the  allegation  was  broad  enough  to  admit 
evidence  of  all  kinds  and  degrees  of  negligence  on  the  part  of  the 
defendant,  which  resulted  from  causing  or  permitting  the  locomo- 
tive to  run  down  upon  the  place  where  the  plaintiff  was  at  work, 
and  quoted  with  approval  the  language  of  the  opinion  in  Hilde- 
brand  v.  Railroad  Co.,  47  Ind.  399,  where  it  was  said : 

*'No  authority  can  be  found,  where  negligence  has  been  directly  charged 
against  the  defendant,  that  a  demurrer  for  want  of  sufficient  facts  has  been 
sustained."    ■ 

In  O'Brien  v.  Corra-Rock  Island  Min.  Co.,  40  Mont.  212,  105 
Pac.  724,  the  complaint  alleged  that : 

"The  defendants  had  negligently  and  wrongfully  stored  and  were  keeping 
negUgently  a  large  and  dangerous  quantity  of  dynamite,  about  500  pounds." 
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And  it  alleged  that  the  death  of  O'Brien — 
"was  caused  proximately  by  the  said  defendants  having  thus  stored  negligently 
said  large  and  dangerous  quantity  of  dynamite." 

The  appellate  court  sustained  the  judgment  which  the  plaintiff 
recovered,  but  no  question  was  raised  as  to  the  sufficiency  of  the 
allegations  of  the  complaint. 

In  Tissue  v.  Baltimore  &  O.  R.  Co.,  112  Pa.  91,  3  Atl.  667,  56 
Am.  Rep.  310,  it  was  held  that  whether  or. not  there  was  negli- 
gence in  placing  a  dynamite  magazine  where  its  explosion  killed 
an  employe  engaged  in  the  ordinary  discharge  of  his  duty  in  no 
way  connected  with  the  magazine,  or  whether  the  explosion  was 
the  result  of  an  accident  which  no  ordinary  human  foresight  could 
provide  against,  was  a  question  for  the  jury.  The  court  said  that 
the  inquiry  was — 

"as  to  the  negligence  of  the  company  in  permitting  so  great  a  quantity  of 
dynamite  to  be  placed  in  such  position  that  an  accidental  explosion  of  it 
might  result  in  death  or  injury  to  its  servants." 

In  Lykiardopoulo  v.  New  Orleans  &  C.  R.  Light  &  Power  Co., 
127  La.  309,  S3  South.  575,  Ann.  Cas.  1912A,  976,  the  plaintiff's  in- 
testate, an  employe  of  the  defendant,  was  killed  by  the  explosion 
of  a  boiler.    The  complaint  alleged  that  the  explosion — 

"was  caused  hy  defendant's  negligence  and  want  of  skill  and  attention;  that 
defendant  failed  to  care  for  said  boiler,  and  by  its  negligence  and  want  of 
skin  and  attention  the  boiler  was  weakened  and  unable  to  carry  the  steam 
pressure  to  which  the  defendant  negligently  subjected  it" 

The  complaint  was  excepted  to  on  the  ground  of  vagueness,  and 
for  failure  to  specify  the  particulars  out  of  which  arose  the  negli- 
gence charged  against  defendant.  The  court  held  the  complaint 
sufficient,  in  that  it  attributed  the  explosion  to  no  inherent  defect 
in  the  boiler,  but  to  the  defendant's  want, of  care  and  skill  in  its 
operation.    The  court  said: 

"Ordinarily,  where  only  the  ultimate  facts  are  alleged,  and  particulars  are 
called  for,  the  court  should  require  the  pleader  to  give  the  particulars  in- 
tended to  be  relied  upon;  but  cases  readily  suggest  themselves  which  ought 
to  be  an  exception  to  that  rule,  and  the  present  case  would  seem  to  be  one 
of  them,  for  the  reason  assigned  by  the  learned  trial  judge,  namely,  that 
the  manner  of  the  operation  of  this  boiler  was  peculiarly  within  the  knowledge 
of  the  defendants.  In  cases  where  the  plaintiff  cannot  be  expected  to  have 
any  information  as  to  the  causes  of  the  accident,  whereas  the  defendant,  on 
the  contrary,  must  be  assumed  to  be  fully  informed  on  the  subject,  and  where 
the  accident  is  of  the  kind  which  ordinarily  do  not  occur  when  due  care  has 
been  exercised,  the  rule  of  evidence  is  that  the  accident  speaks  for  itself — 
res  ipsa  loquitur ;  that  is  to  say,  that  a  presumption  of  negligence  arises  from 
the  fact  itself  of  the  accident.  In  such  cases,  the  plaintiff  not  only  need 
not  allege  the  particular  acts  of  omission  or  commission  from  which  the 
accident  has  resulted,  but  need  not  even  prove  them.  The  accident  itself 
makes  out  a  prima  facie  case,  and  the  burden  is  on  defendant  to  show  ab- 
sence of  negligence.  Res  ipsa  loquitur.  That  rule  is  of  peculiar  appUcability 
in  cases  of  boiler  explosions." 

In  Brown  v.  West  Riverside  Coal  Co.,  143  Iowa,  662,  120  N.  W. 
732,  28  L.  R.  A.  (N.  S.)  1260,  the  plaintiff  charged  the  defend- 
ant with  negligence  in  failing  to  provide  the  deceased  with  a  safe 


Digitized  by 


Google 


THB  NTAGK  883 

place  in  which  to  work,  in  storing  and  keeping  powder,  dynamite, 
and  caps  in  a  building  which  was  the  only  place  provided  for  the 
workmen  to  deposit  their  tools,  clothuig,  and  lunches,  and  in  bring- 
ing into  said  shanty  where  such  explosives  were  kept  a  telephone 
connected  with  wires  upon  which  electric  currents  were  admitted, 
or  liable  to  be  conducted,  without  due  regard  to  the  danger  of  such 
wires  becoming  overcharged  and  causing  an  explosion,  such  as  did 
in  fact  result    The  court  said : 

"The  negUgence  charged  In  this  case  is  not  founded  upon  the  use  of  ex- 
plosives in  the  prosecution  of  the  defendant's  work,  but  in  the  alleged  lack 
of  care  in  keeping  and  storing  them.  This,  under  all  ordinary  circumstances, 
is  a  question  of  t&cL  *  *  *  It  is  also  argued  that,  even  if  the  defendant 
was  negUgent  in  keeping  the  explosives  in  the  shantyr  we  are  whoUy  without 
evidence  from  which  to  find  that  this  fidlure  of  duty  was  the  proximate  cause 
of  the  disaster.  'Who  can  tell,'  counsel  ask,  Srhat  was  the  cause  of  the  ex- 
plosion— ^whether  lightning,  or  some  reckless  or  thoughtless  act  of  the  work- 
men?* *  •  •  The  argument  is  a  plausible  one^  but  we  think  it  cannot 
ivevail.  It  is  very  true  that  it  is  not  within  human  power  to  discoyer  and 
make  known  with  certainty  aU  of  the  immediate  circtimstances  attendant 
upon  this  tragedy,  but  such  exact  and  detailed  proof  is  not  required." 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings. 


THE  NYACK. 

CROSBY  TRANSP.   CO,  v.  SAUTTER. 

(Circuit  Court  of  Appeals,  Seventh  Qrcuit    April  23,  1912L) 

No.  1,84a 

Admraltt  (I  118*) — ^Appeal— Review. 

Act  Feb.  16,  1875,  c.  77.  18  Stat  315  (U.  S.  Comp.  St  1901,  p.  525), 
which  provided  that  Circuit  Courts  in  admiralty  cases  on  their  instance 
side  might  impanel  a  jury,  whose  yerdict,  unless  set  aside,  should  be 
conclusive  on  the  issues  of  fact  submitted,  on  review  by  the  Supreme 
Court  has  no  application  to  appeals  from  the  District  Court  to  the  Cir- 
cuit Court  of  Appeals  in  admiralty,  in  which  the  decree  is  reviewable 
both  as  to  the  law  and  facts ;  and  where  in  such  cases  the  District  Court 
has  directed  a  jury  trial  under  Rev.  St  t  566  (U.  S.  Comp.  St  1901,  p. 
461),  their  verdict  is  not  conclusive  on  the  appellate  court  although  as 
a  general  rule  it  will  not  be  reversed  when  the  evidence  is  conflicting. 

[Ed.  Note.— F6r  other  cases,  see  Admiralty,  Cent  Dig.  H  758-775,  794; 
Dec  Dig.  i  118.*] 

SSAISN   (i  29*>— INJUBT  in   SEBVlClfr->TiTABn.TTT  OV  VESSEL. 

Libelant  who  was  chef  on  a  lake  steamer,  was  injured  by  slipping 
and  falling  in  a  passageway,  the  floor  of  which  was  wet  because  of  leak* 
age  from  pipes  and  water  spiUed  by  seamen  when  washing  their  clothes 
on  the  dedLt  as  they  were  permitted  to  do.  The  vessel  had  recently  been 
inspected  and  given  a  certificate  of  seawortliiness  by  a  federal  inspector, 
and  there  was  no  rule  nor  custom  which  required  her  to  furnish  equip- 
ment for  washing  clothes  otlier  than  that  used  in  this  case.  So  far  as 
shown  by  tlie  evid^ce,  the  leakage  from  pipes  may  have  been  due  to  the 
negligent  faUure  to  dose  faucets,  and  not  to  any  defect  in  the  pipes. 
Held,  on  the  evidence,  that  the  injury  was  caused  by  the  negligence  of 
members  of  the  crew,  who  were  Ubelant's  fellow  servants;    and  it  ap- 
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peaiing  that  the  vessel  was  in  bo  way  unseawortby,  o^  lacking  or  de* 
fectlve  in  equipment,  she  was  liable  in  rem  only  to  the  extent  of  fur- 
nishing to  libelant  maintenance  and  proper  treatment  for  his  injury,  and 
for  his  wages  to  the  end  of  the  voyage. 

[Ed.  Note. — For  other  cases,  see  SSeamen,  C^t  Dig.  f|  180,  188-194; 
Dec.  Dig.  I  29.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Suit  in  admiralty  by  William  P.  Sautter  against  the  steamer  Nyack ; 
Crosby  Transportation  Company,  claimant.  Decree  for  libelant,  and 
claimant  appeals.    Reversed. 

Libel  In  rem  against  the  passenger  steamer  Nyack,  filed  November  29,  1909 
Hearing  before  the  District  Ck)nrt  and  a  Jury,  December  15,  1910.  Verdict 
and  decree  for  appellee  for  ?1,041.45,  damages  and  costs.  Appellant  claimed 
as  owner  of  the  steamer.  At  the  time  of  the  accident,  June  4,  1909,  the 
libelant  was  chef  on  the  steamer  Nyack,  a  passenger  vessel  engaged  in  inter- 
state commerce  on  Lake  Michigan,  properly  enrolled  and  licensed.  The 
steamer  was  owned  by  the  Crosby  Transportation  Company,  claimant  and  ap 
pellant  herein.  About  1  o'clock  p.  m.  of  that  day,  a  fire  drill  was  held,  and  iu 
such  drill  the  utmost  haste  is  required  of  every  m^nber  of  the  crew.  At 
the  first  sound  of  the  fire  signal,  the  libelant  started  on  a  run  from  his 
kitchen  to  his  post  at  the  first  gangway.  In  the  passageway  leading  from 
the  kitchen  to  the  first  gangway,  libelant  slipped  and  fell,  while  engaged  in 
his  duty  in  answer  to  the  fire  call,  by  reason  of  the  wet  and  slippery  condi- 
tion of  the  floor.  In  faUing,  he  slid  and  struck  his  left  knee  upon  an  ash 
bucket,  breaking  the  kneecap,  which  injury  is  permanent  The  injury  has, 
and  will  continue  to  greatly  reduce  libelant's  earning  capacity.  Libelant 
charges  that  the  wet  and  slippery  condition  of  the  passageway  was  due  to 
the  defective  and  insufficient  appliances  in  the  forecastle,  in  consequence  of 
which  enough  water  was  allowed  to  flow  from  the  forecastle  to  the  scupper 
hole  of  the  flrst  gangway  to  keep  the  floor  constantly  wet  and  slippery.  This 
wet  and  slippery  condition  of  the  floor  was  the  proximate  cause  of  the  acci- 
dent The  libel,  as  amended,  covers  all  the  facts  and  issues  in  the  case,  and 
charges  that  the  steamer  Nyack  was  insufficient  and  unseaworthy,  and  that 
the  accident  resulted  from  this  insufficiency  and  unseaworthiness.  The  the- 
ory of  the  case  was  given  to  the  Jury  by  the  charge,  substantially  as  follows: 

'*This  is  an  action  in  admiralty,  lustituted  by  a  libel  against  the  boat  and 
against  the  owners  of  the  boat  The  owner  of  this  boat  is  a  corporation 
known  as  the  Crosby  Transportation  Company.  The  theory  upon  which  the 
libel  is  based  is  that  the  libelant  while  in  the  exercise  of  ordinary  care  and 
in  the  discharge  of  his  duty  as  an  employ^,  was  injured  by  a  fall  in  the  nar- 
row passageway  of  the  steamer  Nyack,  on  the  port  side  of  the  boat,  whicU 
fall  was  caused  by  the  wet  and  slippery  condition  of  the  floor  of  the  passage- 
way ;  that  that  condition  was  brought  about  by  water,  some  of  it  soapy,  and 
some  of  it  dirty,  and  some  of  it  the  leakage  of  the  pipes  that  came  from  the 
place  which  had  been  assigned  by  the  respondent  company  to  the  deck  hands 
where  they  might  wash  their  clothes,  on  the  main  deck.  Just  forward  of  the 
cook's  galley.  The  theory  upon  which  this  libel  is  based  is  that  the  master 
is  bound  to  exercise  reasonable  care  to  provide  a  safe  place  for  his  employ^ 
to  work  in ;  and  the  theory  is  that  by  instituting  the  appliances  and  grant- 
ing the  privilege  to  the  deck  hands  to  wash  their  clothes  with  the  facilities 
there  furnished,  the  respondent  was  not  able  to  furnish,  and  did  not  furnish, 
the  reasonably  safe  place  for  this  plaintiff,  as  an  employ^  of  the  boat  to  dis- 
charge his  functions  and  to  obey  the  orders  of  the  officers  of  the  boat  You 
have  seen  this  boat,  and  therefore  no  description  of  mine  could  make  it  any 
more  p^in  or  vivid  than  your  own  recollection  of  what  you  saw. 

"Now,  gentlemen,  when  you  are  called  upon  to  pronounce  upon  a  question 
of  negligence,  as  you  are  here,  it  being  contended  that  the  act  of  the  respond- 
ent In  furnishing  these  appliances  was  negligent  the  court  instructs  you  that 
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tbe  test  and  standard  of  wbat  in  law  amounts  to  negligence  Is  the  conduct 
of  a  man  of  ordinary  care  and  prudence.  You  are  asked  to  find  that  the 
respondent  company  was  guilty  of  negligence.  You  square  the  conduct  of 
this  company  with  the  conduct  of  a  man  of  ordinary  care  and  prud^ice,  and 
you  inquire  whether  under  the  identical  circumstances  a  man  of  ordinary 
care  and  prudence  would  have  done  as  the  respondent  corporation  did  in  re- 
gard to  this  matter  of  appliances  for  washing  clothes  on  the  main  deck. 
You  have  been  instructed  by  the  evidence  that  th^e  Is  nothing  in  the  in- 
spection laws  of  the  government  that  requires  the  respondent  to  furnish  this 
place  to  the  deck  hands  to  wash  their  clothes.  That  is  outside  of  the  govern- 
mental inspection.  But  the  court  charges  you  that  that  circumstance  did  not 
prevent  the  respondent,  if  it  chose  to  do  so,  from  furnishing  these  appliances 
for  the  deck  hands.  The  inspector  says  the  steamboat  'is  not  a  laundry.' 
That  is  true.  But  if  the  defending  company  in  its  own  wisdom  saw  fit  to 
furnish  facilities  to  the  deck  hands  to  wash  their  clothes  on  the  main  deck, 
that  is  a  right  they  have,  and  the  law  is  that,  if  they  undertake  to  furnish 
such  appliances,  they  must  do  so  in  such  a  manner  as  a  man  of  ordinary  care 
and  prudence  would  do  under  the  same  circumstances. 

**The  contention  of  the  libelant  here  is  that  the  appliances  which  were  fur- 
nished by  the  defendant  company  for  the  deck  hands  for  the  purpose  of 
washing  were  crude  and  imperfect  and  inadequate.  They  consisted,  as  you 
know,  of  a  barrel  into  which  water  ran  through  a  hose,  and  another 
pipe  conducting  steam  for  the  purpose  of  warming  the  water,  and  then 
the  deck  hands  would  take  buckets  or  tubs,  or  whatever  they  could  get, 
butter  tubs  or  anything  else,  and  dip  into  this  barrel  and  get  the  water 
out,  throw  their  clothes  in,  and  wash  them  right  there.  Now  you  saw  that 
boat  You  noticed  that  there  was  an  incline  from  the  bow  going  aft,  quite 
a  sharp  incline.  You  noticed  the  two  passageways,  one  on  the  port  and  the 
other  on  the  starboard  side.  The  evidence  is — ^but  it  would  require  little 
evidence  where  you  have  seen  the  situation — ^that  this  water  that  was  spilled 
by  the  deck  hands  in  the  process  of  washing,  and  the  water  that  leaked  from 
the  various  pipes,  the  pump  and  the  cold  water  pipe  and  tbe  steam  pipe,  that 
whatever  water  was  thrown  upon  the  floor  of  the  main  deck  in  front  of  the 
cook's  galley,  would  necessarily  run  down  one  or  the  other  of  these  passage- 
ways; and  it  is  contended  that  there  was  a  crown  in  those  passageways 
which  was  sufficient,  if  the  boat  was  on  an  even  keel,  to  keep  the  water  on 
one  side  of  the  passageway  until  it  could  escape  through  the  scupper  hole. 
The  contention  of  the  libelant  is  that  this  was  a  clumsy  and  inadequate  ap- 
pliance to  allow  that  water  to  escape  and  run  down  that  distance  along  the 
boat,  almost  to  the  main  gangway  where  the  scupper  hole  was;  that  there 
ought  to  have  been  some  nearer  escape  for  this  water,  nearer  to  the  tubs, 
80  that  it  would  not  run  down  there  and  keep  the  deck  wet  and  slippery. 
That  will  be  for  you  to  decide." 

Libelant  demanded  a  jury  trial,  alleging  that  through  inadvertence  at  the 
time  of  pleading  he  neglected  to  demand  a  jury  trial,  that  the  claimant  has 
controverted  several  issues  of  fact  alleged  in  the  libel,  properly  triable  by 
jury.  Claimant  objected  to  a  jury  trial,  save  as  advisory  to  the  court,  for  the 
reason  that  the  jurisdiction  of  the  court,  as  a  court  of  admiralty,  was  ex- 
clusive. 

M.  C.  Krause,  of  Milwaukee,  Wis.,  for  appellant. 
W.  B.  Rubin  and  A.  W.  Foster,  both  of  Milwaukee,  Wis.,  for  ap- 
pellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

SANBORN,  District  Judge  (after  stating  the  facts  as  above).    [  1  ]  1 . 

It  is  urged  by  counsel  for  libelant  that  this  court  is  bound  by  the  act 

of  1875,  quoted  below,  and  cannot  examine  the  evidence  for  itself; 

at  the  very  least,  that  it  must  appear  that  the  verdict  is  against  the 
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decided  preponderance  of  the  evidence.  It  is  therefore  necessary  to 
examine  the  statute,  and  decisions  thereon,  to  ascertain  the  properly 
applicable  rule  of  procedure  on  this  appeal. 

The  first  provision  in  respect  to  trial  by  jury  in  admiralty  cases  is 
found  in  the  act  of  February  26,  1845,  part  of  which  was  retained  in 
Revised  Statutes,  §  566.  This  act  originally  purported  to  give  the 
district  courts  jurisdiction — 

"In  matters  of  contract  and  tort,  arising  In,  npon  or  concerning  steamboats 
and  other  vessels  of  twenty  tons  burden  and  upwards,  enrolled  and  licensed 
In  the  coasting  trade  and  employed  in  the  business  of  commerce  and  naviga- 
tion between  ports  and  places  in  divers  states  and  territories,  upon  the  lakes 
and  navigable  waters  connecting  the  same,  as  is  now  posse:}sed  by  the  said 
courts  in  cases  of  like  steamboats  and  other  vessels  employed  in  navigation 
and  commerce  upon  the  high  seas." 

At  the  time  this  statute  was  adopted  the  admiralty  jurisdiction  was 
held  to  extend  only  ta  tide  waters,  so  that  it  could  not  have  been  sus- 
tained if  the  admiralty  jurisdiction  had  not  been  enlarged  to  apply  to 
all  waters  navigable  in  fact,  since  the  constitutional  grant  of  admiralty 
jurisdiction  could  not  have  been  extended  by  Congress.  The  Genesee 
Chief,  12  How.  443,  13  L.  Ed.  1058;  The  Eagle,  8  Wall.  15,  19  L. 
Ed.  365.  By  the  latter  case  the  portion  of  the  act  of  1845  above  quoted 
was  held  to  have  become  inoperative  as  a  grant  of  jurisdiction,  because 
that  jurisdiction  was  granted  by  the  Constitution,  and  because  the  con- 
stitutional grant  would  otherwise  be  narrowed  by  that  statute;  but 
that  the  portion  of  the  statute?  providing  for  a  jury  trial  on  request 
of  either  party  was  still  in  force.  This  part  of  the  statute  was  pre- 
served-in  section  566  of  the  Revised  Statutes,  and  reads  as  follows, 
in  its  original  form  as  adopted  in  1845 : 

"Saving,  however,  to  the  parties  the  right  of  trial  by  Jury  of  all  facts  put 
in  issue  in  such  suits,  where  either  party  shall  require  it'* 

The  only  other  provision  for  jury  trial  in  admiralty  ever  adopted* 
by  Congress  is  Act  Feb.  16,  1875,  18  Stat.  315,  4  Fed.  Stat.  Ann., 
557,  which  reads: 

*^hat  the  Circuit  Ck>urt8  of  the  United  States,  in  deciding  causes  of  ad- 
miralty and  maritime  jurisdiction  on  the  instance  side  of  the  court,  shall 
find  the  facts  and  the  conclusions  of  law  upon  which  it  renders  its  Judgments 
or  decrees,  and  shall  state  the  facts  and  conclusions  of  law  separately.  And 
in  finding  the  facts,  as  before  provided,  said  court  may,  upon  the  consent  of 
the  parties  who  shall  have  appeared  and  put  any  matter  of  fact  in  issue,  and, 
subject  to  such  general  rules  in  the  premises  as  shall  be  made  and  provided 
from  time  to  time,  impanel  a  jury  of  not  less  than  five  and  not  more  than 
twelve  persons,  to  whom  shall  be  submitted  the  issues  of  fact  in  such  cause, 
under  the  direction  of  the  court,  as  In  cases  at  common  law.  And  the  finding 
of  such  jury,  unless  set  aside  for  lawful  cause,  shall  be  entered  of  record,  and 
stand  as  the  finding  of  the  court  upon  which  judgment  shall  be  entered  ac- 
cording to  law.  The  review  of  the  judgments  and  decrees  entered  upon  such 
findings  by  the  Supreme  Court,  upon  appeal,  shall  be  limited  to  a  determina- 
tion of  the  questions  of  law  arising  upon  the  record,  and  to  such  rulings  of 
the  Circuit  Court,  excepted  to  at  the  time,  as  may  be  presented  by  a  bill  of 
exceptions,  prepared  as  in  actions  at  law." 

With  practically  substantial  unanimity  it  has  been  held  by  the 
Circuit  Courts  of  Appeals  that  the  last-mentioned  statute  has  no 
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application  to  those  courts.  This  provision  was  intended  to  relieve 
the  Supreme  Court  of  the  labor  of  looking  into  the  facts  found  by 
the  Circuit  Court  on  appeals  to  that  court  from  the  District  Court 
in  admiralty  cases.  All  jurisdiction  of  the  Circuit  Court  in  admiral- 
ty having  been  taken  away  by  the  Evarts  Act  in  1891  (Act  March 
3,  1891,  c.  517,  26  Stat.  826  (U.  S.  Comp.  St.  1901,  p.  547),  creat- 
ing the  Circuit  Court  of  Appeals,  the  act  of  1875,  relating  wholly 
to  the  Circuit  Court,  was  impliedly  repealed.  No  Circuit  Judge 
could  thereafter  make  findings  or  do  any  other  act  in  an  admiralty 
case.  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  960,  93 
C.  C.  A.  360. 

In  connection  with  rulings  of  this  kind  it  has  also  been  quite 
generally  decided  that  there  is  a  triil  de  novo  in  the  Circuit  Court 
of  Appeals,  where  there  may  be  new  pleadings  and  new  evidence. 
This  was  provided  for  by  admiralty  rule  49  (29  Sup.  Ct.  xliv), 
adopted  pursuant  to  the  act  of  August  23,  1842,  by  which  it  was 
enacted  that: 

^he  mode  of  proof  in  causes  of  equity  and  of  admiralty  jurisdiction  shall 
be  according  to  rules  now  or  hereafter  prescribed  by  the  Supreme  Oonrti 
except  as  herein  speciaUy  provided."  Section  862,  B.  S.  (U.  S.  Ck>mp.  St 
1901,  p.  661). 

A  departure  from  this  rule  by  the  Circuit  Court  of  Appeals  of 
the  Second  Circuit  led  to  the  protest  from  many  leading  admiralty 
lawyers,  shown  in  Re  Hawkins,  147  U.  S.  486,  13  Sup.  Ct.  512,  37 
L.  Ed.  251.  It  is  evident  that  a  trial  de  novo,  or  a  new  hearing 
in  the  appellate  court,  necessarily  excludes  any  and  all  binding  ef- 
fect of  the  verdict  of  a  jury  or  finding  of  the  District  Court. 

In  the  First  circuit  the  act  of  1875  was  held  inapplicable  to  the 
Circuit  Court  of  Appeals  in  The  Philadelphian,  60  Fed.  423,  9  C. 
C.  A.  54,  also  deciding  that  there  might  be  new  evidence  in  the 
appellate  court.  See,  also,  The  Alijandro,  56  Fed.  621,  6  C.  C.  A. 
54.  Like  decisions  in  the  Second  circuit  are  The  Havilah,  48  Fed. 
684,  1  C.  C.  A.  77,  and  The  E.  A.  Packer,  58  Fed.  251,  7  C.  C.  A. 
216,  both  holding  the  act  of  1875  inapplicable  to  the  Circuit  Court 
of  Appeals.  In  The  Western  States,  159  Fed.  354,  86  C.  C.  A.  354 
(certiorari  denied  210  U.  S.  433,  52  L.  Ed.  1136,  28  Sup.  Ct.  762), 
the  question  is  fully  examined  by  Judge  Ward,  both  with  refer- 
ence to  the  act  of  1845  and  of  1875.  The  opinion  is  expressed  that 
the  Supreme  Court,  in  cases  decided  shortly  after  the  adoption  of 
the  act  of  1845,  substantially  held  that  verdicts  under  the  act  of  1845 
are  conclusive.  However,  the  action  of  the  District  Judge  in  cut- 
ting down  the  verdict  one-half  was  affirmed.  And  in  Munson 
Steamship  Line  Case,  cited  above,  the  Circuit  Court  of  Appeals  of 
the  Second  Circuit  held  that  the  latter  act  of  1875  was  repealed  by 
the  Evarts  Act. 

In  the  Third  circuit  the  question  has  not  been  decided.    In  the 
Fourth  the  rule  above  expressed  is  adopted  by  the  District  Court 
in  The  City  of  Toledo,  73  Fed.  220,  and  by  the  Circuit  Court   of 
Appeals  in  the  The  Brandywine,  87  Fed.  652,  31  C.  C.  A.  187,  TVie 
Anaces,  106  Fed.  742,  45  C.  C.  A.  596,  and  Baker-Whiteley  Coal  Co, 
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V.  Neptune  Nav.  Co..  120  Fed.  2^7,  56  C.  C.  A.  83.  In  The  Glide, 
72  Fed.  200,  18  C.  C.  A.  504,  leave  to  take  evidence  pending  appeal 
had  been  previously  granted  by  the  Court  of  Appeals.  68  Fed. 
719,  15  C.  C.  A.  627.  The  District  Judge  declined  to  certify  the 
new  evidence  to  the  Court  of  Appeals.  The  latter  court  refused 
to  hear  the  case  de  novo,  but  remanded  with  instructions  to  grant 
a  new  trial.  The  rule  in  the  Fifth  circuit  is  not  so  clearly  estab- 
lished,  although  the  cases  of  The  Edward  H.  Blake,  92  Fed.  202, 
34  C.  C.  A.  397,  and  The  Trefusis,  98  Fed.  314,  39  C.  C.  A.  96,  seem 
to  apply  substantially  the  same  theory.  The  latter  case  adopts  a 
stricter  rule  than  that  of  other  circuits,  with  a  narrower  review.. 

An  exceedingly  clear  statement  of  the  rule  is  found  in  the  opin- 
ion of  Judge  Lurton,  then  of  the  Sixth  circuit,  in  a  case  before 
Judges  Taft,  Lurton,  and  Clark.  City  of  Cleveland  v.  Chisholm, 
90  Fed.  431,  33  C.  C.  A.  157,  sustaining  the  right  of  retrial  in  the 
Court  of  Appeals,  and  holding  that  the  act  of  1875  has  no  applica- 
tion to  that  court.    Judge  Lurton  saya: 

"Notwithstandiog  this  right  of  retrial  here,  the  mle  prevails  that  the  judg- 
ment of  the  District  Court  will  not  be  reyersed  when  the  result  depends  alone 
upon  questions  of  fact  depending  upon  conflicting  evidence,  unlens  there  is  a 
decided  preponderance  against  the  judgment,  where  t!he  trial  judge  saw  and 
heard  the  witnesses,  and  had  an  opportunity  of  weighing  their  intelligence 
and  candor.  This  was  the  rule  applied  In  the  Circuit  Courts  when  the  appeal 
was  from  the  District  to  the  Circuit  Courts." 

A  similar  rule  was  applied  in  The  Edward  Smith,  135  Fed.  32, 
67  C.  C.  A.  506.  . 

Our  own  circuit,  the  Seventh,  has  adopted  the  principle  in  ques- 
tion, in  several  well-considered  cases.  In  the  first  of  these,  decided 
in  1894,  Judge  Seaman  says: 

'^n  an  appeal  in  admiralty  from  a  District  Court,  this  court  Is  not  review- 
ing 'a  question  of  discrl^tion,  hut  Is  hearing  an  appeal  which  Is  a  new  trial,* 
and  must  deal  with  the  questions  involTed  'as  though  they  were  original 
questions*  "—citing  several  of  the  above  decisions.  Clark  t.  Five  Hundred 
and  Five  Thousand  Feet  of  Lumber,  65  Fed.  236,  242;  12  0.  C.  A.  628. 

The  same  question  arose  in  Gilchrist  v.  Chicago  Ins.  Co.,  104 
Fed.  566,  44  C.  C.  A.  43,  before  Justice  Harlan  and  Judge  Woods. 
In  delivering  the  decision  of  the  court  Justice  Harlan  said : 

*'An  admiralty  appeal  by  the  libelant  in  the  Circuit  Court  of  Appeals,  under 
the  act  of  1891,  is  to  be  heard  and  determined  under  substantially  the  same 
rules  and  limitations  that  regulated  the  determination  of  admiralty  appeals 
in  the  circuit  courts  prior  to  the  passage  of  that  act  It  results  that  this 
court  may  properly  consider  and  determine  every  Issue  raised  by  the  plead- 
ings, and,  without  regard  to  the  decree  below,  direct  such  a  decree  to  be  en- 
tered here  as  is  consistent  with  law.  If,  in  our  Judgment,  the  libelants  are 
not  entitled  to  a  decree  in  any  amount — and  such  is  the  contention  of  the 
underwriters — we  may  dismiss  the  libel,  notwithstanding  the  underwriters 
did  not  themselves  directly  appeal  from  the  decree." 

The  case  was  followed  in  Chicago  Ins.  Co.  v.  Graham  &  Morton 
Trans.  Co.,  108  Fed.  271,  47  C.  C.  A.  320,  opinion  by  Judge  Jen^ 
kins. 

One  case  only  has  arisen  in  the  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit,  that  of  Pioneer  Fuel  Co.  v.  McBrier,  84  Fsd.  495, 
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28  C.  C  A.  466,  opinion  by  the  late  Justice  Brewer.  Whether  the 
act  of  1875  applies  to  the  Court  of  Appeals  is  doubted,  but  it  is 
held  that  the  case  goes  to  that  court  for  review,  rather  than  for 
trial.  In  the  Ninth  circuit  many  cases  have  come  up,  all  of  them 
squarely  supporting  the  principle  generally  adopted  in  the  most 
of  the  other  circuits.  The  State  of  California,  49  Fed.  172,  1  C.  C. 
A.  224;  The  Coquitlam,  77  Fed.  744,  23  C.  C.  A.  438;  Nelson  v. 
White,  83  Fed.  215,  32  C.  C.  A.  166;  Jacobsen  v.  Lewis  Klondike 
Expedition  Co.,  112  Fed.  73,  50  C.  C.  A.  121 ;  Paauhau  Sugar  Plan- 
tation Co.  V.  Palapala,  127  Fed.  920,  62  C.  C.  A.  552;  Stimson  Mill 
Co.  V.  Moran  Co.,  175  Fed.  38,  99  C.  C.  A.  54;  Reed  v.  Weule, 
170  Fed.  660,  100  C.  C.  A.  212. 

Following  the  settled  rule  of  this  circuit,  therefore,  the  questions 
of  fact  and  law  involved  in  an  admiralty  appeal  come  to  us  sub- 
stantially as  they  do  to  the  District  Judge.  He  may  order  a  jury 
trial  in  cases  on  the  Great  Lakes  and  connecting  waters,  tinder 
the  act  of  1845,  when  either  party  so  requests,  provided  the  vessel 
be  engaged  in  interstate  commerce.  Whether  the  verdict  shall  be 
treated  by  the  District  Court  as  advisory  only,  or  as  binding,  may 
be  doubtful;  but,  however  this  may  be,  it  is  entirely  settled  that 
the  Circuit  Court  of  Appeals  may  review  the  whole  case  as  if  it 
were  originally  brought  there,  except  that  it  will  not  reverse  where 
the  evidence  is  conflicting,  as  a  general  rule.  From  the  decisions 
of  the  Supreme  Court  in  The  Genesee  Chief,  12  How.  443,  13  L. 
Ed.  1058,  and  The  Eagle,  8  Wall.  15,  19  L.  Ed.  365,  it  would  ap- 
pear that  the  verdict  of  a  jury  is  binding  on  the  trial  court,  unless 
set  aside  under  some  rule  applying  generally  to  jury  trials.  This 
view  is  taken  by  the  Circuit  Court  of  Appeals  of  the  Second  Cir- 
cuit in  The  Western  States,  supra.  At  all  events  the  district  court 
had  power  to  adopt  the  verdict,  as  it  did  by  its  decree,  although 
it  is  not  binding  on  appeal,  except  in  the  limited  sense  referred  to. 

[2]  2.  We  are  thus  brought  to  consider  the  case  on  its  merits.. 
The  responsibility  of  a  ship,  or  its  owner  in  a  suit  in  rem  like  this, 
for  injuries  to  a  seaman,  or  other  person  employed  on  the  boat, 
is  quite  different  from  the  common-law  liability  of  the  master  for 
the  act  of  a  servant.  The  following  rules  are. in  force  governing 
the  liability  in  rem:  (1)  The  ship  is  liable,  as  well  as  its  owner, 
for  the  maintenance  and  cure  of  a  seaman  wounded,  or  taken  sick ; 
also  for  his  wages  as  long  as  the  voyage,  if  any,  continues.  (2) 
Both  ship  and  owner  are  liable  for  indemnity  for  injuries  received 
by  a  seaman  in  consequence  of  the  unseaworthiness  of  the  ship,  or 
a  failure  to  supply  and  keep  in  order  the  proper  appliances  ap- 
purtenant to  the  ship.  (3)  All  the  members  of  the  crew  are,  as 
between  themselves,  fellow  servants;  and  hence  seamen  cannot 
recover  for  injuries  sustained  through  the  negligence  of  another 
'member  of  the  crew  beyond  the  expense  of  maintenance  and  cure. 
(4)  Seamen  cannot  recover  for  the  negligence  of  the  master,  or  of 
any  member  of  the  crew,  but  are  entitled  to  maintenance  and  cure, 
whether  the  injury  was  received  by  negligence  or  accident.  These 
rules  are  laid  down  in  The  Osceola,  189  U.  S.  158,  175,  23  Sup.  Ct. 
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483,  47  Lr.  Ed.  760,  and  have  ever  since  been  followed  and  applied 
by  the  federal  courts.  It  has  further  been  held  that  the  libelant 
must  establish  his  case  with  reasonable  certainty.  Johnson  v. 
Frederick  Leyland  &  Co.,  153  Fed.  572,  82  C.  C.  A.  526.  If  the 
evidence  leaves  the  case  in  uncertainty  a  decree  for  libelant  is  not 
justified.  Id.  If  an  appurtenance  is  not  properly  used  the  ship  is 
not  liable.  The  Drumelton  (D.  C.)  158  Fed.  454.  The  master  is 
not  a  fellow  servant  of  the  crew.  Fallon  v.  Cornell  Steamboat  Co. 
(C.  C.)  162  Fed.  329,  a  case  of  collision,  where  the  vessel  was  held 
liable.  Nor  is  the  master  a  fellow  servant  with  the  cook,  the  stew- 
ardess, or  other  inferior  members  of  the  crew.  The  Hamilton,  146 
Fed.  724,  77  C.  C.  A.  150,  affirmed  207  U.  S.  398,  28  Sup.  Ct.  133, 
52  L.  Ed.  264;  Trauffler  v.  Detroit  &  Cleveland  Nav.  Co.  (D.  C.) 
181  Fed.  256.  The  ship  is  not  liable  for  an  injury  caused  by  the 
negligence  of  the  mate,  beyond  maintenance  and  ciire.  The 
Charles  H.  Klinck  (D.  C.)  172  Fed.  1019.  Ship  and  owner  are 
liable  for  the  negligence  of  the  master  in  not  giving  a  sick  seaman 
proper  medical  treatment  and  cure.  The  M.  E.  Luckenbach  (D. 
C.)  174  Fed.  265,  affirmed  178  Fed.  1004,  101  C.  C.  A.  663;  The 
Fullerton,  167  Fed.  1,  11,  92  C.  C.  A.  463.  It  follows  from  the  Os- 
ceola Case  that  a  reasonably  safe  working  place  is  furnished  when 
the  ship  is  seaworthy  and  suitable  appliances  are  furnished  and 
kept  in  order.    The  P.  P.  Miller  (D.  C.)  180  Fed.  288. 

Libelant  was  hurt  on  a  warm  day  in  June,  about  1  o'clock  in 
the  afternoon,  some  four  hours  after  the  deck  had  been  scrubbed, 
and  when  it  would  have  dried  off  from  the  scrubbing.  Running 
to  answer  the  fire  call,  he  slipped  and  fell  in  the  passageway  near 
the  front  end  of  the  boat,  striking  his  knee  against  an  ashpan  neg- 
ligently left  there  by  some  one  and  breaking  his  kneecap.  The 
cause  of  his  injury  was  found  by  the  jury  to  have  been  slipperiness 
of  the  passageway,  partly  by  reason  of  soapy,  dirty  water  from  cer- 
tain tubs  used  by  the  seamen  in  washing  clothing,  and  partly  from 
leaky  water  pipes,  and  a  sink  under  these  pipes  being  allowed  to 
run  over  when  used  by  the  deck  hands.  They  also  found  there  was 
no  negligence  on  the, part  of  libelant,  and  that  the  vessel  was  not 
provided  with  proper  or  sufficient  appliances  for  the  use  of  the 
hands  for  washing.  In  other  words,  the  jury  decided  that  the  ship- 
owner put  in  or  allowed  the  use  of  a  barrel  to  hold  water  for  wash- 
ing purposes,  and  granted  the  privilege  to  the  deck  hands  to  wash 
their  clothing  in  tubs,  from  which  they  allowed  soapy  and  dirty 
water  to  escape,  thus  making  the  working  place  unsafe  and*  dan- 
gerous. 

One  of  the  elements  of  liability  found  by  the  jury  was  that  part 
of  the  water  making  the  slippery  deck  came  from  leaky  pipes. 
However,  the  evidence  is  not  only  unsatisfactory  on  this  point,  but 
also  fails  to  disclose  that  the  water  came  from  defects  in  the  pipes. 
The  testimony  is  entirely  consistent  with  the  inference  that  the 
faucets  might  have  been  left  open  by  the  deck  hands.  No  defect 
in  any  pipe  was  described.  One  witness  only  testified  that  water 
was  running  or  leaking  from  the  pipes,  though  his  statement  is 
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not  entirely  satisfactory ;  but  he  seemed  to  regard  the  main  cause 
of  the  injury  the  slopping  over  of  soapy  water  from  the  tubs  used 
hy  the  seamen.  Libelant  says  he  did  not  particularly  examine  the 
pipes  before  his  accident.  Other  witnesses  testify  that  the  water 
pipe  was  disconnected  long  before  the  injury,  and,  that  the  steam 
pipe  was  in  good  condition.  Moreover,  as  already  stated,,  the  evi- 
dence does  not  disclose  why  the  water  ran  from  the  water  pipe 
or  the  steam  pipe.  If  this  is  the  fact,  it  might  as  well  have  been 
from  the  careless  leaving  open  of  the  faucets,  as  from  any  other 
cause. 

The  steamer  was  inspected  April  22,  1909,  and  found  to  be  in 
seaworthy  condition,  except  a  section  of  hose  replaced  and  a  sec- 
tion of  pipe  tightened.  It  was  equipped  according  to  the  federal 
inspection  laws.  Mr.  Van  Patton,  United  States  steamboat  in- 
spector, testified  he  never  heard  of  a  vessel  being  required  to  have 
any  equipment  for  washing  clothes.  •  There  is  no  such  requirement, 
nothing  in  the  law  on  the  subject.  It  would,  however,  be  a  sim- 
ple matter  to  have  a  stationary  appliance  for  washing  clothes,  with 
a  drain  pipe,  much  superior  to  the  use  of  tubs,  and  safer. 

What  is  there,  then,  in  the  foregoing  summary  of  the  testimony, 
to  show  that  the  water  pipe,  or  the  steam  pipe,  were  not  in  per- 
fect condition,  and  that  the  Constantly  running  water  was  not 
caused  by  their  being  left  open  by  those  using  them?  There  was 
no  apparent  effort  made  by  counsel  for  libelant  on  the  trial  to.  dis- 
tinguish between  the  negligent  use  of  appliances  and  defects  in 
such  appliances.  It  seems  clear,  also,  that  it  was  the  negligent  use 
of  the  washing  tubs  by  the  deck  hands  which  caused  the  injury. 
The  theory  that  washing  tubs  or  other  appliances  for  washing 
clothing  are  a  necessary  part  of  the  equipment  of  a  lake  steamer 
seems  a  novelty.  Mf.  Van  Patton,  steamboat  inspector  of  the  Mil- 
waukee district  for  6  years,  master  for  22  years,  testified  that  he 
never  found  any  appliances  other  than  those  on  the  Nyack  for 
washing  purposes,  never  noticed  any  on  the  Goodrich  or  other 
boats.  Certainly  the  seamen  could  have  made  a  proper  use  of  these 
tubs,  instead  of  letting  them  boil  over  and  slop  over  as  they  did. 

An  injured  seaman  is  entitled  to  his  wages  and  maintenance,  and 
to  a  cure,  if  reasonably  possible.  The  ship  is  liable  for  the  master's 
neglect  to  give  him  proper  care  or  medical  treatment;  but  further 
than  this  the  liability  in  rem  does  not  go,  From  the  whole  evi- 
dence it  is  reasonably  clear  that  the  libelant  was  injured  through 
the  negligence  of  the  crew,  and  that  he  should  recover  only  for 
wages,  maintenance,  and  proper  care.  He  has  had  all  these,  ex- 
cept wages,  which  respondent  alleges  in  its  answer  were  offered 
him  for  a  month,  or  $70. 

The  decree  appealed  from  is  reversed,  with  costs,  with  direction 
to  enter  a  decree  for  libelant  for  $70,  with  costs  against  libelant 

Reversed* 


Digitized  by 


Google 


•  392  199  FEDERAL  REPORTER  ^ 

VALENTINE  V.  HYNES,  PnbUc  Adm'r,  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,016. 

Adjoining-  Landownsbs  (§  9*) — ^EircBOACHMENTS— Right  oir  Recovebt— De- 
fenses. 

A  defendant  In  an  action  of  ejectment,  who  has  encroached  upon  the 
land  of  another  with  a  building,  under  circumstances  which  create  no 
estoppel  against  the  owner,  cannot  compel  such  owner  to  convey  the 
title  to  the  ground  so  appropriated  to  him  on  payment  of  Its  value. 

[Ed.  Note. — For  other  cases,  see  Adjoining  Landowners,  Cent,  Dig.  || 
67-73;    Dec.   Dig.   f   9.*] 

In  Error  to  the  District  Court  o£  the  United  States  for  Division 
No.  1  of  the  District  of  Alaska. 

Action  at  law  by  Emery  Valentine  against  M.  J.  Hynes,  Public  Ad- 
ministrator of  the  City  and  County  of  San  Francisco,  as  adminis- 
trator of  the  estate  of  J.  J.  McGrath,  deceased,  and  S.  Hirsch.  Judg- 
ment for  defendants,  and  plaintiff  brings  error.    Modified. 

See,  also,  167  Fed.  473,  93  C.  C.  A.  109. 

J.  H.  Cobb,  of  Juneau,  Alaska,  for  plaintiff  in  error. 

R.  F.  Lewis,  of  San  Francisco,  Cal,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

ROSS,  Circuit  Judge.  The  plaintiff  in*  error  brought  this  action 
in  the  court  below  against  one  J.  J.  McGrath  and  his  tenant,  Hirsch, 
to  recover  the  possession  of  certain  lots  of  land,  and  damages  for 
their  detention,  stating  in  his  complaint  three  causes  of  action — ^the 
first  relating  to  lot  1  of  block  3  in  the  town  of  Juneau,  Alaska;  the 
second  relating  to  lots  2  and  3  of  the  same  block;  and  the  third  to 
a  specifically  described  portion  of  lot  1  of  block  G  in  the  same  town. 
McGrath  answered  the  complaint,  putting  in  issue  its  allegations, 
and  also  setting  up  an  affirmative  defense,  in  which,  among  other 
things,  he  alleged  the  patenting  by  the  government  of  the  town  site 
of  Juneau  on  September  4,  1897,  and  that,  long  before  the  entry  of 
the  town  site  under  the  act  of  Congress  providing  therefor,  his  gran- 
tor took  possession  of  certain  lands,  including  the  lots  sued  for  by 
the  plaintiff,  and  was  in  the  actual  and  exclusive  possession  thereof 
at  the  time  the  town  site  was  entered;  that  the  trustee  of  the  town 
site  gave  notice,  pursuant  to  the  regulations  of  the  Secretary  of  the 
Interior,  that  he  would,  on  November  IS,  1897,  set  apart  lots  and 
parcels  of  land  in  the  town  site  to  the  occupants  thereof,  and  that 
thereafter,  and  on  the  20th  of  July,  1898,  the  plaintiff  falsely  and 
fraudulently  represented  to  the  trustee  that  he  and  his  grantors  were 
the  owners  and  entitled  to  the  possession  of  the  land  described  in  his 
complaint,  and  that  the  trustee  on  that  date  did  "actually  hear  and 
determine,  on  said  false  and  fraudulent  statements,  the  said  questions 
of  said  occupancy  and  ownership  of  said  lots,  and,  acting  under  the 

*For  other  caiea  see  same  topic  A  9  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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belief  that  said  statements  were  true,  executed  to  the  plaintiff  a  trus- 
tee's deed"  conveying  to  him  lots  1  and  3  in  block  3,  and  that  por- 
tion of  lot  1  in  block  G  described  in  the  complaint;  that  upon  a  con- 
test between  the  plaintiff  and  McGrath  before  the  trustee  concerning 
lot  2  in  block  3,  the  trustee  made  a  decision  on  the  28th  of  March, 
1899,  awarding  McGrath  a  portion  of  that  lot,  and  that  upon  the 
plaintiff's  appeal  therefrom  the  trustee's  opinion  was  affirmeci  by  the 
Commissioner  of  the  General  Land  Office,  and  also  by  the  Secretary 
of  the  Interior,  and  that  the  trustee  accordingly  deeded  the  same  to 
the  defendant  McGrath. 

The  plaintiff  moved  the  court  to  dismiss  the  action  as  respects  that 
portion  of  lot  1  of  block  G  claimed  by  him,  which  was  done,  and 
mov^  for  judgment  on  the  pleadings  in  respect  to  the  other  lots 
sued  for,  which  motion  was  also  granted,  and  judgment  given  accord- 
ingly, which  judgment  was  reversed  by  this  court  for  the  reasons 
stated  in  its  opinion  reported  in  167  Fed.  473,  93  C.  C.  A.  109.  ^  The 
retrial  was  to  the  court,  which  made  findings  of  fact  and  entered  judg- 
ment thereon,  from  which  the  present  appeal  was  taken. 

As  respects  the  portion  of  lot  1  of  block  G  constituting  the  third 
cause  of  action  contained  in  the  original  complaint,  it  is  sufficient  to 
say  that  the  action  of  the  plaintiff  and  of  the  trial  court  referred  .to 
eliminated  that  particular  piece  of  property  from  the  suit,  and  there- 
fore there  is  nothing  in  the  first  assignment  of  the  plaintiff  in  error, 
which  is  as  follows  : 

•The  court  erred  In  not  awarding  to  the  plaintiff,  Emery  Valentine,  that 
portion  of  lot  No.  1  in  block  G  of  the  town  of  Juneau,  described  in  the  third 
cause  of  action  in  the  complaint,  and  tn  the  second  amended  answer  of  the 
defendant  McGrath." 

The  second  assignment  of  error  is  this : 

•*The  court  erred  in  not  awarding  to  the  plaintiff,  Emery  Valentine,  that 
portion  of  lot  No.  1  in  block  No.  3  of  the  town  of  Juneau,  described  in  the 
first  cause  of  action  in  the  complaint,  and  further  erred  in  awarding  the 
same  to  the  defendant  McGrath,  conditioned  upon  his  paying  any  judgment 
that  might  be  recovered  against  him  for  the  value  of  said  premises,  together 
with  damages  for  withholding  the  same,  in  any  suit  that  said  Emery  Val- 
entine might  bring  within  60  days  against  the  said  McGrath.*' 

The  portion  of  lot  1  of  block  3  referred  to  in  this  assignment  is 
a  small  wedge-shaped  piece  of  ground  3  feet  6  inches  by  3  feet  6 
inches  by  1^^  feet  in  dimension,  concerning  which  McGrath  alleged  in 
his  cross-complaint  that  he  purchased  it  in  December,  1889,  and  was 
in  the  actual  possession  thereof  at  the  time  of  the  entry  of  the  town 
site  by  the  trustee,  and  was  then  its  sole  owner  and  occupant;  that, 
nevertheless,  on  the  3d  of  December,  1897,  while  he  was  in  such  pos- 
session, and  after  he  had  made  valuable  and  permanent  improvements 
thereon,  the  plaintiff  falsely  and  fraudulently,  with  intent  to  deceive 
and  mislead  the  trustee  into  believing  that  the  plaintiff  was  and  had 
been,  prior  to  and  at  the  time  of  the  entry  of  said  town  site,  the  actual 
occupant  of  that  piece  of  ground  and  was  entitled  to  a  deed  therefor, 
and  with  the  intent  of  defrauding  McGrath,  and  depriving  him  of  his 
property,  represented  that  he,  the  plaintiff,  was  at  the  time  of  such 
entry  the  actual  occupant  and  owner  of  the  premises,  and  by  reason 
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of  such  representation  the  trustee  did,  on  July  13,  1^98,  deed  all  of 
lot  1,  block  3,  to  the  plaintiff;  that  he,  McGrath,  had  no  notice  or 
knowledge  of  the  plaintiff's  application,  or  of  the  fact  that  a  deed 
had  been  issued  to  him,  for  a  long  time  thereafter;  that  no  time  was 
ever  fixed  by  the  Secretary  of  th^  Interior,  or  any  other  officer,  within 
which  parties  were  required  to  file  their  applications  for  deeds  with 
the  trustee,  and  that  no  such  notice  had  been  given  by  the  latter,  and 
that  the  deed  referred  to  is  void  and  constitutes  a  cloud  upon  Mc- 
Grath's  alleged  title. 
The  trial  court  found,  among  other  things,  as  follows: 

**(8)  The  faUure  of  the  defendant  McGrath  to  file  a  contest  over  the  ap- 
pUcation  of  the  plaintiff  for  deeds  to  lots  1  and  3  In  block  8  was  due  to 
no  act  or  omission  on  part  of  the  plaintiff,  but  appears  to  have  been  due 
solely  to  the  negligence  of  the  defendant  McGrath. 

**(9)  The  contest  between  McGrath  and  the  plaintiff  Valentine,  over  lot 
2  in  block  3  was  fairly  and  fully  heard,  and  there  is  no  evidence  of  a  mis- 
take on  part  of  the  trustee  in  the  conclusions  arrived  at 

"(10)  The  court  further  finds  that  there  is  a  two-story  buUdlng,  costing 
about  four  thousand  doUars  ($4»000.00),  standing  upon  the  def»idant*8 
ground,  and  whidi  encroaches  upon  and  covers  that  portion  of  lot  1  in  block 
1  in  controversy  herein ;  that  at  the  time  of  the  erection  of  ,the  building 
no  notice  was  given  by  the  owner  of  this  small  encroachment,  but  the  build- 
ing was  permitted  to  be  completed  without  objection.  Under  these  circum- 
stances the  court  finds  it  Inequitable  to  award  this  ground  to  the  plaintiff, 
and  allow  him  to  chop  a  hole  in  the  side  of  a  valuable  building,  and  ma- 
terially damage  and  disfigure  it;  but  plaintiff  is  ^entitled  to  recover  the  val- 
ue of  this  piece  of  ground,  and  upon  the  payment  of  such  value  by  the 
defendant  he  is  entitled  to  an  Injunction  against  plaintiff,  or  a  convey- 
ance." 

In  respect  to  the  small  wedge-shaped  piece  of  ground  referred  to 
in  the  finding  last  quoted,  the  court,  in  its  opinion,  said : 

''It  appears  by  the  evidence  that  at  the  time  the  defendant  erected  the 
two-story  frame  building  upon  his  land,  which  is  proven  to  have  cost 
upwards  of  $4,000,  the  foundation  was  laid  to  include  this  comer  of  lanJ, 
and  the  matter  was  caUed  to  the  attention  of  the  agents  of  the  owner,  and 
the  question  then  considered  of  notifying  the  defendant  and  preventing  his 
building  the  same  so  far  to  the  westward  as  to  include  this  ground;  but 
no  such  steps  were  taken,  and  plaintiff's  predecessor  in  interest  permitted 
the  building  to  be  completed  without  so  doing.  Under  these  circumstances, 
it  appears  inequitable  to  award  this  ground  to  the  plaintiff,  and  allow  him 
to  chop  a  hole  in  the  side  of  a  valuable  building,  and  very  materially  dam- 
age and  disfigure  it  In  fact,  it  would  not  appear  to  be  any  abuse  of  dis- 
cretion to  ignore  the  encroachment  upon  this  small  fraction  of  ground  un- 
der the  maxim  'de  minimis  non  curat  lex.' 

''The  order  of  the  court  will  be  that  the  plaintiff  will  be  enjoined  from 
entering  into  the  possession  of  this  ground  or  recovering  the  same  from  the 
defendant,  but  will  be  allowed  60  days  within  which  to  institute  a  suit  for 
the  recovery  of  its  value  and  damages,  if  any,  to  the  remainder  of  the  tract, 
which  issue  may  be  framed  in  this  suit,  and  Jurisdiction  retained  for  that 
purpose,  or  an  independent  suit,  as  plaintiff  shall  upon  consideration  deem 
advisable,  such  injunction  to  remain, in  effect  until  60  days  after  execution 
upon  any  money  Judgment  obtained'  in  such  suit  shaU  be  returned  unsat- 
isfied, and  untU  the  further  order  of  this  court" 

We  are  unable  to  see  any  ground  upon  which  the  decision  of  the 
court  in  respect  to  this  piece  of  land  can  be  sustained.  There  was 
no  plea  of  estoppel  of  any  character  interposed  in  the  case,  nor  does 
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it  appear  that  either  the  plaintiff  or  his  predecessors  in  interest  in 
any^way  misled  the  defendant  McGrath  in  regard  to  the  extent  of 
their  claim,  or  that  he  was  in  fact  misled  in  any  respect.  On  the  con< 
trary,  his  own  pleadings  show  that  he  ccHitested  with  the  plaintiff  his 
alleged  right  to  it,  before  the  town  trustee  and  before  the  Land  De- 
partment of  the  government,  and  that  the  plaintiff  was  there  success- 
ful. Becoming  the  owner  under  the  conveyance  ircm  the  govern^ 
ment,  the  glaintiff  was  entitled  to  recover  the  possession  of  the  prop- 
erty from  McGrath.  We  know  of  no  principle  upon  which  the  lat- 
ter can  compel  the  owner  to  convey  the  title  to  him  upon  paying  the 
former  the  value  of  the  property.  We  therefore  hold  that  the  judg- 
ment of  the  court 'below  in  respect  to  the  wedge-shaped  piece  of 
ground  referred  to  is  erroneous. 

The  third  assignment  of  error  relates  to  the  action  of  the  court  in 
allowing  the  plaintiff  nominal  damages  only, .and  the  fourth  to  the 
matter  of  costs.  The  proof  in  respect  to  the  value  of  the  land  in 
controversy,  either  for  rental  or  for  other  purposes,  was  not  such 
as  to  enable  us  to  say  the  court  erred  in  its  findings  in  the  matter  of 
damages;  and,  as  to  the  question  of  costs,  the  fact  that  the  cross- 
complaint  of  the  defendant  McGrath,  which  was  answered  and  con- 
tested by  the  plaintiff,  brought  the  case  within  the  equity  jurisdiction 
of  the  court,  made  the  matter  of  costs  within  the  sound  discretion 
of  the  court,  no  abuse  of  which  appears. 

The  cause  is  remanded  to  the  court  below,  with  directions  to  modify 
the  judgment,  so  as  to  award  the  plaintiff  recovery  of  the  wedge- 
shaped  piece  of  land  referred  to,  and,  as  so  modified,  the  judgment 
will  stand  affirmed— each  party  to  pay  his  own  costs  on  this  appeal. 


GRBAT  NORTHERN  RY.  CO.  T.  THOMPSON. 

(Clrcoit  Court  of  Appeals,  Ninth  Circuit    October  7,  1012.) 

No,  2,120. 

1*  Raxlboadb  <|  856*) — PmBaovB  oh  Track— Licbkod—Rbvooatiok— Sum* 

ODBNCT. 

That  a  railway  company  posted  "No  Treapass"  eigns  along  a  section 
of  its  track  need  by  Inhabitanta  in  passing  from  the  business  portion 
to  the  residence  district  of  a  town  did  not  absolve  the  company  from 
its  duty  to  use  reasonable  care  in  handling  its  trains,  if  It  knew  that 
persons  stUl  walked  along  the  tracks,  as  had  been  their  custom  before 
the  notices  were  posted. 

(Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |§  1228-1234; 
Dec.  Dig.  I  SSe.*] 

1  Railroads  (|  356*)— Uss  of  Tback  bt  Pkdestbianb— License. 

License  from  a  railway  company  to  pedestrians  to  use  the  company's 
tracks  cannot  be  implied,  unless  the  use  by  the  public  has  been  definite^ 
open,  and  continued  for  a  considerable  period  of  time. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  H  1228-1234; 
Dec.  Dig.  I  35e.*] 

*For  oth«r  cum  im  lame  topio  a  |  mumbbb  la  D«c.  ft  Am.  Digs.  2807  U»  <Ut9,  4  R«p'r  Ind«xo« 
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3.  Keoligbnos  (5  136*) — Contbibutory  Negligence— Naturb  of  QuESTioir. 

Contributory  negligence  is  a  question  of  fact,  to  be  passed  upon  by 
the  Jury,  whenever  the  undisputed  facts  are  such  that  different  minds 
might  reasonably  come  to  different  conclusions  as  to  the  reasonableness 
of  the  injured  party's  conduct. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  ||  277'-353; 
Dec.  Dig.  I  136.*] 

4.  Negligence  (|  71*)— Contbibutobt  Negligence— Acts  Constituting. 

Contributory  negligence  is  not  always  established  by  showing  that  the 
plaintiff  might  have  used  a  safe  way,  since  whether  a  reasonably  pru« 
dent  person  would  have  taken  the  safe  way  may  depend  upon  the 
particular  situation  and  the  surrounding  circumstances,  etc. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  |  98;  Dec  Dig. 
§71.*] 

5.  Railroads  ,(§  400*) — Injury  to  Pedestbian — Contributoet  Nbgligencs 

— Jury  Question. 

In  an  action  against  a  railroad  company  for  injury  to  a  pedestrian, 
who  was  struck  by  a  car  while  walking  along  a  track,  whether  he  was 
guilty  of  contributory  negligence  held,  under  the  evidence,  a  Jury  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f|  136&-1881; 
Dec.  Dig.  S  400.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Divison  of  the  Western  District  of  Washington. 

Action  by  T.  C.  Thompson  against  the  Great  Northern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

The  defendant  in  error  recovered  a  Judgment  against  the  plaintiff  in  error 
for  damages  for  personal  injuries  received  on  October  16th  in  the  town  of 
Leavenworth,  Wash.  At  the  time  of  the  accident  Leavenworth  had  a  popu- 
lation of  1»200  or  1,300.  The  town  was  divided  into  two  sections;  the  busi- 
ness portion  of  the  town  being  on  the  east  side,  and  the  residence  portion  be- 
ing on  the  west  side,  the  distance  between  being  about  a  quarter  of  a  mile. 
Between  the  two  divisions  of  the  town  run  the  tracks  of  the  terminal  yard 
of  the  plaintiff  in  error.  For  a  number  of  years  it  had  been  the  notorious 
and  constant  custom  of  the  residents  of  the  town  to  pass  between  the  east 
and  the  west  sides  by  walking,  both  in  the  daytime  and  at  night,  along  the 
main  railway  track,  from  200  to  300  persons  passing  each  day,  to  the  knowl* 
edge  of  the  railroad  company,  and  without  its  objection.  Some  three  or  four 
months  before  the  accident,  a  **No  Trespass"  sign  was  posted  somewhere  on 
the  right  of  way,  and  thereafter,  a  mouth  or  six  weeks  before  the  accident, 
two  or  three  other  such  notices  were  posted.  Aside  from  posting  the  notices, 
the  plaintiff  in  error  took  no  steps  to  prevent  the  use  of  its  track  as  it  had 
been  used  before,  and  the  use  continued  as  before,  notwithstanding  the  no- 
tices. The  defendant  in  error,  while  walking  between  the  rails  of  the  main 
line  track  at  about  10:45  o'clock  at  night,  was  struck  down  and  injured  by  a 
caboose,  which  was  coming  from  the  direction  towards  which  he  was  walk- 
ing. He  testified  that  the  night  was  dark;  that  he  took  the  usual  course, 
walking  on  the  beaten  path  between  the  rails  of  the  main  track ;  that,  after 
proceeding  a  short  distance,  he  was  met  by  an  engine  drawing  several  cars; 
that  he  stepped  off  from  the  track  to  allow  the  engine  and  cars  to  pass ;  that 
after  they  passed  he  stepped  back  on  the  track,  and  was  proceeding  on  his 
way,  when  he  discovered  close  upon  hira  the  car  which  struck  him,  approach- 
ing at  a  speed  of  eight  or  nine  miles  un  hour  and  carrying  no  lights;  that 
said  car,  a  single  truck  caboose,  was  being  switched  by  means  of  a  flying 
switch  onto  a  side  track  near  by. 

*For  other  caaea  see  same  topic  A  }  humbmb  in  Dec.  ft*  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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F.  V.  Brown  and  F.  G.  Dorety,  both  of  Seattle,  Wash.,  for  plaintiff 
in  error. 

Bates,  Peer  &  Peterson  and  Sullivan  &  Christian,  all  of  Tacoma, 
Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
Error  is  assigned  to  the  refusal  of  the  trial  court  to  sustain  the  ob- 
jection of  the  plaintiff  in  error  to  testimony  offered  to  show  the  com- 
mon use  of  the  tracks  by  pedestrians  at  and  before  the  time  of  the  ac- 
cident. It  is  contended  that,  whatever  may  have  been  the  implied 
license  to  pedestrians  to  walk  on  the  main  track  prior  thereto,  the 
license  had  been  revoked  some  two  or  three  months  before  the  acci- 
dent by  the  posting  of  "No  Trespass"  signs.  The  theory  of  the  plain- 
tiff in  error  seems  to  be  that  by  posting  such  notices  the  plaintiff  in 
error  was  absolved  from  all  duty  to  observe  reasonable  care  in  the 
handling  of  its  trains,  notwithstanding  that  it  knew  that  the  inhabi- 
tants of  the  town  still  walked  along  the  tracks,  as  had  been  their  cus- 
tom before  the  notices  were  posted.  That  contention  cannot  be  sus- 
tained. The  record  does  not  show  us  what  was  the  language  of  the 
notices.  We  may  assume  that  it  was  a  notice  forbidding  trespass  on 
the  right  of  way.  The  evidence  is  that  such  notices  were  disregarded 
by  the  public,  and  that  no  effort  whatever  was  made  by  the  plaintiff 
in  error  to  enforce  the  prohibition  against  trespass,  and  that  no  warn- 
ings of  any  kind,  other  than  the  notices,  were  ever  given.  B}  simply 
posting  such  a  notice,  which  it  knows  is  disregarded,  a  railroad  com- 
pany caimot  wholly  shift  its  responsibility.  It  is  still  obliged  to  move 
its  trains  with  reasonable  regard  to  the  personal  safety  of  those  whom 
its  officers  know  are  likely  to  be  found  on  its  tracks.  In  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Longino,  54  Tex.  Civ.  App.  87,  118  S.  W.  198,  the 
court  said: 

"We  take  It  to  be  well  settled  that  railroad  companies  are  charged  with 
the  duty  of  exercising  ordinary  care  to  discover  the  presence  of  persons  on 
their  tracks,  and  to  avoid  injuring  them  at  those  places  where,  under  aU  the 
circumstances,  they  are  reasonably  chargeable  with  knowledge  that  such 
persons  are  liable  to  be;  and  in  our  judgment  it  can  make  no  difference  so 
far  as  the  duty  of  the  railroad  is  concerned,  whether  such  persons  are  tech- 
nically to  be  classed  as  trespassers,  licensees,  or  persons  using  the  company's 
tracks  as  of  right.  In  all  such  cases  the  duty  is  imposed  because  of  the 
broad  rule  of  humanity  that  one  engaged  in  so  dangerous  a  business  is  re- 
quired to  exercise  ordinary  care  to  avoid  injuring  another,  when  the  pres- 
ence of  and  danger  to  such  other  person  is  reasonably  to  be  anticipated." 

In  Conley  v.  Cincinnati,  N.  O.  &  T:  P.  Co.,  89  Ky.  402,  12  S.  W. 
764,  it  was  held  that  the  detaching  of  part  of  the  train  and  allowing 
it  to  run  into  the  town  unattended  on  a  dark  night,  with  no  lights  in 
front  and  no  signal,  was  such  a  departure  from  the  defendant's  duty 
to  the  public  as  to  entitle  the  plaintiff  to  recover,  though  his  in- 
testate was  a  technical  trespasser.    Said  the  court : 

"By  being  technically  a  trespasser  he  does  not  forfeit  all  right  to  protec- 
tion. ♦  ♦  ♦  Why  is  he  not  ordinarily  required  to  look  out  for  trespassers 
In  running  his  train?    It  is  not  because  the  trespasser  has  forfeited  his  right 


Digitized  by 


Google 


398  Ida  FEDERAL  BBPOBTEB 

to  protection,  bnt  It  Is  because  lie  bas  tbe  rlgbt  to  presnme  that  be  will  not 
trespass  upon  the  track." 

In  Murrell  v.  Missouri  Pac.  R.  Co.,  105  Mo.  App.  88,  79  S.  W. 
505,  the  evidence  was  that  for  many  years  people  had  used  the  right 
of  way  and  the  tracks  as  a  passway,  and  that  this  was  with  the  con- 
sent of  the  company ;  for  while  a  sign  was  shown  to  have  been  put 
up,  warning  people  away,  it  was  never  obeyed,  and  the  defendant 
knew  that  for  many  years  it  had  been  altogether  ignored.  The  court 
said: 

"It  follows  that  plaintiff  was  not  a  trespasser  when  walking  along  tbe 
track  on  the  right  of  way.  Morgan  t.  Railway  Co.,  159  Mo.  262,  60  S.  W. 
195.  It  was  the  duty  of  defendant's  servants  In  charge  of  the  engines  to  keep 
a  lookout  for  persons  on  the  track,  and  this  liabiUty  Is  not  limited  to  want 
of  care  after  discovery  of  the  danger." 

In  International  &  G.  N.  R.  Co.  v.  Brooks  (Tex.)  54  S.  W.  1056, 
it  was  held  that  where  a  street  which  crossed  a  railroad  track  and 
ascended  a  bluff  was  used  by  pedestrians  as  a  highway  for  many 
years,  and  the  railroad  company  maintained  steps  where  the  street 
ascended  the  bluff,  and  the  track  was  used  as  a  thoroughfare  at 
all  hours,  one  who  passed  along  the  track  to  ascend  the  steps  is 
not  a  trespasser,  although  the  company  had  put  up  signs  forbid- 
ding all  persons  except  employes  to  go  upon  the  tracks. 

[2]  The  trial  court  did  not  err,  therefore,  in  refusing  the  in- 
struction requested  by  the  plaintiff  in  error  on  the  subject  of  the 
notice,  the  substance  of  which  was  that  the  plaintiff  had  no  right 
to  disregard  such  signs  and  go  upon  the  right  of  way  in  spite  of 
them,  that  if  he  did  so  he  was  a  trespasser,  and  could  not  recover,, 
unless  he  was  wantonly  or  recklessly  injured,  and  that  this  would 
be  true,  even  if  the  public  had  been  accustomed  to  use  the  right 
of  way  as  a  footpath  for  several  years  past,  "as  the  placing  of 
signs  should  be  considered  to  revoke  any  permission  that  might 
previously  have  been  given."  The  instructions  so  requested  ig- 
nored the  facts  in  the  case,  among  which  was  the  continued  use 
of  the  property  without  objection  or  interference  on  the  part  of 
the  plaintiff  in  error,  and  that  the  posted  notices  were  habitually 
disregarded  to  such  an  extent  as  to  raise  a  presumption  of  ac- 
quiescence. In  this  connection  the  court  properly  charged  on  the 
subject  of  license,  and  said: 

'*Such  a  license  cannot  be  Implied,  unless  the  use  by  the  public  bas  been 
definite,  long,  open,  and  has  continued  for  a  considerable  period  of  time. 
*  *  *  In  other  words,  you  must  find  that  the  use  has  continued  for  a 
considerable  period  of  time  by  a  considerable  number  of  persons  and  has  been 
acquiesced  in  by  the  defendant  (Company." 

The  case  of  Anderson  v.  Northern  Pac.  Ry.  Co.,  19  Wash.  340, 
53  Pac.  345,  cited  by  plaintiff  in  error,  is  not  in  point.  In  that 
case  the  railroad  company  had  used  a  certain  tract  of  land  in  a 
town  as  a  yard  and  site  for  railroad  shops.  The  shops  were  de- 
stroyed by  fire,  leaving  exposed  a  pit,  into  which  the  plaintiff  fell 
on  a  dark  and  stormy  night.  The  evidence  was  that,  immediately 
after  the  fire,  the  railroad  company  posted  notices  warning  tres- 
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passers  off  the  premises,  and  that  it  gave  personal  warning  to  the 
plaintiff.  Under  those  circumstances  the  court  properly  held  that 
the  notice  ,was  effectual  to  rebut  the  presumption  of  a  license. 

[3-5]  The  question  of  contributory  negligence  is  a  question  of 
fact,  to  be  passed  upon  by  the  jury  whenever  the  undisputed  facts 
are  such  that  different  minds  might  reasonably  come  to  different 
coilclusions  as  to  the  reasonableness  and  care  of  the  injured  party's 
conduct.  If  the  evidence  is  such  as  to  leave  the  mind  in  a  state 
of  doubt  on  the  subject,  the  case  should  not  be  withdrawn  from  the 
jury.  These  principles  are  so  well  established  as  to  require  the 
citation  of  no  authority.  It  may  be  added  that  the  question  wheth- 
er or  not  the  person  injured  is  guilty  of  contributory  negligence 
may  often  depend  upon  a  variety  of  considerations.  The  question 
is  not  always  answerable  by  pointing  to  the  fact  that  the  injured 
party  might  have  used  a  safe  way.  Whether  a  reasonably  pru- 
dent person  would  have  taken  the  safe  way  may  depend  upon 
the  situation  and  the  circumstances,  the  accessibility  and  the  prox- 
imity of  the  safe  way,  the  diflSculties  and  obstructions  to  the  use 
of  the  safe  way,  the  extent  of  the  public  travel  on  the  chosen  way, 
the  frequency  of  the  passage  of  trains  over  it,  and  alertness  in 
looking  out  for  passing  trains.  There  was  evidence  tending  to 
show  that  there  was  not  a  perfectly  safe  and  equally  convenient 
path  at  the  side  of  the  track ;  that,  while  there  was  a  pathway  be- 
tween the  track  and  the  ravine,  it  was  a  very  rough  pathway, 
made  of  loose  cinders,  which  were  being  dumped  on  it  at  that 
time ;  and  that  at  places  the  width  of  the  path  between  the  track 
and  the  gulch  was  very  narrow,  and  that  at  one  place  it  was  ob- 
structed by  a  pile  of  timbers.  There  was  also  at  one  side  a  wagon 
road,  but  it  went  down  into  the  gulch  to  a  distance  of  100  yards 
from  the  railroad,  and  then  ascended  a  steep  hill  to  the  towti,  and 
it  was  not  used  by  foot  passengers. 

In  Thompson  v.  Northern  Pac.  R.  Co.,  93  Fed.  384,  35  C.  C.  A. 
357,  we  said: 

"It  was  equally  the  duty  of  the  plaintiff  in  error  to  keep  bia  eyes  open  and 
a  careful  watch  in  both  directions.  Manifestly  he  could  not  look  in  opposite 
directions  constantly.  Whether  or  not  he  exercised  the  degree  of  care  re- 
quired of  bim  by  the  law  ought,  we  think,  to  have  been  left  to  the  jury  under 
appropriate  instructions  in  respect  to  contributory  negligence.*' 

In  Northern  Pac.  R.  Co.  v.  Baxter,  187  Fed.  787,  109  C.  C.  A. 
635,  a  case  in  which  a  flying  switch  was  made,  and  a  box  car  was 
allowed  to  run  on  the  downgrade  unattended  and  without  a  look- 
out, and  without  signal  or  warning,  whereby  the  plaintiff  was 
hurt,  the  latter  having  testified  that  he  had  looked  back  twice  to 
ascertain  if  the  engine  was  approaching,  and  that  he  had  seen  it 
previously  beyond  the  switch,  and  supposed  there  was  no  danger, 
we  held  that  the  evidence  required  the  submission  to  the  jury  of 
the  question  of  his  contributory  negligence.  In  view  of  all  the 
evidence  in  the  present  case,  we  find  no  error  in  the  refusal  of 
the  trial  court  to  take  the  case  from  the  jury  on  the  ground  of 
the  contributory  negligence  of  the  defendant  in  error. 

The  judgment  is  affirmed. 
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THE   FEARLESS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1012.) 

No.  1,085. 

Towage  (§  11*) — Stranding  of  Tow— LiABiLiTr  of  Tug. 

While  a  dredge  operated  by  a  contractor  was  engaged  in  govemment 
work  near  the  west  side  of  the  liarbor  at  Honolulu,  with  a  pontoon 
bridge  and  pipe  line  extending  to  the  eastern  side,  the  tug  Fearless, 
with  the  schooner  Foster  in  tow,  left  the  inner  harbor.  She  gave  the 
understood  signal  for  the  dredge  to  open  a  passage  through  the  pipe 
line,  but,  receiving  no  answer,  proceeded  without  repeating  it  until 
near  the  obstruction,  and  then  repeated  the  signal,  which  was  at  once 
answered.  Without  waiting  for  the  pipe  line  to  be  opened,  however, 
which  would  have  been  done  in  10  or  15  minutes,  the  tug  undertook 
to  take  her  tow  between  the  dredge  and  the  west  side  of  the  channel, 
which  was  unsafe  and  improper  navigation,  and  resulted  in  stranding 
the  schooner.  After  she  floated  at  night,  the  tug  again  took  her  in  tow. 
and  again  negligently  stranded  her.  The  tug  was  engaged  in  work- 
ing around  the  harbor,  and  her  master  knew  all  the  conditions  and 
channels.  Held,  that  she  was  in  fautt,  and  liable  for  the  injury  to 
the  schooner,  without  reference  to  any  fault  on  the  part  of  the  dredge. 

[Ed.  Note.— For  other  cases,  see  Towage,  Cent  IMg.  |{  11*28;  Dec. 
Dig.  {  ll.»] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ter- 
ritory of  Hawaii,. 

•Suit  in  admiralty  by  Pope  &  Talbott,  a  corporation,  and  others, 
owners  of  the  schooner  Mary  E.  Foster,  against  the  tug  Fearless; 
J.  D.  Spreckels  &  Bros.  Company,  claimant.  Decree  for  libelants,  ind 
claimant  appeals.  'Affirmed. 

The  appellees  were  libelants  in  the  court  below,  bringing  the  original  Ubel 
against  the  tug  Fearless  and  the  dredge  Pacific  t6  recover  damages  aUeged 
to  have  been  sustained  by  the  schooner  Mary  E.  Foster  while  In  tow  of  the 
tug  In  Honolulu  harbor.  The  dredge  was  at  the  time  working  near  what 
Is  called  the  Ewa,  or  western,  side  of  the  harbor,  with  a  pontoon  bridge  and 
pipe  line  extending  from  the  dredge  across  to  the  Waikiki..or  eastern,  side 
of  the  harbor,  making  It  necessary  to  open  the  bridge  and  pipe  line  to  enable 
vessels  to  pass  over  that  portion  of  the  channel.  When  the  tug,  with  the 
schooner  in  tow,  approached  the  place  where  the  dredging  operations  were 
going  on,  the  tug  gave  four  whistles,  and  the  dredge  answered  with  a  signal 
which  the  tug  understood  to  indicate  that  it  should  pass  with  its  tow  to  the 
west  of  the  dredge,  which  it  undertook  to  do,  and,  in  passing,  the  schooner 
went  upon  the  reef,  where  she  remained  for  several  hours ;  the  tug  Fearless, 
with  the  aid  of  the  government  tug  Manning,  being  urable  to  pull  her  off. 
At  high  water,  about  10:45  in  the  evening,  she  floated  off,  when  the  Manning 
released  her  hawser,  and  the  tug  Fearless,  after  making  a  short  and  sudden 
pull  to  prevent  the  schooner  from  colliding  with  the  dredger,  proceeded  with 
its  towing,  but  with  the  stem  of  the  schooner  first,  and  the  latter  was  soon 
aground  on  the  eastern  side  of  the  channel,  and  in  the  second  grounding  was 
seriously  damaged. 

The  original  libel  alleged  that  the  damage  was  the  result  of  the  negligence 
of  both  the  dredger  and  the  Fearless.  Both  of -the  respondents  filed  excep- 
tions, which  were  sustained,  and  an  amended  libel  was  filed,  in  which  it  was, 
among  other  things,  alleged  that  the  act  of  the  dredger  in  signaling  the  tug 
to  pass  upon  the  Ewa  side  of  the  channel  was  one  of  the  proximate  causes 
of  the  Injury,  and  was  an  act  of  negligence,  In  that  the  channel  on  that  side 
of  the  dredge  was  not  wide  enough  to  permit  the  passage  of  the  Fearless 

•For  other  cmm  see  tame  topic  4  8  mumbbb  In  Dec.  4  Am.  Digs.  1907  to  date»  it  Rep'r  Indoles 
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and  her  tow,  whlcb  fact  the  dredge  should  have  known,  and  that  it  was,  for 
the  same  reason,  negligence  on  the  part  of  the  Fearless  to  attempt  the  pas- 
sage, and  that  the  act  of  that  tug  in  so  doing  was  another  proximate  cause 
of  the  grounding.  It  was  further  alleged  that  the  second  grounding  was  due 
to'  the  fact  that  the  Fearless  was  compelled  to  tow  the  schooner  stem  fore- 
most away  from  the  dredge  and  towards  the  easten;!  side  of  the  channel, 
making  such  tow  a  matter  of  great  diflaculty,  and  making  the  danger  of 
grounding  the  schooner  on  the  east  side  of  the  channel  great,  and  that  the 
second  grounding  was  due  in  part  to  the  negligent  towing  by  the  Fearless 
and  in  part  to  the  •negligence  of  the  dredge  in  indicating  that  the  passage 
should  be  made  on  the  Ewa  side  of  the  channel,  from  which  side  it  became 
necessary  for  the  Fearless  to  tow  the  schooner  stem  first  under  conditions 
"that  made  the  operation  a  dangerous  and  difficult  one,  and  6ne  which  was 
likely  to  result  in  the  grounding  of  the  said  Mary  E.  Foster,  even  though 
proper  care  and  skill  were  exercised  by  those  in  charge  of  her  and  of  the 
said  Fearless." 

Exceptions  were  filed  to  this  amended  libel,  and  sustained,  whereupon  the 
libel  was  again  amended,  omitting  the  alleged  cause  of  action  against  the 
dredger,  and  the  libel  as  against  the  latter  was  dismissed.  The  last  amended 
libel  also  omitted  the  former  allegation  to  the  effect  that  the  schooner,  when 
she  floated  /from  her  first  (;rounding,  was  in  a  position  that  ''was  likely  to 
result  in  grounding,  even  though  proper  care  and  sldll  were  exercised  by 
those  in  charge  of  her  and  of  said  Fearless,'*  and  Instead  thereof  alleged 
that  the  schooner  was  then  in  a  dangerous  position,  with  her  stem  towards 
the  harbor,  "but  not  in  such  a  position  that  she  might  not  have  been  towed 
safely  away  therefrom ;  that  said  Fearless,  however,  instead  of  keeping  said 
Mary  E.  Foster  in  deep  water,  as  she  might  have  done  by  the  exercise  of 
due  and  proper  care,  despite  the  difficulties  of  the  situation  (which  difficul- 
ties had  been  caused  by  said  Fearless  herself),  so  negligently  towed  said 
Mary  E.  Foster  by  heading  her  towards  said  reef  and  mnning  her  in  dan- 
gerous proxioiity  thereto,  which  she  might  have  avoided  doing  by  the  exer- 
cise of  due  and  proper  care,  as  to  cause  said  second  grounding  of  said  Mary 
B.  Foster." 

A  decree  was  rendered  in  flavor  of  the  libelants,  from  which  the  claimant 
of  the  Fearless  appealed. 

Nathan  H.  Frank  and  Irving  H.  Frank,  both  of  San  Francisco,  Cal., 
and  R.  W.  Breckons  and  Holmes,  Stanley  &  Olson,  all  of  Honolulu, 
Hawaii,  for  appellant. 

Kinney,  Prosser,  Anderson  &  Marx,  of  Honolulu,  Hawaii  (S.  H. 
Derby,  of  San  Francisco,  Cal.,  of  counsel),  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  We  quite 
agree  with  the  proctors  for  the  appellant  that  "in  applying  rules  of 
law  to  a  given  case  the  controlling  facts  of  that  case  must  not  be  ig- 
nored," and  therefore  we  cannot  agree  in  their  contention  that  the 
cases  of  The  Swan  (D.  C.)  19  Fed.  455,  Potter  v.  Pettis,  2  R.  I.  487, 
and  McCord  v.  Tiber,  6  Biss.  410,  Fed.  Cas.  No.  8,715,  establish  the 
law  to  be,  in  such  a  case  as  the  present,  that  an  obstruction  to  naviga- 
tion is  necessarily  "in  itself  a  plain  and  undeniable  fault";  for  here 
the  dredge  in  question  was  placed  in  the  harbor  for  the  distinct  pur- 
pose of  improving  the  navigation  thereof,  under  the  supervision  and 
direction  of  a  government  dBcer.  It  was  not  stationed  there  for  the 
purpose  of  directing  the  navigation  of  outgoin^^  or  incoming  vessels. 
It  is  true  that  while  the  work  was  going  on  navigation  was  obstructed 
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in  that  part  of  the  harbor  covered  by  the  dredge  and  Its  pontoon  bridge 
and  pipe  line;  but  among  the  specific  instructions  given  the  dredger 
by  the  government  officer,  as  the  record  shows,  was  the  instruction 
that  no  ship  should  be  compelled  to  go  within  50  feet  of  the  edge  of 
the  channel,  and  that  every  ship  should  be  allowed  200  feet  of  chan- 
nel for  passing,  and  that  the  pipe  line  should  be  broken  for  all  passing 
ships. 

That  officer,  Capt.  Slattery,  testified,  among  other  things,  that  as 
considerable  friction  had  been  taking  place  between  pilots  and  mas- 
ters, and  the  captain  of  the  dredger  and  the  contractor,  he  issued  these 
and  other  instructions  to  facilitate  proper  navigation  of  the  channel 
on  the  one  hand,  and  to  prevent  undue  interference  with  the  dredging 
operations  on  the  other;  that  he  was  waited  on  by  a  committee  of 
the  Pilots'  Association,  and  also  by  three  inter-island  captains,  and  in 
respect  to  the  opening  of  the  pontoon  line  he  gave  these  further  in- 
structions : 

'*I  Instructed  all  captains,  I  instructed  this  committee,  these  two  conunlt- 
tees,  that  when  leaving  their  wharves  they  were  to  blow  four  whistles,  so 
that  the  contractor  would  have  at  least  15  minutes  before  they  reached  them, 
before  the  ship  reached  the  dredge,  during  which  time  to  break  their  pipe 
line.  I  instructed  them  that  I  would  instruct  the  contractor  to  answer  their 
whistle  by  four  whistles,  which  would  mean  that  by  the  time  they  arrived 
they  would  have  the  channel  clear  for  them.  I  instructed  them  that,  if  in 
any  case  the  contractor  failed  to  allow  sufficient  space  for  them  to  pass  with 
safeQr,  they  were  to  break  right  tiirough  the  pipe  line." 

The  record  further  shows  that,  about  2:20  p.  m.  of  the  day 
of  the  accident  in  question,  the  pipe  line  extending  from  the 
dredger  was  opened  for  the  passage  of  three  ships.  About  two  hours 
later  the  tug  Fearless,  with  the  schooner  Foster  in  tow,  approached. 
According  to  the  testimony,  when  first  starting  with  the  tow  from  the 
wharf  in  the  inner  harbor  for  the  open  sea,  the  tug  blew  four  whistles, 
which  were  not  answered  by  the  dredger.  Without  repeating  her 
whistles,  the  tug  proceeded  with  her  tow,  and  when  near  the  light- 
house blew  four  more  whistles,  which  were  immediately  answered 
by  the  dredger  with  four  whistles,  when  the  Fearless,  at  a  speed  of 
from  6  to  7  knots  an  hour,  and  with  a  towline  from  40  to  50  fathoms 
in  length,  proceeded  to  tow  the  schooner  through  that  portion  of  the 
channel  left  between  the  dredger  and  the  westerly  edge  of  the  chan- 
nel— a  space,  according  to  the  evidence,  not  exceeding  100  feet  in 
width ;  one  or  more  of  the  witnesses  stating  it  to  have  been  not  more 
than  from  70  to  100.  The  narrowness  of  the  channel  on  the  westerly 
side  of  the  dredge  is  conclusively  shown  by  the  fact  that  in  passing 
it  the  schooner  struck  the  dredge  on  one  side,  and  almost  immediately 
grounded  on  the  other,  being  at  the  time  almost  parallel  with  the  chan- 
nel.    Besides,  the  channel  was  hot  straight  at  the  point  in  question. 

The  captain  of  the  tug  testified  that  the  four  whistles  of  the  dredger 
meant  "everything  all  clear,"  and  that  accordingly  he  undertook  to 
pass  with  his  tow  west  of  the  dredge.  The  testimony  of  Capt.  Slat- 
tery, the  government  engineer,  in  respect  to  that  undertaking,  is,  in 
effect,  that  it  was  neither  safe  nor  proper  for  the  tug  to  take  the 
sdiooner  west  of  the  dredger,  but,  on  the  contrary,  that  "it  was  the 
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beight  of  imprudence  for  the  captain  of  the  tug  Fearless  to  attempt 
to  take  any  tow  through  such  a  narrow  passage."  The  tug  under- 
took to  do  that  in  broad  daylight,  with  nothing  to  obstruct  its 
view.  Not  only  so,  but  she  was  in  her  home  port,  where  she  was 
engaged  in  towing  vessels  in  and  out  and  about  the  harbor.  Under 
such  circumstances  it  is  well-settled  law  that  she  was  bound  to  know 
the  channel,  and,  conceding  that  the  dredger  signaled  the  tug  to  pass 
on  the  westerly  side  of  her,  the  tug  should  have  refused  to  proceed 
that  way  under  the  circumstances  disclosed,  and  with  the  knowledge 
with  which  the  tug  is  properly  chargeable.  The  Margaret,  94  U.  S. 
494,  497,  24  L.  Ed.  146;  The  Lady  Pike,  21  Wall.  1,  22  L.  Ed.  499; 
The  Inca  (D.  C.)  130  Fed.  36.      ^ 

The  tug  was  also  negligent  in  not  repeating  its  first  signal,  upon 
finding  that  it  was  not  answered  by  the  dredger,  which  would  have 
afforded  the  latter  ample  time  within  which  to  open  its  pipe  line,  as 
it  had  done  two  hours  before  for  the  passage  of  other  ships.  More- 
over, the  tug  was  authorized,  as  has  been  seen,  to  open  the  pipe  line 
itsfelf ,  and  could  readily  have  done  so  within  a  few  minutes ;  so  that, 
even  if  the  last  signal  of  four  whistles  given  by  the  tug,  and  which 
was  responded  to  by  the  dredger,  was  correctly  interpreted  by  the. 
tug  to  mean  that  it  should  pass  with  its  tow  westerly  of  the  dredger, 
instead  of  waiting  for  the  dredger  to  open  the  pipe  line  or  to  do  so 
itself,  still  the  tug  was  clearly  in  fault.  The  testimony  is  that  the 
contractors  doing  the  dredging  only  required  15  minutes'  notice  to 
break  the  line,  and  that  the  actual  work  in  breaking  and  restoring  it 
only  consumed  about  10  minutes. 

As  if  to  add  negligence  to  negligence,  the  captain  of  the  tug  length- 
ened his  hawser,  and,  according  to  his  own  testimony,  steered  the  tug 
in  passing  within  15  feet  of  a  barge  (7  or  8  feet  wide)  which  lay  along- 
side the  dredger,  and  when  the  tug  was  abreast  of  the  latter  ordered 
"starboard  slowly,"  the  direct  effect  of  which  was  to  turn  his  bow 
toward  the  other  side  of  the  channel,  and  when  the  tug  was  abreast 
of  the  dredger  ordered  "starboard  a  little  more,"  which  brought  the 
tug  to  pulling  at  an  angle  of  from  about  40  to  50  degrees  from  the 
schooner's  bow,  the  direct  tendency  of  which  was  to  bring  the  latter 
against  the  dredge.  In  order  to  avoid  such  a  collision  and  keep  in 
the  channel,  the  master  of  the  schooner  put  his  helm  hard-aport  and 
then  immediately  put  it  to  starboard  again;  but  the  effort  was  not 
successful,  the  schooner  struck  the  dredge,  and  was  then  thrown 
against  the  edge  of  the  channel,  where  she  stuck.  When  she  floated 
at  high  water,  about  10 :45  in  the  evening,  the  master  of  the  tug  had 
become  very  much  intoxicated,  and  his  handling  of  his  tow  from  that 
point  to  the  time  of  her  grounding  on  the  opposite  side  of  the  chan- 
nel was  too  clearly  negligent  to  call  for  a  description  of  it. 

In  the  circumstances  of  the  case,  we  think  the  point  made  on  behalf 
of  the  appellant  that  the  schooner  assumed  the  risk  of  the  tug  master's 
intoxication  is  without  merit. 

Even  if  the  appellant's  contention  that  the  dredger  was  also  liable 
in  damages  to  the  libelant  be  correct,  the  action  of  the  trial  court  in 
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dismissing  the  libel  as  to  the  dredger  was  not  assigned  as  error,  and 
as,  in  our  opinion,  the  appellant  is  clearly  liable  for  the  injuries  sus- 
tained by  the  appellee,  we  affirm  the  judgment 
The  judgment  is  affirmed. 


THB  BAINBRIDGBL 

(Clrcnlt  Coort  of  Appeals,  Ninth  Circuit.    October  7,  1912.) 

No.  2A12. 

1.  Seamen  (S  26*) — Suit  fob  Wages— EJvidewce. 

In  a  suit  in  rem  against  a  gasoline  launch  to  recover  wages,  brought 
a  year  after  the  vessel  had  been  sold  by  the  corporation  which  owned 
her  when  the  services  were  rendered,  of  which  libelants  were  stock- 
holders, where  the  only  evidence  offered  in  support  of  their  claims  was 
a  statement  purporting  to  have  been  copied  from  the  company's  books, 
which  were  not  produced,  the  court  properly  excluded  such  statement, 
and  dismissed  the  libel  for  lack  of  competent  evidence  to  support 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent  Dig.  IS  131-156;  Dec 
Dig.  i  26.*] 

2.  Admibaltt  (J  79*) — ^Hearing— Reopening  Case  roB  Fubtheb  Evidence. 

It  is  not  error  to  deny  an  application  to  reopen  a  case  in  admiralty 
to  admit  further  evidence,  where  there  was  no  showing  that  competent 
evidence  would  be  produced. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  SS  582-594; 
Dec  Dig.  i  79.*] 

8.  Admiralty  (J  79*) — ^Right  of  Libelant  to  Dismiss— Discretion  of  Court. 
The  denial  by  a  court  of  admiralty  of  a  motion  by  libelants  to  dismiss 
without  prejudice  after  a  hearing,  and  the  filing  of  an  opinion  direct- 
ing a  decree  for  respondent  held  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  iS  592-594; 
Dec  Dig.  S  79.*] 

Appeal  from  the  District  Court  of  the  United  States,  for  the 
Northern  Division  of  the  Western  District  of  Washington. 

Suit  in  admiralty  by  Alex  Zugehoer  and  K.  J.  Johannson  against 
the  gasoline  launch  Bainbridge;  the  Inland  Navigation  Company, 
claimant.    Decree  for  respondent,  and  libelants  appeal.    Affirmed. 

Million  &  Houser  and  Geo.  Friend,  all  of  Seattle,  Wash.,  for  ap- 
pellants. 
Ira  Bronson,  of  Seattle,  Wash.,  for  appellee.  • 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  launch  Bainbridge,  owned  by 
the  Sound  Motor  Company,  a  corporation,  was  operated  between 
Seattle  and  Kingston  during  a  portion  of  the  year  1907,  all  of  1908 
and  1909,  and  in  1910  until  about  the  end  of  March.  In  March 
she  was  traded  for  the  Columbia.  Thereafter  she  was  purchased 
by  the  Inland  Navigation  Company,,  the  appellee  herein.  In  Febru- 
ary, 1911,  the  appellants  Zugehoer  and  Johannson,  brought  a  libel 
against  the  launch,  claiming  liens  thereon  for  services.     Zugehoer 

»For  otiier  casei  lee  same  topic  &  8  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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alleged  that  from  June  9,  1909,  to  April  10,  1910,  he  rendered  serv- 
ices on  board  the  launch,  at  the  agreed  wages  of  $90  per  month, 
and  thereby  earned  the  sum  of  $900,  no  part  of  which  had  been 
paid,  except  $188.  Johannson  alleged  that  from  May  10,  1909,  to 
April,  1910,  he  performed  services  on  said  boat  at  the  instance  of 
the  owner,  for  which  he  was  to  receive  $110  per  month,  and  that 
he  earned  $1,100,  no  part  of  which  had  been  paid,  except  $240. 
The  Inland  Navigation  Company,  as  claimant  and  owner,  answered, 
denying  knowledge  of  the  matters  alleged  in  the  libel.  The  ac- 
tion was  dismissed  by  the  court  below  for  want  of  competent  evi- 
dence that  any  amount  of  money  was  owing  to  either  of  the  libel- 
ants. 

[1]  The  appellants  urge  that  it  was  error  to  hold  that  the  evi- 
dence was  not  sufficient  to  establish  their  claims,  and  that  the 
court  erred  in  denying  their  application  to  take  further  testimony 
after  the  cause  was  submitted,  and  they  renew  that  application  in 
this  court.  The  evidence  given  by  the  appellants  varied  materially 
from  the  allegations  of  the  libel.  Zugehoer  testified  that  his  serv- 
ices were  rendered  as  mate  and  purser  between 'June,  1908,  and 
March,  1910,  a  period  of  some  21  months,  that  he  was  not  paid  his 
full  wages  in  any  one  month,  and  that  there  was  still  due  him 
about  ^65,  "something  like  that."  Johannson  testified  that  his 
agreed  wages  as  pilot  were  $100  a  month,  instead  of  $110,  as  al- 
leged in  the  libel ;  that  he  began  working  when  the  boat  was  built 
in  1907,  and  worked  on  her  three  months;  that  in  the  middle  of 
March,  1908,  he  again  went  to  work  on  her,  and  worked  continu- 
ously until  the  last  of  March,  1910.  When  asked  how  much  was 
owing  him,  he  said  somewhere  about  $860,  "I  think  it  is.  I  am  not 
sure  without  looking  at  the  books."    • 

The  appellants  had  the  books  of  the  Sound  Motor  Company  in 
court ;  but,  instead  of  offering  them  in  evidence,  their  proctor  pro- 
duced and  offered  a  statement  purporting  to  be  taken  from  the 
books.  To  this  the  appellee  objected,  and  the  court  excluded  the 
statement,  saying: 

"The  most  that  can  be  claimed  is  that  Exhibit  A  was  made  up  from  the 
books,  and  it  is  therefore  but  secondary  evidence  of  the  contents  of  unidenti- 
fied books.** 

So  far  it  is  clear  that  no  error  was  committed  by  the  court  be- 
low. The  appellants  were  stockholders  of  the  Sound  Motor  Com- 
pany at  the  time  when  their  services  were  alleged  to  have  been 
rendered ;  Zugehoer  owning  one-eighth  of  the  stock,  and  Johann- 
son owning  a  little  more  than  one-fourth  thereof,  and  occupying 
the  office  of  treasurer  of  the  corporation.  Instead  of  bringing 
their  libel  at  the  time  when  the  boat  was  traded  for  the  Columbia, 
the  appellants  waited  nearly  a  year,  and  until  after  the  boat  had 
been  sold  to  the  appellee,  a  corporation  which  disclaims  all  knowl- 
edge of  any  lien  or  claim  of  lien  for  wages  when  it  purchased  the 
launch.  It  behooved  the  libelants  to  state  clearly  and  correctly 
their  claims  in  their  libel  and  thereafter  to  present  to  the  court  def- 
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inite  and  competent  evidence  of  the  amounts  due  them.    This  they 
failed  to  do. 

[2]  But  It  is  urged  that  the  court  below  erred  in  denying  their 
application  to  open  the  case  and  produce  the  books  after  the  de- 
cision had  been  announced.  Ordinarily  such  an  application,  upon 
proper  showing  of  inadvertence  or  mistake,  should  be  allowed ;  but 
the  affidavits  on  which  the  application  was  based  failed  to  show 
that  competent  record  evidence  could  be  produced.  Zugehoer  de- 
posed that  the  statement  which  had  been  submitted  to  the  court, 
showing  the  amounts  due  the  libelants,  was  made  up,  ''in  so  far  as 
payments  were  concerned,  from  the  books  of  the  Sound  Motor 
Company,  which  books  were  not  the  books  of  original  record,  but 
were  the  journal  entries  of  the  Sound  Motor  Company" ;  that  affi- 
ant had  never  been  able  to  find  the  book  of  original  entries;  and 
that  the  payments  so  shown  were  taken  from  various  and  divers 
checks  issued  by  the  company  to  the  libelants.  Johannson's  affi- 
davit was  similar.  He  deposed  that  he  had  not  attempted  to  keep 
in  his  head  the  details  of  the  payments  which  had  been  made  to 
him,  but  that  he  had  always  been  clear  as  to  the  amount  owing 
to  him. 

It  is  to  be  observed  that  it  is  not  stated  in  the  affidavits  that, 
if  the  case  is  reopened,  any  books  of  original  entry  will  be  offered 
to  the  court,  or  that  any  books  showing  the  condition  of  the  ac- 
counts of  the  appellants  with  the  Sound  Motor  Company  will  be 
produced,  or  that  there  are  any  such  books.  All  that  is  to  be  of- 
fered is  a  book  or  books  containing,  not  original  entries,  but  en- 
tries posted  therein,  of  checks  made  by  the  company  to  the  order 
of  the  appellants.  It  is  not  claimed  that  that  statement  of  checks 
so  issued  and  paid  covers  all  payments  made,  or  that  the  books 
contain  a  full  statement  of  the  amounts  paid.  There  is  no  show- 
ing that  the  evidence  so  sought  to  be  introduced  would  have  been- 
of  any  value  as  proof  of  the  account  between  the  libelants  and  the 
company.  No  proper  showing  was  made,  therefore,  for»  reopening 
the  case. 

[3]  On  September  7,  1911,  after  the  cause  had  been  submitted 
on  final  hearing,  the  court  filed  a  "memorandum  decision  on  the 
merits"  with  the  clerk,  stating  the  grounds  of  decision  against  the  , 
appellants,  and  closing  with  the  words : 

"Let  a  decree  be  entered,  dismissing  the  suit,  with  costs." 

On  the  following  day  the  appellants  filed  a  motion  to  dismiss 
without  prejudice.  The  denial  of  that  motion  is  assigned  as  error. 
"Except  where  the  right  to  a  dismissal  or  nonsuit  is  absolute,  the 
court  is  vested  with  a  large  discretion,  and  its  action  in  regard  to 
an  application  for  dismissal  or  nonsuit  will  not  be  disturbed,  unless 
there  has  been  an  abuse  of  such  discretion."  14  Cyc.  451.  The 
complainant  in  a  suit  in  equity  has  the  right  to  dismiss  the  suit 
without  prejudice  at  any  time  before  hearing,  on  payment  of  the 
costs,  if  the  dismissal  will  deprive  the  defendant  of  no  right  ac- 
crued since  the  suit  was  commenced,  and  there  is  no  cross-bill 
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seeking  afiirmative  relief.  Houghton  v.  Whitin  Mach.  Wks.  (C. 
C.)  160  Fed.  227;  Morton  Trust  Co.  v.  Keith  (C.  C.)  150  Fed.  606; 
Pennsylvania  Globe  Gaslight  Co.  v.  Globe  Gaslight  Co.  (C.  C.) 
121  Fed.  1015;  C.  &  A.  R.  R.  Co.  v.  Union  Rolling  Mill  Co.,  109 
U.  S.  702,  3  Sup.  Ct.  594,  27  L.  Ed.  1081.  In  the  case  last  cited, 
the  court  said: 

'*It  may  also  be  conceded  that  as  a  general  rule  a  complainant  in  an  original 
biU  has  the  right  at  any  time,  upon  payment  of  costs,  to  dismiss  his  bilL  But 
this  latter  rule  is  subject  to  a  distinct  and  well-settled  exception,  namely,  that 
after  a  decree,  whether  final  or  interlocutory,  has  been  made,  by  which  the 
rights  of  a  party  defendant  have  been  adjudicated,  or  such  proceedings  have 
been  taken  as  entitle  the  defendant  to  a  decree,  the  complainant  will  not  be 
allowed  to  dismiss  his  biU  without  the  consent  of  the  defendant" 

The  court  quoted  the  rule  stated  in  Daniell's  Chancery  Practice 
(5th  Am.  Ed.)  p.  793,  as  follows: 

"After  a  decree  or  decretal  order,  the  court  will  not  allow  a  plaintiff  to 
dismiss  his  own  bill,  unless  upon  consent;  for  all  parties  are  interested  in  a 
decree,  and  any  party  may  take  such  steps  as  he  may  be  advised  to  have  the 
effect  of  it" 

In  Folger  v.  Robert  G.  Shaw  Co.,  2  Woodb.  &  M.  531,  Fed.  Cas. 
No.  4,899,  a  case  in  admiralty,  it  was  said : 

"The  true  test  seems  to  be  the  progress  in  a  case,  so  that  the  court  have 
means  to  decide  on  the  merits.  The  defendant  then  has  rights,  and  may 
well  Insist  on  a  final  Judgment  to  avoid  further  expense  and  litigation." 

The  opinion  in  that  case  conceded  that  even  after  a  case  is  ready 
and  open  for  trial,  and  some  pertinent  evidence  has  been  offered, 
so  that  the  merits  could  be  decided,  there  may  be  a  dismissal  with- 
out prejudice  for  sufficient  reason  presented  to  the  court,  such  as 
surprise  or  unexpected  absence  either  of  witnesses  or  counsel.  No 
such  reason,  however,  was  presented  in  this  case,  and  we  find  no 
abuse  of  discretion  in  the  order  of  the  court  below  denying  the 
dismissal. 

The  application  to  take  further  testimony  in  this  court,  being 
based  wholly  on  the  record  in  the  court  below,  is  denied,  and  the 
decree  is  affirmed. 


CALEDONIAN  INS.  (X>.  et  aL  v.  LBVT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,113. 

Hasteb  and  Sebtant  (S  73*) — Contract  of  Ehplotkbnt — Enfobceicent. 

Plaintiff  contracted  with  certain*  insurance  companies  to  turn  over  all 
bis  insurance  business,  in  consideration  of  recei^g  from  tbem  as  full 
compensation  for  bis  serrices  $1,000  for  each  month,  which  the  contract 
provided  should  cover  plaintiff's  services  and  also  the  clerical  services  of 
plaintiff's  employ^.  Soon  after  the  contract  was  made  it  was  repudiated 
by  defendants,  owing  to  the  San  Francisco  earthquake  and  fire,  and  at 
the  end  of  the  first  year  plaintiff  sued  for  and  recovered  a  Judgment  for 
the  total  amount  then  due  under  the  contract  which  was  paid.    During 

*For  oUier  cases  see  same  topic  &  8  numbsb  in  Doc.  ft  Am.  Diffs.  1007  to  date,  ft  Rep'r  Indexes 
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the  second  year,  however,  he  continued  to  deliver  business  to  defendants 
under  the  contract,  but  retained  15  per  cent  of  the  premiums  for  alleged 
"otflce  expenses."  Held,  that  the  ret«ition  of  such  percentage  consti- 
tuted a  breach  of  the  contract  by  plaintiff,  and  precluded  him  from  re- 
covering the  contract  compensation  for  the  second  year. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |J  00- 
102;   Dec  Dig.  J  73.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  Northern  District  of  California. 

Action  by  S.  W.  Levy  against  the  Caledonian  Insurance  Company 
and  others.  Judgment  for  plaintiff,  and  defendants  bring  error.  Re- 
versed and  remanded. 

T.  C.  Van  Ness  and  Otto  Irving  Wise,  both  of  San  Francisco,  Cal., 
for  plaintiffs  in  error. 

Goodfellow,  Eells  &  Orrick,  of  San  Francisco,  Cal.,  for  defendant 
in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  In  the  spring  of  1906  the  plaintiffs  in  error 
were  carrying  on  the  business  of  fire  insurance  in  the  city  and  county 
of  San  Francisco,  occupying  a  common  office  there,  and  with  a  com- 
mon manager  of  such  business,  duly  authorized  to  make  the  contract 
upon  which  the  present  action  is  based.  The  contract  was  made  on 
the  1st  day  of  April,  1906,  and  by  its  terms  was  to  continue  for  a 
period  of  two  years  thereafter.  It  was  made  in  the  form  of  a  letter 
addressed  by  the  manager  of  the  insurance  companies  to  the  defend- 
ant in  error,  S.  W.  Levy,  and  by  him  accepted  in  writing.  The  let- 
ter (stating  that  portion  of  the  contract  pertinent  to  the  present  case 
and  accepted  as  the  contract  by  the  defendant  in  error,  plaintiff  below) 
is  as  follows: 

"Referring  to  our  verbal  understanding  of  recent  date,  have  now  to  confirm 
same  as  follows :  For  and  in  consideration  of  the  sum  of  one  thousand  dol- 
lars ($1,000)  payable  to  you. monthly,  you  agree  to  place  in  the  companies 
represented  in  this  office,  or  tlirough  them,  any  and  aU  fire  insurance  business 
which  you  may  be  able  to  secure  or  controL  ♦  ♦  •  That  the  consideration 
above  expressed  shall  cover  any  and  all  compensation  for  services  rendered 
by  yourself  and  clerical  service  of  your  employ^  to  the  companies  repre- 
sented in  this  office  and  its  management"  * 

Shortly  after  the  making  of  the  contract,  and  in  the  same  month, 
the  earthquake  and  fire  occurred  which  destroyed  the  main  portion 
of  the  business  district  of  the  city  of  San  Francisco,  after  which  the 
insurance  companies  notified  Levy  that  they  elected  to  rescind  the 
contract  upon  the  ground  that  the  destruction  of  property  in  San 
Francisco,  upon  which  they  claimed  the  great  bulk  of  his  business  was 
obtained,  resulted  in  a  failure  of  the  consideration  for  the  contract 
in  material  part.  In  response  to  that  notice  Levy,  on  the  22d  of  June, 
190b,  wrote  the  companies  as  follows : 

"Gentlemen :  Referring  to  your  note  of  June  21, 1900,  in  which  you  declare 
that  my  contract  with  you,  dated  March  31,  1906,  by  which  you  undertook 
to  pay  me  $1,000  monthly  for  two  years  from  April  1,  1906,  is  'rescinded,' 

*For  other  casei  see  same  topic  A  8  mttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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I  beg:  to  reply  that  I  do  not  recognize  your  right  so  to  terminate  the  contract, 
and  that  I  insist  on  its  performance.  I  have  in  all  respects  kept  this  contract 
on  my  part,  and  am  now  doing  so,  and  I  intend  to  keep  it,  fully  and  fairly, 
during  its  term ;'  and  I  shall  expect  to  be  paid  by  you  the  stipulated  considera- 
tion. You  are  now  in  arrears  for  April  and  May,  and  unless  full  payment 
Is  made  to  me  by  July  1st  I  shall  be  compelled  to  bring  suit  against  you, 
jointly  and  severally,  for  the  sum  then  due. 

"Vety  truly  yours,  S.  W,  Levy." 

The  evidence  shows  without  conflict  that  Levy  from  the  time  of 
the  making  of  the  contract  placed  all  insurance  procured  by  him  or 
through  his  office  with  the  companies,  and  that  he  made  a  demand 
monthly  on  them  for  the  pa)mient  of  $1,000,  which  demand  was  re- 
fused. He  then  commenced  an  action  in  one  of  the  superior  courts 
of  the  state  to  recover  the  amount  alleged  to  be  then  due  him  under 
the  contract,  which  action  was  tried  in  the  month  of  April,  1907,  and 
resulted  in  a  judgment  in  his  favor  for  $12,000,  being  $1,000  a  month 
for  the  first  12  months  covered  by  the  contract.  From  that  judgment 
the  companies  appealed  to  the  Supreme  Court  of  the  state,  which  ap- 
peal was  not  determined  until  November  23,  1909,  when  the  judgment 
was  affirmed  (156  Cal.  527,  105  Pac.  598),  and  the  amount  of  the 
judgment  was  thereafter  duly  paid. 

In  the  meantime,  to  wit,  April  27,  1907,  Levy,  through  his  attorneys, 
wrote  to  die  companies  the  following  letter : 

"San  Francisco,  Apr.  27 — 07. 
"Office  of  Goodfellow  &  Eells,  San  Francisco,  Cal. 
'Thomas  J.  Conroy,  Esq., 

"Caledonian  Insurance  Company, 

"Rochester  German  Insurance  Company, 

'.'Caledonian-German  Insurance  Co.,  and 

"The  Scottish  Underwriters. 
"Dear  Sir:  We  are  instructed  by  Mr.  S.  W.  Levy  to  Inform  you  of  his 
intentions  respecting  the  contract  which  he  made  with  you.  dated  March  3, 
(31)  1906,  &  wit :  He  will  continue  to  render  his  services  under  the  contract 
until  the  end  of  the  present  month,  at  which  time  he  will  make  demand  upon 
you  for  his  compensation,  according  to  the  contract  If  you  still  refuse  pay- 
ment, and  still  persist  in  claiming  that  the  contract  has  been  rescinded,  he 
will  consider  that  you  have  committed  a  breach  of  the  contract,  and  will  sue 
you  once  and  for  all  for  damages.  Mr.  Levy  is,  and  always  has  been,  ready 
and  willing  to  carry  out  the  contract  on  his  part,  and  to  continue  it  to  the 
end  of  the  term  of  two  years.  He  hopes  that  you  will  conclude  to  abandon 
the  position  which  he  considers  and  is  advised  to  be  utterly  untenable,  to 
wit,  that  the  contract  has  been  terminated  by  the  destruction  of  property  in 
the  burned  district 

"We  are^  yours  very  truly,  Goodfellow  &  Eells. 

"P.  S. — ^We  beg  to  notify  you  also  that  we  have  advised  Mr.  Levy,  for  his 

protection,  to  issue  a  writ  of  attachment  in  each  of  the  cases  pending,  which 

writ  will  be  issued  on  Monday  next    We  give  you  this  notice  in  order  that 

you  may  be  prepared  to  furnish  the  necessary  bond  on  release  of  attachment*' 

The  evidence  shows  that  the  usual  brokerage  for  insurance  taken 
to  such  companies  by  a  broker  was  IS  per  cent,  of  the  premiums  col- 
lected, and  that  to  the  last  letter  above  quoted  the  companies  in  ques- 
tion replied  to  Levy  that,  if  the  courts  should  finally  decide  that  they 
were  not  released  from  their  obligation  under  the  contract  for  the 
reason  above  indicated,  they  would  pay  him  $1,000  a  month  as  pro- 
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vided  for  in  the  contract;  otherwise,  they  would  pay  him  the  usual 
brokerage  of  15  per  cent,  for  the  premiums  collected.  The  evidence 
further  shows,  without  conflict,  that  from  the  beginning  to  the  end 
of  the  second  year  provided  for  by  the  contract,  to  wit,  from  April 
1,  1907,  to  April  1,  1908,  Levy  continued  to  take  to  the  companies' 
office  all  of  the  insurance  controlled  by  him,  and  for  such  as  they 
accepted  he  regularly  and  duly  took  to  them  the  premiums  thereon, 
less  15  per  cent,  thereof,  which  he  deducted  and  retained.  The  tes- 
timony of  the  witness  Wren,  who  had  been  in  his  employ  for. about 
25  years,  is  in  part  as  follows : 

"He  (Levy)  was  sick  in  April,  1907.  During  the  month  of  AprU,  1907,  I 
took  complete  charge  of  the  bookkeeping  of  plaintiff's  business,  and  have 
been  familiar  with  Mr.  Levy's  business  from  that  time  until  the  end  of  the 
contract  with  defendants.  *  •  •  Q.  Will  you  state,  whether  or  not,  after 
that  time  (April  1,  1907),  there  was  any  difference  in  the  performance  of  the 
contract  of  furnishing  business  to  the  insurance  companies?  A.  Except  in 
the  collection  of  the  commissions,  the  business  went  on  the  same,  and  he  fur- 
nished the  business  to  them  as  before.  Mr.  Levy  turned  over  to  these  insur- 
ance companies,  or  through  them,  all  of  the  iasurance  business  which  he 
controUed.  After  the  month  of  March,  1907,  Mr.  Levy  placed  all  the  insur- 
ance he  could  in  Mr.  Conroy's  olfice;  but,  if  Mr.  Conroy  could  not  take 
any  business  we  offered,  we  pl|iced  it  on  the  outside,  but  to  his  credit  as  the 
broker.  Mr.  Levy,  after  the  month  of  March,  1907,  collected  15  per  cent, 
commission  and  retained  it  for  that  year,  after  noti^ng  Mr.  Oonroy's  office 
that  he  was  going  to  do  that,  and  held  it  for  office  expenses.  The  first  pay- 
ment we  made  Mr.  Conroy's  office  was  in  June  on  business  thai  was  placed 
during  the  year  from  April,  1907,  to  April,  1908.  When  we  made  that  pay- 
ment, instead  of  making  Mr.  Conroy  a  payment  of  the  gross  amount  of  pre- 
mium, we  paid  him  net,  and  we  told  him  the  reason  we  were  doing  so  was 
we  withheld  those  commissions  to  pay  office  expenses.    •    •    •  " 

Pursuant  to  the  letter  of  April  27,  1907,  already  set  out,  and  shortly 
thereafter,  Levy  commenced  suit  in  one  of  the  superior  courts  of  the 
state  against  the  companies  to  recover  the  entire  compensation,  to 
wit,  $12,000,  which  would  accrue  to  him  under  the  terms  of  the  con- 
tract during  the  second  year  therein  provided  for,  and,  having  been 
nonsuited  in  the  state  court,  commenced  the  present  action  in  the  court 
below. 

As  has  been  said,  the  facts  of  the  case  are  undisputed.  It  is  so  con- 
ceded by  counsel,  and  was  so  stated  by  the  trial  court,  which  denied 
a  request  of  the  defendants  for  a  directed  verdict,  and  then  charged 
the  jury  as  follows: 

"This  is  an  action  upon  a  contract,  in  which  the  plaintiff  seeks  to  recover 
from  defendants  on  account  of  the  breach  of  the  contract  by  defendants.  In 
such  an  action  plaintiff  must  prove  either  performance  on  his  part  of  the 
agreement  or  that  he  was  prevented  from  performing  by  the  acts  of  the  de- 
fendants. In  this  action  plaintiff  has  elected  to  rely  upon  hid  performance. 
Therefore,  I  instruct  you  that  if,  from  the  e\ddence,  you  find  that  the  plaintiff 
has  failed  to  perform  any  of  the  conditions  contained  in  the  contract  dated 
March  31,  1906,  on  his  part  to  be  performed,  your  verdict  must  be  for  the 
defendants  in  this  action. 

"I  further  instruct  you  that  the  mere  fact  that  the  defendants  may  have 
failed  to  pay  plaintiff  the  sum  of  $1,000  in  monthly  installments — ^that  is, 
his  salary  as  stipulated  in  the  contract — ^would  not  of  itself  constitute  such 
a  breach  of  the  contract  on  the  part  of  the  defendants  as  would  warrant 
the  plaintiff  in  failing  to  keep  the  contract  on  liis  part    In  other  words,  he 
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would  be  called  upon  to  perform  his  contract  and  to  sne  for  the  payment  of 
'  the  salary  which  should  be  in  default 

'*The  evidence  in  this  case  leaves  the  case  really  to  depend  upon  whether 
the  plaintiff  did  during  this  second  year,  which  is  the  only  portion  of  the 
term  of  this  contract  which  is  involved  before  you,  perform  that  contract. 
In  that  regard,  as  to  what  was  done  there  Is  really  no  dispute  at  all  in  the 
evidence.  It  Is  a  question  merely  of  the  intent  with  which  the  acts  were 
done,  which  the  evidence  shows  were  done  by  the  plaintiff.  And  I  instruct 
you  in  that  regard  that  if  you  believe  from  the  evidence  that  during  the 
second  year  of  the  contract  referred  to  in  the  pleadings,  namely,  from  and 
including  April,  1907,  until  and  including  March,  1908,  which  was  the  termina- 
tion of  the  contract,  the  business  between  the  plaintiff  and  the  defendants 
was  conducted  in  a  manner  similar  to  the  previous  year,  and  that  the  plain- 
tiff did  fulfill  and  perform  on  his  part  all  of  the  terms  and  conditions  of  the 
contract,  except  that  he  deducted  and  retained,  as  stated  by  him,  15  per 
cent  of  the  premiums,  in  the  amounts  and  at  the  times  stated  in  his  com- 
plaint, and  for  the  reasons  stated  by  him ;  that  is,  if  you  believe  his  evidence 
in  that  regard  to  be  true,  then  I  instruct  you  that  the  mere  retention  of  such 
15  per  cent  of  the  premiums  for  that  year  for  such  reasons  would  not 
amount  to  a  failure  on  his  part  to  perform  the  contract. 

"Now,  if  you  find  that  he  has  performed  the  contract,  in  view  of  what  I 
have  said  to  you,  and  you  further  find  that  he  paid  out  moneys  by  way  of  re- 
turned premiums  in  the  manner  and  under  the  conditions  set  forth  in  the 
complaint,  and  that  a  balance  of  account  therefor  in  the  sum  of  $237.45  re- 
mains unpaid  to  him  for  moneys  that  he  had  paid  out  by  way  of  returned 
premiums,  then  there  will  be  but  one  verdict  for  you  to  find  under  the  evi- 
dence, because  there  is  no  dispute  otherwise  as  to  amounts,  and  your  verdict 
in  that  event  will  be  in  favor  of  the  plaintiff  for  the  sum  of  $11,710.57,  which 
would  be  the  amount  of  such  unpaid  return  premiums  and  the  principal 
amount  involved  in  the  controversy,  made  up  of  the  unpaid  salary  for  which 
the  plaintiff  sues. 

**Now,  the  evidence  is  all  before  you,  and  it  is  largely  uncontradicted,  and 
it  seemiB  to  me  that  there  should  be  no  difiSculty  in  your  reaching  a  conclu- 
sion.'* 

There  was  a  verdict  for  the  plaintiff. 

In  our  opinion  there  was  nothing  for  the  jury  to  pass  upon;  the 
real  question  in  the  case  being  one  of  law.  We  assume  that  the  de- 
struction of  a  large  portion  of  the  business  district  of  San  Francisco 
afforded  no  ground  for  the  rescission  of  the  contract  by  the  com- 
panies. It  was  so  held  by  the  Supreme  Court  of  California,  upon  the 
facts  there  disclosed,  in  the  case  hereinbefore  referred  to,  pursuant 
to  which  decision  the  companies  paid  Levy  the  full  amount  due  him 
for  the  first  year  covered  by  the  contract.  The  present  case  was  tried 
upon  the  theory  that  Levy  performed  his  part  of  the  contract  covering 
the  second  year  as  well  as  the  first,  and  in  their  brief  here  his  counsel 
say: 

"As  the  case  was  pres^ited  to  the  Jury  by  both  plaintiff  and  defendant,  it 
is  free  from  all  doubt  and  difilculty,  and  presents  a  simple  case  of  a  contract 
haling  been  performed  by  the  plaintiff,  and  the  plaintiff  having  received 
only  a  part  of  his  compensation,  and  suing  for  the  remainder  with  int^est." 

The  court  below,  too,  instructed  the  jury,  as  has  been  seen,  that  in 
the  action — 

"plaintiff  must  prove  either  performance  on  his  part  of  the  agreement  or 
that  he  was  prevented  from  performing  by  the  acts  of  the  defendants.  In 
this  action  plaintiff  has  elected  to  rely  upon  his  performance.  Therefore  I 
Instruct  you  that  if,  from  the  evidence,  you  find  that  the  plaintiff  has  failed 
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to  perform  any  of  the  conditions  contained  in  the  contract  dated  March  31, 
1906^  on  his  part  to  be  performed,  your  yerdict  must  be  for  the  defendants 
in  this  action." 

The  trouble  is  that  while,  during  the  second  year,  Levy  continued 
to  take  to  the  companies  all  of  the  insurance  he  could  control  and  to 
collect  the  premiums  therefor,  he  did  not  do  so  in  accordance  with 
the  provisions  of  the  contract  in  question.  By  that  contract  he  was 
required  to  turn  over  to  the  companies  the  whole  of  such  premiums, 
and  entitled  to  receive  as  full  compensation  for  his  services  in  the 
matter  $1,000  each  month.  Confessedly  he  did  not  do  that  during  the 
seco;id  year,  but,  on  the  contrary,  from  April  1,  1907,  to  April  1, 
1908,  deducted  and  retained  from  all  of  such  premiums  a  commission 
of  15  per  cent,  thereof.  It  is  wholly  unimportant  that  he  claimed  to 
withhold  the  IS  per  cent,  of  the  premiums  for  his  office  expenses,  and 
that  he  so  informed  the  companies.  According  to  the  contract  the 
companies  had  nothing  whatever  to  do  with  his  office  expenses,  but 
were  entitled  to  the  full  amount  of  the  premiums.  Yet  the  court  in- 
structed the  jury,  as  has  been  seen,  that  if  they  believed  from  the  evi- 
dence— 

"that  during  the  second  year  of  the  contract  referred  to  in  the  pleadings, 
namely,  from  and  including  April,  1907,  nntU  and  including  March,  1908, 
which  was  the  termination  of  the  contract,  the  business  between  the  plaintiff 
and  the  defendants  was  conducted  in  a  manner  similar  to  the  previous  year, 
and  that  the  plaintiff  did  fulfill  and  perform  on  his  part  all  of  the  terms  and 
conditions  of  the  contract,  except  that  he  deducted  and  retained,  as  stated 
by  him,  15  per  cent  of  the  premiums,  in  the  amonnts  and  at  the  times  stated 
in  his  complaint,  and  for  the  reasons  stated  by  him;  that  is,  if  you  believe 
his  evidence  in  that  regard  to  be  true,  then  I  instruct  you  that  the  mere  re- 
tention of  such  15  per  cent  of  the  premiums  for  that  year  for  such  reasons 
would  not  amount  to  a  faUure  on  his  part  to  perform  the  contract** 

It  results,  from  what  has  been  said,  that  the  judgment  must  be  and 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 


BRISTOL  CO.  V.  GRAHAM. 

(dreuit  Ck)urt  of  Appeals,  Eighth  Circuit    August  22,  1912.) 

No.  3,752. 

1.  Tbads-Mabks  and  Tbadk-Naves  (S  43*)— Mabks  Subjsots  ov  Appropria- 
tion— Drawings  of  Expired  Patent. 

On  the  expiration  of  a  patent,  any  one  has  the  right  to  make  the  .pat- 
ented article,  and  to  describe  It  in  advertisements  not  only  in  the  lan- 
guage of  the  patent,  but  also  by  the  use  of  a  drawing  therein,  and  the 
patentee  cannot,  by  registering  such  drawing  as  a  trade-mark,  secure 
the  right  to  its  continued  exclusive  use,  since  it  becomes  free  to  the  pub- 
lic, along  with  the  article  which  it  describes. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  §S  48,  49;  Dec.  Dig.  S  43.*] 

*For  other  cases  see  same  topic  A  8  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date*  ft  Rep'r  Indexes 
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2.  I^kade-Mabks  and  Trade-Names  ({  98*) — Unfair  Competition. 

Evidence  considered,  and  held  insufficient  to  sustain  a  claim  of  unfair 
competition  by  imitation  of  complainant's  labels  and  boxes  containing 
belt  lacings. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  K  104-106;  Dec.  Dig.  |  93.* 

Unfair  competition  In  use  of  trade-mark  or  trade-name,  see  notes  to 
Sche'uer  t.  MuUer,  20  C.  a  A.  165;  Lare  t.  Harper  &  Bros.,  30  0.  C.  A. 
87a] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
cm  District  of  Missouri. 

Suit  in  equity  by  the  Bristol  Company  against  David  F.  Graham. 
Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Roy  M.  Eilers,  of  St.  Louis,  Mo.  (Terrence  F.  Carmody,  of  Water- 
bury,  Conn.,  of  counsel),  for  appellant. 

W.  F.  Small,  of  St.  Louis,  Mo.  (W.  Keane  Small,  of  St.  Louis,  Mo., 
of  counsel),  for  appellee. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  WILLARD, 
District  Judge. 

WILLARD,  District  Judge.  The  Bristol  Company,  plaintiff  below, 
charged  in  the  bill  infringement  of  its  trade-mark  and  unfair  com- 
petition. On  July  30,  1889,  William  H.  Bristol,  the  assignor  of  the 
plaintiff,  obtained  a  patent  for  a  steel  belt  lacing.  The  drawings  ac- 
companying that  patent  do  not  appear  in  the  record,  but  it  is  said 
that  the  drawing  below,  marked  Figure  3,  is  a  correct  representation 
of  Figure  3  of  the  patent: 


The  lacing  standing  on  the  belt  is  identical  with  the  model  of  the 
plaintiff's  lacing.  Exhibit  4.  The  patent  expired  in  1906.  About 
three  months  before  its  expiration,  and  on  March  9,  1906,  the  plaintiff 
applied  for  the  registration  of  a  trade-mark  in  connection  with  its 

*For  oUier  cases  ses  same  topic  A  fi  numbbk  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Steel  belt  lacing,  and  on  March  5,  1907,  registration  was  granted  of 
a  trade-mark,  of  which  the  following  is  a  copy : 


READY  TO  APRy       FIN  ISHED  JONT 


This  is  the  trade-mark  claimed  to  be  infringed. 

[1]  The  patent  having  expired,  the  defendant  had  the  right  to 
manufacture  Bristol  steel  belt  lacings.  This  is  conceded  by  the  ap- 
pellant.   It  says  in  its  brief,  on  page  9: 

''Complainant  concedes  that  the  article  made  under  a  patent  is  free  to 
b^  used  by  the  public  after  the  patent  expires,  and  that  the  marking,  colors, 
etc.,  of  the  article  may  be  imitated,  and  that  the  generic  and  identif!yiiig 
name  may  likewise  be  used." 

'  The  defendant  or  any  one  else  having  a  right  to  make  the  lacing, 
he  had  a  right  to  describe  it  as  it  was  described  in  the  specification 
in  the  patent.  In  describing  it  he  was  not  limited  to  the  words  used 
by  the  patentee  in  telling  what  the  patent  was.  He  was  entitled  to 
describe  it  by  the  drawings.  The  registered  trade-mark  is  nothing 
more  than  a  pictorial  description  of  the  article  made.  It  is  a  symbol 
showing  how  the  lacing  is  applied.  It  is  a  part  of  the  directions  which 
the  Bristol  Company  has  always  given  as  to  the  use  of  the  article. 
This  appears  from  the  plaintiff's  label,  which,  under  the  head  of  "Di- 
rections," contains  the  following: 

"Place  the  lacing  upon  the  Joint  as  shown  in  the  above  cut,  and  drive 
the  spurs  tlirough." 

The  plaintiff  introduced  in  evidence  a  circular  issued  in  connection 
with  the  Buffalo  belt  fasteners.  That  circular  contains  several  cuts, 
and  says  under  one  of  them : 

"This  oat  represents  the  manner  in  which  the  fasteners  should  be  used.** 

Under  another  cut  it  says : 

"This  cut  represents  a  very  excellent  feature  of  the  fasteners." 

This  is  precisely  what  the  plaintiff's  cut  represents,  the  manner  in 
which  the  lacing  should  be  used.  Its  trade-mark  does  not  indicate 
origin  or  ownership.  Any  one  making  Bristol  steel  belt  lacing  could 
employ  this  design  with  equal  truth  and  with  equal  right.  In  tiie  case 
of  Standard  Paint  Co.  v.  Trinidad  Asphalt  Co.,  220  U.  S.  446,  on 
page  453,  31  Sup.  Ct  456,  on  page  457  (55  L.  Ed.  536),  the  court  said : 

"The  definition  of  a  trade-mark  has  been  given  by  this  court  and  the  ex- 
tent of  its  use  described.  It  was  said  by  the  Chief  Justice,  speaking  for  the 
court,  that  *the  term  has  been  in  use  from  a  very  early  date,  and,  generally 
speaking,  means  a  distinctlTe  mark  of  authenticity,  through  which  the  prod- 
ucts of  particular  manufacturers  or  the  vendable  commodities  of  particular 
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merchants  may  be  ffistln^ished  from  those  of  others.  It  may  consist  in 
any  symbol  or  In  any  form  of  words;  but,  as  its  office  Is  to  point  out  dis- 
tlnctiyely  the  origin  or  ownership  of  the  articles  to  which  it  is  affixed,  it  fol- 
lows that  no  sign  or  form  of  words  can  be  appropriated  as  a  yalid  trade- 
mark, which,  from  the  nature  of  the  fact  conveyed  by  its  primary  meaning, 
others  may  employ  with  equal  truth,  and  with  equal  right,  for  the  same 
purpose.'  Elgin  National  Watch  Company  t.  Illinois  Watch  Co.,  179  U.  S. 
665,  673,  21  Sup.  Ct  270,  45  L.  Ed.  365.  Th^e  is  no  doubt,  therefore,  of  the 
rule.  There  is  something  more  of  predsion  given  to  it  in  Canal  Company 
V.  Clark,  13  WalL  311,  323,  20  L.  Ed.  581,  where  it  is  said  that  the  essence 
of  the  wrong  for  the  violation  of  a  trade-mark  'consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor  as  those  of  another,  and  that  it  is  only 
when  this  false  representation  is  directly  or  indirectly  made  that  the  party 
who  appeals  to  a  court  of  equity  can  have  relief.'  A  trade-mark,  it  was  hence 
concluded,  'must  therefore  be  distinctive  in  its  original  signification  pointing 
to  the  origin  of  the  article,  or  it  must  have  become  such  by  association.'  But 
two  qualifying  rules  were  expressed,  as  follows :  'No  one  can  claim  protec- 
tion for  the  exclusive  use  of  a  trade-mark  or  trade-name  which  would  prac- 
tically give  him  a  monopoly  in  the  sale  of  any  goods  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the  public  would  be  injured,  rather 
than  protected,  for  competition  would  be  destroyed.  Nor  can  a  generic  name, 
or  a  name  merely  descriptive  of  an  article  of  trade,  of  its  qualities,  ingredi- 
ents or  characteristics,  be  employed  as  a  trade-mark  and  the  exclusive  use 
of  it  be  entitled  to  legal  protection.'  And,  citing  Amoskeag  Manufacturing 
Company  v.  Sp<^ar,  2  Sandf.  ^.  Y.)  599,  it  was  further  said  there  can  be 
*no  right  to  the  exclusive  use  of  any  words,  letters,  figures,  or  symbols  which 
have  no  relation  to  the  origin  or  ownership  of  the  goods,  but  are  only  meant 
to  indicate  their  names  or  qualities." 

When  that  case  was  before  this  court  (Trinidad  Asphalt  Mfg.  Co. 
V.  Standard  Paint  Co.,  163  Fed.  977,  on  page  979,  90  C.  C.  A.  195, 
on  page  197),  it  was  said : 

"It  is  the  settled  rule  that  no  one  can  appropriate  as  a  trade-mark  a  gen- 
eric name,  or  one  descriptive  of  an  article  of  trade,  its  qualities,  ingredients, 
or  characteristics,  or  any  sign,  word,  or  symbol  which,  from  the  nature  of 
the  fact  it  i^  used  to  signify,  others  may  employ  with  equal  truth." 

In'Merriam  v.  Famous  Shoe  &  Clothing  Co.  (C.  C.)  47  Fed.  411, 
Judge  Thayer  said,  on  page  413 : 

'*The  next  matter  to  be  considered  is  the  charge  that  the  defendant  uses 
the  device  of  a  book,  with  the  words  'Webster's  Dictionary'  printed  thereon, 
on  its  circulars,  bill  heads,  etc.  in  imitation  of  a  like  practice  pursued  by  the 
complainants.  In  my  judgment,  no  person  engaged  in  publishing  and  selling 
a  book  or  books  can  acquire  an  exclusive  right  to  use  the  device  of  a  book 
on  letter  heads  and  bill  heads,  or  on  wrappers  or  boxes  containing  books. 
The  device  in  question,  when  used  in  that  connection  or  relation,  is  not  suffi- 
ciently arbitrary  to  constitute  a  valid  trade-mark.  When  so  used  by  a  pub- 
lisher or  bookseUer,  such  a  device  serves  to  indicate  the  kind  of  business  in 
which  a  party  is  engaged,  or  it  is  descriptive  of  the  contents  of  particular 
packages.  Other  persons  engaged  in  the  same  business  have  the  right  to  ad- 
vertise their  calling,  or  to  describe  the  contents  of  packages,  by  the  use 
ot  the  same  device.  If  a  publisher  or  bookseller  can  acquire  an  exclusive 
light  to  use  the  device  of  a  book  on  letter  heads,  bUl  heads,  wrappers,  etc., 
then  a  watchmaker  might  acquire  the  exclusive  right  to  use  the  picture  of  a 
watch,  a  shoemaker  to  use  the  picture  of  a  shoe,  and  so  on  throughout  the 
entire  list  of  occupations  in  which  men  are  engaged." 

In  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Company,  165  Fed. 
639,  on  page  642,  91  C.  C.  A.  475,  on  page  478,  this  court  said: 

"The  buff-colored  strip,  in  combination  with  the  light-colored  body,  became 
clearly  descriptive  of  the  article,  and  because  complainant  alone,  during  tlie 
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life  Of  the  pate^t,  manufactured  the  same,  the  color  alone  did  not  Indicate 
to  the  public  that  such,  drawers  were  of  complainant's  make." 

In  Greene,  Tweed  &  Co.  v.  Manufacturers'  Belt  Hook  Co.  (C.  C.) 
158  Fed.  640,  jt  was  said,  on  page  641: 

"From  the  affidavit  of  complainant's  witness  E.  W.  Blake,  it  appears  the 
studs  made  under  Blake  patents  generally  had  the  stars  stamped  upon  them. 
Whatever  of  significance  there  may  have  been  in  this  device  is  now,  and 
was  at  the  time  this  suit  was  begun,  public  property  as  an  appurtenance  to 
the  Blake  and  Weston  patents.  If  the  stud  was  always  so  marked  by  the 
manufacturers  while  they  had  a  monopoly  thereof,  it  may  well  be  claimed 
now  that  the  distinctive  earmarks  which  entered  into  its  trade  success  also 
became  pubUc." 

See,  also,  Yale  &  Towne  Mfg.  Co.  v.  Worcester  Mfg.  Co.  (C.  C.  A.) 
195  Fed.  528  (1st  Circuit). 

This  is  not  the  first  time  that  an  attempt  has  been  made  to  extend 
the  monopoly  of  a  patent  by  registering  a  trade-mark  connected  there- 
with after  the  patent  had  expired.  Singer  Mfg.  Co.  v,  June  Mfg. 
Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L.  Ed.  118;  J.  A.  Scriven  Co. 
^  V.  W.  H.  Towles  Mfg.  Co.,  32  App.  D.  C.  321.  In  Sternberg  Mfg. 
Co.  V.  Miller,  Du  Brul  &  Peters  Mfg.  Co.,  161  Fed.  318,  at  page  320, 
88  C.  C.  A.  398,  at  page  400,  this  court  said: 

**When  this  patent  expired  in  1903,  the  complainant  clearly  enough,  as  we 
,  think,  sought  to  perpetuate  its  monopoly  by  registering  the  name  'Vertical 
'  Top'  as  a  trade-mark." 

In  Cheavin  v.  Walker,  Law  Rep.  5  Chanc.  Div.  850,  the  court  said, 
at  page  862 : 

''Protection  extends  only  to  the  time  allowed  by  the  statute  for  the  patent, 
and  if  the  court  were  afterwards  to  protect  the  use  of  the  word  as  a  trade- 
mark, it  would  be  in  fact  extending  the  time  for  protection  given  by  the 
statute.  It  is,  therefore,  impossible  to  allow  a  man  who  has  once  had  the  pro- 
tection of  a  patent  to  obtain  a  further  protection  by  using  the  xiame  of  his 
patent  as  a  trade-mark." 

And  again  at  page  863 : 

"It  is  impossible  to  aUow  a  man  to  prolong  his  monopoly  by  trying  to  turn 
a  description  of  the  article  into  a  trade-mark.  Whatever  is  mere  descrip- 
tion is  open  to  all  the  world.  In  the  present  case  the  plaintiff's  label  was 
nothing  more  than  a  description,  and  he  cannot  therefore  have  protection 
for  it  as  a  trade-mark." 

Our  conclusion  is  that  the  trade-mark  is  not  a  valid  one. 

[2]  The  plaintiff  sa3rs,  however,  that  although  defendant  may  have 
the  right  to  manufacture  Bristol  steel  lacing,  to  sell  it  under  that 
.  name,  and  to  use  the  desi|^  in  question,  he  has  no  right  to  sell  other 
lacings  under  the  name  of  the  Bristol  lacing.  This  claim,  removes 
the  discussion  into  the  second  part  of  the  case,  namely,  that  relating 
to  unfair  competition. 

A  sample  of  the  paper  box  in  which  the  defendant  packs  his  hooks 
appears  in  the  record,  but  it  seems  very  strange  that  the  plaintiff  did 
not  introduce  a  sample  of  its  box.  There  is  no  way,  therefore,  of 
comparing  the  two  boxes  for  the  purpose  of  seeing  whether  the  de- 
fendant has  so  dressed  his  goods  as  to  attempt  to  palm  them  off  as 
the  goods  of  the  plaintiff.    The  plaintiff's  label,  however,  appears  in 
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the  record,  and  the  testimony  of  Bristol  is  that  the  label  was  placed 
on  the  top  of  each  box.  That  label,  printed  with  black  ink  upon 
red  paper,  is  as  follows: 


BRISTOL'S  PATENT 


TRAOC 


MARK 


READTfTDAPPiy      FINISHED  JONT 


Steel  Belt  Lacing 

Pattntfd  July  SO,  18S9.  Janiitry  4.  UM 
and  DteembM:  19,  ISM. 


DIRECTIONS. 

T«  feppljr*  a^riarr  th*  tndi  •!  «li«  lM>lt  sad    laj   tUmlj  tOfvth*r 

Mi    •    pl*«9   af   Mfi    ««od.       PIm»  III*  UtlMU  MpM   th*  )ol"<  ■•  BliOWB 

Is  tkr  alMTr  tmu  «ad  drliv  Ik*  iqiani  iliraaKli  t  tkra  tani  (kr  krU 
•v*r  ap*ir  tkt  pall^j  ar  aajr  ranvralral  pl»r»  o(  Iraa,  aad  rliark 
tk*  iipar*.  arndlaf  tkMB  tswaril  tkv  Jalnl.  Tk»  rllackMl  alil*  kkaald 
PUB  afalMt  tkr  pailey. 

THE  BRISTOL  COMPANY, 

WATERBURY.  CONN,.  U.  S.  A. 


The  defendant  has  no  label,  strictly  speaking,  but  prints  his  design 
and  reading  matter  upon  the  box  itself.  This  box  seems  to  be  made 
of  light  manila  cardboard.    The  design  upon  the  top  is  as  follows: 


Columbia 


ELTYMFGdO. 


An  examination  of  the  tops  of  the  respective  boxes  shows  that 
there  is  no  similarity  whatever  between  them.  There  is  hardly  any- 
thing on  one  that  appears  on  the  other.  It  is  true,  however,  that  upon 
two  sides  of  the  box  the  defendant  prints  the  words  "Steel  belt 
lacing,"  and  upon  another  side  he  prints  a  cut  very  like  that  shown 
in  the  plaintiff's  trade-mark.  It  differs  from  it,  though  in  two  re- 
spects: (1)  It  does  not  have  the  words,  "Ready  to  Apply,  Finished 
Joint,"  thereon;  and  (2)  it  represents,  not  the  Bristol  lacing,  but  the 
defendant's  hooks,  which  are  different  from  the  lacing. 

It  is  also  true  that  on  some  of  the  stationery  of  the  defendant  his 
109  F.— 27 
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cut  appears  as  it  does  upon  the  box,  but  with  the  words  "Ready  to 
Apply,  Finished  Joint,"  thereon.  There  is  no  evidence  in  the  case, 
however,  that  any  one  ever  bought  the  defendant's  hooks,  thinking 
that  he  was  buying  Bristol  steel  belt  lacing.  One  of  the  plaintiff's 
witnesses,  a  traveling  salesman,  testified  that  the  representations  made 
by  the  defendant  were  that  the  Star  was  just  as  good  as  the  Bristol. 
He  also  said  that  he  was  unable  to  sell  any  of  the  Bristol  product  to 
one  firm  in  Denver,  because  they  had  the  Star,  and  said  they  were 
just  as  good  for  less  money.  The  evidence  is  entirely  insufficient  to 
justify  a  holding  that  the  defendant  has  been  guilty  of  unfair  competi- 
tion. 
The  decree  of  the  court  below  is  affirmed,  with  costs. 


SOUTH  SIDE  TRUST  00.  v.  WILMARTH. 

(Circuit  Court  of  AM)eals,  Third  Circuit    October  21,  1912-) 

No.  29  (1,591). 

Bankbxtptct  (§  143*)— Change  op  Beneficiabie9— **Depeitdent"--Sistbb  of 
Inbubed. 

Act  Pa.  April  15,  1868  (P.  L.  103),  provided  that  all  life  policies  which 
mljght  thereafter  mature,  and  which  had  been  or  Ishould  be  taken  out 
for  the  benefit  of,  or  bona  fide  assigned  to,  the  wife  or  children,  or 
other  relative  *'de^ndent*'  on  the  Insured,  should  be  vested  In  such 
wife,  children,  or  other  relative,  free  from  the  claim  of  Insured's  cred- 
itors. Shortly  before  the  bankruptcy  of  a  firm  of  which  Insured  was 
a  member,  he  directed  a  policy  on  his  life,  payable  to  his  executors, 
administrators,  or  assigns,  to  be  so  changed  as  to  be  made  payable  to 
his  sister  as  beneficiary.  The  sister  at  one  time  had  lived  with  her 
father  and  brothers,  Including  the  Insured,  and  had  been  their  house- 
keeper; but  there  was  no  evidence  that  she  was  ''dependent'*  on  In- 
sured at  any  time.  Held,  that  the  attempted  change  of  benefldary  to 
such  sister  was  Ineffectual  to  entitle  her  to  the  proceeds  of  the  policy 
as  against  Insured's  trustee  In  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  194,  201, 
202,  213-217,  223,  224;    Dec.  Dig.  ^  143.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1991-1993. 

Change  of  beneficiary  of  Insurance,  see  note  to  Hopkins  t.  North* 
western  Life  Assur.  Co.,  40  C  C.  A.  4.] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

Action  by  the  South  Side  Trust  Company  against  Mary  F.  Wil- 
marth.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed, 
with  directions. 

Lowrie  C.  Barton,  of  Pittsburgh,  Pa.,  for  appellant. 

William  M.  McElroy,  of  Pittsburgh,  Pa.,  for  appellee. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  Mc- 
PHERSON,  District  Judge. 

J.  B.  McPHERSON,  District  Judge.  This  is  a  dispute  between 
a  trustee  in  bankruptcy  and  the  substituted  beneficiary  in  a  policy 
of  insurance  upon  the  life  of  a  bankrupt. 

•For  other  cues  lee  same  topic  it  9  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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On  September  1,  1910,  Dana  R.  Wilmarth  was  a  partner  in  the 
firm  of  Fred.  Wilmarth  &  Sons;  the  other  partners  being  his  fa- 
ther and  his  brother.  On  that  date  the  firm  and  the  individual 
partners  were  adjudged  bankrupt  upon  their  voluntary  petition,  and 
all  their  property  passed  to  the  trustee — ^the  South  Side  Trust 
Company  of  Pittsburgh.  The  subject  now  in  controversy  is  a  20- 
year  policy  of  life  insurance  taken  out  by  Dana  in  1897  in  favor 
of  himself,  his  executors,  administrators,  or  assigns.  On  Septem- 
ber 1st  the  policy  had  a  surrender  value  of  $685,  and  it  has  since 
matured  by  his  death.  Whatever  interest  Dana  had  in  the  policy 
when  he  was  adjudged  bankrupt  vested  in  the  trustee,  by  whom  tjie 
present  bill  is  filed  in  order  to  test  the  right  of  Mary  F.  Wilmarth, 
the  adverse  claimant. 

The  policy  contained  the  following  clause: 

"Privilege  6t  Changing  Beneficiary. 

"The  insured  may,  subject  to  the  rights  of  any  assignee,  change  the  bene- 
ficiary at  any  time  during  the  continuance  of  this  poUcy  by  filing  with  the 
company  a  written  request  accompanied  by  this  policy;  such  diange  to  take 
effect  upon  the  indorsement  of  the  same  by  the  company." 

This  clause  recognizes  the  right  of  the  insured  to  deal  with  the 
policy  in  two  ways,  namely,  by  assignment,  or  by  changing  the 
beneficiary.  It  was  never  formally  assigned,  but  what  happened 
was  this:   On  August  5th  Dana  wrote  to  the  company: 

"Beferrin^  to  my  poUcy  385,989,  I  desire  to  have  the  beneficiary  changed 
from  my  estate  to  Mary  F.  Wilmarth,  my  sister." 

And  on  August  8th  the  company  indorsed  on  the  policy: 

"At  the  request  of  the  insured,  dated  August  6,  1910,  Mary  F.^  Wilmarth, 
sister  of  the  insured,  is  hereby  made  beneficiary  in  this  policy,  subject  to  the 
right  of  the  insured  to  change  beneficiary  as  provided  on  the  second  page  of 
tMs  poUcy.  If  no  beneficiary  survive  the  Insured,  payment  shaU  be  made 
to  the  executors,  administrators,  or  assigns  of  said  insured." 

This  transaction  was  voluntary,  and  without  consideration. 
Within  a  month  the  adjudication  was  entered,  and  Dana's  contin- 
uing interest  in  the  policy  passed  at  that  time  to  the  trustee,  and 
was  sufficient  to  support  a  recovery,  unless  the  operation  of  some 
superior.provision  of  law  exempts  the  interest  of  the  appellee.  The 
only  provision  now  relied  upon  is  the  Pennsylvania  act  of  1868 
(P.  L.  103),  which  is  said  to  be  a  complete  answer  to  the  trus- 
tee's claim.    The  statute  reads: 

"All  policies  of  life  insurance  or  annuities  upon  the  life  of  any  person 
which  may  hereafter  mature,  and  which  have  been,  or  shall  be,  taken  out 
for  the  benefit  of,  or  bona  fide  assigned  to,  the  wife  or  children  or  any  relative 
dependent  upon  such  person,  shall  be  vested  in  such^wife  or  children  or  any 
other  relative,  full  and  clear  from  all  claims  of  the  creditors  of  such  person." 

We  do  not  decide  the  question  whether  the  meaning  of  the  word 
"assigned"  in  this  statute  is  broad  enough  to  include  the  mere 
designation  of  a  beneficiary,  when  the  power  to  change  the  ben- 
eficiary is  reserved.  Courts  may  differ  in  opinion  on  this  subject, 
but  for  present  purposes  we  assume  that  such  a  transaction  would 
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be  included.  The  serious  obstacle  in  the  path  of  the  appellee  is 
that  (even  if  the  transaction  of  August  5th  should  be  regarded  as 
an  "assignment")  it  was  not  shown  that  she  was  a  "relative  de- 
pendent" on  the  insured,  and  therefore  she  has  not  been  brought 
within  the  exemption  of  the  statute.  On  the  date  just  referred  to, 
she  was  not,  and  for  two  or  three  years  previous  she  had  not  been, 
dependent  upon  the  insured  for  support.  She  was  a  sister,  and 
therefore  was  not  "dependent"  by  reason  of  any  presumption,  so 
that  she  was  obliged  to  sustain  the  burden  of  proving  dependence 
in  fact.  As  we  read  the  testimony,  it  is  not  sufficient  upon  this 
point.  At  one  time  she  had  lived  with  her  father  and  her  two 
brothers,  and  had  been  their  housekeeper;  but  even  during  that 
period  the  expenses  of  the  household  were  paid  out  of  the  firm 
business,  and  she  was  no  more  dependent  on  Dana  than  on  the 
others.  But  this  arrangement  came  to  an  end  in  1907,  and  after 
that  time  the  evidence  does  not  establish  that  she  was  dependent 
on  him  in  fact.  As  she  certainly  was  not  dependent  on  him  by 
virtue  of  any  statute  or  rule  of  law  that  made  him  legally  liable 
for  her  support,  it  follows  that  the  exemption  of  the  Pennsylvania 
act  does  not  now  apply.  We  do  not  feel  called  upon  to  determine 
precisely  the  scope  of  the  phrase  "relative  dependent."  In  the 
present  controversy  it  is  enough  to  say  that — ^whether  these  words 
should  be  confined  to  a  relative  legally  dependent  by  statute  or"  by 
established  decision  upon  the  insured  for  support,  or  should  be  so 
construed  as  to  include  other  relatives  who  are  in  fact  dependent — 
the  evidence  before  us  does  not  show  that  the  appellee  was  thus 
dependent  in  either  sense. 

It  is  proper  to  add  that  we  are  determining  only  the  legal  title 
to  this  p<51icy  and  to  the  money  now  due  thereon.  If  the  appellee 
has  a  claim  upon  that  fund,  either  as  a  general  or  a  preferred  cred- 
itor, she  will  be  at  liberty  to  present  it  when  the  fund  is  distrib- 
uted, and  the  validity  of  her  claim  can  then  be  considered. 

The  decree  is  reversed,  with  instruction  to  the  district  court  to 
enter  a  decree  in  accordance  with  the  prayer  of  the  bill ;  the  costs 
of  this  appeal  and  of  the  proceeding  in  the  court  below  to  be  paid 
out  of  the  fund. 


VANDERBILT  et  ux.  T.  BISHOP  et  aL' 

(Clrcoit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,087. 

Appeal  and  Ebbob  (§  1009*) — ^Eqihty  Suit— Findings— Review, 

Findings  of  the  trial  judge  in  an  equity  suit,  based  on  the  evidence 
of  witnesses  before  him  and  resulting  in  a  substantial  conflict  with 
respect  to  the  material  issues,  will  not  be  set  aside  on  appeal. 

IBd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  I§  3070- 
8978;   Dec.  Dig.  S  1009.*] 

•For  oUier  cases  B«e  same  topic  it  9  mxtmber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

Suit  by  Oscar  Vanderbilt  and  wife  against  Minette  Thullen 
Bishop  and  another,  in  which  defendants  filed  a  cross-bill  seeking 
equitable  relief.  From  a  decree  granting  the  prayer  of  the  cross- 
bill (188  Fed.  971),  complainants  appeal.    Affirmed. 

Jesse  Steams,  of  Portland,  Or.,  and  A.  J.  Derby,  of  Hood  River, 
Or.,  for  appellants. 

Frederick  V.  Holman  and  Alfred  A.  Hampson,  both  of  Portland, 
Or.,  for  appellees. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  This  suit  grew  out  of  a  contract  for  the 
sale  by  the  appellants  and  the  purchase  by  the  appellees  of  a  cer- 
tain apple  orchard,  containing  30  acres,  situated  in  the  Hopd  river 
section  of  the  state  of  Oregon,  for  the  sum  of  $43,000,  the  terms 
of  which  sale  were  to  be  $1,000  in  cash,  $9,000  on  or  before  30 
days  from  the  date  of  the  contract,  $5,000  on  or  before  90  days 
from  that  date,  the  further  sum  of  $5,000  on  the  1st  day  of  Decem- 
ber, 1910,  and  the  remaining  $23,000  on  or  before  five  years  from 
the  date  of  the  contract,  all  deferred  payments  to  bear  interest  at 
the  rate  of  7  per  cent,  per  annum  from  the  termination  of  the  pe- 
riod of  90  days  after  the  execution  of  the  contract.  By  the  con- 
tract it  was  further  agreed,  among  other  things,  that  upon  the 
making  of  the  payment  of  $5,000  on  December  1,  1910,  the  vendors 
should  execute  to  the  vendees  a  deed  to  the  premises,  and  that 
the  vendees  should  thereupon  give  a  mortgage  thereon  to  the  sell- 
ers as  security  for  the  payment  of  the  balance  of  the  purchase  mon- 
ey. The  vendees  made  the  cash  payment  of  $1,000  and  the  pay- 
ment of  $9,000,  and  refused  to  make  any  other,  whereupon  Van- 
derbilt and  wife  commenced  the  present  suit  of  foreclosure. 

The  defendants  to  the  suit,  who  are  the  appellees  here,  denied 
the  plaintiffs'  alleged  right  of  foreclosure?  and  filed  a  cross-com- 
plaint, in  which  they  set  up  fraud  and  misrepresentation  in  respect 
to  the  property  by  the  plaintiff  Oscar  Vanderbilt  and  one  John  Le- 
land  Henderson,  his  agent,  whereby  they  were  induced  to  make  the 
agreement,  and  therefore  prayed  a  rescission  of  the  contract.  The 
specific  acts  of  fraud  alleged  in  the  cross-bill  were  that  Vanderbilt 
and  his  agent,  Henderson,  as  an  inducement  to  the  purchase,  rep- 
resented to  the  agent  of  the  purchasers,  who  was  Mrs.  Carrie  R. 
Schmick,  that  the  orchard  contracted  for  was  a  first-class  commer- 
cial orchard,  planted  with  14  varieties  of  apple  trees  and  no  more ; 
that  the  trees  were  14  years  old,  except  50  or  60  of  them,  which 
had  been  reset;  that  the  land  was  first-class  soil,  entirely  suitable 
for  the  successful  growing  of  apple  trees  and  their  fruit,  and  that 
there  was  no  hardpan  in  the  orchard;  that  the  orchard  was  of 
the  value  of  $45,000,  and  had  been  greatly  benefited  by  deep  plow- 
ing; and  that  the  net  returns  each  year  from  the  orchard  during 
the  years  that  Vanderbilt  had  owned  it  were  equal  to  a  net  in- 


Digitized  by 


Google 


422  199  FBDBRAL  BBPORTEB 

come  of  from  20  to  30  per  cent,  on  $43,000,  and  that  the  net  re- 
turns for  the  year  1908  were  $11,333.  The  cross-bill  further  al- 
leged that  those  representiations  were  false,  and  so  known  to  be 
at  the  time  by  Vanderbilt  and  his  agent,  Henderson,  and  that  they 
were  made  to  induce,  and  did  induce,  the  appellees  to  enter  into 
the  contract  of  purchase,  which  they  otherwise  would  not  have 
done.  It  further  alleged  that  the  representations  so  made  were 
false,  in  that  the  soil  of  the  orchard  is  not  first-class,  nor  suitable 
for  growing  apple  trees,  but,  on  the  contrary,  is  hard  and  impervi- 
ous to  moisture  and  to  the  roots  of  the  trees,  and  that  it  does  to 
a  large  extent  consist  of  hardpan;  that  the  trees  were,  with  the 
exceptions  noted,  at  the  time  from  16  to  17  years  old,  and  con- 
tained more  than  21  varieties,  instead  of  only  14;  that  the  orchard 
was  not  benefited  by  the  deep  plowing,  but,  on  the  contrary,  was 
irreparably  injured  thereby;  and  that  the  orchard  was  not  a  first- 
class  orchard  bearing  merchantable  varieties  of  apples,  and  was 
not  of  the  value  of  $45,000,  nor  of  any  greater  value  than  $20,000. 

The  answer  of  the  appellants,  complainants  below,  to  the  cross- 
bill, while  denying  the  alleged  fraud  on  their  part,  and  other  of 
the  allegations  of  the  cross-bill,  admitted  that  they  had  represented 
to  the  agent  of  the  appellees  that  the  soil  of  the  orchard  was  first- 
class,  and  was  suitable  for  the  growing  of  apple  trees  and  the 
maintenance  of  such  an  orchard,  and  admitted  that  they  had  rep- 
resented to  the  appellees  that  it  contained  na  hardpan. 

The  cause  came  on  for  trial  before  the  judge  of  the  court  be- 
low, who  heard  the  evidence  and  saw  the  witnesses.  The  trial 
resulted  in  a  very  substantial  conflict  in  respect  to  the  material 
issues  presented  by  the  pleadings.  From  the  evidence  the  trial 
judge  found  the  making  of  the  written  contract  as  alleged,  and 
that  it  was  made  upon  representations  of  material  facts  in  regard 
to  the  character  of  the  soil  of  the  orchard,  the  number  of  varieties 
of  trees  therein  planted,  and  the  age  of  the  trees,  which  repre- 
sentations the  findings  declare  were  false  and  fraudulent,  and  were 
so  known  to  be  by  Vanderbilt  when  made,  and  that  they  were 
made  by  him  and  his  agent  for  the  purpose  of  deceiving  the  ap- 
pellees, and  to  induce  them  to  enter  into  the  contract  in  question. 

In  the  circumstances  appearing,  the  general  rule  applicable  to 
such  cases  precludes  us  from  inteffering  with  the  findings  of  the 
trial  court,  having  the  advantages  alluded  to ;  in  addition  to  which 
it  may  be  observed  that  the  reading  of  the  evidence  disclosed  to 
our  minds  certain  suspicious  circumstances  strongly  confirming  the 
correctness  of  the  conclusion  reached  by  the  court  below,  some  of 
which  we  discovered,  upon  the  subsequent  reading  of  the  opinion 
of  the  trial  judge,  impressed  his  mind  a^  it  does  ours.  It  would, 
however,  serve  no  useful  purpose  to  go  into  those  matters,  so  we 
forbear. 

The  judgment  is  affirmed. 


Digitized  by 


Google 


PAUUSEN  y.  UIOTBD  STATES  ^23 

VaUI/SEN  et  aL  t.  UNITEI}  STATES. 

(Circuit  Ck>urt  of  Appeals,  Ninth  drcait    October  7,  1011) 

No.  2,114. 

1.  COIOCBBCS  (I  47*) — WhITB  SI^TB  TbAFFIO  AOIV-CONSTITUTIONALITT. 

The  act  of  Congress  known  as  the  ''White  Slave  Traffic  Act"  (Act  June 
25,  1910,  c.  895,  86  Stot,  825  [U.  S.  Oomp.  St  Supp.  1911,  p.  1848]),  is  con- 
stitntionaL 

[Ed.  Nota— For  other  cases,  see  Ckunmarce^  Cent  Dig.  i  26;  Dec.  Dig. 
i  47.»1 

2.  CoMMEBcs   (f  82*) — OmEZfSBS— Tbanspobtation   TOB   PBOSIITiniON— Bvi- 

DKNCB — SumCIKNCT. 

ETiden<^  in  prosecution  under  the  ""White  Slave  Traffic  Act"  (Act 
June  25,  1910,  c  895,  86  Stat  825  [U.  S.  Comp.  St  Supp.  1911,  p.  1343]), 
held  to  sustain  a  finding  tliat  accused  tran£q;K>rted  women  for  the  purpose 
of  prostitution. 

[Ed.  Note.— S\)r  other  cases»  see  Commerce,  Cent  Dig.  i  47;  Dec.  Dig. 
|82.»1 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington. 

Nels  Paulsen  and  another  were  convicted  of  violating  the  ''White 
Slave  Traffic  Act,"  and  they  bring  error.    Affirmed. 

Revelle,  Revelle  &  Revelle,  of  Seattle,  Wash.,  for  plaintiflFs  in  er- 
ror. 

W.  G.  McLaren,  U.  S.  Atty.,  and  Louis  E.  Shela,  Asst.  U.  S.  Atty., 
both  of  Seattle,  Wash.,  for  the  United  States. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  plaintiffs  in  error  were  convicted  of  a 
violation  of  the  act  of  Congress  known  as  the  "White  Slave  Traffic 
Act"  (Act  June  25,  1910,  c.  395,  36  Stat.  825  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1343]),  and  sued  out  this  writ  of  error  to  review  the  judg- 
ment of  the  District  Court  entered  upon  the  verdict. 

[1]  Only  two  points  are  made  in  support  of  the  writ,  the  first 
being  that  the  act  of  Congress  is  unconstitutional,  and  the  second 
that  the  evidence  was  insufficient  to  support  the  verdict;  and  in  re- 
spect to  the  second  the  counsel  for  the  plaintiffs  in  error  expressly 
concede  that  the  sole  question  of  fact  is  whether  the  evidence  suf- 
ficiently shows  the  intent  with  which  the  women  were  procured  and 
transported.  The  first  point  is  answered  by  a  recent  ruling  of  this 
court  against  the  position  of  the  plaintiffs  in  error,  and  the  second 
may  be  almost  as  briefly  disposed  of. 

[2]  The  indictment  charged  the  defendants  to  it  with  procuring 
the  transportation  as  passengers  in  interstate  commerce  of  four  cer- 
tain named  women  from  the  city  of  Seattle,  in  the  state  of  Washing- 
ton, to  the  city  of  Burke,  in  the  state  of  Idaho,  for  the  purpose  of 
prostitution.  The  evidence  shows  that  Burke  is  a  small  mining  town 
in  the  mining  regions  of  Idaho,  situated  in  a  gulch  between  the  moun- 
tains, and  is  chiefly  inhabited  by  miners;  that  the  plaintiffs  in  error 

*For  otli«r  cum  m«  same  toplo  it  |  muicbsb  1a  D«o.  ft  Am.  Dlgi.  1907  to  data^  ft  Rep*r  IndaiM 
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were  the  proprietors  of  a  dance  hall  which  they  conducted  in  the 
town;  that  in  and  on  one  side  of  the  hall  was  a  bar,  and  on  the  other 
side  was  partitioned  oflf  a  small  restaurant  containing  three  tables,  and 
in  the  rear  end  of  the  hall  and  opening  directly  into  it  were  small 
rooms,  each  fitted  up  with  a  bed,  stove,  and  bureau,  for  the  use  of 
the  women,  and  into  which  they  solicited  the  men  who  went  to  the 
hall.  Attiong  other  things  the  government  introduced  a  telegram, 
sent  by  the  plaintiff  in  error*  Laura  Paulsen,  who  had  gone  from 
Burke  to  Seattle,  to  the  other  plaintiff  in  error  at  Burke,  which  tele- 
gram reads  as  follows : 

••Seattle,  Washington,  December  7,  1910. 
"Nels  Paulsen,  Burke,  Idaho.  Wire  $50  at  once  for  violin  player.  Can  you 
use  comet  player?  If  so,  can  get  two  more  A  No.  1.  I  would  take  him  for 
a  while  I  thinly.  You  can  get  him  for  three  and  the  violin  for  three  fifty. 
That  will  make  four.  Besides  I  am  going  to  Everett  In  the  morning  for  the 
others.  R.  Is  here;  Will  see  her  to-morrow  morning.  Answer  in  regard  to 
comet  ''Mrs.  Nels  Paulsen." 

One  of  the  government  inspectors  testified  that  the  defendants  to 
the  indictment  admitted  to  him  the  sending  by  Nels  and  the  receipt 
by  Laura  Paulsen  of  the  money  mentioned  in  the  telegram,  and  that 
the  initial  "R.,"  mentioned  therein,  referred  to  the.  girl  Ruth,  and 
that  the  reference  therein  to  Laura  Paulsen's  going  to  Everett  for 
two  more  had  reference  to  the  women  Mabel  Bell  and  Jennie  Smith, 
all  three  of  whom,  the  evidence  shows,  were  among  the  four  pro- 
cured and  transported  to  Burke  by  the  plaintiffs  in  error.  The  evi- 
dence showed  that  the  women  wore  low-necked  dresses,'  short  skirts, 
and  kimonos,  received  no  wages,  but  a  commission  x>f  40  per  cent, 
on  each  bottle  of  beer  they  sold  to  the  men  whom  they  solicited  to 
their  rooms,  and  $2  extra  "if  they  had  anything  out  of  the  way  to 
do  with  the  men." 

In  the  face  of  such  surroundings  and  uncontroverted  facts,  it  is 
idle  to  contend  that  the  evidence  was  insufficient  to  sustain  the  ver- 
dict, finding  that  the  purpose  for  which  the  women,  in  questicm  were 
transported  was  that  of  prostitution. 

The  judgment  is  affirmed. 


AMERICAN  RADIATOR  CO.  T.  SHIRLEY  RADIATOR  &  FOUNDRY  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  8,  1912.) 

No.  1,664. 

Patents  (|  328*)— Vauditt  and  Intbingement— Design  roB  Radiator. 

The  WooUey  design  patent,  No.  36,607»  for  a  design  for  a  steam  radi- 
ator, held  valid,  but  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 

*For  other  casei  tee  same  topic  &  5  nttmbeb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indezet 
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Suit  in  equity  by  the  American  Radiator  Company  against  the 
Shirley  Racfiator  &  Foundry  Company.  Decree  for  defendant,  and 
complainant  appeals.    AflSrmed. 

Bill  for  infringement  of  design  patent  No.  86,607,  issued  to  Clarence  M. 
Woolley,  October  27,  1893,  for  an  ornamental  design  for  a  steam  radiator 
for  use  in  dwelling  houses.  Defendant's  design  is  kno¥m  as  the  "Shirley,*** 
and  complainant's  as  the  "Premier."  The  two  are  -quite  similar  in  appear- 
ance to  the  casual  observer,  but  differences  in  detail  are  quite  apparent  on 
closer  inspection.  The  decoration  on  each  is  from  the  pattern  of  the  Acan- 
thus leaf  in  the  form  of  a  foliated  scroll,  but  in  the  defendant's  design  the 
leaf  is  turned  upside  down  as  compared  with  the  patented  one.  The  form 
of  the  top  and  the  legs  are  also  distinct  In  one  there  are  three,  and  in 
the  other  four,  cross-connections.  Both  designs  are  attractive  in  appearance, 
are  simply  but  effectively  adorned.  They  have  three  columns,  the  two  outer 
ones  convex,  and  the  middle  one  concave,  a  series  of  short  intermediate 
bridges  between  the  columns  having  curved  edges,  graceful  downward  diverg- 
ing legs,  and  shoulders  at  the  top,  also  employing  the  curve  or  wavy  line. 
The  side  columns  in  each  are  conically  curved  In  cross  section,  being  thicker 
near  the  inner  edge,  and  diminishing  outward  by  a  compound  curve.  The 
accompanying  cuts  show  these  features  clearly. 


Prior  Art  Fbrm. 


COliPLAINANT'S   FOBMS. 

Premier,   Patent       Prenier,  Oommerdal 
Design.  Form. 
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Charles  K.  Offield  (OfBcld,  Towlc,  Graves  &  Offield  and  Rol- 
land  J.  Hamilton,  of  counsel),  for  appellant. 
Charles  Martindale,  for  appellee. 

Before  KOHLSAAT  and  MACK,  Circuit  Judges,  and  SAN- 
BORN, District  Judge. 

SANBORN,  District  Judge  (after- stating  the  facts  as  above). 
It  is  not  claimed  that  the  Acanthus  leaf  (found  in  all  of  the  an- 
cient art),  or  any  of  the  single  elements  used  by  the  patentee  in 
his  design,  are  at  all  new.  What  he  asserts  is  that  he  has  gathered 
together  into  a  unitary  and  harmonious  structure  the  various  fea- 
tures of  the  old  art,  including  the  foliated  scroll,  in  simple,  chaste, 
and  modest  form,  and  has  thus  made  use  of  the  inventive  faculty. 

The  St.  Louis,  Premier,  and  Shirley  were  exhibited  side  by  side 
in  the  courtroom  at  the  time  of  the  argument.  We  thought  then, 
and  further  examination  convinces  us,  that  defendant's  radiator 
does  not  infringe.  There  is  nearly  as  much  difference  between  the 
Shirley  and  Premier  as  the  Premier  and  St.  Louis.  Both  patents 
may  be  treated  as  valid,  within  narrow  limits. 

Affirmed. 
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OONROY  et  aL  T.  PENN  ESLECTRICAL  &  MFG-  CO. 

PENN  ELECTRICAL  &  MFG.  CO.  v.  CONROY  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit     October  11,  1912.) 

Nos.  43,  44,  March  Term,  1912. 

1.  PATBNTB    (I   318*) — ^iNFBlNOBMEIfT — DAHAGKS — ^PBOFITB. 

In  general,  a  patentee,  on  a  decree  for  an  accounting  against  an  in* 
frlnger,  can  only  recover  profits  shown  to  be  due  to  the  Inventor's  pat- 
ented contribution  to  the  art,  and  not  to  the  whole  profits  made  on  the 
manufacture  and  sale  of  the  article  to  which  he  has  only  contributed  an 
Improvonent;  but  this  rule  does  not  apply  to  a  case  where  the  invention 
does  not  consist  of  a  mere  Improvement  on,  attachment  to,  or  modifica- 
tion of  a  prior  device  of  some  particular  character,  but  constitutes  a  new 
and  complete  type  of  article,  constituting  a  single  unitary  and  complete 
structure,  no  one  of  the  parts  or  elements  of  which  could  be  omitted  and 
a  useful  and  operative  device  remain,  In  which  case  the  Infringer  Is  lia- 
ble to  account  for  the  whole  profits  made  from  the  manufacture  and  sale 
of  the  Infringing  article. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  566-576;  Dec. 
Dig.  i  Sia*] 

2.  PaTBNTS    (I   318*)— iNKtlNGEMEIfT— ACCOTTNTINa. 

On  an  accounting  of  profits  for  the  Infringement  of  a  patent  on  a  par- 
ticular style  of  toilet  mirror,  defendant  was  not  entitled  to  credit  for  an 
alleged  saving  in  manufacture  by  the  use  of  certain  patented  machines 
in  chipping  the  edges  of  the  glass  plates,  where  it  appeared  that,  prior 
to 'the  patenting  of  such  machines,  chipping  machines  for  the  same  pur- 
pose were  in  use  by  claimant;  there  being  no  showing  that  any  saving 
was  effected  by  defendant  over  the  cost  to  complainant  by  defendant*8 
use  of  such  patented  machines. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  $$  566-576;  Dea 
Dig.  I  318.» 

Accounting  by  infringer  for  profits,  see  note  to  BuckhlU  v.  Mayor,  eta, 
of  aty  of  New  York,  50  C.  C.  A.  8.] 

8.  Patents  (I  318*)— Infringement — ^Profits— Accoxtntinq. 

On  an  accounting  of  profits  for  the  infringement  of  a  patent,  the  in- 
fringer is  not  entitled  to  credit  for  profits  due  to  an  alleged  saving,  be- 
cause of  superior  skill  and  intelligence,  over  the  cost  to  complainant  of 
producing  the  patented  article. 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  {§  566-576;  Dea 
Dig.  i  318.*] 

4.  Patents  (I  318*)— Infringement — Profits — ^Accounting — EvinEKCE. 

On  an  accounting  of  profits  for  the  infringement  of  complainant's  pat- 
ent on  toilet  mirrors,  evidence  of  the  cost  to  others  of  silvering  mirrors 
was  inadmissible,  except  for  comparison  in  testing  defendant's  claims 
for  credit  of  the  cost  of  manufacture ;  the  question  being  the  actual  cost 
to  defendant 

[Ed.  Note. — ^For  other  cases,  see  Patents,  Cent  Dig.  H  566-576;  Dea 
Dig.  f  3ia*] 

Bradford,  District  Judge,  dissenting, 

Cross-Appeals  from  the  District  Cpurt  of  the  United  States  for 
the  Western  District  of  Pennsylvania, 

Suit  by  the  Penn  Electrical  &  Manufacturing  Company  against 
John  M.  Conroy  and  others.  From  a  decree  assessing  damages  in  a 
suit  for  patent  infringement,  both  parties  appeal.    Affirmed. 

•For  oUier  caiet  m«  same  topic  4  9  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Edward  Rector,  of  Chicago,  III.,  and  Joseph  M.  Nesbit,  of  Pitts- 
burgh, Pa.,  for  plaintiff. 

Paul  Synnestvedt,  of  Pittsburgh,  Pa.  (J.  C.  Bradley,  of  Pitts- 
burgh, Pa.,  and  Raymond  Pitcairn,  of  Philadelphia,  Pa.,  ol  coun- 
sel), for  defendants. 

Before  GRAY,  Circuit  Judge,  and  BRADFORD  and  WITMER, 
District  Judges.  • 

WITMER,  District  Judge.  This  case  brings  before  the  court 
appeals  by  both  parties  from  a  final  decree  of  the  Circuit  Court 
awarding  the  complainant,  the  Penn  Electrical  &  Manufacturing 
Company,  the  sum  of  $4,970.50,  with  interest  and  costs,  in  an  ac- 
counting against  the  deJFendants,  John  M.  Conroy,  Edwin  N.  Prugh, 
and  Mildred  W.  Prugh,  copartners  trading  and  doing  business  as 
Conroy,  Prugh  &  Co.,  for  infringement  of  letters  patent  No.  631,- 
033,  granted  to  complainant  August  IS,  1899,  for  new  style  of  toilet 
mirrors.  The  accounting  was  had  under  a  decree  finding  the  pat- 
ent valid  and  infringed,  which  was  afterwards  affirmed  by  this 
court.    146  Fed.  749,  77  C.  C.  A.  239. 

[1]  The  first  five  of  defendants'  assignments  of  error,  which  aim 
at  the  fundamental  right  of  the  complainant  to  any  recovery  what- 
soever on  account  of  profits  received  by  them  from  the  manufac- 
ture and  sale  of  the  infringing  mirrors,  raise  the  question  of  pri- 
mary importance.  It  is  urged  by  the  Conroy  Company  that  the 
patent  consisted  solely  and  only  in  producing  a  new  mirror  mount- 
ing or  easel ;  that  it  was  construed  by  the  court,  and  was  so  intended, 
as  an  improvement;  and  that  therefore,  for  the  purpose  of  an 
accounting,  the  court  will  look  only  at  the  actual  contribution  of 
the  inventor  to  the  art.  Undoubtedly,  the  cases  in  the  Supreme 
and  federal  courts,  on  the  circumstances  before  them,  in  some 
measure,  support  the  general  proposition  that  a  patentee,  upon  the 
decree  for  an  account  against  an  infringer,  can  only  recover  the . 
profits  shown  to  be  due  to  the  inventor's  patented  contribution  to 
the  art,  and  that  he  is  not  entitled  to  the  whole  profits  made  upon 
the  manufacture  and  sale  of  the  article  to  which  he  has  only  con- 
tributed an  improvement 

The  leading  case  of  Seymour  v.  McCormick,  16  How.  480,  490, 
14  L.  Ed.  1024,  to  which  reference  is  made,  however,  we  think  illus- 
trates the  position  that  each  case  must  be  decided  upon  the  show- 
ing made  by  its  special  circumstances.  In  the  case  mentioned  Mc- 
Cormick obtained  a  patent  for  a  reaping  machine.  This  patent 
expired  in  1848.  In  1845  he  obtained  a  patent  for  an  improvement 
upon  his  patented  machine,  and  in  1847  another  patent  for  new  and 
useful  improvements  in  the  reaping  machine.  The  principal  one  of 
these  last  was  in  giving  to  the  raker  of  the  grain  a  convenient  seat 
upon  the  machine.  The  court  decided,  in  a  suit  for  violation  of 
this  patent  of  1847,  that  it  was  erroneous  in  the  Circuit  Court  to 
say  that  the  defendant  was  responsible  in  damages  to  the  same 
extent  as  if  he  had  pirated  the  whole  machine.  Clearly  it  would 
have  been  unfair,  and  even  absurd,  to  give  the  profits  of  the  whole 
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machine  to  the  patentee  of  a  convenient  seat  on  the  mStehine,  allow- 
ing the  raker  of  the  grain  to  ride,  instead  of  walking  as  before. 
Judge  Grier,  in  delivering  the  opinion  of  the  Supreme  Court  in 
this  case,  said: 

"It  must  be  apparent  to  the  most  superficial  observer  of  tiie  Immense  variety 
of  patents  issued  every  day  that  there  cannot,  in  the  nature  of  things,  be 
any  one  mle  of  damages  which  would  equally  apply  to  all  cases.  The  mode 
of  ascertaining  actual  damages  must  necessarily  depend  on  the  peculiar  na* 
ture  of  the  monopoly  granted." 

It  is  idle,  therefore,  to  say  that  any  hard  and  fast  rule  can  be 
made  applicable  to  all  cases  where  profits  are  to  be  accounted  for. 
The  court  and  the  accounting  officer  will  consider  each  case  in 
the  light  of  its  own  peculiar  characteristics,  and  deal  with  it  prac- 
tically and  in  a  common-sense  manner.  Upon  examination,  it  ap- 
pears self-evident,  from  the  very  nature  of  the  patented  invention, 
that  it  does  not  consist  of  any  mere  improvement  upon,  attach- 
ment to,  or  modification  of  a  prior  device  of  some  special  char- 
acter, but  that,  on  the  contrary,  it  constitutes  a  new  and  complete 
type  of  article  of  manufacture,  comprising  and  composed  of  a  com- 
bination of  certain  described  elements,  constituting  a  single  uni- 
tary and  complete  structure,  no  one  of  whose  parts  or  elements 
could  possibly  be  omitted  or  withdrawn  and  a  useful  and  operative 
device  remain. 

The  patent,  drawings,  and  exhibits  disclose  a  hand  mirror  of 
peculiar  structure.  Different  forms  and  mountings  of  such  mir- 
rors existed  prior  to  the  patent  in  suit,  it  is  true.  Hand  mirrors 
have  antedated  even  the  invention  of  glass,  and  are  as  old  as  hu- 
man vanity;  but  this  particular  structural  design,  form,  and  ar- 
rangement of  parts,  constituting  the  subject  of  the  patent  in  suit, 
is  a  unitary  novelty.  It  differs  from  every  other  hand  mirror.  It 
has  an  adjustable  easel,  and  can  be  converted  into  a  hand  mirror, 
from  which  no  part  of  the  device  patented  could  be  removed  and 
leave  a  salable  structure.  In  this  respect  the  case  at  bar  is  clearly 
distinguished  from  Seymour  v.  McCormick,  Garretson  v.  Clark, 
111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371,  and  kindred  cases  pre- 
sented by  plaintiffs  in  error. 

The  patent  is  very  analogous  in  its  essential  nature  to  a  design 
patent;  not  a  design  superimposed  upon  some  other  creation  of 
art,  but  a  design  of  form  and  shape,  such  as  the  design  of  a  par- 
ticular form  of  vase,  as  distinguished  from  a  design  painted  upon 
a  vase.  The  infringer  made  his  whole  profits  from  adopting  this 
particular  form  of  hand  mirror,  and  for  these  he  is  bound  to  ac- 
count to  the  complainant.  As  was  said  by  Justice  Shiras,  deliv- 
ering the  opinion  of  the  court  in  Warren  v.  Keep,  155  U.  S.  268, 
15  Sup.  Ct.  84,  39  L.  Ed.  144: 

**Where  the  patented  Invention  Is  for  a  new  article  of  manufacture,  which 
Is  sold  separately,  the  patentee  Is  entitled  to  damages  arising  from  the  man- 
ufacture and  sale  of  the  entire  article."  Manufacturing  Co.  v.  Cowing,  105 
U.  S.  253.  26  L.  Ed.  987;  Hurlbut  v,  SchilUnger,  13Q  U.  S.  456,  9  Sup.  Ct  684« 
82  L.  Ed.  lOll ;  Crosby  Valve  Co.  v.  Safety  Valve  Co.,  141  U,  B.  441,  12  Sup. 
Ct  49,  35  L.  Ed.  809.  -^ 
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To  the  same  eflfect  is  the  dictum  of  Judge  Grosscup  in  Orr  & 
Lockett  Hardware  Co.  v.  Murray,  163  Fed.  54,  89  C.  C.  A.  492, 
following  the  rule  stated  by  Justice  Bradley  in  Elizabeth  v.  Pave- 
ment Co.,  97  U.  S.  126,  24  L-  Ed.  1000,  wherein  he  said: 

**Where  profits  are  made  by  an  infringer,  by  the  use  of  an  article  patented 
as  an  entirety,  the  infringer  is  responsible  to  its  patentee  for  the  whole  of  snch 
profits,  unless  he  can  show,  and  the  burden  is  on  him,  that  a  portion  of  such 
profits  is  the  result  of  some  other  thing  used  by  him«" 

Cases  might  be  multiplied  holding  to  this  effect,  among  them 
being  National  Metal  Strip  v.  Bredin  et  al.,  186  Fed.  490,  108  C. 
C.  A.  468;  Maimin  v.  Union  Special  Machine  Co.,  187  Fed.  123, 
109  C.  C.  A.  41 ;  Regina  Music  Box  Co.  v.  Otto  &  Sons  (C.  C.) 
114  Fed.  507,  decided  by  this  court.  There  is  no  doubt  as  to  such 
being  the  rule,  nor  is  there  any  controversy  as  to  its  propriety. 
The  test  lies  in  its  application  to  the  facts  warranting  the  same, 
as  heretofore  noted. 

[2]  Another  of  the  assignments  of  the  plaintiff  in  error  ques- 
tions the  rejection  of  $1,517.86  claimed  for  an  alleged  saving,  on 
their  part,  in  the  manufacture  of  the  infringing  mirrors  by  reason 
of  their  use  of  certain  patented  machines  in  chipping  the  edges  of 
the  glass  plates  of  the  mirrors.  A  further  credit  for  use  of  these 
machines  formerly  claimed  for  royalties  due  Mr.  Conroy,  owner  of 
the  patent  and  member  of  the  firm,  has  been  abandoned.  The 
claim  is  based  upon  the  assumption  that  if  defendants,  plaintiffs 
in  error,  had  not  chipped  their  mirror  plates  upon  the  Conroy  ma- 
chines, they  would  have  been  obliged  to  chip  them  by  hand.  It 
appears  that  the  defendants  had  used  chipping  machines  prior  to 
the  Conroy  patent,  which  were  also  in  use  by  the  complainant. 
Conroy  v.  Penn  Electrical  Mfg.  Co.,  159  Fed.  943,  87  C.  C.  A.  149; 
Id.,  185  Fed.  511.  And  there  is  no  showing  that  any  saving  was  ef- 
fected over  these  by  use  of  the  Conroy  patented  machines.  The 
machine  used  by  the  complainant  might  have  accomplished  the 
purpose  as  economically,  had  they  not  been  deprived  of  the  op- 
portunity; hence  there  could  have  been  no  saving.  Again,  there 
is  no  better  reason  why  anything  should  be  allowed  for  savings 
due  to  the  use  of  the  machines  in  question  than  there  would  be 
for  allowing  credit  for  savings  effected  by  the  use  of  any  other 
superior  facilities  for  carrying  on  their  business.  As  argued  by 
counsel,  defendants  might  as  well  claim  that  they  had  more  skilled 
workmen  than  other  manufacturers,  or  more  experienced  and  ef- 
ficient managers,  or  more  reputation  and  prestige  in  the  trade, 
which  enabled  them  to  secure  higher  prices  for  their  goods.  Many 
such  dangerous,  vague,  and  speculative  reasons  might  be  advanced 
in  these  accountings,  were  the  opportunity  afforded. 

[3]  It  is  well  settled  that,  if  a  defendant  has  made  no  profits 
from  his  use  of  the  patented  invention,  none  can  be  recovered.  The 
rule  is  that  the  complainants  shall  recover  the  actual  profits  de- 
rived by  the  infringer  from  the  use  of  the  patented  invention ;  no 
more,  no  less. 
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"An  infringer  cannot  be  beard  to  say  tbat  bis  superior  skill  and  intelligence 
enabled  bim  to  realize  profits  by  bis  infringement  wbicb  a  person  of  less 
skill  migbt  not  bave  realized.  He  is  liable  for  all  profits  be  bas  made  by  tbe 
illegal  appropriation  of  anotber's  invention.  Tbe  patentee  cannot  recover 
more  tban  actnal  profits  bec&use  tbe  exercise  of  skill  would  bave  enabled  tbe 
infringer  to  realize  better  results,  nor  can  tbe  latter  avoid  paying  actual 
profits  on  tbe  ground  tbat  tbey  would  bave  been  less,  bad  be  not  been  skill- 
ful."   Lawtber  v.  Hamilton  (O.  O.)  64  Fed.  221. 

[4]  The  complainant  in  its  cross-appeal  assigns  for  error  the  al- 
lowance to  defendant  of  10  cents  per  square  foot 'to  silver  the 
plates  of  the  infringed  mirrors.  Evidence  was  introduced  showing 
the  cost  of  silvering  mirrors  in  the  experience  of  others,  by  which 
we  are  to  infer  the  credit  to  be  allowed  defendants  for  the  work. 
It  is  immaterial,  as  was  heretofore  shown,  what  it  may  have  cost, 
others  for  silvering  glass,  excepting  possibly  for  comparison  in 
testing  the  claims  of  defendant;  the  sole  question  being  what  it 
actually  cost  the  defendants. 

The  master's  careful  consideration  of  the  testimony,  his  findings 
and  conclusions,  having  heard  the  witnesses  and  observed  their 
manner,  comes  here  affirmed  by  the  court  below,  and  on  review  we 
are  not  convinced  that  error  has  been  committed. 

Having  considered  the  remaining  assignments,  we  have  conclud- 
ed to  pass  them  without  special  reference. 

The  decree  of  the  court  below  is  affirmed* 

BRADFORD,  District  Judge,  dissents. 


PRATT  et  al.  v.  AUTO  SPRING  REPAIRER  CO. 
(District  Court,  D.  Massachusetts.     December  20,  1911.) 

L  Patbktb  (I  216*) — ^NoTiCB — Constbuction. 

On  tbe  back  of  ah  order  for  certain  patented  auto  spring  repairers,  tbe 
seller  printed  a  "Warning  to  Trade,"  advising  tbat  its  counsel  claimed 
tbat  tbe  seller's  patent  covered  broadly  tbe  seller's  type  of  spring  re-' 
pairer,  tbat  all  spring  repairers  of  tbis  type  made  by  otbers  were  in- 
fringements, and  tbat  tbe  seller  bad  recently  brougbt  suit  against  a  cer- 
tain alleged  spring  repairer  for  infringement,  and  intended  to  proceed 
vigorously  against  all  otbers  wbo  made  and  sold  sucb  articles.^'  Helti^ 
tbat  sucb  notice  did  not  constitute  an  undertaking  to  protect  the  seller's 
customers  against  infringement  and  as  a  guaranty  against  Infringing 
competition. 

[Ed.  Note.— For  other  cases>  see  Patents*  Cent  Dig.  |  329:  Dec.  Dig. 
i  216.*] 

2.  Bankbuptct  (I  322*) — ^Pbovablb  Claims— Damages— Loss  or  Pbofits. 

A  bankrupt  on  January  4,  1910,  gave  to  claimant  two  orders,  one  for 
30  gross  of  "Only  Cotter  setters,"  to  be  taken  5  gross  or  more  at  a  time, 
during  1910,  and  the  other  for  2,000  auto  spring  repairers,  to  be  taken 
in  lots  of  50  or  more  at  a  time,  during  the  same  year.  Flf^  gross  of  tbe 
setters  were  shipped,  and  100  auto  spring  repairers,  when  tbe  bankrupt 
canceled  both  contracts,  without  valid  ground  for  so  doing,,  and  refused 
to  receive  any  more.  The  materials  were  manufactured  and  sold  under 
patents,  and  it  did  not  appear  tliat,  when  tbe  orders  were  repudiated. 

*For  other  caBM  leeiaine  topic  A  S  numbss  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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Claimant  had  any  goods  with  which  to  fill  the  suhseqnent  ordersr  or  had 
prepared  to  ship  the  same.  Held,  that  claimant  was  entitled  to  prove 
for  the  difference  between  what  the  articles  would  have  cost  to  manufac- 
ture and  deliver  and  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  508-510; 
Dec.  Dig.  §  322.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  against 
the  Percy  Ford  Company.  Proceedings  to  review  a  referee's  or- 
der disallowing  a  claim  of  the  Auto  Spring  Repairer  Company. 
Overruled.    Claims  allowed. 

For  opinion  of  the  Circuit  Court  of  Appeals,  affirniing  decree,  see 
196  Fed.  495. 

Harvey  H.  Pratt,  for  plaintiffs. 
Albert  P.  Carter,  for  defendant. 

DODGE,  District  Judge.  This  creditor  carried  on  business  in 
New  York  City.  The  bankrupt,  doing  business  in  Boston,  gave 
the  creditor  two  orders  in  writing  on  January  4,  1910.  One  was 
for  30  gross  of  "Only  Cotter  setters,"  to  be  taken  5  gross  or  more 
at  a  time,  during  1910.  The  other  was  for  2,000  auto  spring  re- 
pairers, to  be  taken  in  lots  of  50  or  more  at  a  time,  during  1910. 

The  order  for  "Only  Cotter  setters"  called  for  5  gross  (720)  to 
be  shipped  as  soon  as  possible.  They  were  shipped  in  February, 
and  the  bill  for  them,  amounting  to  $180,  was  paid  in  April.  Five 
gross  more  were  shipped  in  April,  and  the  $180  due  for  them  was 
paid  in  installments  in  July.  Five  gross  more  were  shipped  in 
July.  On  account  of  the  $180  due  for  them,  $150  was  paid  in  No- 
vember and  December;  and  $30  remained  due  at  the  time  of  the 
bankruptcy^  being  the  amount  for  which  the  referee  has  allowed 
the  creditor's  claim. 

Fifteeh  gross  more  remained  to  be  shipped  under  the  order. 
They  were  never  shipped,  because  the  bankrupt,  in  a  letter  dated 
October  5,  J9iO,  asked  the  cancellation  of  both  orders,  and  gave 
hotice  that  no  more  goods  consigned  by  the  creditor  would  be 
received.  It  is  not  claimed  that  the  evidence  affords  justification 
for  the  cancellation  of  this  order.  The  oqly  questions  to  be  con- 
sidered are  whether  the  creditor  has  proved  the  claim  for  damages 
by  reason  of  the  repudiation  of  the  order,  and,  if  so,  to  what 
amount?  At  the  contract  price,  $540  would  have  become  due  for 
the  remaining  50  gross,  if  shipped,  and  they  would  have  cost  the 
creditor  $259.22.  It  contends  that  the  difference  of  $280.78  should 
have  been  allowed  it,  in  addition  to  the  unpaid  $30.  The  ques- 
tions here  raised  are  further  considered  below. 

The  order  for  the  auto  spring  repairers  directed  50  to  be  shipped 
immediately.  They  were  shipped  in  January,  and  $110  due  for 
them  was  paid  in  March.  Fifty  more  were  shipped  in  July,  and 
the  same  amount  paid  for  them  in  October.  On  October  5th,  1,900 
remained  to  be  shipped,  when  the  bankrupt  sent  its  notice  refus- 
ing to  receive  any  more  goods.    The  bankrupt  contends  that  the 

*^or  oUier  ca«es  lee  same  topic  &  S  numbsb  in  Dec.  &  Am.  Dlgi.  Id07  to  date,  ft  Rep'r  Indezee 
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creditor  ^o  far  failed  to  comply  with  certain  agreements  in  con^ 
nectiou  with  the  order  as  to  justify  its  repudiation  of  the  contract 
and  refusal  to  take  the  remaining  1,900. 

[1]  The  auto  spring  repairers  were  manufactured  by  the  cred- 
itor under  a  patent  owned  by  it.  On  the  back  of  the  bankrupt's 
order  for  them  was  printed  the  following,  imder  the  heading 
"Warning  to  the  Trade" : 

"Auto  Spring  Repairers. 

**We  are  advised  by  our  patent  counsel  that  this  patent  covers  broadly  our 
type  of  spring  repairer,  now  well  known  to  the  trade  and  to  the  public^  and 
that  all  spring  repairers  of  this  type  made  by  others  are  Infringements  upon 
our  patent. 

"We  have  recently  brought  suit  In  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  against  the  Manhattan  Storage  Co.  and  35% 
Automobile  Supply  Co.,  maker  and  seller  of  one  infringing  spring  repairer, 
and  intend  to  proceed  vigorously  against  all  others  who  make  or  seU  infring- 
ing articles.  Auto  Spring  Repairer  Company.*' 

The  referee  has  construed  this  notice  as  "an  undertaking  by  the 
creditor  to  protect  its  customers  against  infringers  and  as  a  gfuar- 
anty  against  infringing  competition.  I  am  unable  so  to  regard  it. 
It  seems  to  me  to  do  no  more  than  announce  to  the  public  the  creditor's 
claim  that  other  spring  repairers  infringed  its  patent  and  its  intention 
to  proceed  with  vigor  against  all  who  should  make  or  sell  them.  I 
am  unable  to  see  in  the  notice  any  guaranty  against  such  infringe- 
ment as  might  continue  notwithstanding  the  litigation  threatened, 
nor  does  the  evidence  seem  to  me  to  warrant  a  finding  either  that 
the  creditor  had  no  intention  of  prosecuting  infringers  with  vigor 
or  failed  to  do  so.  Nor  do  I  find  sufficient  reason  in  the  evidence 
for  the  conclusion  that  any  such  failure  on  the  creditor's  part  was 
the  real  cause  of  its  attempted  cancellation  of  the  order..  After 
endeavoring  in  vain  in  several  letters  to  persuade  the  creditor  to 
cancel,  because  it  had  found  itself  unable  to  pay  for  or  sell  more  of 
the  goods  ordered,  it  seems  to  me  to  have  repudiated  the  order 
on  October  5th  as  a  last  resort,  without  any  very  distinct  statement 
of  the  reasons  whereon  it  relied. 

Four  thousand  one  hundred  and  eighty  dollars  would  have  been 
due  at  the  contract  price  for  the  1,900  spring  repairers  not  shipped, 
and  to  have  shipped  them  would  have  cost  the  creditor  $872.30. 
The  difference  of  $3,307.70  is  claimed  as  damages. 

The  creditor  did  not  itself  manufacture  the  spring  repairers.  It 
bought  from  others  the  various  parts  constituting  them,  and  as- 
sembled them  in  its  own  place  of  business  for  shipment.  It  never 
did  actually  make  up  ready  for  shipment  the  whole  quantity 
of  1,900.  A  very  much  smaller  quantity  was  all  it  had  on  hand 
when  the  bankrupt  refused  to  take  any  more.  All  these  it  sold  to 
other  parties,  and  at  no  reduction,  so  far  as  appears,  from  the  price 
agreed  on  with  the  bankrupt.  The  same  facts  are  true  as  to  the 
15  gross  of  "Only  Cotter  setters"  which  it  expected  the  bankrupt 
to  take.  Its  claim  for  damages,  therefore,  is  a  mere  claim  for  the 
profit  it  would  have  made,  if  permitted  to  fill  both  orders  in  full. 
199  F.— 28 
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The  referee  has  held  that  the  claim  for  these  anticipated  profits  is 
too  remote  and  speculative,  and  for  that  reason  has  declined  to 
allow  them  as  damages. 

In  Hinckley  v.  Pittsburg  Steel  Co.,  121  U.  S.  264,  275,  7  Sup.  Ct. 
875,  879  (30  L.  Ed.  967),  the  facts  were  very  similar  to  those  here 
involved.  The  plaintiff  was  allowed  to  recover  the  difference  be- 
tween the  contract  price  and  the  cost  of  making  and  delivering  the 
goods  contracted  for.    It  is  said : 

"WbereTer  profits  are  spoken  of  as  not  a  subject  of  damages,  it  wUl  be 
found  that  something  contingent  upon  future  bargains,  or  speculations,  or 
states  of  the  market,  are  referred  to,  and  not  the  difference  between  the 
agreed  price  of  something  contracted  for  and  its  ascertainable  value  or  cost.*' 

[2]  It  cannot  be  said  in  this  case  that  the  seller's  profits  under 
the  contract  were  not  within  the  intent  of  the  parties  when  they 
agreed.  The  bankrupt  cannot  have  supposed  its  orders  were  to 
be  filled  without  profit  to  the  creditor.  On  the  contrary,  it  knew 
that  the  creditor  claintfed  the  exclusive  right  to  sell  them,  and  was 
presumably  expecting  to  derive  the  benefit  of  its  monopoly  from 
filling  orders  like  these.  The  general  rule  as  to  the  seller's  dam- 
ages under  circumstances  like  these,  when  the  buyer  has  broken  a 
contract  for  goods  to  be  furnished  at  an  agreed  price,  is  thus  stated 
by  the  Court  of  Appeals  for  the  Eighth  Circuit,  in  Kingman  v. 
Western  Mfg.  Co.,  92  Fed.  486,  490,  34  C.  C.  A.  489,  493: 

"The  measure  of  damages  upon  articles  covered  by  such  a  contract  for 
which  no  materials  had  been  bought  and  upon  which  no  work  had  been  ex- 
pended at  the  time  of  the  breach,  is  the  differ^ice  between  the  amount  it 
would  cost  the  manufacturer  to  make  and  deliver  them  and  the  contract 
price,  if  that  price  is  greater  than  the  cost" 

I  am  unable  to  see  anything  in  the  facts  of  this  case  suflScient 
to  remove  it  from  the  operation  of  this  rule.  It  does  not  appear 
that,  when  the  bankrupt  repudiated  the  orders  it  had  given,  there 
were  any  goods  in  the  creditor's  hands  which  had  been  specifically 
devoted  to  filling  these  orders  and  prepared  for  shipment  under 
them.  Had  it  so  appeared,  the  market  value  of  such  articles  might 
have  to  be  taken  into  account.  The  definite  refusal  of  the  bankrupt 
to  receive  any  more  of  the  goods  made  it  unnecessary  for  the  cred- 
itor to  ship,  or  offer  to  ship,  before  the  end  of  1910,  all  the  goods 
not  previously  shipped  under  the  orders  before  it  could  claim  dam- 
ages. 

I  am  obliged  to  hold,  on  the  facts  presented,  that  the  creditor 
has  established  its  right  to  the  allowance  of  the  profits  referred  to 
as  part  of  its  claim.  See  the  cases  above  cited;  also  River  Spin- 
ning Co.  V.  Atlantic  Mills  (C.  C.)  155  Fed.  466,  decided  in  this  cir- 
cuit in  1907;  Jackson  v.  Washington,  etc.,  Co.,  35  App.  D.  C.  41 
(1910).  The  referee's  order  disallowing  this  part  of  the  claim  is, 
therefore,  overruled.  The  total  amount  for  which  the  claim  is  to 
be  allowed  will  include  the  $30  unpaid  for  goods  delivered,  and  also 
the  profit  upon  the  goods  remaining  to  be  shipped  under  both  or- 
ders, in  all  $3,618.48. 
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W.  H.  COE)  MFG.  CX>.  et  aL  T.  AMERICAN  ROLL  GOLD  LEAF  CO.  et  aL 

(District  Court,  D.  Rhode  Island.     September  28^  1912.) 

No.  2,746. 

1«  Patsntb  (I  328*) — ^Validitt  and  Infrinoeueniv— Machine  fob  Packag- 
ZNG  Decobativb  Fix.ms. 

Tike  Coe  patent,  No.  5S0,817,  for  a  machine  for  packaging  decorative 
films,  designed  for  winding  up  on  a  supporting  strip  of  paper  and  into  a 
package  roll  a  continuous  strip  of  gold  leaf  or  similar  metallic  film  en- 
tirely by  mechanical  action,  was  not  anticipated,  discloses  patentable  in- 
vention, and  is  entitled  to  a  fairly  broad  range  of  equivalents ;  also  held 
Infringed. 

2.  Patents  (S  235*) — Inebinqbicent — Siiolabitt  oy  Operation — ^"Autokat* 

ICALLY." 

The  word  "automatically"  may  properly  be  applied  to  a  mechanism 
which  is  hand-actuated,  as  well  as  to  mechanism  which  is  actuated  by 
other  mechanism,  where,  when  so  actuated,  the  parts  co-operate  and 
perform  their  functions  automatically. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  (  371;  Dec.  Dig. 
5  235.* 

For  cfther  definitions,  see  Words  and  Phrases,  yoL  1;   pp.  649,  650.] 

3.  Patents  (§  328*) — ^Vaijditt  and  Infringement — ^Paceaoe  Roll  of  Mb- 

TALiJO  Leaf. 

The  Coe  patent,  No.  848,883,  for  a  package  roll  of  metallic  leaf,  held 
valid  and  infringed* 

In  Equity.  Suit  by  the  W.  H.  Coe  Manufacturing  Company  and 
others  against  the  American  Roll  Gold  Leaf  Company  and  others. 
On  final  hearing.    Decree  for  complainants. 

Tillinghast  &  Collins  and  Wm.  R.  Tillinghast,  all  of  Providence, 
R.  I.,  for  complainants. 
Horatio  E.  Bellows,  of  Providence,  R.  I.,  for  defendants. 

BROWN,  District  Judge.  The  bill  charges  infringement  of  two 
patents  to  Walter  H.  Coe— No.  580,817,  April  13,  1897,  for  a  "ma- 
chine for  packaging  decorative  films";  and  No.  848,883,  April  2, 
1907,  for  a  "package  roll  of  metallic  leaf." 

[1]  The  machine  of  patent  580,817  is  designed  for  winding  up, 
upon  a  supporting  strip  and  into  a  package  roll,  a  continuous  strip 
of  gold  leaf  or  similar  metallic  film.  The  continuous  strip  of  gold 
leaf  is  formed  from  a  succession  of  overlapping  gold  leaves. 

In  the  prior  art  is  the  Wright  patent,  289,486,  December  4,  1883, 
which  shows  a  continuous  strip  of  gold  leaf  rolled  up  upon  a  sup- 
porting strip.  Sheets  of  gold  leaf  were  placed  by  a  hand  tool  upon 
a  supporting  strip  of  paper,  the  edges  were  slightly  overlapped, 
then  pressed  together,  and  the  strips  of  paper  and  gold  were  then 
rolled  up  together  into  a  package  roll. 

The  Wright  apparatus  was  simple,  consisting  of  two  rolls  with 
a  pad  between  them.  From  a  supply  roll  the  paper  was  carried 
along  the  pad  to  a  second  roll.  The  gold  leaf  was  applied  by  the 
operator  to  the  paper  while  on  the  pad,  and  then  rolled  up  together 
witli  the  paper  upon  the  second  roll;' the  operation  being  repeated 
imtil  the  package  roll  was  of  the  desired  size.    The  Wright  patent 

*For  oUi«r  cases  see  some  topic  A  S  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indezet 
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suggests  that  the  paper  Jbe  dusted  with  powder  before  the  gold 
leaf  is  laid  upon  it. 

Mr.  Livermore,  complainants'  expert,  states  that  the  machine  of 
the  Coe  patent  was  devised — 

"to  perform  the  operation  of  transferring  sheets  of  gold  from  the  book  to  the 
paper-8ni>portlng  strlp^  and  to  apply  them  in  proper  lapped  position  on  said 
strip,  without  requiring  any  hand  manipulation  whatever  of  the  gold  leaf 
other  than  what  may  be  involved  from  time  to  time  in  smoothing  out  some 
portion  of  the  sheet  which  may  have  failed  to  adhere  properly  to  the  paper 
when  applied  thereto  by  the  machine." 

In  the  Coe  machine  there  is  a  supply  roll  for  a  strip  of  mount- 
ing paper,  to  which  the  metal  film  is  to  be  applied,  and  in  which 
it  is  to  be  rolled  up,  and  from  which  it  subsequently  may  be  ap- 
plied to  a  surface  prepared  for  gilding.  As  the  strip  is  led  oflf  from 
the  supply  roll,  there  is  provision  for  giving  one  surface  a  slight 
covering  of  powder  to  render  it  nonadhesive  relative  to  the  gold 
leaf ;  the  other  surface  being  dragged  over  a  bar  of  wax  to  render 
it  slightly  adhesive,  so  that  the  gold  leaf  will  adhere  thereto.  After 
one  surface  has  thus  been  rendered  adhesive  and  the  Qther  non- 
adhesive,  the  strip  is  carried  around  a  cylinder  or  pressing  roller 
with  its  nonadhesive  surface  against  the  cylinder  and  its  adhesive 
surface  exposed.  The  book  of  films  or  gold  foil  sheets  is  placed 
upon  a  supporting  table.  The  uppermost  paper  leaf  of  the  book 
is  turned  back,  exposing  the  gold  film.  At  each  cycle  of  operation 
of  the  machine  the  pressing  roller  and  other  rollers  will  draw  off 
from  the  supply  roll  a  part  of  the  mounting  strip,  and  wind  another 
equal  portion  into  the  package  roll.  At  the  same  time  the  table 
will  be  yieldingly  pressed  upward  toward  the  pressing  roller, 
whereby  the  exposed  sheet  of  gold  will  be  pressed  against  the 
mounting  strip  on  the  pressing  roller  and  pressed  into  contact  with 
said  strip  as  it  advances  in  feeding  action.  The  table  is  then  re- 
turned to  its  original  position,  the  operator  turns  another  paper  leaf 
and  exposes  the  next  gold  film  sheet,  and  the  operation  is  repeated. 

To  form  a  continuous  strip  the  sheets  of  gold  must  be  properly 
lapped.  At  the  end  of  the  feed  movement  the  sheet  already  ap- 
plied is  left  in  just  the  proper  position  to  engage  with  the  forward 
edge  of  the  next  sheet.  The  sheets  of  foil  are.  each  properly  lapped 
upon  the  one  previously  applied  without  hand  manipulation  of  the 
leaf.  The  movements  of  the  table  and  pressing  roller  are  posi- 
tively fixed  by  the  mechanism,  and  these  movements  determine  the 
relative  positions  of  the  rear  edge  of  the  leaf  already  applied  to  the, 
forward  edge  of  the  sheet  to  be  applied.  # 

The  complainants'  expert,  Mr.  JLivermore,  says  upon  a  review 
of  the  evidence  as  to  the  prior  art : 

"The  machine  of  the  Coe  patent  was  the  first  example  of  a  machine  of  any 
kind  for  performing  the  work  of  transferring  metallic  film  sheets  from  a  book 
to  a  supporting  strip  of  indefinite  length  and  forming  a  rolled-up  package 
strip  of  such  paper  with  foil  mounted  upon  one  side  thereof;  said  work  being 
performed  entirely  by  the  machine  elements,  without  any  hand  manipulation 
of  the  foil  whatever  in  the  normal  regular  operation  of  producing  mate- 
rial.    ♦    ♦    •" 

In  my  opinion  this  statement  is  accurate  and  fully  justified  by 
the  evidence  in  the  record.    The  inventor,  therefore,  was  entitled 
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to  generic  cbums  and  to  cover  a  fairly  broad  range  of  equivalents. 

As  each  bnef  discusses  claims  1  and  4  as  similar  claims  involving 
the  same  questions,  we  may  follow  that  course. 

"L  In  a  machine  for  winding  decoratiye  films  into  a  package  roll,  the  <!om- 
bination,  with  means  for  drawing  the  strip  forward,  of  the  pressing  roller, 
the  table  for  holding  the  book  of  decoratiye  films,  and  means  for  auto- 
matically causing  the  lapping  contact  of  the  decorative  films  upon  the  strip, 
substantially  as  described." 

**4.  In  a  machine  for  winding  decorative  films  into  a  paduige  roll,  the 
combination  with  Uie  pressing  roller,  the  table  for  supporting  the  book  of 
films,  and  means  for  automatically  lapping  the  films  upon  the  strip,  of  the 
stationary  roller,  and  the  movable  roller,  adapted  to  hold  the  winding  package 
in  contact  with  the  pressing  roUer  and  the  stationary  roUer,  substantially 
as  described.'* 

Claim  1  has  as  an  element  "means  for  automatically  causing  the 
lapping  contact  of  the  decorative  films  upon  the  strip,  substantially 
as  described."  Claim  4,  "means  for  automatically  lapping  the  films 
upon  the  strip/'  etc. 

The  relative  positioning  of  the  two  films  is  produced  positively 
by  the  relative  travel  of  the  table  and  roll.  There  is  a  concurrent 
travel  of  table  and  pressing  roll  for  a  distance  equal  to  the  length 
of  the  leaf  less  the  length  of  the  lap  of  the  two  films.  The  lapping 
operation  includes  the  bringing  of  the  edge  of  one  film  over  the 
edge  of  the  other  and  the  bringing  of  the  two  edges  into  contact, 
so  that  they  will  adhere  and  form  a  contiguous  strip. 

The  principal  question  of  infringement  relates  to  the  lapping  op- 
eration, and  to  a  comparison  of  the  means  employed  by  complain- 
ants and  defendants  for  that  purpose. 

In  the  complainants*  machine  the  table  that  supports  the  book 
of  films  has  both  a  lateral  movement,  whereby  the  edge  of  the 
new  sheet  is  brought  under  the  edge  of  the  preceding  sheet,  and 
an  upward  movement,  which  brings  the  edges  in  contact.  These 
movements  are  machine  controlled. 

The  defendants  employ  a  table  which  is  pivoted  and  is  tilted  by 
the  hand  of  the  operator,  carrying  the  new  film  to  the  preceding 
film  on  the  pressure  roll  by  an  angular  movement  that  is  both  for- 
ward and  upward.  This  is  the  exact  mechanical  equivalent  of 
complainants'  lateral  and  upward  movement. 

As  in  complainants'  machine  the  relative  positioning  of  the  films 
is  produced  positively  by  the  mechanism  of  the  machine.  The  de- 
fendants' table  is  positively  controlled  in  its  angular  movement 
forward  and  upward  by  the  pivots  upon  which  it  moves.  The  op- 
erator has  only  to  press  downward  the  rear  end  of  the  table,  and 
can  trust  entirely  to  the  machine  itself  to  guide  and  carry  the  ad- 
vancing leaf  of  gold  into  proper  contact  with  the  preceding  film. 

[2]  The  defendants  lay  great  stress  upon  the  manual  operation 
of  pressing  down  the  rear  end  of  the  table.  This,  it  is  said,  is  not 
an  "automatic"  operation.  The  defendants'  combination,  neverthe- 
less, includes  means  for  causing  the  lapping  contact  of  the  films 
upon  the  paper  strip.  These  means  are  mechanical  means,  which 
are  not  mere  hand  tools,  though  the  hand  may  be  employed  to  fur- 
nish power  to  operate  them.  The  hand  power  is  applied  at  a  time 
when  the  strip  upon  the  pressure  roll  is  in  a  suitable  position  for 
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lapping  engagement  with  the  succeeding  strip.  The  roll,  it  is 
said,  merely  serves  as  a  dead  abutment.  But  it  not  only  co- 
operates with  the  table  when  the  table  brings  the  new  film  in  con- 
tact with  the  preceding  film  to  press  the  two  films  together,  but 
it  automatically  presents  a  film  in  proper  position  for  engagement 
with  a  new  film.  It  is  apparent  that  what  the  operator  does  in  the 
lapping  operation  is  very  different  from  the  manipulation  of  a  hand 
tool. 

The  word  "automatically"  may  properly  be  applied  to  mechan- 
ism which  is  hand-actuated,  as  well  as  to  mechanism  which  is  ac- 
tuated by  other  mechanism.  It  may  mean  "self-regulating,"  as 
well  as  self-moving.  The  operator  may  do  something,  and  the 
machine  may  do  the  rest.  So  far  as  the  mechanism  does  what 
the  operator  himself  was  obliged  to  do  in  the  prior  art,  so  far  as 
machine  parts  act  in  accordance  with  the  law  of  their  organiza- 
tion, and  do  what  otherwise  the  operator  must  do  himself,  so  far 
the  word  "automatically"  may  be  properly  applied. 

"It  may  as  well  be  appUed  to  any  part  of  the  patented  machine  as  to  the 
whole  of  It,  when  necessary  to  give  full  effect  to  the  invention."  Bresnahan 
V.  Tripp  Giant  Livelier  Co.,  102  Fed.  899,  43  C.  0.  A.  4a 

The  defendants'  machine  has  means  for  automatically  controlling 
the  position  of  the  film  that  is  on  the  roll,  and  also  means  for  carrying 
the  succeeding  film  into  lapping  contact  with  the  preceding.  The  lat- 
ter means,  while  hand-actuated,  do  not  correspond  to  and  are  not 
controlled  in  direction  by  the  movements  of  the  hand.  The  hand 
moves  down,  and  this  movement  is  "automatically,"  by  the  law  of  the 
machine,  converted  into  a  forward  upward  movement,  which  produces 
the  lapping  contact  in  co-operation  with  the  roll,  which  has  been  ma- 
chine-controlled in  its  movements.  The  questions  which  the  defend- 
ants raise  upon  the  word  "automatically"  are  rather  verbal  than  sub- 
stantial. I  agree  with  the  opinion  of  complainants'  expert,  Mr.  Liver- 
more,  that  the  machines  differ  only  in  minor  mechanical  details  of 
subsidiary  features  not  referred  to  in  the  claims  in  suit 

Claims  2  and  8. 

"2.  In  a  machine  for  winding  decorative  fi|ms  into  a  package  roll,  the 
combination,  with  means  for  winding  np  the  strip  and  film  in  a  package 
roll,  of  a  bar  of  wax  or  other  suitable  material,  in  contact  with  which  the 
strip  is  drawn,  to  receive  a  coating  adapted  to  secure  the  proper  adhesion 
of  the  film  to  the  strip,  and  means  for  applying  the  film  to  the  strip,  sub- 
stantially as  described. 

''3.  In  a  machine  for  winding  decorative  films  into  a  package  roll,  the 
combination,  with  means  fbr  drawing  the  strip  forward,  of  a  pad  for  spread- 
ing the  powder  upon  one  side  of  the  strip,  and  a  bar  of  wax  or  other  suitable 
material,  in  contact  with  which  the  strip  is  drawn  to  receive  a  coating  upon 
the  opposite  side  of  the  strip, 'which  is  adapted  to  secure  the  proper  adhesion 
of  the  decorative  film  thereto,  substantially  as  described." 

These  claims  include  elements  which  operate  upon  the  paper  to 
make  it  adhesive  or  nonadhesive.  The  bar  of  wax  is  employed  to 
make  one  side  of  the  pap^  adhesive  in  order  to  secure  the  adhesion 
of  the  gold. 

In  defendants'  machine  there  is  employed,  in  a  position  correspond- 
ing to  that  of  complainants'  bar  of  wax,  a  brush  of  stiff  wire.    Ac- 
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cording  to  the  preponderance  of  evidence,  this  serves  to  give  a  slight 
roughness  to  the  surface  of  the  paper,  thus  aiding  the  adhesion  of 
the  gold  film  to  one  side  of  the  paper.  The  presence  of  this  wire 
brush  for  the  performance  of  any  other  function  is  not  satisfactorily 
shown  by  the  defendants. 

Claim  2  is  for  a  combination  which  includes  means  for  applying 
the  film  to  the  strip,  as  well  as  means  for  preparing  the  strip  to  make 
it  adhesive.  In  a  patent  to  Coe,  No.  848,883,  is  a  disclosure  that  a 
strip  roughened  on  one  side  may  be  employed,  instead  of  a  strip  waxed 
on  one  side.  The  substitution  of  means  for  roughening,  instead  of 
means  for  waxing,  seems  merely  the  substitution  of  equivalent  means 
of  rendering  the  surface  adhesive.  The  bar  of  wax  and  the  wire 
brush  are  similar  in  location.  They  are  alike,  in  that  they  both  serve 
to  make  one  side  of  the  paper  adhesive.  The  cylindrical  bar  of  wax 
is  not  merely  material  used  in  making  the  product,  but  serves  as  a 
mechanical  support  to  a  removable  surface,  just  as  a  metal  inking 
roll  serves  to  support  and  to  present  ink  in  a  printing  press.  It  has 
a  mechanical  function  of  presenting  the  adhesive  to  the  paper  at  the 
proper  time.  Whether  this  roll  is  .all  of  waK,  or  of  metal  covered 
with  wax,  would  be  immaterial. 

Under  the  principles  stated  by  Judge  Colt  in  Edison  Electric  Light 
Co.  v.  Boston  Incandescent  Lamp  Co.  (C.  C.)  62  Fed.  397,  and  by 
Judge  Taft  in  McCormick  Harvester  Mach.  Co.  v.  C.  Aultman  &  Co., 
69  Fed.  371,  386,  16  C.  C.  A.  259,  I  am  of  the  opinion  that  the  de- 
fendants  do  not  escape  infringement  of  claim  2  by  the  substitution 
of  the  wire  brush  for  the  bar  of  wax. 

Claim  3  includes  a  pad  for  spreading  powder  upon  one  side  of  the 
strip,  as  well  as  the  bar  of  wax,  but  omits  the  means  for  applying  the 
film  to  the  strip.  It  thus  seems  to  relate  merely  to  the  function  of 
preparing  the  paper,  so  that  one  side  may  be  adhesive  and  the  other 
nonadhesive.  The  defendants  cite  nothing  that  anticipates  this  claim. 
What  has  been  said  concerning  the  bar  of  wax  in  relation  to  claim  2 
is  also  applicable  to  claim  3. 

Patent  848,883,  for  Package  Roll  of  Metallic  Leaf. 

[3]  The  single  claim  is: 

"A  package  roll  of  metallic  leaf,  having  its  supporting  strip  provided  with 
a  smootb  surface  at  one  side,  and  a  comparatively  rough  surface  at  the  other, 
whereby  the  metallic  leaf  may  be  suitably  held  for  delivery  upon  unwinding 
the  roU." 

The  patentee  thus  describes  the  invention : 

"It  is  the  object  of  my  invention  to  dispense  with  the  use  of  both  adhesive 
and  nonadhesive  materials  in  connection  with  the  supporting  strip  of  a  pack- 
age roll ;  and  my  invention  consists  in  a  package  roll  of  metallic  leaf  in  which 
the  supporting  strip  is  provided  with  a  smooth  surface  upon  one  side  and 
comparatively  rough  surface  upon  the  other  side,  whereby  the  metallic  leaf 
win  be  unequally  acted  upon  by  the  surface  of  the  said  strip,  and  the  package 
roll  may  be  unwound  without  liabiUty  of  displacing  the  flUet  of  metalUc 
leaf  from  its  proper  connection  with  the  unwound  strip,  and  the  troublesome 
employment  of  wax  or  powder  will  be  avoided." 

The  first  question  is  whether  the  specific  character  of  the  compara- 
tively adhesive  and  nonadhesive  surfaces  of  the  supporting  strip  in- 
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volves  a  patentable  difference  from  the  package  rolls  o£  the  prior  art. 
The  specification  states: 

"The  metallic  leaf,  when  unwound  from  the  package  roll  A^  will  be  prop- 
erly held  on  the  said  supporting  strip  by  the  natural  tendency  of  the  metallic 
leaf  to  cling  to  the  rough  side  and  leave  the  smooth  side  thereof." 

The  citations  from  the  prior  art  do  not  describe  this  specific  con- 
struction, which  is  in  the  line  of  simplification  in  structure  as  well  as 
of  manufacture. 

The  prior  use  of  adhesives  and  nonadhesives  shown  in  tjie  machine 
patent  in  suit  and  in  other  patents  to  Coe,  No.  508,869,  November 
14,  1893;  No.  548,113,  October  15,  1895;  No.  668,575,  February  19, 
1901 — and  his  means  for  dispensing  with  adhesives  in  his  patents  No. 
678,162,  July  9,  1901,  and  No.  819,001,  April  24,  1906,  tend  to  show 
that,  after  the  generic  invention  of  a  roll  with  a  supporting  strip 
with  adhesive  and  nonadhesive  sides,  there  was  still  a  practical  dif- 
ficulty in  finding  the  best  means  for  that  purpose. 

Under  such  conditions,  and  in  the  absence  of  evidence  to  anticipate, 
the  court  is  unable  to  say  that  the  change  from  the  prior  art  was 
obvious  and  did  not  involve  patentable  invention.  The  patentee  is 
entitled  to  the  presumption  of  validity  which  attaches  upon  the  issue 
of  a  patent. 

Upon  a  hearing  which  included  the  operation  of  the  machines  be- 
fore the  court,  and  upon  a  consideration  of  the  briefs  and  record,  I 
am  of  the  opinion  that  both  patents  are  valid,  and  that  the  defendants 
infringe  claims  1,  2,  3,  and  4  of  patent  No.  580,817,  and  the  single 
claim  of  patent  No.  848,883. 

A  draft  decree  may  be  presented  accordingly. 


PERFECTION  CSOOLER  CO.  v.  CORDMIY  et  aL 

(District  Court,  D.  Mas'feachusetts.    August  19,  1912.) 

No.  83. 

Patents  (J  328*) — ^Validity  and  Infringement — Wateb-Cooleb. 

The  Newell  patents,  No.  895,781,  for  a  water-cooler,  and  No.  895,7^, 
for  an  improvement  thereon,  are  meritorious,  and  represent  an  advance 
in  the  art,  in  that  they  cover  a  new  type  of  water-cooler,  disclosing  pat- 
entable novelty  and  invention;    also  held  infringed. 

In  Equity.  Suit  by  the  Perfection  Cooler  Company  against  Hen- 
ry G.  Cordley  and  others.  On  final  hearing.  Decree  for  complain- 
ant. 

A.  S.  Pattison,  of  Washington,  D.  C,  James  A.  Tirrell,  of  Bos- 
ton, Mass.,  and  Livingston  Gifford,  of  New  York  City,  for  com- 
plainant. 

Ellis  Spear,  Jr.,  of  Boston,  Mass.,  and  A.  P^  Greeley,  of  Wash- 
ington, D.  C,  for  defendants. 

COLT,  Circuit  Judge.  This  is  a  suit  for  infringement  of  two 
patents  granted  to  Isaiah  Newell  for  improvements  in  water-cool-* 
ers.    The  first  patent.  No.  895,781,  was  applied  for  July  22.  1902, 

•For  other  catei  lee  same  topic  A  |  mumbbb  in  D«c.  &  Am.  Digs.  1907  to  dAte,  &  Rep'r  Indezit 
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and  issued  August  11,  1908.  The  second  patent,  No.  895.782,  was 
applied  for  September  26,  1903,  and  issued  August  11,  1908. 

The  first  patent  is  for  a  new  type  of  water-cooler,  and  the  sec- 
ond patent  is  for  an  improved  form  of  this  type. 

The  delay  in  the  issuance  of  these  patents  was  caused  by  inter- 
ference proceedings,  in  which  priority  of  invention  was  awarded  to 
Newell.    Rose  v.  Clifford,  31  App.  D.  C.  195,  197  (1903). 

In  the  opinion  in  these  interference  proceedings,  the  Court  of 
Appeals  thus  defines  the  invention : 

"The  Invention  here  in  issue  relates  to  an  improvement  on  water-coolers, 
having  a  receptacle  for  water  within  a  chamber  for  ice,  so  arranged  that 
the  receptacle  containing  the  water  is  surrounded  with  ice.  The  water  is 
drawn  from  the  receptacle  by  means  of  a  pipe,  to  which  a  faucet  is  at- 
tached. The  receptacle  is  suppUed  With  water  from  a  bottle  filled  with 
water,  and  inverted  so  that  the  mouth  of  the  bottle  extends  through  a  funnel, 
in  which  the  inverted  bottle  rests,  into  the  receptacle.  The  water  passes 
from  the  bottle  into  the  receptacle  until  it  rises  to  a  level  witii  the  mouth 
of  the  bottle,  when  the  liquid  seals  the  mouth  of  the  bottle.  When  water 
is  drawn  from  the  faucet,  the  water  is  lowered  in  the  receptacle  until  the 
air  ]J9  permitted  to  enter  the  mouth  of  the  bottle,  when  the  water  again 
flows  into  the  receptacle  and  so  continues  until  it  rises  to  the  mouth  of  the 
bottle  and  seals  it." 

In  Cole  V.  Cordley,  167  Fed.  542,  93  C.  C.  A.  220,  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  in  referring  to  the  water- 
cooler  described  in  the  first  Newell  patent,  speaks  of  it  as  "Newell's 
fundamental  invention,"  and  it  describes  the  Newell  type  of  cooler 
as  one  in  which  a  large  glass  bottle  containing  pure,  potable  wa- 
ter is  inverted  upon  a  receptacle  containing  ice,  which  surrounds 
a  conduit  for  the  water  located  in  the  receptacle.  In  this  way  the 
water  is  kept  cool,  and  may  be  drawn  off  by  a  faucet,  in  which  the 
conduit  terminates,  at  the  bottom  of  the  receptacle.  In  short,  the 
water,  after  being  cooled,  is  delivered  to  the  drinker  direct  from  the 
bottle. 

There  is  no  doubt  upon  this  record  that  Newell  invented  a  new 
type  of  water-cooler,  which  has  met  a  public  want,  and  which  has 
gone  into  extensive  use. 

While  the  problem  which  Newell  undertook  to  solve  was  a  com- 
paratively simple  one,  the  evidence  shows  that  he  only  attained 
success  after  repeated  efforts ;  and  it  further  appears  that,  although 
the  Newell  structure  described  in  his  first  patent  is  a  simple  one, 
a  number  of  patents  have  been  issued  for  improvements  or  modi- 
fications of  that  structure;  the  first  of  these  improvements  being 
embodied  in  the  second  Newell  patent  in  suit. 

In  his  first  patent,  No.  895,781,  Newell  describes  his  invention  as 
follows : 

"My  invention  relates  to  improyements  in  water-coolers,  and  pertains  to 
a  construction  which  is  adapted  for  users  of  mineral  and  distilled  waters, 
whereby  the  same  can  be  used  directly  in  the  cooler  from  the  original  pack- 
age, bottle,  or  demijohn ;  the  construction  being  simple  for  enabling  the  bottle 
to  be  placed  in  position  or  temoved,  and  for  the  purpose  of  inserting  ice 
within  the  cooler. 

**By  the  use  of  my  invention,  the  users  of  mineral  and  distilled  waters 
are  enabled  to  use  the  water  directly  from  the  original  package,  and  thus 
absolutely  prevent  any  contamination  of  the  water  by  coming  In  contact 
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With  the  Ice,  or  becoming  contaminated  by  disease  germs  in  any  manner 
whatsoever,  which  Insures  the  user  that  he  is  receiving  the  mineral  or  dis- 
tilled water  in  its  original  pure  condition,  and  at  a  proper  cool  temperature 
for  pleasant  drinking." 

The  following  drawing  from  the  pateilt  illustrates  the  Newell 
structure : 

In  describing  this  structure  the  spec- 
ification says: 

"Referring  to  the  drawings,  i  is  the  main 
or  body  portion  of  the  cooler,  and  In  which 
the  ice  is  placed.  Located  within  the  body 
portion  is  a  water  receiver,  which  extends 
upward  to  near  the  top  thereof,  and,  as  here 
shown,  consists  of  either  a  diaphragm  2  as 
iUustrated  in  Fig.  1,  or  a  coU  of  pipe  S.  As 
here  shown,  the  pipe  8  extends  upward  to 
near  the  top  of  the  body  portion  i,  and  com- 
municates with  a  receptacle  12.  The  water 
from  the  original  package,  bottle,  demijohn, 
or  other  vessel  4,  passes  therefrom  to  the  re- 
ceptacle 12,  thence  through  the  pipe  8  and  to 
the  coil  or  diaphragm,  at  the  bottom  of  the 
body  portion  i. 

"In  the  two  forms  of  construction  here 
shown  for  carrying  out  the  invention,  the 
cooled  water  is  dispensed  from  either  the 
coil  pipe  form  S,  or  the  diaphragm  form  2, 
through  a  pipe  6  which  extends  through  the 
body  portion  1  of  the  cooler,  and  carries  a 
suitable  faucet  6  at  its  outer  end.  The  upper 
end  of  the  pipe  8  is  suitably  supported,  at  the 
inner  side  of  the  body  portion,  and  is  provid- 
ed with  a  conlcally  shaped  opening  9,  consti- 
tuted of  block  tin,  which  may  or  may  not 
have  an  inner  rubber  lining. 

"Removably  placed  in  the  upper  end  of  the  body  portion,  is  a  cover  or 
bottle  supporting  member  10,  and  this  member  has  a  centrally  upwardly 
projecting  flange  11,  forming  a  flange  opening  for  the  neck  of  the  original 
package,  bottle,  or  demijohn  receptacle  4  ^^^  ^^  outer  upwardly-extending 
flange  U',  which  surrounds  a  portion  of  the  bottle  as  shown.  Placed  im- 
mediately below  the  flange  opening  ii  is  a  receptacle  12,  and  this  receptacle 
12  carries  a  pipe  14  having  a  tapered  end  15,  flttlng  snugly  and  water-tight 
the  tapered  opening  9  at  the  upper  end  of  the  pipe  8,  but  which  is  removable 
therefrom.  The  location  of  the  receptacle  12  is  such  that  the  mouth  of  the 
bottle  is  inserted  within  the  receptacle,  as  clearly  shown  in  Figs.  1  and  2, 
and  serves  as  an  automatic  feed  for  the  water  from  the  bottle  or  demijohn  4 
as  it  is  being  drawn  through  the  faucet  6. 

"A  bottle  protecting  case  17  is  removably  placed  over  the  upper  end  of 
the  main  or  body  portion  1  of  the  cooler,  and  forms  a  protection  for  the 
bottle,  and  as  a  flnlsh  to  the  cooler. 

"By  means  of  a  cooler  of  this  form,  less  ice  is  required,  and,  as  before 
stated,  contamination  of  the  pure  water  absolutely  prevented.  There  are 
no  valves  or  siphon  action  in  this  device,  and  it  is  so  simple  that  any  one 
can  use  or  operate  it,  and  it  enables  the  user  to  obtain  water  from  the  orig- 
inal package,  which  is  an  absolute  assurance  of  obtaining  the  water  In  its 
original  condition. 

"The  action  of  automatically  cutting  off  the  flow  of  water  from  the  bottle 
4  is  well  understood,  and  operates  by  the  water  in  the  funnel  closing  the 
mouth  of  the  bottle,  thus  preventing  the  flow  of  air  into  the  bottle,  which 
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prevents  the  flow  of  water  therefronit  and  it  may  aptly  be  termed  a  pneu- 
matic automatic  cnt-oflL." 

It  is  apparent  from  this  citation  from  the  specification  that,  while 
the  main  features  of  the  Newell  structure  are  comparatively  sim- 
ple, the  structure  as  a  whole  involved  the  combination  of  quite  a 
large  number  of  separate  parts  or  elements. 

Of  the  claims  in  issue,  Nos.  12,  13,  14,  and  15,  it  is  suflScient  to 
cite  claim  12: 

"A  device  for  delivering  and  cooling  bottled  water,  the  same  consisting  in 
the  combination  of  a  cooling-chamber  adapted  to  contain  a  cooling  agent  and 
provided  with  an  opening  in  its  upper  part  through  which  the  neck  of  .the 
inverted  bottle  passes,  a  water  receptacle  upon  which  said  cooling  agent  acts 
to  cool  the  contents  thereof  and  provided  with  an  opening  into  which  the 
head  or  neck  of  the  inverted  bottle  projects,  a  bottle  placed  with  its  open 
mouth  extending  through  said  openings  in  the  cooling-chamber  and  said 
receptacle  and  projecting  downwardly  into  said  water-receptacle  in  position 
to  be  sealed  by  the  water  in  said  receptacle  when  said  water  rises  therein 
to  substantially  the  level  of  the  mouth  of  the  bottle  to  stop  the  flow  there- 
from and  to  be  unsealed  by  said  water  when  its  level  is  lowered  in  said 
receptacle  and  thereby  replenish  the  latter,  and  means  for  drawing  water  for 
use  from  said  water-receptacle,  whereby  successive  portions  of  the  water  in 
the  bottle  are  automatically  delivered  to  said  water-receptacle  and  cooled 
therein,  such  delivery  taking  place  at  times  determined  by  the  drawing  of 
water  from  said  water-receptacle  for  use,  substantially  as  and  for  the  pur- 
pose set  forth.'* 

The  second  Newell  patent.  No.  895,782,  is  for  an  improved  and 
more  simple  form  of  the  same  type  of  water-cooler  as  is  described 
in  his  first  patent.  This  water-cooler  is  illustrated  in  the  following 
drawing  from  the  patent : 

In  describing  the  important  features  of  this 
structure  the  specification  says: 

*'In  carrying  out  my  invention,  I  provide  a  suitable  re- 
ceptacle or  body  portion  i,  which  may  be  made  of  any 
suitable  materiaL  Located  within  this  receptacle  is  a 
water-containing  vessel  2.  This  vessel  2  is  principally 
composed  of  glass,  as  being  the  best  suited  for  the  purpose, 
and  the  particular  formation  of  this  vessel  is  one  of  the 
essential  features  of  my  present  invention.  It  will  be 
observed  that  this  vessel  2  is  constructed  with  a  lower 
and  large  portion  S,  which  preferably  almost  fills  the  bot- 
tom portion  of  the  main  vessel  i.  Projecting  from  the  en- 
larged portion  ^  is  an  elongated  neck  ^  forming  a  pas- 
sageway, and  the  upper  end  thereof  is  preferably  about 
in  the  same  horizontal  plane  as  the  top  of  the  main  ves- 
sel 1. 

"The  main  vessel  Is  provided  with  a  cover  6,  and  this 
cover  has  a  central  opening  provided  with  an  upwardly- 
flaring  flange  or  member  6,  which  projects  above  the  top 
and  preferably  below  the  top,  and  into  the  mouth  or  upper 
end  of  the  neck  4  of  the  auxiliary  vessel,  as  clearly  il- 
lustrated in  Fig.  2.  The  flange  6  forms  a  support  for  the 
bottle  7  containing  the  pure  water,  and  which  is  the  orig- 
inal package.  Placed  within  the  main  vessel  1,  around 
the  neck  and  upon  the  lower  enlarged  portion  of  the 
auxiliary  vessel,  is  a  suitable  quantity  of  ice  8. 

"A  suitable  faucet  9  passes  through  the  main  vessel  1 
and  is  in  communication  with  the  enlarged  portion  S  of  the  auxiliary  vessel*** 
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With  respect  to  this  patent,  claims  1,  3,  and  7  are  in  issue.  Of 
these  claims  it  is  only  necessary  to  cite  the  first: 

"A  cooler  comprising  a  main  vessel,  an  aozillary  vessel  placed  therein  and 
of  a  smaller  area  than  the  main  vessel  to  permit  ice  to  be  placed  there- 
aronnd,  the  auxiliary  vessel  extending  to  the  upper  portion  of  the  main  vessel 
and  adapted  to  receive  the  mouth  of  the  bottle,  a  support  for  the  bottle  ar- 
ranged exterior  in  respect  to  the  main  vessel,  and  an  outlet  connection  con- 
nected with  the  lower  portion  of  the  auxiliary  vessel  and  passing  through 
the  main  vessel." 

The  defendants'  cooler  is  illustrated  in  the  following  drawing: 

It  is  apparent,  upon  an  exami- 
nation of  the  defendants*  cooler, 
that  it  is  like  the  Newell  cooler, 
with  some  imrfiaterial  changes  in 
form.  The  main  difference  in 
form  between  the  defendants' 
structure  and  the  structure  of  the 
second  Newell  patent  is  that  in  the 
former  the  water  receptacle  pro- 
jects above  the  top  of  the  main 
vessel  and  forms  the  support  upon 
which  the  bottle  rests,  whereas  the 
Newell  structure  is  provided  with 
-  a  cover  having  an  upwardly  ex- 
'  tended  flange,  which  forms  the 
support  for  the  bottle.  This  ex- 
tension, however,  of  the  defend- 
ants' receptacle,  performs  the  same 
function  as  the  Newell  cover,  and 
is  therefore  clearly  an  equivalent. 
If  we  take  the  defendants'  struc- 
ture, and  compare  it  with  claim  12 
of  the  first  Newell  patent  and 
claim^  1  of  the  second  Newell  patent,  we  find  that  it  contains  the 
combination  of  elements  which  form  the  subject-matter  of  these 
claims,  or  what  is  manifestly  the  equivalent  of  those  elements ;  and 
the  same  may  be  said  of  claims  12,  13,  and  15  of  the  first  Newell 
patent  and  claims  3  and  7  of  the  second  Newell  patent. 

Upon  the  question  of  infringement,  therefore,  we  entertain  no 
doubt. 

The  main  defense  to  this  suit  which  was  argued  before  the  court, 
and  which  is  discussed  in  the  briefs,  is  that  the  Newell  patents  are 
void  for  want  of  invention  in  view  of  the  prior  art.  In  support 
of  this  defense  there  are  introduced  in  evidence  numerous  prior 
patents  in  the  water-cooler  art  and  in  analogous  arts. 

While  it  is  true  that  there  is  found  in  the  prior  art  every  element 
of  the  Newell  cooler,  yet  it  is  equally  true  that  the  prior  art  fails 
to  disclose  any  structure  which  contain^  the  combination  of  ele- 
ments which  constitute  the  Newell  cooler.  The  Newell  patents  de- 
scribe a  type  of  cooler  which  is  not  found  in  any  prior  patent  or 
prior  publication. 
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Under  the  circumstances,  it  would  serve  no  useful  purpose  to 
review  the  prior  art,  and  compare  these  old  devices  with  the  Newell 
cooler. 

Upon  the  general  question  of  the  prior  art  as  bearing  on  the 
question  of  invention,  it  is  sufficient  to  say  that  Newell  invented  a 
new  type  of  water-cooler,  that  prior  efforts  in  this  direction  had 
proved  unsatisfactory,  that  this  new  type  of  cooler  met  a  public 
demand,  and  that  it  has  gone  into  extensive  public  use. 

In  view  of  the  evidence  in  the  present  record  and  the  decision 
of  the  Court  of  Appeals  in  Rose  v.  Clifford,  supra,  it  seems  to  me 
that  the  complainant  has  fixed  the  date  of  the  Newell  inventions 
at  a  time  prior  to  the  Rose  invention,  which  was  in  interference  in 
that  case,  and  which  is  covered  by  his  patent,  No.  715,609,  dated 
December  9,  1902. 

With  respect  to  the  so-called  Estes  cooler,  it  is  clear  that  the 
evidence  is  not  sufficiently  definite  and  certain  to  take  this  alleged 
anticipation  out  of  the  list  of  abandoned  experiments. 

Our  conclusion  is  that  the  inventions  covered  by  the  Newell  pat- 
ents in  suit  are  meritorious,  that  they  represent  an  advance  in  the 
water-cooler  art,  in  that  they  cover  a  new  type  of  water-cooler,  that 
they  are  not  void  for  want  of  patentable  novelty,  in  view  of  the 
prior  art,  and  that  the  defendants'  cooler  infringes  the  claims  in 
issue. 

A  decree  may  be  entered  for  the  complainant. 


BOSTON  TOWBOAT  CO.  v.  JOHN  H.  SESNON  CO. 

(District  Coart,  W.  D.  Washington,  N.  D.    August  24,  1912.) 

No.  2,055. 

OOBPOBATIONS    ($    499*) — CAPACITY    TO    SUB — ^WASHINGTON    STATDTH — EFFECT 

OF  Failube  to  Pat  License  Fee— Oountebclaim. 

Rem.  &  Bal.  Code  Wash.  |  3715,  which  provides  that  a  corporation 
which  has  not  paid  its  annual  license  fee  last  due,  imposed  by  the  pre- 
ceding section,  shall  not  be  permitted  to  commence  or  maintain  any  ac- 
tion or  suit  in  the  courts  of  the  state,  as  construed  by  the  Supreme  Court 
of  the  state,  does  not  deprive  a  corporation  which  is  in  default  for  non- 
payment of  such  fee  of  the  capacity  to  defend  an  action,  and  where,  in 
an  action  commenced  by  it,  the  defendant  pleads  its  incapacity  to  sue 
and  also  a  counterclaim,  the  eourt  has  Jurisdiction  to  adjudicate  upon 
the  counterclaim,  and,  if  established,  to  allow  it  as  a  set-off  against 
plaintiff*s  demand,  where  defendant  prays  for  such  relief,  although  not 
to  render  an  afflrmatiye  Judgment  in  favor  of  the  plaintiff  for  any  excess. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {§  1910,  1911, 
1913-1919;   Dec.  Dig.  i  499.*] 

At  Lraw.  Action  by  the  Boston  Towboat  Company  against  the 
John  H.  Sesnon  Company.  On  demurrer  by  plaintiff  to  defendant's 
second  affirmative  defense.    Overruled. 

Piles  &  Howe  and  E.  C.  Hanford,  for  plaintiff. 
William  Gorham,  for  defendant. 

*For  other  cases  see  tame  topic  A  |  numbxb  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by  VjOOQ IC 


446  109  FEDERAL  BEPORTBR 

CUSHMAN,  District  Judge.  This  cause  is  now  before  the  court 
on  plaintiff's  demurrer  to  the  defendant's  second  aflSrmative  defense. 
The  complaint  was  filed  in  this  court  in  November,  1911,  and  is  one 
to  recover  $3,446.80,  which  it  is  alleged  the  defendant  collected  at 
Nome  in  charges  for  freight  earned  in  1907  by  the  steamship  Hyades, 
which  ship  and  freight  charges  belong  to  plaintiff. 

The  second  affirmative  defense  of  the  answer  sets  up:  That,  be- 
fore the  bringing  of  suit  in  this  court,  this  controversy  had  been 
terminated  in  the  courts  of  the  state  of  Washington.  That,  in  1908, 
plaintiff  brought  suit  against  the  defendant  for  $4,269.69,  in  the  su- 
perior court  of  King  county.  Wash.,  a  court  of  general  jurisdiction. 
That  this  defendant  appeared  and  answered,  setting  up  a  number  of 
counterclaims  and  offsets,  aggregating  $3,446.86.  That  plaintiff,  by 
reply,  put  in  issue  the  allegations  of  the  various  counterclaims.  That 
the  answer  was  amended  to  allege  that  the  plaintiff  was  a  foreign 
corporation.  "That,  at  the  time  of  the  commencement  of  the  ac- 
tion, plaintiff  had  not,  and  has  not  since  said  time,  paid  its  annual 
license  fees  to  the  state  of  Washington,  due  at  the  tkne  of  the  com- 
mencement of  the  action." 

These  allegations  were  put  in  issue  by  a  further  reply:  That  the 
cause  was  tried  in  the  superior  court,  without  a  jury ;  the  court  find- 
ing the  defendant  indebted  to  the  plaintiff  in  the  amount  prayed  for 
in  the  complaint,  $4,269.69,  of  which  amount,  during  the  progress 
of  the  trial,  $822.89  was  paid  the  plaintiff,  leaving  a  balance  due  the 
plaintiff  of  $3,446.80.  That  the  court  further  found  in  favor  of  the 
defendant  upon  its  counterclaims  and  set  them  off  against  plaintiff's 
recovery  to  the  amount  of  $3,446.86.  That  the  court  further  found 
and  concluded  that  the  plaintiff  was  a  foreign  corporation;  that  it 
had  not  paid  its  license  fee,  as  alleged  in  the  answer;  that  therefore 
the  plaintiff  was  without  legal  capacity  to  sue;  that,  but  for  the  lat- 
ter finding  and  conclusion,  the  plaintiff  would  be  entitled  to  judgment 
for  costs.  The  action  was  dismissed  with  costs  to  the  defendant. 
That  the  plaintiff  appealed  to  the  Supreme  Court  of  the  state  of 
Washington  from  the  judgment  of  dismissal,  upon  which  appeal  the 
Supreme  Court,  finding  no  error,  rendered  an  opinion  affirming  the 
judgment  of  the  lower  court.  That  plaintiff  filed  in  the  Supreme 
Court  a  petition  for  a  rehearing,  upon  the  ground  that  the  court  was 
without  jurisdiction  to  decide  the  case  upon  the  merits,  after  deciding* 
that  the  action  could  not  be  commenced  or  maintained,  in  the  courts 
of  this  state,  and  that  so  to  do,  and  to  enter  judgment  thereupon, 
was  to  take  appellant's  property  without  due  process  of  law  and 
against  the  provisions  of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  That  the  petition  for  rehearing  was  there- 
after denied  and  judgment  rendered  affirming  the  decision  of  the 
lower  court. 

The  argument  upon  the  demurrer  has  covered  a  wide  range;  the 
plaintiff's  main  contention  being:  That  the  Supreme  Court,  neces- 
sarily, first  determined  that  the  plaintiff  was  without  capacity  to  sue. 
Port  Blakeley  v.  Springfield  Ins.  Co.,  59  Wash.  501,  110  Pac.  36,  140 
Am.  St.  Rep.  863.    That,  having  so  decided,  it  thereby  ousted  itself 
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of  jurisdiction  to  consider  the  cause  upon  the  merits.  That  the  only 
judp;ment  that  it  had  power  to  make  was  one  of  dismissal  without 
prejudice.  That  any  attempted  ruling  upon  the  merits  was  without 
jurisdiction,  and  its  decision  upon  the  same  a  mere  nullity  for  all 
purposes.  Black  on  Judgments,  vol.  2,  par.  713 ;  Bunker  HUl  &  Sul- 
livan Min.  &  Concentrating  Co.  v.  Shoshone  Min.  Co.,  109  Fed.  504, 
47  C.  C.  A.  200;  Robertson  v.  State,  109  Ind.  79,  10  N.  E.  582,  643; 
Parker  v.  State,  133  Ind.  178,  32  N.  E.  at  page  845,  18  L.  R.  A.  567; 
Elliott  V.  Peirsol,  1  Pet.  328,  7  L.  Ed.  164;  11  Cyc.  702  K  (3) ;  Parker 
V.  State,  133  Ind.  178,  32  N.  E-  p.  845,  par.  5,  18  L.  R.  A.  567; 
Black,  Judgments,  vol.  1,  par.  278;  Armour  v.  Howe,  62  Kan.  587,  64 
Pac.  43 ;  Risley  v.  Phenix  Bank,  83  N.  Y.  337,  38  Am.  Rep.  421 ; 
Thompson  v.  Whitman,  18  Wall.  457,  21  L.  Ed.  897;  State  of  Rhode 
Island  V.  Conl.  of  Mass.,  12  Pet.  657,  9  L.  Ed.  1233;  Wilcox  v.  Jack- 
son, 13  Pet.  511,  10  L.  Ed.  264.  In  view  of  the  conclusion  reached, 
it  will  not  be  necessary  to  decide  many  of  the  matters  for  which 
contention  has  been  made. 

The  affirmative  defense  shows,  if  true,  that,  upon  the  trial  in  the 
superior  court,  the  plaintiff  was  by  the  court  allowed  all  that  it  asked 
in  its  complaint;  but  that  there  was  set  off  against  it  the  amount  of 
the  counterclaims  sued  for  by  the  defendant.  After  all,  the  only  in- 
jury which  has  been  suffered  by  the  plaintiff  is  the  judgment  uphold- 
ing the  cotmterclaims.  The  question  involves  the  construction  of  a 
state  statute.  The  interpretation  given  it  by  the  Supreme  Court  of  the 
state  is  binding  upon  this  court. 

The  act  (section  3714,  Rem.  &  Bal.  Code)  requires  the  payment  of 
an  annual  license  fee  by  corporations.  Section  3715  of  the  same 
Code  provides  that: 

"No  corporation  shall  be  permitted  to  commence  or  maintain  any  suit, 
action  or  proceeding  In  any  of  the  courts  of  this  state,  without  alleging 
and  proving  that  it  has  paid  its  annual  Ucense  last  due.*' 

Under  this  act  it  has  been  held  that,  though  a  corporation  may 
have  no  capacity  to  sue,  still  it  has  a  capacity  to  defend,  whether  it  has* 
paid  its  license  fee  or  not,  atad  that,  for  the  purpose  of  defending, 
it  may  "maintain"  a  suit.     Rothchild  Bros.  v.  M.  H.  Mahoney,  51 
Wash.  633,  99  Pac.  1031. 

In  the  later  case  of  North  Star  Trad.  Co.  v.  Alaska  Y.  P.  E.,  123 
Pac.  605,  606,  it  is  said: 

"As  to  the  plaintiff,  it  will  be  observed  that  the  question  of  its  capacity 
to  sne  was  raised  by  the  denial  of  the  answer ;  that  qo  proof  of  payment  of 
its  license  fee  was  made;  and  that  for  the  purpose  of  obtaining  an  affirm- 
ative judgment  it  was  not  entitled  to  commence  or  maintain  this  action. 
The  record,  however,  shows  that,  while  the  defendant  by  answer  questions 
plaintiff's  capacity  to  commence  and  maintain  this  action,  it  also  by  cross- 
complaint  seeks  an  affirmative  judgment  for  percentages  due.  To  this 
cross-complaint,  the  plaintiff  stands  in  the  attitude  of  a  defendant,  and  we 
cannot  hold  that  it  must  be  turned  out  of  court  for  want  of  capacity  to  sue, 
thus  depriving  it  of  the  right  to  interpose  any  valid  defense  it  may  have 
to  the  cross-complaint  Although  the  statute  prohibits  a  defaulting  corpo- 
ration from  commencing  or  maintaining  an  action,  it  does  not  prohibit  it 
from  defdiding  an  action  against  it  to  the  extent  at  least  of  any  affirmative 
claim  prosecuted  by  its  adversary.  If  a  corporation  could  not  be  sued  be- 
cause of  nonpayment  of  its  license,  it  might  avoid  payment  of  its  just 
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obligations  and  d^ratid  Its  creditors  by  refQsitig  to  pay  tlie  license.  On  the 
other  band,  if  it  could  not  defend  ap  action,  it  migbt  be  subjected  to  un- 
authorized and  unjust  Judgments.  A  corporation,  even  though  in  default  for 
its  license  fee,  should  be  permitted  to  defend  an  action*  against  it  to  the 
extent  of  the  demand  made  by  its  adversary,  although  It  shotild  not  be  per* 
mltted  to  obtain  an  affirmative  Judgment,  other  than  an  order  of  dismissal. 
In  this  action,  plaintiff  comes  into  court  without  previous  payment  of  its 
license  fee,  while  the  defendant,  although  attackinig^  plaiAtiCTs  capacity  to 
sue,  asks  an  affirmative  Judgment  against  it  by  cross-complaint  This  being 
true,  plaintiff  may  by  denial,  set-off,  counterclaim,  or  otherwise,  oppose  de- 
fendant's action,  but  only  to  the  extent  of  resisting  the  cross-complAlnt  To 
permit  the  plaintiff  to  obtain  an  affirmative  Judgment  for  any  excess  in  its 
favor  would  authorize  it  to  commence  and  maintain  an  acticm  in  vlolatTon 
of  the  statute." 

If  the  plaintiff  had  capacity  to  defend  upon  the  counterclaim,  the 
court's  finding  and  judgment  were  authorized.  If  there  was  any  ir- 
regularity, it  was  in  giving  the  plaintiff  credit  for  its  claim  against 
the  counterclaim.  There  was  no  prejudice  to  the  plaintiff  in  this. 
The  defendant,  having  prayed  in  its  answer  that  the  amount  of  its 
counterclaims  be  offset  against  plaintiff's  daim^  it  was  the  only  judg- 
ment that  could  be  entered. 

Demurrer  overruled. 


In  re  HOFFMAN. 
(District  Ctourt,  D.  Ne^  Jersey.    October  7,  1912.) 

1.  Witnesses  (|  53*) — ^Husband  and  Wife— CoMMiyNiCATioNS--STATUTE8. 

2  Comp.  St  N.  J.  1910,  p.  2222.  {  5,  provides  that,  in  any  trial  or, 
inquiry  in  any  suit,  action,  or  proceeding  in  any  court  or  before  any 
pierson  or  committee  having  authority  to  examine  witnesses,  the  husband 
or  wife  of  any  person  interested  therein  as  a  party  or  otherwise  shall 
be  competent  and  compellable  to  give  evidence,  the  same  as  other  witness- 
es, on  behalf  of  any  party  to  such  suit,  action,  or  proceeding.  Held, 
*  that  where  a  husband,  after  wrongfully  pledging  his  wife's  bonds  for 
his  debt,  in  order  to  satisfy  her  offered  to  give  to  her  other  bonds  be- 
longing to  him  of  the  same  value,  she  was  competent,  in  bankruptcy 
proceedings  against  her  husband,  to  testify  as  to  the  conversation  had 
between  them  at  the  time  of  the  delivery  of  such  bonds,  though  at  the 
time  of  the  conversation  they  were  subject  to  a  lien*  for  a  loan  to  the 
husband,  which  was  not  discharged  untU  within  four  months  prior  to 
the  institution  of  bankruptcy  proceedings. 

[Bid.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  ff  137-141; 
Dec.  Dig.  i  53.*] 

2.  CoiTBTs  (i  349*) — Federal  Courts— Competency  of  WriNESsss. 

The  competency  of  witnesses  in  dvU  proceedings  in  the  federal  courts 
is  determined  by  the  laws  of  the  state  in  which  the  court  is  held,  un- 
der the  Conformity  Act  (Rev.  St  {  858,  as  amended  by  Act  June  29, 
1906,  c.  3608,  34  Stat  618  [U.  S.  Comp.  St  Supp.  1909,  p.  242]). 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  {  925;  Dec.  Dig. 
i  349.* 

Competency  of  witnesses  In  federal  courts  following  state  practice,  see 
notes  to  O'ConneU  v.  Reed,  5  a  C.  A.  602 ;  Hlnchman  v.  Parlin  &  Oren- 
dorff  Co.,  21  a  a  A.  278.] 

*For  oUier  caset  lee  tame  topic  A  S  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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8.  Husband   ahd   Wiix    (|   45*>~-Coittbacts— Mabbibo   Woican— Pbofbbtt 
Rights. 

3  Comik.  St  N.  J.  1910,  xk  8222,  gives  to  a  wife  the  ownership  and 
control  of  her  personal  property  as  if  she  were  sole,  and  section  14 
declares  that  npthing  therein  contained  shall  enable  a  husband  or  wife 
to  contract  with  or  to  sue  each  other,  except  as  previously  prescribed. 
Held,  that  section  14  did  not  prohibit  an  exchange  of  bonds  between 
husband  and  wife  to  make  good  the  husband's  wrongful  pledge  of 
bonds  belonging  to  his  wife,  nor  did  it  limit  the  jurisdiction  of  a 
court  of  equity  to  take  cognizance  thereof  and  enforce  the  wife's  right 
to  the  bonds  acquired  by  her  by  virtue  of  the  exchange. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife.  Cent  Dig.  tf 
22&-231;   Dec  Dig.  §  45.*] 

4.  Husband  and  Wifb  (|  205*)— Contkaots  Inteb  Se^Enfobceuent. 

Though  courts  of  law,  in  the  absence  of  statutory  authority,  will  not 
enforce  contracts  between  husband  and  wife,  equity  will  aid  the  wife 
to  recover  her  separate  property,  which  has  come  into  the  hands  of  her 
husband,  and  has  been  retained  by  him  against  her  consent 

(Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  {{ 
744,  749-755;   Dec.  Dig.  §  205.*] 

lb  Bankbuptct    (i   210*) — Wme   of   Bankbxtpt— Right  to    Pbopkbtt— Bn- 

TOBCEIOENT. 

Courts  of  bankruptcy  are  courts  of  equity,  and  will  aid  the  bankrupt's 
wife  to  recover  her  separate  property,  which  had  come  into  the  hands 
of  her  husband,  and  had  been  retained  by  him  against  her  consent,  as 
against  the  husband's  trustee  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |i  321-323: 
Dec  Dig.  i  210.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Nich- 
olas W,  Hoffman.  On  review  of  referee's  order  adjudging  that  the 
title  of  certain  bonds  in  the  possession  of  the  bankrupt's  wife  was  in 
the  trustee,  and  directing  her  to  turn  them  over  to  him.  Reversed 
and  remanded. 

James  L.  Griggs,  of  Somerville,  N.  J.,  for  Anna  C.  Hoffmaa 

George  H.  Large,  of  Flemington,  N.  J.,  for  trustee. 

> 

RELLSTAB,  District  Judge.  Nicholas  W.  Hoffman  was  adjudi- 
cated a  bankrupt  on  July  14,  1911.  On  the  petition  of  the  trustee, 
Anna  C.  Hoffman,  the  wife  of  the  bankrupt,  was  ordered  to  turn 
over  to  the  trustee  two  certain  bonds,  issued  by  the  Dover  Gas  Com- 
pany, aggregating  in  value  $2,000,  which  the  bankrupt  had  delivered 
to  his  wife  within  four  months  of  the  filing^bf  the  petition  in  bank- 
ruptcy. The  primary  question  raised  on  the  record  is  of  the  admis- 
sibility of  evidence;  and  if  the  rejection  of  the  testimony  sought  to 
be  introduced,  presently  referred  to,  was  erroneous  no  other  question 
can  be  considered,  as  the  testimony  rejected  vitally  affects  the  title  to 
the  bonds  in  question. 

[1]  The  testimony  discloses  that  in  the  year  1910  the  bankrupt  was 
the  owner  of  such  Dover  Gas  Company  bonds,  and  that  his  wife  was 
the  owner  of  two  certain  bonds,  designated  "Middlesex  bonds,"  ag- 
gregating the  like  sum  of  $2,000;   that  both  these  classes  of  bonds 

*F(ff  oCb«r  «MM  see  lan^e  topic  A  8  vumbbb  in  Deo.  ft  Am.  Dig 1. 1907  to  date^  ft  Rep'r  IndozM 
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were  coupon  bonds,  transferable  by  delivery;  that  until  the  pled^ng 
of  said  bonds,  presently  to  be  mentioned,  both  of  said  sets  of  bonds 
were  kept  in  a  box  under  the  control  of  the  bankrupt,  which  he  had 
deposited  with  the  First  National  Bank  of  Clinton,  N.  J.,  for  safe- 
keeping; that  some  time  previous  to  December,  1910,  the  bankrupt 
delivered  his  Dover  bonds  to  such  bank  as  collateral  security  for  the 
payment  of  a  loan  made  to  him  of  $800;  that  subsequent  to  the  mak- 
ing of  such  pledge  he  borrowed  from  such  bank  $2,000,  and  delivered 
to  it  his  wife's  Middlesex  bonds  as  collateral  security ;  that  such  lat- 
ter pledge  was  made  without  his  wife's  knowledge  or  authority,  and 
she  derived  no  benefit  from  the  loans  made  thereon;  that  the  first 
the  wife  knew  of  the  pledge  of  her  bonds  was  in  December,  1910; 
that  on  May  29,  1911,  the  bankrupt  paid  off  such  loan  of  $800,  and 
had  his  bonds  (Dover  Gas)  returned  to  him,  and  that  he  immediately 
turned  them  over  to  his  wife  in  lieu  of  her  bonds  (Middlesex) ;  that 
at  the  time  in  December,  1910,  when  the  wife  learned  that  her  bonds 
were  held  by  such  bank  as  collateral  security  for  her  husband's  debt, 
she  insisted  that  they  be  returned  to  her;  and  that  her  husband  then 
offered  to  give  her  the  Dover  bonds  for  her  Middlesex  bonds.  There 
was  other  conversation  at  that  time  and  subsequent  thereto  regarding 
such  bonds;  but  the  referee,  on  objection  of  the  trustee,  refused  to 
allow  either  the  bankrupt  or  his  wife  to  testify  to  such  further  con- 
versation, holding  that  at  that  time  the  bank  had  the  title,  as  well  as 
the  possession,  of  the  bonds,  and  that  they  were  not  subject  to  the 
control  of  the  husband,  arid  that,  as  he  did  not  regain  either  title  or 
possession  until  within  four  months  of  the  institution  of  bankruptcy 
proceedings  against  him,  such  evidence  was  incompetent. 

In  this  the  referee  erred.  The  title  to  the  Dover  bonds  was  still  in 
the  husband,  and  transferable  by  him,  subject  only  to  the  bank's  lien. 
Mitchell  V.  Roberts  (C.  C.)  17  Fed.  776;  Clark  v.  Equitable  L.  Ins. 
Co.  (C.  q.)  133  Fed.  816;  31  Cyc.  p.  808,  c.  3.  Having  the  right 
toi  transfer,  and  being  under  a  legal  obligation  to  return  his  wife's 
bonds  wrongfully  pledged  by  him,  or  to  render  an  equivalent  thereof, 
both  he  and  his  wife  should  have  been  permitted  to  testify  to  what 
took  place  between  them  at  the  time  of  such  offer,  that  the  court 
might  know  whether  the  title  to  such  bonds  passed  on  such  occasion. 
The  idea  that,  because  these  persons  bore  the  relation  of  husband  and 
wife,  they  were  incompetent  to  testify  to  such  transaction  is  not  ten- 
able. Section  5  of  the  New  Jersey  act  concerning  evidence  (Rev.  1900, 
2  Comp.  Stat.  N.  J.  p.  2222)  removes  the  common-law  disability  of 
husband  and  wife  to  testify  in  such  matters.  This  section  in  terms 
provides  that : 

"In  any  trial  or  Inquiry  in  any  suit,  action  or  proceeding,  in  any  court, 
or  before  any  person  or  committee  haying  by  law  or  consent  of  parties 
authority  to  examine  witnesses  or  bear  evidence,  the  husband  or  wife  of 
any  person  interested  therein  as  a  party  or  otherwise  shall  be  competent 
and  compellable  to  give  evidence  the  same  as  other  witnesses,  on  behalf  of 
any  party  to  such  suit,  action  or  proceeding." 

[2]  The  competency  of  witnesses  in  civil  proceedings  in  the  United 
States  courts  is  determined  by  the  laws  of  the  state  in  which  the  court 
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is  held.  R.  S.  §  858,  as  amended  by  Act  June  29, 1906,  34  Stat.  618, 
Fed.  Stat.  Ann.  Supp.  1909,  p.  708,  Comp.  St.  Supp.  1909,  p.  242 

[3]  The  New  Jersey  act  in  relation  to  the  property  of  married 
women  (3  Comp.  Stat.  N.  J.  p.  3222)  gives  the  wife  the  ownership 
and  control  over  her  personal  property  as  absolute  as  if  she  were  a 
feme  sole,  and  the  concluding  clause  of  section  14  of  the  act,  viz., 
"Nor  shall  anything  herein  enable  husband  or  wife  to  contract  with 
or  to  sue  each  other  except  as  heretofore,"  does  not  prohibit  trans- 
actions like  the  one  under  consideration,  nor  limit  the  jurisdiction  of 
a  court  of  equity  to  take  cognizance  thereof. 

[4]  Although  courts  of  law,  in  the  absence  of  statutory  authority, 
will  not  enforce  contracts  between  husband  and  wife,  the  instances 
are  many  where  courts  of  equity,  following  the  doctrine  of  the  civil 
rather  than, the  common  law,  will  do  so.  See  21  Cyc.  p.  1272.  That 
courts  of  equity  will  aid  the  wife  to  recover  her  separate  estate,  which 
has  come  into  the  hands  of  her  husband  and  has  been  retained  by 
him  against  her  consent,  is  entirely  settled.  Story,  Eq.  Juris.  §§  1368- 
1372;  Garwood  ir.  Garwood,  56  N.  J.  Eq.  265,  38  Atl.  954: 

[B]  Courts  of  bankruptcy  are  courts  of  equity,  and  such  recovery 
will  be  enforced  against  the  trustee  administering  the  husband's  estate 
in  bankruptcy.    Clark  v.  Hezekiah  (D.  C.)  24  Fed.  663. 

The  rejected  testimony  being  competent,  the  order  under  review 
is  reversed,  and  the  proceedings  are  remanded,  with  instructions  to 
receive  the  testimony  of  the  bankrupt  and  wife  in  relation  to  the  trans- 
fer of  title  to  such  bonds. 


STEPHANO  et  al.  r.  SATMATOPOULOS  et  aL 
(District  Court,  S.  D.  New  York.     September  30,  1912.) 

1.  Tbade-Mabks  AND  Tbadb-Names  (I  55*) — Infringement— Intent, 

In  a  suit  for  infringement  of  a  trade-mark,  not  involving  unfair 
competition,  complainant  is  not  bound  to  establish  fraudulent  intent; 
the  only  question  being  whether  confusion  is  likely  to  result  from  the 
defendant's  mark. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Gent 
Dig.  {  63;    Dec.  Dig.  {  55.* 

Restraining  infringement  of  trade-mark  or  trade-name  as  dependent 
on  knowledge  or  intent  of  infringer,  see  note  to  Hutchinson,  Pierce  & 
Co.  V.  Loewy,  90  0.  C.  A.  4.] 

2.  Tbade-Mabks  and  Trade-Names  (8  59*) — Infringement. 

Ck>mplainants  having  adopted  the  word  "Rameses**  as  a  trade-mark 
for  cigarettes,  and  having  manufactured  and  sold  cigarettes  under  that 
name  since  1895,  defendants'  use  of  the  word  ''Radames,"  as  applied 
to  similar  cigarettes  made  by  them,  was  likely  to  cause  confusion,  and 
was  therefore  subject  to  injunction  for  infringement 

[Ed.  Note.— For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  II  68-72;   Dec.  Dig.  I  59.*] 

In  Equity.  Suit  by  Constantine  Stephano  and  another  against 
Stamatis  D.  Satmatopoulos  and  others.  On  motion  for  preliminary 
injunction  to  restrain  infringement  of  a  trade-mark.    Granted. 

*For  oUier  casei  tee  samfi  topic  A  9  mtjmbsb  Iji  Dec.  it  Am.  Digt.  1907  to  date,  ft  Rep'r  IndexM 
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Wise  &  Lichtensteijti,  for  complaiinants. 
Hatch  &  Clute,  for  defendants. 

LACOMBE,  Circuit  Judge.  Diversity  of  citizenship  gives  this 
court  jurisdiction  of  the  controversy  as  to  the  common-law  trade- 
mark upon  which  complainants  mainly  rely.  There  seems  to  be 
practically  no  dispute  as  to  their  ownership  of  the  trade-mark 
"Rameses"  as  applied  to  cigarettes.  There  is  no  suggestion  of  any 
use  of  that  word  in  that  connection  prior  to  the  time  when  com- 
plainants in  1895  began  to  manufacture  cigarettes  which  it  desig- 
nated by  that  name.  And  they  have  ever  since  used  the  name  as 
distinguishing  a  brand  of  their  cigarettes.  The  evidence  as  to  the 
use  by  Baron  Bothers  in  1898  of  the  name  "Radames"  applied  to 
cigarettes  is  unpersuasive ;  but  even  that  use  seems  to  have  been 
discontinued  prior  to  1902,  and  for  nearly  10  years  no 'one  manu- 
factured and  sold  cigarettes  under  that  name. 

There  is  nothing  in  the  case  to  sustain  the  plea  of  laches  on  the 
part  of  complainant.  The  sole  question  in  the  case  is  whether  or 
not  the  use  of  the  word  "Radames"  as  a  name  for  cigarettes  is  an 
infringement  of  complainant's  trade-mark  "Rameses,"  similarly  ap- 
plied. There  is  no  claim  of  any  simulation  of  style  of  package,  la- 
bels, etc.  The  only  question  is  as  to  similarity  of  appearance  and 
sound  of  the  two  names.  That  both  names  are  historical  is  not 
material.  There  were  plenty  of  names  in  Egyptian  history  which 
could  be  chosen  as  an  arbitrary  title  for  cirarettes  of  so-called 
Turkish  toSacco,  without  selecting  one  sufficiently  similar  to 
"Rameses"  to  produce  confusion. 

[1]  Since  the  question  is  one  of  trade-mark  only,  and  not  of  un- 
fair competition,  it  is  not  necessary  for  complainants  to  establish 
fraudulent  intent.  The  only  question  is :  Will  confusion  be  likely 
to  result  from  the  use  of  the  name  defendants  have  chosen? 

[2]  It  is  stated,  and  apparently  not  disputed,  that  in  popular 
speech  both  names  are  pronounced  (or  mispronounced)  with  the 
accent  on  the  first  syllable,  and  with  both  the  other  syllables  short. 
Assuming  that  a  person,  even  of  average  intelligence,  who  has 
smoked  a  cigarette  given  him  by  a  friend  and  found  it  pleasing,  is 
informed  that  it  is  the  "Ram'-es-es"  brand,  it  seems  a  not  unrea- 
sonable supposition  that  he  might  accept  from  a  dealer  a  box  which 
he  is  assured  is  of  the  "Rad'-am-es"  brand,  believing  it  to  be  the 
same.  To  me,  at  least,  this  seems  so  likely  to  occur  that  infringe- 
ment of  complainants'  trade-mark  seems  obvious. 

Complainant  may  take  an  injunction  against  the  use  of  the  name 
"Radames"  as  the  designation  of  a  brand  of  cigarettes,  but  the'  op- 
eration of  the  injunction  will  be  suspended  for  60  days  after  the 
entry  of  the  order. 
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In  re  BOUOK^ 
(District  Court,  S.  D.  New  York.    June,  1012.) 

1.  Banksuptot  (I  414*) — ^DisoHABOK— Objections— Spboificationb. 

Where  objections  to  a  bankrupt's  discharge  were  based  entirely  on 
the  ground  that  the  bankrupt  had  been  guUty  of  a  conveyance  with 
Intent  to  defraud  creditors,  the  fact  that  he  was  guilty  of  concealment 
of  property  was  ImmateriaL 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  dent  Dig.  |i  720-722; 
Dea  IMg.  {  414.*] 

2.  BaNKBUPTCT    ({    407*)— DlSOHARGK— PBEPERBNTIAL    PATlfBNT. 

The  fact  that  a  bankrupt  made  a  preferential  payment  Is  not  g^und 
for  denial  of  a  discharge. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  729-731, 
737,  738,  740-751,  758,  760,  701 ;    Dec.  Dig.  §  407.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  one 
Bouck.  On  motion  to  confirm  the  report  of  a  referee  recommending 
the  bankrupt's  discharge.     Granted. 

Orin  Q.  Flint,  for  bankrupt. 

Samuel  B.  Coffin  (Guernsey  Price,  of  counsel),  for  objecting  cred- 
itor. 

HOUGH,  District  Judge.  [1]  The  objections  to  discharge  are 
entirely  upon  the  ground  that  the  bankrupt  has  been  guilty  of  con- 
veyance with  intent  to  hinder,  delay,  and  defraud  creditors.  The 
master's  memorandum  seems  to  me  to  be  based  rather  on  the  thought 
that  the  bankrupt  was  accused  of  concealing  property.  Even  if  he 
did  conceal  property,  that  idea  is  not  material  here,  because  it  is 
tiot  set  forth  in  the  specifications.  The  meager  testimony  is  uncon- 
tradicted and  extremely  simple.  The  bankrupt  had  a  blacksmith  shop, 
and  sold  it  out,  and  with  the  proceeds  employed  an  attorney,  in  or- 
der that  he  might  go  into  bankruptcy,  paid  a  small  debt  or  two,  and 
gave  his  wife  $20  to  buy  groceries. 

[2]  I  think  in  the  evidence  there  was  a  preferential  payment,  but 
that  is  not  ground  for  denying  discharge.  The  sole  inquiry  in  this 
case  is  whether  in  the  evidence  there  was  a  conveyance  with  intent  to 
hinder,  delay,  and  defraud.  The  rules  on  this  point  have  recently 
been  stated  authoritatively  by  our  Circuit  Court  of  Appeals  in  Van 
Iderstine  v.  National  Discount  Co.  (C.  C.  A.,  2d  Cir.)  23  Am.  Bankr. 
Rep.  345,  347,  174  Fed.  518,  521,  98  C.  C.  A.  300.  Applying  these 
rules  to  the  facts  here,  I  am  unable  to  perceive  that  there  was  any 
intent  on  Bouck's  part  to  do  the  forbidden  act. 

The  report  is  confirmed,  and  the  discharge  granted. 
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LOUISVILLE  &  N.  R.  CO.  et  aL  ▼.  WRIGHT,  Comptroller  GeneraL 
(District  Court,  N.  D.  Georgia.    July  18,  1912.) 

1.  Taxation    (§    124%*) — Bailboads — Oonstbuctiow    of    Lease — ^Intebest 

Taken  bt  Lessee. 

The  charter  of  the  Georgia  Railroad  &  Banking  Company  (Act  Ga. 
1833,  p.  262,  {  12)  authorized  such  company  to  **rent  or  farm  out  all  or 
any  part  of  their  exclusive  right  of  transportation — on  the  railroad  or 
railroads,  with  the  privilege  to  any  individual  or  individuals,  or  other 
company,  and  for  such  term  as  may  be  agreed  on.'*  In  1881  the  com- 
pany, acting  under  such  authority,  **rented  and  farmed  out"  to  complain- 
ants for  a  term  of  99  years  all  its  privileges  of  tfansportation,  and  also 
rented  and  farmed  out  "as  the  means  of  full  enjoyment  of  the  privUeges 
hereinbefore  rented  and  farmed  out*'  its  railroad  and  all  its  branches 
and  extensions,  together  with  its  right  of  \^'ay,  roadbeds,  stations,  etc. 
Civ.  Code  Ga.  1910,  fr  3691,  provides  that  "when  the  owner  of  real  estate 
^  grants  to  another  simply  the  right  to  possess  and  enjoy  the  use  of  such 
real  estate  either  for  a  fixed  time  or  at  the  will  of  the  grantor,  and  the 
tenant  accepts  the  grant,  the  relation  of  landlord  and  tenant  exists  be- 
tween them.  In  such  case  no  estate  passes  out  of  the  landlord,  and  the 
tenant  has  only  a  usufruct  which  he  cannot  convey  without  the  landlord's 
I  consent  and  which  is  not  subject  to  levy  or  sale."  Held,  that  complain- 
ants did  not  take  an  estate  for  years,  but  came  within  the  provisions  of 
such  statute,  and  became  tenants  having  the  mere  right  of  possession  and 
use  with  no  interest  In  the  property  which  was  taxable,  all  estate  there- 
in subject  to  taxation  remaining  in  the  lessor,  and  especially  In  view  of 
the  fact  that  for  29  years  the  state  acquiesced  in  such  construction  and 
collected  taxes  only  from  the  lessor. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Dec.  Dig.  t  124%.*] 

2.  Taxation    (|    124%*) — Bailboads — Chakteb    E2xemftion — Interests    of 

Lessee. 

The  diarter  of  the  Georgia  Bailroad  &  Banking  Company  (Acts  Ga; 
1833,  p.  263,  {  15)  provides  that  the  company  shall  be  subject  to  a  tax 
not  exceeding  one-half  of  1  per  cent,  per  annum  on  the  net  proceeds  of 
its  investment.  As  construed  by  the  courts,  such  provision  constitutes  a 
contract  which  exempts  from  ad  valorem  taxation  all  property  of  the 
company  used  in  producing  its  income,  including  renewals,  alterations, 
and  betterments  of  the  original  property  made  from  time  to  time,  tield 
that,  while  lessees  of  the  property  for  a  long  term  under  their  contract 
took  no  interest  in  the  property  which  was  taxable  to  them,  the  exemp- 
tion did  not  extend  to  certain  new  terminal  property  in  which  they  ac- 
quired an  interest,  and  which  was  not  merely  a  betterment  of  the  lessor's 
property,  and  only  indirectly,  if  at  all,  contributed  to  its  income. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  |  124%.*] 

In  Equity.  Suit  by  the  Louisville  &  Nashville  Railroad  Com- 
pany and  the  Atlantic  Coast  Line  Railroad  Company  against  Wil- 
liam A.  Wright,  Comptroller  General  of  the  state  of  Georgia.  On 
final  hearing.    Decree  for  complainants  in  part. 

For  former  opinion,  see  190  Fed.  252. 

Jos.  R.  &  Bryan  Gumming,  of  Augusta,  Ga.,  and  McDaniel  & 
Black,  R.  C.  &  P.  H.  Alston,  Tye,  Peeples  &  Jordan,  and  King, 
Spalding  &  Underwood,  all  of  Atlanta,  Ga.,  for  complainants. 

T.  S.  Felder,  Atty.  Gen.,  and  John  C.  Hart  and  Samuel  H.  Sib- 
ley, both  of  Union  Point,  Ga.,  for  defendant. 
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NEWMAN,  District  Judge.  This  case  is  now  before  the  court 
for  final  decree  on  a  bill  filed  by  the  Louisville  &  Nashville  Rail- 
road Company  and  the  Atlantic  Coast  Line  Railroad  Company,  les- 
sees of  the  Georgia,  Railroad  &  Banking  Company,  against  Wil- 
liam A.  Wright,  Comptroller  General  of  the  state  of  Georgia,  to 
enjoin  the  collection  of  certain  taxes  assessed  against  them  by  the 
Comptroller  General.  The  case  is  here  on  bill,  answer,  and  agreed 
statement  of  facts ;  this  agreed  statement  of  facts  being  in  writing 
and  signed  by  counsel  for  the  parties,  respectively.  The  facts  nec- 
essary to  an  understanding  of  the  case  are  as  follows : 

'The  Georgia  Railroad  Company  was  chartered  by  an  act  of  the 
General  Assembly  of  the  state  of  Georgia  December  21,  1833  (Acts 
1833,  p.  256).  On  December  18,  1835  (Acts  1835,  p.  180),  the  name 
was  changed  to  the  Georgia  Railroad  &  Banking  Company,  by 
which  name  it  is  still  known.  In  the  original  charter  of  the  com- 
pany, granted  in  1833,  is  this  provision  (section  15) : 

''The  sto(&  of  the  said  company  and  its  branches  shaU  be  exempt  from 
taxation  for  and  daring  the  term  of  seven  years  from  and  after  the  comple- 
tion of  the  said  railroads,  or  any  one  of  them;  and  after  that,  shaU  be  sub- 
ject to  a  tax  not  exceeding  one-half  per  cent  per  annum  on  the  net  proceeds 
of  their  investments." 

The  question  as  to  whether  or  not  this  scheme  of  taxation  is 
binding  upon  the  state,  and  still  exists,  has  been  before  the  courts 
several  times.  It  was  before  the  Supreme  Court  of  Georgia  in  City 
of  Augusta  V.  Georgia  R.  &  Banking  Co.,  26  Ga.  651,  and  in  the 
case  of  State  of  Georgia  v.  Georgia  R.  &  Banking  Co.,  54  Ga.  423, 
and  Goldsmith,  Comptroller,  etc.,  v.  Georgia  R.  &  Banking  Co.,  62 
Ga.  485,  and  before  this  court  in  Georgia  R.  &  Banking  Co.  v. 
Wright,  Comptroller  General  (C.  C.)  132  Fed.  912,  and,  finally,  on 
appeal  from  this  last-named  decision,  before  the  Supreme  Court 
of  the  United  States,  settling  the  matter  definitely  and  finally  as 
between  the  state  and  the  Georgia  Railroad  &  Banking  Company, 
in  favor  of  the  Georgia  Railroad  &  Banking  Company's  right  to 
be  taxed  one-half  of  1'  per  cent,  on  the  net  proceeds  of  its  invest- 
ment. Wright,  Comptroller  General,  v.  Georgia  R.  &  Banking  Co., 
216  U.  S.  420,  30  Sup.  Ct.  242,  54  L.  Ed.  544.  So  clearly  is  this 
settled  that  the  learned  counsel  for  the  Comptroller  General  in  the 
present  case  state  in  their  brief: 

"It  is  conceded  by  the  Comptroller  General  that  at  the  time  the  state  in- 
corporated the  Georgia  Railroad  &  Banking  Company  the  Legislature  had 
the  power  to  make,  and  did  make,  a  contract  with  the  Georgia  RaUroad  & 
Banking  Company  never  to  tax  that  company  in  excess  of  the  rate  fixed  in 
the  charter,  to  wit,  one-half  of  1  per  cent,  on  Its  net  Income,  and  that  as  far 
as  that  company  is  concerned  that  it  has  an  irrevocable  contract  with  the 
state"— citing  the  case  in  216  U.  S.,  30  Sup.  Ct,  54  L.  Ed.,  Just  mentioned. 

The  original  charter  of  the  Georgia  Railroad  &  Banking  Com- 
pany of  1833  (section  12)  contains  this  provision: 

•That  the  said  company  may,  when  they  see  fit,  rent  or  farm  out  aU  or 
any  part  of  their  exclusive  right  of  transportation  or  conveyance  of  persons, 
on  the  railroad  or  railroads,  with  the  privilege  to  any  individual  or  individ- 
uals, or  otter  company,  and  for  such  term  as  may  be  agreed  upon.    ♦    •    ♦  »• 
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« 

On  May  7,  1881,  the  Georgia  Railroad  &  Banking  Company  en- 
tered into  a  contract  with  William  M.  Wadley,  under  the  provi- 
sion of  this  charter  authorizing  it  to  "rent  or  farrfi  out,"  etc.,  in 
which  it  was  provided  that  the  Georgia  Railroad  &  Banking  Com- 
pany— 

'*hatli  rented  and  fanned  out  to  said  party  of  the  second  part  and  his  assigns, 
and  does  by  these  presents  rent  and  farm  out  to  said  party  of  the  second 
part  and  his  assigns  for  the  full  term  of  ninety-nine  years  from  the  first  day 
of  April,  one  thousand  eight  hundred  and  eighty-one,  aU  its  privileges,  gen- 
eral and  exclusive,  of  transporting  persons,  merchandise,  produce  and  every 
kind  of  property  whatsoever,  which  is  or  may  become  the  subject  of  railroad 
transportation,  over  the  lines  of  railroad  owned  or  controlled  by  the  party 
of  the  first  part,  to  the  full  extent  that  the  party  of  the  first  part  has  and 
enjoys,  or  is  now  entitled  to  have  and  enjoy,  or  may  hereafter  acquire  the 
right  to  .have  and  enjoy  such  privileges,  and  subject  to  aU  the  obligations 
and  duties,  imposed  by  its  charter  in  this  behalf  upon  the  party  of  the  first 
part 

"And  the  party  of  the  first  part  has  also  rented  and  farmed  out,  and  does 
by  these  presents  rent  and  farm  out  to  the  party  of  the  second  part  for  the 
aforesaid  term  of  ninety-nine  years,  as  the  means  of  full  enjoyment  of  the 
privileges  hereinbefore  rented  and  farmed  out,  the  following  property,  to  wit: 

*'The  Georgia  Railroad  from  Augusta  to  Atlanta,  and  its  branches,  viz.: 
The  Branch  from  Bamett  to  Washington;  the  branch  from  Camak  to  War- 
renton,  and  the  branch  from  Union  Point  to  Athens,  with  all  the  extensions 
thereof  which  may  be  made  hereafter  to  other  points;  also,  the  Macon  and 
Augusta  Railroad,  from  Warrenton  to  Macon;  together  with  the  rights  of 
^  way,  roadbeds,  depots,  stations,  warehouses,  elevators,  workshops,  weUs,  cis- 
terns, water  .tanks,  and  other  appurtenances  of  said  railroad  and  branches.*' 

The  Louisville  &  Nashville  Railroad  Company  and  the  Atlantic 
Coast  Line  Railroad  Company  have,  by  successive  conveyances, 
become  the  successors  of  William  M.  Wadley,  and  have  been  op- 
erating said  railroads  thereunder  for  a  number  of  years. 

The  main  question  for  determination  here  is,  Did  the  Georgia 
Railfoad  &  Banking  Company,  by  this  contract  and  agreement,  give 
to  Wadley  and  his  assigns  a  mere  usufruct  of  this  property,  or 
did  it  convey  an  estate  for  years?  The  contention  for  the  Comp- 
troller General  is  that  this  instrument,  properly  construed,  vested 
an  estate  in  complainants,  making  them  liable,  under  the  laws  of 
Georgia,  for  the  taxes  thereon.  The  contrary  contention  is  that 
this  contract  conveyed  a  mere  usufruct,  and  that,  even  if  it  be  an 
estate  for  years  as  opposed  to  an  usufruct,  it  would  still  leave  the 
landlord  liable  for  the  entire  taxes  due  on  the  property. 

[1]  The  first  question,  therefore,  is,  Do  the  complainants  occupy 
the  position  of  tenants  having  the  mere  right  of  possession  and  use, 
or  have  they  an  estate  for  years  in  the  property?  Section  3691  of 
the  Code  of  Georgia  of  1910  is  as  follows: 

"When  the  owner  of  real  estate  grants  to  another  simply  the  right  to  pos- 
sess and  enjoy  the  use  of  such  real  estate,  either  for  a  fixed  time  or  at  the 
will  of  the  grantor,  and  the  tenant  accepts  the  grant,  the  relation  of  land- 
lord and  tenant  exists  between  them.  In  such  case  no  estate  passes  out  of 
the  landlord,  and  the  tenant  has  only  a  usufruct,  which  he  cannot  convey 
except  by  the  landlord's  consent,  and  which  is  not  subject  to  levy  and  sale; 
and  all  renting  or  leasing  of  such  real  estate  for  a  period  of  time  less  thau 
five  years  shall  be  held  to  convey  only  the  right  to  possess  and  enjoy  such 
real  estate,  and  to  pass  no  estate  out  of  the  landlord,  and  to  give  only  the 
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usufruct,  unless  the  contrary  be  agreed  upon  by  parties  to  tbe  contract,  and 
BO  stated  therein." 

Section  3685,  under  the  chapter  heading  of  "Estates  for  Years," 
defines  an  estate  for  years  as  follows : 

"An  estate  for  years  is  one  which  is  limited  In  its  duration  to  a  period 
fixed,  or  which  may  be  made  fixed  and  certain.  If  it  be  in  lands,  it  passes 
as  realty  in  this  state.  It  may  be  for  any  number  of  years,  so  that  the  lim- 
itation be  within  the  rule  against  perpetuities." 

The  language  used  in  the  contract  between  the  Georgia  Railroad 
&  Banking  Company  and  Wadley  is,  "hath  rented  and  farmed  out," 
following  the  exact  language  of  section  12  of  the  charter,  "all  its 
privileges,  general  and  exclusive,  of  transporting  persons,  merchan- 
dise, produce  and  every  kind  of  property  whatsoever,",  etc.,  and 
"has  also  rented  and  farmed  out,  and  does  by  these  presents  rent 
and  farm  out,  to  the  party  of  the  second  part  for  the  aforesaid  term 
of  ninety-nine  years,  as  the  means  of  full  enjoyment  of  the  priv- 
ileges hereinbefore  rented  and  farmed  out,"  etc.  So  that  the  lan- 
guage of  the  instrument  clearly  is  such  as  to  bring  it  within  the 
section  of  the  Code  of  Georgia  defining  the  relation  of  landlord  and 
tenant.  I  do  not  see  anything  whatever  in  the  definition  of  land- 
lord, and  tenant  to  prevent  the  creation  of  such  a  relation  in  Geor- 
gia for  any  number  of  years.  The  length  of  the  tenancy  would  be 
immaterial  so  far  as  anything  is  said  in  this  provision  of  the  stat- 
ute. 

If  I  understand  the  argument  here,  it  is  not  denied  that,  if  the 
relation  of  landlord  and  tenant  exists  in  this  case,  the  Georgia  Rail- 
road &  Banking  Company,  as  owner,  is  liable  for  the  taxes,  but 
the  contention  is,  as  stated  above,  that  the  effect  of  the  transac- 
tion is  to  create  such  an  estate  in  the  complainants  as  to  render 
them  liable  for  the  taxes.  If  the  Georgia  Railroad  &  Banking 
Company  is  still  the  owner  of  this  property,  and  is  consequently 
liable  for  the  taxes  on  the  same,  it  seems  clear  that  it  is  liable 
only  under  the  scheme  of  taxation  provided  for  it  by. the  Legisla- 
ture in  its  original  charter.  If  an  estate  has  been  created  in  the 
property,  a  difficult  question  would  arise  as  to  whether  or  not  it 
was  such  an  estate  as  would  make  complainants  liable  for  the 
entire  taxes  on  the  property,  or  for  the  lesser  liability,  that  of  taxes 
on  the  value  of  its  lease-hold  estate. 

In  my  opinion  the  relation  of  landlord  and  tenant  exists;  that 
is,  the  right  in  complainants  here,  the  Louisville  &  Nashville  Rail- 
road Company  and  the  Atlantic  Coast  Line  Railroad  Company,  to 
possess  and  enjoy  the  property,  and  that  they  have  no  estate  there- 
in. This  view  of  the  case,  to  my  mind,  is  supported  by  a  good 
many  things.  In  the  first  place,  by  section  12  of  the  original  char- 
ter of  the  Georgia  Railroad  &  Banking  Company  that  company  is 
given  the  power  to  rent  or  farm  out  the  right  of  transportation. 
After  giving  this  right  in  the  twelfth  section,  in  the  fifteenth  sec- 
tion comes  the  provision  with  reference  to  taxation  at  one-half  of 
1  per  cent,  on  the  net  income.  The  very  way  in  which  these  two 
things  are  placed  in  the  charter  seems  to  indicate  that,  even  though 
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operated  by  others,  the  taxes  imposed  should  be  upon  the  income, 
whether  the  income  came  from  the  operation  of  the  road  by  the 
chartered  company  or  by  others  to  whom  it  might  rent  or  farm  out 
the  privilege  of  transportation. 

In  the  next  place,  the  character  of  the  contract  itself  is  sig^nificant 
It  rents  and  farms  out,  in  accordance  with  the  charter,  "all  its  priv- 
ileges,, general  and  exclusive,  of  transporting,"  etc.,  and  "as  the  means 
of  full  enjo)anent  of"  such  privileges,  rents,  and  farms  out  the  rail- 
road and  all  its  branches  and  any  extensions  of  the  same,  together  with 
the  rights  of  way,  roadbeds,  depots,  stations,  warehouses,  elevators, 
workshops,  wells,  cisterns,  water  tanks,  and  other  appurtenances  of 
said  railroad  and  branches.  It  rents  and  farms  out  the  right  of  trans- 
portation, and,  as  a  means  of  rendering  that  right  effective,  the  rail- 
road property.  It  conveys  the  right  to  possess  and  usq  the  property 
as  a  means  of  carrying  out  the  right  of  transportation,  and  nowhere, 
so  far  as  I  can  see,  conveys  any  estate  in  the  property ;  nothing  but 
its  use  and  occupation  for  the  purpose  stated. 

I  think  in  addition  to  this  that  the  trend  of  the  decisions  of  the  Su- 
preme Court  of  the  state  indicates  that  this  is  the  view  of  that  court 
as  to  the  proper  relationship  between  the  Georgia  Railroad  &  Bank- 
ing Company  and  the  companies  engaged  in  operating  the  railroad. 
The  company  is  held  liable  to  the  public  just  as  if  it  were  engaged  in 
operating  the  railroad  itself.  The  only  instance  of  nonliability,  so  far  ^ 
as  I  have  observed,  is  in  relation  to  the  employes  of  the  lessees.  They 
being  employes  of  the  lessees,  their  rights  for  injuries  received  while 
in  such  emplo)rment  were,  of  course,  against  their  employers.  But 
otherwise,  as  to  passengers  and  those  for  whom  it  was  engaged  in 
carrying  freight,  and  in  other  instances,  the  original  company  itself 
has  been  held  liable,  and  in  many  cases.  The  latest  case,  or  certainly 
one  of  the  latest,  on  the  subject,  is  that  of  Georgia  Ry.  &  Banking 
Co.  v.  Haas,  127  Ga.  187,  199,  56  S.  E,  313,  318  (119  Am.  St.  Rep. 
327,  9  Ann.  Cas.  677),  and  in  the  opinion  of  Judge  Lumpkin  it  is  said : 

"CJounsel  for  plaintiff  in  error  contend  with  abUity  and  Ingenuity  that  un- 
der the  pecaliar  terms  of  the  charter  of  the  Georgia  RaUroad  &  Banking 
Company  (Acts  1833,  p.  262 ;  Aets  1835,  p.  180)  it  is  not  subject  to  the  gen- 
eral rule  of  liability  for  the  acta  of  its  lessees  above  referred  to.  But  the 
agreed  statement  of  facts  shows  that  it  has  leased  the  right  to  operate  the 
entire  railroad.  If  the  original  company  leased  its  road  and  turned  over  the 
operation  of  its  franchises  to  others,  it  is  subject  to  the  rule.  When  the  orig- 
inal charter  was  granted,  railroad  building  was  in  its  infancy,  and  turnpikes 
were  great  public  highways.  Certain  expressions  were  used  which  seem 
perhaps  rather  inapt  to  modem  railroad  conditions.  But,  in  view  both  of 
the  charter  and  the  general  law,  the  Legislature  never  intended  that  lessees 
could  take  the  place  of  the  original  company  in  the  operation  of  its  cars  and 
franchises  as  a  railroad  company,  and  the  original  company  be  entirdiy  freed 
from  liabUity  in  connection  therewith." 

None  of  the  cases  before  the  Supreme  Court  of  Georgia  have  dis- 
cussed the  question  involved  here,  because  that  question  had  never 
been  made  or  suggested,  so  far  as  I  know,  until  the  action  of  the 
Comptroller  General  in  trying  to  tax  the  property  ad  valorem  and  the 
bringing  of  this  proceeding  as  a  result  of  that  action. 

Another  reason  why  I  think  the  view  expressed  is  the  correct  view 
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of  the  relation  between  the  Georgia  Railroad  &  Banking  Company  and 
these  operating  companies  is  that  the  state  had  acquiesced  for  29  years 
—that  is,  from  1881  until  1910— in  this  view  of  the  matter.  The 
Georgia  Railroad  &  Banking  Company  had  returned  and  paid  taxes 
in  accordance  with  the  provisions  of  the  charter  on  the  net  income 
derived  from  the  operation  of  the  railroad  during  that  period  without 
any  question  being  made  about  the  correctness  of  the  same.  In  Wright 
V.  Georgia  R.  &  Banking  Co.,  216  U.  S.  420,  30  Sup.  Ct.  242,  54  U 
Ed.  544,  in  the  opinion  of  Mr.  Justice  Lurton,  in  discussing  the  ques- 
tion of  the  meaning  of  the  word  "stock"  in  section  15  of  the  com- 
pany's charter  (216  U.  S.  426,  30  Sup.  Ct.  244  [54  L.  Ed.  544]),  after 
stating  that  it  means  ''capital,"  he  says  this : 

^That  this  la  the  way  in  which  it  has  been  read  and  interpreted  by  every- 
body who  has  had  to  do  with  the  matter  of  taxation  in  an  official  way  since 
1845,  when  the  railroad  seenis  to  have  been  finished,  affords  strong  evidence 
that  this  construction  accords  with  the  intent  of  the  charter." 

In  Temple  Baptist  Church  v.  Georgia  Terminal  Co.,  128  Ga.  669, 
680,  58  S.  E.  157,  161,  Judge  Cobb,  speaking  for  the  Supreme  Court 
of  Georgia,  says:  ' 

''The  long  continued  practice  of  the  executive  or  the  legislative  department 
will  be  treated  as  persuasive  authority  by  the  court's,"  etc. 

Of  course,  it  is  not  contended  that  the  action  of  the  proper  officials 
of  the  state  in  this  matter  would  estop  the  state,  but  the  fact  of  the 
long  continued  acquiescence  of  the  state  is  stated,  in  the  language  of 
Judge  Cobb,  as  "persuasive  authority." 

Entertaining  the  opinion  that  I  do  therefore,  gathered  from  the 
charter,  the  contract  between  the  parties,  the  trend  of  the  Georgia 
decisions,  and  the  long  acquiescence  by  the  state  in  the  action  of  the 
Georgia  Railroad  &  Banking  Company  in  continuing  to  return  its 
property  for  taxation  in  accordance  with  the  charter,  on  the  net  in- 
come derived  from  its  operation,  notwithstanding  the  fact  that  it  was 
operated  by  other  parties,  that  the  relation  of  landlord  and  tenant, 
under  the  statutes  of  Georgia,  exists,  and  that  complainants  have  a 
mere  usufruct  to  the  property  and  not  an  estate  of  any  kind  therein, 
it  is  almost  useless  to  enter  upon  a  discussion  of  the  numerous  author- 
ities cited  by  tounsel  pro  and  con  in  their  very  able  and  thorough  ar- 
guments and  in  their  briefs  submitted  to  the  court.  It  is  claimed, 
however,  that  there  are  decisions  by  the  Supreme  Court  of  the  state 
which  give  force  to  the  contrary  view  of  this  matter. 

One  of  the  cases  so  relied  upon  is  Wells  v.  Savannah,  87  Ga.  397, 
13  S.  E.  442.  In  that  case  the  land  was  sold  subject  to  a  perpetual 
ground  rent.  Chief  Justice  Bleckley,  delivering  the  opinion  in  that 
case,  says: 

"Possession  of  real  estate  attended  with  an  indefeasible  right  to  occupy 
in  perpetuity,  and  also  with  an  indefeasible  right  to  be  clothed  with  the  fee 
upon  the  voluntary  payment  of  a  fixed  sum  as  purchase  money,  will  con- 
stitute the  purchaser  the  substantial  owner  of  the  property.  So  long  as  his 
possession,  supplemented  by  these  rights,  continues,  he  is  not  a  mere  lessee 
but  a  purchaser  admitted  into  possession  on  the  faith  of  his  contract  of 
purchase*" 


Digitized  by 


Google 


^60  199  FEDBBAL  BBPOBTEB 

I  do  not  think  that  case  is  at  all  like  this  case. 

Another  case  relied  upon  is  that  of  Central  R.  &  Banking  Co.  v. 
Macon,  43  Ga.  605.  As  I  understand  the  question  involved  in  that 
case,  it  is  not  an  authority  either  way  upon  the  question  now  before 
this  court,  but  it  was  decided  by  the  majority  of  the  court,  Judge  Mc- 
Cay  dissenting,  that  the  Macon  &  Western  Railroad  Company  had 
the  right  to  lease  the  road  from  the  Central  Railroad  &  Banking  Com- 
pany notwithstanding  there  was  a  provision  in  the  agreement  for  a 
sale  of  the  road  after  legislative  authority  was  obtained.  The  only 
thing  I  understand  counsel  to  emphasize  in  the  case  is  the  use  of  the 
word  "lease"  in  connection  with  that  agreement.  It  may  be  remarked 
here  that  this  use  of  the  word  lease  is  not  deemed  very  material  if  it 
appears  that  what  was  done  was  to  create  the  relation  simply  of  land- 
lord and  tenant  and  to  contract  merely  for  the  right  to  use  and  not 
to  convey  an  estate  in  the  property. 

Section  3690  of  the  Code  of  Georgia,  which  must  be  read  in  con- 
nection with  the  section  heretofore  cited,  is  as  follows : 

''When  one  grants  to  another  an  estate  for  years  out  of  his  own  estate, 
reversion  to  himself,  it  is  usuaUy  termed  a  lease.  It  may  be  confined  to  a 
particular  interest  in  lands,  such  as  mining  or  agricultural,  in  which  event 
no  other,  interest  passes.  If  no  object  of  the  lease  is  stated,  the  mining  in- 
terest will  not  pass  unTess  the  circumstances  justify  an  implication  of  such 
an  intention  in  the  parties." 

The  case  of  South  Carolina  &  G.  R.  Co.  v.  Augusta  Southern  R. 
Co.,  107  Ga.  164,  33  S.  E.  36,  is  also  cited  as  an  authority  here.  In 
that  case  the  plaintiff  company  had  "granted,  demised,  leased  and 
farm  let"  to  the  latter  company  its  railroad  right  of  way,  depots,  yards, 
rolling  stock,  and  all  its  other  property  during  the  corporate  existence 
of  the  lessee  with  warranty  for  its  enjoyment.  The  questions  made 
in  the  case  were  whether  the  contract  between  the  parties  created  a 
partnership,  and,  if  not,  whether  there  was  a  trust  relation  between 
the  parties.  In  discussing  the  case  Chief  Justice  Simmons  in  the  opin- 
ion used  the  expression  that  the  lessee  during  the  term  of  the  lease 
was  the  absolute  owner  of  the  property,  with  the  right  to  use  it  and 
operate  it  as  it  deemed  best.  107  Ga.  182,  33  S.  E.  38.  In  another 
place  (107  Ga.  183,  33  S.  E.  38)  he  used  the  language: 

"This  was  purely  a  contractual  relation  between  landlord  and  tenant* 
which  was  enforceable  at  law." 

The  Chief  Justice  was  discussing  entirely  the  question  made  in  that 
case,  which  related  to  whether  it  was  a  case  for  equitable  relief,  as 
stated,  whether  a  partnership  was  created  and  whether  a  trust  rela- 
tion existed,  and  was  not  discussing  at  all  the  question  that  is  involved 
here,  certainly  not  in  any  manner  attempting  to  decide  whether  the 
lessee  there  had  acquired  an  estate  in  the  property,  or  whether  it  was 
a  mere  ordinary  relation  of  landlord  and  tenant  under  the  Georgia 
law.  It  cannot  in  any  sense  be  considered  a  decision  aflfecting  the  spe- 
cial matter  at  issue  here. 

There  is  another  decision  of  the  Supreme  Court  of  Georgia,  and 
a  recent  decision,  that  contains  language  which  seems  to  me  peculiarly 
applicable  here.    That  is  the  case  of  the  State  of  Georgia  v.  Western 
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&  A.  R.  Co.,  136  Ga.  619,  71  S.  E.  1055.  The  right  of  the  state  to 
put  certain  tJtxes  on  the  Western  &  Atlantic  Railroad  Cotnpany,  a 
lessee  of  the  road  from  the  state,  was  the  question  involved,  and  re- 
ferring to  the  lease  contract  there,  which  was  for  29  years  f rcwn  De- 
cember 29,  1890,  Judge  Evans,  in  the  opinion,  says: 

"The  case  presented  Is  not  that  of  a  perpetual  leaseholder,  where  the  ten- 
ant is  the  virtual  owner  of  the  property,  entitled  to  its  use  forever  and  sub- 
ject to  pay  taxes  thereon  as  owner,  as  was  the  case  in  Wells  v.  Savannah, 
87  Ga.  3d7, 13  S.  BL  442.  In  making  the  lease  the  state  reserved  the  right  of 
forfeiture  on  broken  conditions  subsequent,  and  imposed  terms  and  omdi- 
tions  indicating  that  no  estate  was  intended  to  be  conveyed  to  the  lessee,  but 
that  the  lessee  was  to  have  only  a  usufructuary  interest  during  the  lease 
I)eriod." 

In  the  lease  between  the  state  and  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  Company  the  act  authorizing  the  lease  (Acts  1889, 
p.  368)  provided  that:^ 

"If  the  lessee  fails  to  comply  with  the  lease  contract,  the  Qovemor,  at  his 
option,  may  declare  the  lease  forfeited  and  take  immediate  possession." 

Here  the  lease  contract  provides  that: 

**The  party  of  the  first  part  reserves  the  right,  in  addition  to  all  other 
ranedies  now  usual  or  hereafter  to  become  usual  in  the  law,  to  enter  upon 
and  resume  possession  and  enjoyment  of  all  its  property  for  the  breach  of 
any  of  the  covenants  or  agreements  of  this  indenture.*' 

While  there  may  be  some  diflference  between  the  "tenps  and  con- 
ditions" in  the  lease  of  the  State  to  the  Western  &  Atlantic  Railroad 
Company  and  that  of  the  Georgia  Railroad  &  Banking  Company,  it 
is  well  understood  and  well  known  that  in  practical  effect  both  roads 
have  been  operated  since  the  contracts  in  very  much  the  same  way, 
the  lessee  companies,  in  both  instances,  keeping  up  and  improving 
the  track,  buying  new  rolling  stock,  and  keeping  the  railroads  up 
with  what  modern  railroading  requires. 

Counsel  for  the  Comptroller  General  here  rely  upon  the  case  of 
Jetton  V.  University  of  the  South,  208  U.  S.  489,  28  Sup.  Ct.  375, 
52  L.  Ed.  584.  In  that  case  the  University  of  the  South,  known 
familiarly  as  Sewanee,  had  been  granted  an  exemption  from  taxation 
as  to  1,000  acres  of  land  to  be  used  for  the  purposes  of  the^University. 
The  language  of  the  exempting  section  of  the  act  is  as  follows  (208 
U.  S.  491,  28  Sup.  Ct.  376  [52  L.  Ed.  584]): 

"Be  it  further  enacted,  that  said  university  may  hold  and  possess  as  much 
land  as  may  be  necessary  for  the  buUdings  and  to  such  extent  as  may  be 
sufficient  to  protect  said  institution  and  the  students  thereof  from  the  intru- 
sion of  evU-mlnded  persons  who  may  settle  near  said  institution,  «aid  land, 
however,  not  to  exceed  ten  thousand  acres,  one  thousand  of  which,  including 
buildings  and  other  effects  and  property  of  said  corporation,  shall  be  exempt 
from  taxation  as  long  as  said  lands  belong  to  said  university ." 

In  1903  it  appears  that  an  act  was  passed  by  the  Legislature  of 
Tennessee  taxing  leasehold  interests  in  land.  It  also  appears  that 
the  1,000  acres  of  land  were  duly  surveyed  and  marked  out  and  many 
buildings  erected  for  the  university,  and  "leases  were  also  granted  by 
it  of  lots  within  the  thousand-acre  limit  to  persons  who,  under  such 
leases,  built  upon  the  lots  severally  leased  to  them.    By  this  method 
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a  population  of  about  1,000  or  1,200  people  had  been  gathered  within 
the  village  called  Sewanee,  situated  within  the  limit  staged,  and  which 
was  a  barren  wilderness  when  the  charter  was  granted.  In  fact,  the 
very  existence  of  the  village  is  the  result  of  the  efforts  of  the  uni- 
versity." Under  the  act  of  the  Legislature  of  1903,  proceedings 
were  taken  to  subject  the  leasehold  interests  to  taxation.  Out  of  this 
grew  the  decision  of  the  Supreme  Court  of  the  United  States  referred 
to  above.  The.  Supreme  Court  held  that  there  was  a  leasehold  inter- 
est in  that  case  subject  to  taxation.  It  was  stated  in  the  opinion, 
however,  that  it  was  not  necessary  to  determine  what  the  exact  in- 
terest of  the  lessees  was.  If  it  was  believed  that  the  complainants 
here  had  such  a  leasehold  interest  in  this  property,  it  wbuld  be  an 
interesting  question  as  to  how  and  in  what  way  it  could  be  reached 
in  Georgia  for  taxation.  The  Comptroller  General  has  assessed  the 
whole  property  for  taxation,  both  the  fee  and  entire  interest  other- 
wise in  the  property,  and  there  is  no  attempt  to  separate  any  lease- 
hold interest  from  tfie  fee. 

In  Wright  v.  Georgia  R.  &  Banking  Co.,  supra,  the  opinion  dis- 
cusses the  extent  to  which  the  Georgia  Railroad  &  Banking  Company 
could  claim  that  the  scheme  of  taxation  provided  for  in  the  charter — 
that  is,  for  taxes  on  the  net  income  only — applied,  and,  after  stating 
the  fact  that  the  road  at  present  has  a  value  of  $4,000,000  in  excess 
of  the  cost  and  of  the  authorized  capital,  proceeds  in  this  way : 

"This  plan  of  tax  upon  net  earnings  Is  quite  Inconsistent  with  any  other 
form  of  taxation,  and  is  absolutely  independent  of  any  question  as  to  wheth- 
er the  property  thus  taxed  only  upon  its  profits  should  have  a  less  or  greater 
value  than  the  capital  invested.  A  tax  upon  earnings  is  a  tax  which  at  last 
covers  and  includes,  unless  double  taxation  is  intended,  all  property  neces- 
sarily held  and  used  to  make  that  income,  including  the  enjoyment  of  its 
franchises.  It  is  not  to  be  presumed,  in  the  light  of  the  public  policy  of  tiie 
time,  that  the  state  intended  that  this  pioneer  railroad  should  be  subjected 
to  any  form  of  taxation  of  property  which  produced  the  taxable  income.  We 
are  therefore  of  opinion  that  this  property  is  not  subject  to  any  other  method 
of  taxation  than  that  of  the  special  system  stipulated  for  by  the  contract, 
and  that  the  act  of  the  Georgia  Legislature  in  so  far  as  it  provides  for  an  ad 
valorem  tax  upon  any  part  of  this  invested  capital  of  the  Georgia  Railroad 
&  Banking  Company  does  impair  the  obligation  of  the  contract*' 

So  it  will  be  perceived  that  the  view  of  the  Supreme  Court  was 
that  this  railroad  and  Its  accretions  during  all  the  years  of  its  ex- 
istence and  during  the  lease,  and  all  the  property  used  by  it  to  make 
this  net  income,  was  not  taxable  otherwise  than  provided  in  its  char- 
ter, because  to  tax  part  of  it  in  any  other  way  would  be  double  taxa- 
tion. The  discussion  of  this,  however,  may  be  a  mere  abstraction, 
because,  as  stated  above,  I  have  reached  the  conclusion  that  a  mere 
usufruct  exists  as  to  this  property. 

[2]  In  the  decision  of  the  Supreme  Court  of  the  United  States  cited 
above,  in  Wright  v.  Georgia  R.  &  Banking  Co.,  there  are  suggestions 
made  which,  it  seems  to  me,  are  important  in  reaching  a  conclusion 
as  to  whether  there  is  any  of  the  property  from  which  the  Comptrol- 
ler General  is  now  seeking  to  collect  an  ad  valorem  tax  subject  to 
that  tax.  It  is  clear  to  my  mind  that  the  interest  of  the  lessee  com- 
panies in  the  Atlanta  terminals  is  subject  to  taxation  in  that  way,  Mr. 
Justice  Lurton  in  that  opinion  says  that: 
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''Ad  inyestment  made  nearly  75  years  since  of  |4»156,000  has  now  a  yalue 
of  $4,000,000  In  excess  of  that  cost  The  property  is  the  same  property.  The 
conceded  fact  is  that  through  renewals,  alterations,  and  hetterments  made 
from  time  to  time,  and  the  natural  increase  in  the  value  of  the  road,  this 
appreciation  has  come  about  There  has  been  no  suggestion  that  there  has 
been  any  hiding  away  of  capital  added  by  either  new  stock,  or  by  the  use  of 
bonds  or  other  forms  of  credit,  nor  that  the  improvements  made  from  time 
to  time,  called  'renewals,  alterations  and  betterments,'  have  been  other  than 
the  necessities  of  an  enlarging  business  and  the  improved  maintenance  nat- 
urally demanded." 

It  is  the  road  thus  spoken  of  by  Mr.  Justice  Lurton,  with  its  ''re- 
newals, alterations,  and  betterments/'  that  makes  the  net  income  which 
is  subject  to  taxation.  Anything  beyond  this  or  outside  of  this  would 
appear  to  be  subject  to  ad  valorem  taxation. 

So  far  as  I  have  been  able  to  gather  from  the  agreed  statement 
of  facts  and  from  the  agreement  l^tween  the  Louisville  &  Nashville 
Railroad  Company,  called  the  Louisville  Company,  the  Atlanta  &  West 
Point  Railroad  Company,  called  the  West  Point  Company,  and  the 
lessees  of  the  Georgia  Railroad  &  Banking  Company,  called  the  les- 
sees, these  terminals,  brought  into  existence  under  this  agreement, 
are  a  separate  and  distinct  thing  from  that  which  produces  the  tax- 
able income.  There  may  be  some  part  of  this  terminal  property 
which  amounts  to  a  mere  betterment  of  the  old  property,  and  not 
thus  subject,  but  what  that  may  be  I  am  unable  at  present,  from  the 
facts  before  me,  to  determine.  Counsel  agree,  as  I  understand  it, 
that,  should  this  property  be  found  so  subject,  it  would  require  either 
a  reference  or  some  further  action  to  determine  this.  Probably  in  a 
way  these  terminals  do  help  the  income,  but  I  do  not  believe  that 
they  come  within. the  classification  of  "renewals,  alterations  and  bet- 
terments" of  the  original  property.  They  seem  to  me  to  be  separate 
and  apart  from  that.  I  think  they  are  subject  to  ad  valorem  taxa- 
tion by  the  state. 

The  claim  by  the  Comptroller  General  of  the  right  to  collect  certain 
ad  valorem  taxes  of  the  complainants  because  of  an  issue  of  bonds 
by  the  Georgia  Railroad  &  Banking  Company  I  am  unable  to  under- 
stand satisfactorily  from  the  pleadings  or  from  the  agreed  statement 
of  facts.  It  makes  clear,  of  course,  the  fact  that  bonds  were  issued 
and  that  the  bonds,  or  the  proceeds  thereof,  were  used  in  connection 
with  a  certain  railroad,  but  this  claim  of  a  right  to  tax  by  reason 
thereof  is  not  clear  to  me.  No  opinion,  therefore,  is  expressed  upon 
this  feature  of  the  case,  and  counsel  will  be  further  heard  before  it 
is  determined. 

I  do  not  believe  that  the  claim  for  ad  valorem  taxes  on  tfie  im- 
proved terminals  in  Augusta  or  on  the  slight  extension  of  the  terminus 
of  the  road  into  Athens  can  be  sustained.  It  seems  to  me  that  both 
of  these  come  within  the  classification  of  "renewals,  alterations  and 
betterments"  to  the  road  as  it  existed  originally. 
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'     UNITED   STATES  ▼•  NELSON. 
(District  Court,  D.  Idaho,  N.  D.    September  5,  1912.) 

1.  Pebjubt  (I  2*) — Repeal— Revision. 

Act  Cong.  March  3,  1857,  c  116,  8  5,  U  Stat  250,  provides  that  in 
all  cases  where  an  affidavit  shall  be  made  or  taken  before  any  register 
or  receiver  of  any  local  land  office  in  the  United  States,  or  any  ter- 
ritory thereof,  and  shall  be  hied  iu  the  local  or  general  land  office,  and 
In  cases  arising  under  any  or  either  of  the  orders,  regulations,  or 
instructions  of  the  Land  Department  in  any  wise  affecting  the  right, 
claim,  or  title  to  any  public  lands  of  the  United  States,  if  any  person 
shall  knowingly  testify  falsely,  he  shall  be  deemed  to  have  committed 
perjury.  Held  that,  such  section  having  been  partially  incorporated 
into  the  Revised  Statutes  of  the  United  States  in  section  5392  (U.  S. 
Comp.  St.  1901,  p.  3653),  it  was  within  the  provisions  for  repeal  em- 
bodied in  section  5596  (U.  S.  Comp.  St  1901,  p.  3750). 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent  Dig.  i  2;  Dec  Dig. 
t  2.*J 

2.  Perjury  (|  25*)— Indictment— Materiality  or  False  Statement. 

t  Materiality  of  an  alleged  false  statement  on  which  an  indictment  for 
perjury  is  based  may  be  charged  in  the  indictment,  either  by  setting  out 
the  facts  from  which  the  materiality  appears  as  a  matter  of  law,  or  by 
a  direct  averment  that  the  matter  so  falsely  stated  was  material,  either 
of  which  will  render  the  indictment  good  on  demurrer,  unless  it  affirma- 
tively appears,  as  a  matter  of  law,  from  the  facts  otherwise  charged 
that  the  false  statement  was  immaterial. 

[Ed.  Note. — ^For  other  cases,  see  Perjury,  Cent  Dig.  fi  82-89;  T>^i^ 
Dig.  I  25.»]  ' 

8.  Perjury  (|  25*)— Indictment — Public  Lands. 

Act  Cong.  June  11,  1906,  c.  3074,  34  Stat  233  (U.  S.  Comp.  St  Supp. 
1911,  p.  640)  authorizes  the  opening  of  agricultural  lands  in  any  forest 
reserve,  and  provides  that  any  settler  actually  occupying  and  in  good 
^  faith  claiming  such  lands  for  agricultural  purposes,  prior  to  January  1, 
1906,  who  shall  not  have  abandoned  the  same,  if  qualified  to  make  a 
homestead  entry,  on  whose  application  the  land  proposed  to  be  entered 
was  examined  and  listed  shall  have  a  preference  right  of  settlanent  and 
entry.  Held  that  where  an  indictment  charged  that  defendant  sought 
to  enter  such  land,  and  for  that  purpose  hied  a  false  affidavit  that  he 
had  established  his  residence  upon  and  commenced  cultivation  and  im- 
provement of  the  land  about  October  6,  1902,  with  the  intent  to  claim 
the  same  under  the  homestead  laws,  and  had  ever  since  continuously 
resided  thereon  in  good  faith,  the  indictment  was  not  defective  as  snow- 
ing on  its  face  that  the  statements  falsely  made  were  InmiateriaL 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent  Dig.  {{  82-S9 ;  Dec. 
Dig.  f  25.*] 

!•  Perjury  (|  9*)— Forest  Reserve  Lands— Agricultural  Entrt— Affida- 
vit. 

Act  Cong.  June  11,  1906,  c.  3074,  34  Stat  233  (U.  S.  Comp.  St  Supp. 
1911,  p.  640)  provided  for  the  entry  of  agricultural  lands  within 
forest  reserves  in  accordance  with  the  general  homestead  laws  "and 
that  act,"  conferring  on  the  occupant  a  preference  right  to  entry  over 
other  qualified  applicants  on  certain  conditions.  Rev.  St  f  2478  (U. 
S.  Comp.  St.  1901,  p.  1586)  provides  that  the  Commissioner  of  the  Gen- 
eral Land  Office,  under  the  direction  of  the  Secretary  of  the  Interior, 
is  authorized  to  enforce  and  carry  Into  execution,  by  appropriate  regu- 
lations, every  part  of  the  provisions  of  the  title  relating  to  the  survey- 
ing and  sale  of  the  public  lands  of  the  United  States  not  othertvlse  es- 

•For  other  catM  see  lame  topic  A  \  mumbbb  In  Dec  4  Am.  Dlgi.  1907  to  date,  4  Rep'r  Indezee 
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pe{^lally  provided  for.  General  Land  Office  Circular  No.  10,  approved 
by  the  Secretary  of  the  Interior  April  20,  1911,  par.  17,  prescribes  the 
fiwom  showing  to  be  made  by  homestead  applicants  In  all  cases  under 
the  general  homestead  laws;  and  paragraph  19  provides  that  all  appli- 
cations by  persons  claiming  as  settlers  must,  in  addition  to  the  facts 
required  in  that  paragraph,  state  the  date  and  describe  the  acts  of  set- 
tlement under  which  they  claim  a  preferred  right  of  entry,  etc  Held, 
that  such  regulation  was  within  the  authorization  of  section  2478;  and 
hence  an  affidavit  of  settlement,  made  by  an  applicant  to  enter  agricul- 
tural lands  within  a  forest  reserve,  was  one  taken  in  a  case  in  which ' 
a  law  of  the  United  Sti^tes  authorizes  an  oath  to  be  administered  as 
provided  by  Rev.  St.  §  5392  (U.  S.  Comp.  St.  1901,  p.  3653),  and  was 
therefore  a  proper  subject  for  prosecution  for  perjury.* 

[Ed.  -Note.— For  other  cases,  see  Perjury,  Cent  Dig.  {{  27-35 ;    Dec 
Dig.  {  9.*] 

William  D.  Nelson  was  indicted  for  making  a  false  affidavit  of 
residence  with  reference  to  an  application  to  enter  certain  forest  re- 
serve lands.    On  demurrer  to  the  indictment.    Overniled, 

C.  H.  Lingenfelter,  U.  S.  Atty. 

McFarland  &  McFarland  and  Fred  Miller,  for' defendant 

DIETRICH,  District  Judge.  By  an  act  entitled  "An  act  to  pro- 
vide for  the  entry  of  agricultural  lands  within  forest  reserves,"  etc., 
approved  June  11,  1906,  c.  3074,  34  Stat.  233  (U.  S.  Comp.  St.  Supp. 
1911,  p.  640),  it  is  provided  that  the  Secretary  of  Agriculture  may 
request  the  Secretary  of  the  Interior  to  open  for  entry,  under  the  act 
and  the  general  homestead  laws,  specifically  described  lands  in  any 
forest  reserve,  found  upon  examination  by  the  Secretary  of  Agricul- 
ture to  be  chiefly  valuable  for  agricultural  purposes,  if  such  lands 
can  be  occupied  for  such  purposes  without  injury  to  the  forest  re- 
serve. It  is  made  the  duty  of  the  Secretary  of  the  Interior,  upon 
receiving  such  a  request,  to  declare  the  lands  "open  to  homestead  set- 
tlement and  entry  in  tracts  not  exceeding  one  hundred  and  sixty 
acres."  He  is  further  directed  to  file  a  list  of  such  lands  in  the  local 
office,  and'  to  give  public  notice  of  the  date  when  they  will  become 
subject  to  settlement  and  entry.    It  is  further  provided: 

"That  any  settler  actually  occupying  and  in  good  faith  claiming  such  lands 
for  agricultural  purposes  prior  to  January  first,  nineteen  hundred  and  six, 
and  who  simll  not  have  abandoned  the  same,  and  the  person,  if  qualified  to 
make  a  homestead  entry,  upon  whose  application  the  land  proposed  to  be  en- 
tered was  examined  and  listed,  shall,  each  in  the  order  named,  have  a  pref- 
erence right  of  settlement  and  entry." 

From  the  indictment  it  appears  that  on  the  24th  day  of  July,  1911, 
the  defendant  made  application  at  the  proper  local  land  office  to  en-, 
ter  160  acres  of  land  situate  within-  the  boundaries  of  the  Coeur 
d*Alene  national  forest,  in  Idaho,  as  the  same  had  theretofore,  upon 
November  6,  1906,  been  established  by  proclamation  of  the  President 
of  the  United  States.  It  is  averred  that  in  connection  with  the  de- 
fendant's application  it  became  and  was  material  for  the  officers  of 
the  local  land  office  to  be  informed  at  what  time,  if  at  all,  prior  to 
such  application  the  defendant  established  his  residence  upon  the 

*For  other  cases  see  same  topic  A  S  numbsb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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land  applied  for,  and  whether  or  not  his  residence  thereon  had  been 
continuous  and  in  good  faith;  and,  apparently  to  meet  the  demand 
for  such  information,  the  defendant  made  and  filed  with  his  applica- 
tion an  affidavit,  sworn  to  before  the  receiver  of  the  land  office,  in 
which  he  stated  that  he  established  his  residence  upon,  and  com- 
menced the  cultivation  and  improvement  of,  the  land  on  or  about 
August  6,  1902,  with  the  intent  to  claim  the  same  under  the  homestead 
laws,  and  that  ever  since  said  date  his  cultivation,  improvement,  and 
residence  had  been  continuous,  and  that,  in  good  faith,  he  had  at  all 
times  complied  with  the  homestead  laws.  It  is  further  charged  that 
the  affidavit  was  in  all  substantial  particulars  false,  and  that  in  truth 
the  defendant  never  had  occupied  the  land  as  a  home,  or  cultivated 
or  improved  the  same. 

The  defendant  demurs  to  the  indictment,  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  public  offense,  the  par- 
ticular point  being  that  the  affidavit  was  not  required  or  authorized 
by  law,  and  that,  assuming  the  statements  contained  therein  to  be 
willfully  false,  they  relate  to  immaterial  jnatters,  and  therefore  can- 
not serve  as  the  basis  of  a  charge  of  perjury.  There  are  two  counts 
in  the  indictipent,  the  first  of  which,  according  to  the  statement  of 
the  District  Attorney,  is  intended  to  charge  the  offense  under  section 
5392  of  the  Revised  Statutes  of  the  United  States  (U.  S.  Comp,  St. 
1901,  p.  3653),  and  the  second  under  section  5  of  an  act  entitled  ''An 
act  in  addition  to  an  act  more  effectually  to  provide  for  the  punish- 
ment of  certain  crimes  against  the  United  States,  and  for  other  pur- 
poses," approved  March  3,  1857,  c.  116,  11  Stat.  250,  which,  it  is  con- 
tended, is  still  in  force. 

[1]  First.  Is  section  5  of  the  act  of  1857  in  force?  The  section 
is  as  follows: 

"In  all  cases  where  any  oatb,  affirmation,  or  affidavit  shall  be  made  or  taken 
before  any  register  or  receirer  or  either  or  both  of  them  of  any  local  land 
office  in  the  United  States  or  any  territory  thereof,  or  where  any  oath,  af- 
firmation, or  affidavit  shaU  be  made  or  taken  before  any  person  authorized 
by  the  laws  of  any  state  or  territory  of  the  United  States  to  administer  oaths 
or  affirmations,  or  take  affidavits,  and  such  oaths,  affirmations,  or  affidavits 
are  made,  used,  or  filed  in  any  of  said  local  land  offices,  or  in  the  General 
Land  Office,  as  weU  in  cases  arising  under  any  or  either  of  the  orders,  regu- 
lations, or  instructions,  concerning  any  of  the  public  lands  of  the  United 
States,  issued  by  the  Commissioner  of  the  General  Land  Office,  or  other 
proper  officer  of  the  government  of  the  United  States,  as  under  the  laws  of 
the  United  States,  in  any  wise  relating  to  or  afifectlng  any  right,  claim,  or 
title,  or  any  contest  therefor,  to  any  of  the  public  lands  of  the  United  States, 
and  any  person  or  persons  shall,  taking  such  oath,  affirmation  or  affidavit, 
knowingly,  willfully,  or  corruptly  swear  or  affirm  falsely,  the  same  shall  be 
deemed  and  taken  to  be  perjury,  and  the  person  or  persons  guil^  thereof 
shall,  upon  conviction,  be  liable  to  the  punishment  prescribed  for  that  of- 
fense by  the  laws  of  the  United  States." 

Except  in  so  far,  if  at  all,  as  it  is  covered  by  section  5392,  the  sec- 
tion was  not  carried  forward  into  the  Revised  Statutes;  and  admit- 
tedly, if  repealed,  such  repeal  was  wholly  the  result  of  the  adoption 
of  the  Revised  Statutes,  and  especially  of  the  sections  thereof  num- 
bered 5392,  5595,  and  5596,  which  are  as  follows,  respectively: 

"Sec.  5392.  Every  person  who,  having  taken  an  oath  before  a  competent 
tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the  United  States 
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authorizes  an  oath  to  be  administered,  tbat  he  will  teistify,  declare,  depose, 
or  certify  truly,  or  that  any  vrrltten  testimony,  declaration,  deposition,  or 
certificate  by  him  subscribed  is  true,  willfully  and  contrary  to  such  oath 
states  or  subscribes  any  material  matter  which  he  does  not  believe  to  be  true, 
is  guilty  of  perjulT,  and  shall  be  punished  by  a  fine  of  not  more  than  two 
thousand  dollars,  and  by  imprisonment,  at  hard  labor,  not  more  than  five 
years;  and  shall,  moreover,  thereafter  be  incapable  of  giving  testimony  in 
any  court  of  the  United  States  until  such  time  as  the  judgment  against  him 
is  reversed."    (U.  S.  Comp.  St  1901,  p.  3653.) 

*'Sec.  5595.  The  foregoing  seventy-three  titles  embrace  the  statutes  of  the 
United  States  general  and  permanent  in  their  nature,  in  force  on  the  1st  day 
of  December  one  thousand  eight  hundred  and  seventy-three,  as  revised  and 
consolidated  by  commissioners  appointed  under  an  act  of  Congress,  and  the 
same  shall  be  designated  and  cited,  as  the  Revised  Statutes  of  the  United 
States."    (U.  S.  Comp.  St  1901,  p.  3750.) 

"Sec.  5596.  All  acts  of  Congress  passed  prior  to  said  first  day  of  December 
one  thousand  eight  hundred  and  seventy-three,  any  portion  of  which  is  em- 
braced in  any  section  of  said  revision,'  are  hereby  repealed,  and  the  section 
applicable  thereto  shall  be  in  force  in  lieu  thereof;  all  parts  of  such  acts 
not  contained  in  such  revision,  having  been  repealed  or  superseded  by  sub- 
sequent acts,  or  not  being  general  and  permanent  in  their  nature:  Provided, 
that  the  incorporation  into  said  revision  of  any  general  and  permanent  pro- 
vision, taken  from  an  act  making  appropriations,  or  from  an  act  containing 
other  provisions  of  a  private,  local,  or  temporary  character,  shall  not  repeal, 
or  in  any  way  affect  any  appropriation,  or  any  provision  of  a  private,  local 
or  temporary  cliaracter,  contained  in  any  of  said  acts,  but  the  same  shall  re- 
main in  force ;  and  all  acts  of  Congress  passed  prior  to  said  last-named  day 
no  part  of  which  are  embraced  m  said  revision,  shall  not  be  affected  or 
changed  by  its  enactment"    (U.  S.  Comp.  St  1901,  p.  3750.) 

Under  a  fair  construction  of  these  last  two  sections,  it  should,  I 
think,  be  held  that  they  did  not  repeal  any  act  of  a  general  and  per- 
manent nature,  no  part  of  which  is  embraced  in  the  revision.  Sec- 
tion 5595,  standing  alone,  would  operate  to  repeal  all  prior  statutes, 
and  would  make  the  revision  the  sole  and  exclusive  evidence  of  ex- 
isting law.  But  section  5596  was  doubtless  added  for  the  purpose, 
among  others,  of  rescuing  from  repeal  general  provisions  of  law 
wholly  overlooked  or  inadvertently  omitted  fey  the  commissioners. 
But  it  must  be  borne  in  jnind  that  the  precaution  manifested  in  the 
latter  section  is  against  oversight  alone,  and  if,  as  is  picturesquely 
stated  in  one  of  the  briefs,  "the  compilers  left  their  footprints  upon 
an  act,  that  portion  not  carried  into  the  revision  is  repealed."  Fur- 
thermore, as  was  said  by  the  Supreme  Court,  in  Dwight  v.  Merritt,  140 
U.  S.  213,  11  Sup.  Ct  768,  35  L.  Ed.  450: 

'•The  Revised  Statutes  are  not  a  mere  compilation  and  consolidation  of  the 
laws  of  Congress  in  force  on  the  1st  of  December,  1873.  The  object  of  that 
reTislon  was  to  simplify  and  bring  together  aU  statutes  and  parts  of  statutes 
which,  from  similarity  of  subject,  ought  to  be  brought  together,  to  expunge 
redundant  and  obsolete  enactments,  and  to  make  such  alterations  as  might 
be  necessary  to  reconcUe  contradictions  and  amend  imperfections  in  the  orig- 
inal text  of  the  pre-existing  statutes.  All  those  statutes  were  abrogated  by 
section  5596,  which  provides  that  *aU  acts  of  Congress  passed  prior  to  said 
first  day  of  December,  one  thousand  eight  hundred  and  seventy-tiiree,  any 
portion  of  which  is  embraced  in  any  section  of  said  revision,  are  hereby  re- 
pealed, and  the  section  applicable  thereto  shaU  be  in  force  in  lieu  thereof.' " 

Undoubtedly  the  act  of  1857  is  a  law  of  a  permanent  nature,  and 
particularly  section  5  thereof  is  to  be  so  considered.  If  now  we  give 
to  the  term  "acts,"  the  second  word  in  section  55^6,  its  ordinary  im- 
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port,  and  accordingly  hold  that  the  act  of  1857  is  a  single  "act,"  and 
not  that  it  consists  of  five  acts,  because  it  is  subdivided  into  five  sec- 
tions, then  undoubtedly  section  5  is  a  part  of  an  act  of  a  general  and 
permanent  nature,  a  "portion  of  which  is  embraced"  in  the  revision; 
for  admittedly  sections  1,  2,  and  3  thereof  are  incorporated  into  the 
Revised  Statutes  as  sections  5341,  5342,  and  5343,  respectively,  and 
therefore  section  5  is  brought  within  the  scope  of  the  repealing  pro- 
vision. It  is,  however,  urjg^ed  by  a  course  of  reasoning  not  entirely 
convincing  that  section  5  is  of  itself  to  be  deemed  to  be  a  complete 
act,  within  the  purview  of  section  5596.  Peters  v.  United  States, 
2  Okl.  116,  33  Pac.  1031.  Assuming,  but  not  deciding,  that  the  posi- 
tion is  tenable,  I  am  still  inclined  to  tiiink  that  the  result  is  tlie  same ; 
for  section  5  is,  at  least  in  part,  embraced  in  section  5392,  and  is  there- 
fore superseded  by  it.  The  courts  have  divided  upon  the  main  ques- 
tion ;  but,  in  view  of  what  I  have  deemed  to  be  a  controlling  consid- 
eration, it  is  not  thought  necessary  to  enter  into  an  elaborate  analysis 
of  the  reasons  advanced  in  support  of  the  conflicting  views.  Favor- 
ing the  contention  that  the  section  is  still  in  force,  there  is  little  to 
be  added  to  the  forceful  discussion  found  in  Peters  V.  United  States, 
supra,  and  the  opposing  view  is  persuasively  presented  by  District 
Judge  Toulmm,  in  United  States  v.  Bedgood  (D.  C.)  49  Fed.  54. 
So  far  as  I  am  aware,  in  no  other  case  has  the  question  been  ex- 
pressly decided.  In  Caha  v.  United  States,  152  U.  S.  211,  14  Sup. 
Ct.  513,  38  L.  Ed.  415,  the  Supreme  Q)urt  declined  to  pass  upon  it. 
In  United  States  v.  Wood,  70  Fed.  485  (District  of  Oregon,  1895), 
no  question  seems  to  have  been  raised,  and  Judge  Bellinger  assumed 
that  the  section  was  still  in  force.  In  United  States  v.  Shinn,  14  Fed. 
447  (District  of  Oregon,  1882),  Judge  Deady  apparently  proceeded 
upon  the  same  assumption.  Babcock  v.  United  States,  34  Fed.  873, 
decided  by  Brewer,  Circuit  Judge,  in  the  Colorado  district,  in  1888,  in 
a  measure  tends  to  support  the  Government's  position.  At  least  an 
indictment,  some  counts  in  which  were  based  upon  section  5,  was 
sustained;  but  there  the  contention  was,  not  that  section  5  was  re- 
pealed, but  that  its  enactment  operated  to  repeal  section  5392  of  the 
Revised  Statutes.  Apparently  the  court's  attention  was  not  called 
to  sections  5595  and  5596,  R.  S.,  and  their  effect  upon  section  5  was 
not  considered.  In  Fisher  v.  United  States,  1  Okl.  252,  31  Pac.  195, 
the  view  is  suggested  which  is  later  amplified  and  confirmed  by  the 
same  court  in  the  Peters  Case,  already  referred  to.  No  other  de- 
cision even  remotely  involving  the  question  has  been  brought  to  my 
attention,  or  has  come  under  my  observation. 

The  weakness  of  the  argument  in  support  of  the  proposition  that 
the  section  is  still  in  force  lies  in  the  assumption  of  premises  which, 
it  is  thought,  are  unwarranted  in  fact.  It  is  not  controverted  that 
Congress  desired  that  there  be  incorporated  into  the  revision  all  ex- 
isting laws  of  a  general  and  permanent  nature,  and  adopted  the  Re- 
vised Statutes  under  the  belief  that  all  such  laws  were  embraced 
therein.  That  is  made  entirely  clear  by  section  5595.  If,  therefore, 
any  such  law  was  improperly  omitted  therefrom,  such  omission  must 
be  accounted  for  by  the  presumption  of  inadvertence  or  oversight  on 
the  part  of  the  commissioners  by  whom  the  revision  was  prepared. 
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Appreciating  the  strain  of  the  theory  that  the  commissioners  could 
have  overlooked  so  important  and  conspicuous  a  section  in  a  short 
act  covering  little  more  than  a  page  of  printed  matter,  all  other  sec- 
tions of  which  they  considered  and  carried  forward,  those  who  con- 
tend against  the  repeal  assume  that  secticMi  5392  of  the  Revised  Stat- 
utes was  in  existence  in  1857,  and,  upon  such  assumption,  argue  that, 
upon  the  other  hand,  it  is  incredible  that  the  commissioners  would 
have  deliberately  omitted  from  the  revision,  as  being  unimportant,  a 
section  which  Congress  had  deemed  to  be  necessary,  and  had  seen 
fit  to  enact  in  addition  to,  and  to  supplement,  section  5392.  And  if 
it  were  true  that  section  5392  in  its  present  form  was  in  existence 
in  1857,  the  argument  would  have  great  force;  for  it  would  seem  to 
be  presumptuous  for  the  commissioners  deliberately  to  set  aside  or 
ignore  what  would  thus,  by  implication,  clearly  appear  to  be  the  in- 
tent of  Congress.  It  is  sometimes  loosely  stated  that  section  5392 
dates  from  the  Crimes  Act  of  1790;  but  in  fact  it  did  not  become  a 
law  in  1790,  and  was  not  in  existence  in  1857,  but  is  a  new  section 
formulated  by  the  commissioners  for  the  purpose  of. covering  and 
superseding  all  existing  statutes,  both  special  and  general,  inclusive 
of  section  5  of  the  act  of  1857,  and  became  a  law  for  the  first  time 
upon  the  adoption  of  the  Revised  Statutes.  Section  18  of  the  act  of 
April  30,  1790,  c.  9,  1  Stat.  116,  to  which,  doubtless,  reference  is 
made,  is  as  follows : 

''That  if  any  person  shaU  willfully  and  corruptly  commit  perjury,  or  shall 
by  any  means  procure  any  person  to  commit  corrux>t  and  willful  perjury,  on 
his  or  her  oath  or  afltonation  in  any  suit,  controversy,  matter  or  cause  de- 
pending in  any  of  the  courts  of  the  United  States,  or  in  any  deposition  taken 
pursuant  to  the  laws  of  the  United  States,  every  person  so  offending,"  etc 

— shall  be  punished  as  therein  provided.  It  will  be  noted  that  not 
only  in  form,  but  in  substance,  this  provision  is  materially  diflferent 
from  section  5392.  It  is  true  that  by  an  act  of  March  3,  1825,  c.  65, 
4  Stat.  115,  entitled  "An  act  more  effectually  to  provide  for  the  pun- 
ishment of  certain  crimes,"  etc.,  the  act  of  1790  is,  in  a  measure,  sup- 
plemented or  amplified.  Section  13  thereof,  which  relates  to  the  crime 
of  perjury,  provides  that: 

"If  any  person,  in  any  case,  matter,  hearing,  or  other  proceeding,  when  an 
oatli  or  afllrmation  shall  be  required  to  be  taken  or  administered  under  or  by 
any  law  or  laws  of  the  United  States,  shall,  upon  the  taking  of  such  oath  or 
affirmation,  knowingly  and  willingly  .swear  or  affirm  falsely,  every  person,  so 
offending,  shaU  be  deemed  guilty  of  perjury,"  etc. 

While  it  may  be  conceded  that  this  section,  which  appears  to  have 
been  the  general  law  upon  the  subject  of  perjury  at  the  time  of  the 
passage  of  the  act  of  1857,  somewhat  enlarges  the  scope  of  section 
18  of  the  act  of  1790,  it  is  far  from  being  identical  with  section  5392 
of  the  Revised  Statutes.  Upon  the  face  of  the  statutes  themselves, 
therefore,  it  is  reasonable  to  conclude  that  section  5392  in  its  present 
form  was  drafted  and  adopted  with  the  understanding  and  intent  that 
it  did  and  should  cover  all  cases  embraced  within  section  18  of  the 
act  of  1790,  and  section  13  of  the  act  of  1825,  and  section  5  of  the 
act  of  1857;  and  upon  a  reference  to  the  commissioners'  Draft  of 
the  revision,  as  presented  to  Congress  for  adoption,  I  find  confirma- 
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tory  evidence  thought  to  be  conclusive  of  the  correctness  of  this  view. 
Certain  it  is  that  section  5  was  not  omitted  through  any  oversight 
or  inadvertence.  At  pages  2582  and  2583  of  volume  2  of  the  Draft 
is  found,  first,  a  section  covering  perjury,  which  is  doubtless  a  modi- 
fied form  of  section  13  of  the  act  of  1825,  with  marginal  references 
to  the  act  of  1790  and  the  act  of  1825.  Following  this  is  another 
section  covering  subornation  of  perjury.  And  then  follows  what 
is  denominated  a  "List  of  Statutes  on  Perjury  and  False  Swearing," 
under  which  head  there  are  cited  20  different  sections  or  acts  passed 
at  different  dates,  among  them  being  the  act  of  March  3,  1857.  Fol- 
lowing this  list  of  statutes  is  what  is  called  a  "note,"  which  I  quote 
in  full: 

"The  crime  of  perjury  and  false  swearing  occupies  a  coDspicnoas  place  in 
the  laws  of  the  United  States,  as  the  foregoing  list  of  acts  abundantly  shows. 
The  list  might  be  doubled.  The  legislative  practice  is  to  affix  the  pains  and 
penalties  of  perjury  anew  every  time  an  oath  is  required  in  any  statute,  to 
be  taken  before  either  a  judicial  or  administrative  officer.  It  would  be  well 
if  this  growing  mass  of  laws  in  regard  to  perjury  were  no  further  enlarged. 
To  this  end  the  cited  sections  of  the  acts  of  1790  and  1825  are  so  revised  and 
slightly  altered  as  to  embrace,  it  is  believed,  every  case  of  false  swearing, 
whether  in  a  court  of  justice  or  before  any  administrative  officer  of  the 
government.  For  fear,  however,  that  sections  73  and  74  may  not  be  broad 
enough  to  cover  every  perjury  and  subornation  of  perjury,  it  is  reconmiended 
that  the  two  following  sections,  in  brackets  and  italicized,  be  adopted  in  lieu 
thereof.  We  feel  much  confidence  that  no  ease  can  occur  which  these  pro- 
visions  will  not  reaph." 

Following  the  note,  in  brackets,  are  two  sections,  one  numbered  78, 
covering  perjury,  and  one  numbered  79,  covering  subornation  of  per- 
jury. Bracketed  section  78  is  identical  in  language  with  section  5392, 
and  section  79  is  identical  with  section  5393,  of  the  Revised  Statutes. 
Obviously  the  only  inference  which  can  be  drawn  is  that  Congress 
adopted  the  recommendation  of  the  commissioners  and  incorporated 
section  5392  in  the  Revised  Statutes,  with  the  understanding  that  it 
did  and  would  supersede  and  take  the  place  of  the  niunerous  existing 
statutes  defining  perjury  and  false  swearing;  and  it  is  accordingly 
held  that  section  5  of  the  act  of  1857  was  repealed  by  sections  5595 
and  5596  of  the  Revised  Statutes. 

Second.  Are  the  facts  charged  in  the  indictment  sufficient  to  con- 
stitute an  offense  under  section  5392?  It  is  not  questioned  that  if 
the  averments  of  the  indictment  are  true  the  defendant,  in  making 
the  affidavit,  took  the  oath  before  a  competent  officer;  and  that  he 
willfully,  and  contrary  to  such  oath,  stated  or  subscribed  to  matters 
which  were  false,  and  which  he  did  not  believe  to  be  true.  It  is  de- 
nied only  (1)  that  the  false  statements  were  upon  "material"  matters, 
and  (2)  that  the  proceeding  was  a  "case  in  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered." 

[2]  As  to  the  first  objection,  it  is  to  be  said  that  there  are  in  com- 
mon use  two  methods  of  alleging  the  materiality  of  a  false  statement 
constituting  the  basis  of  a  perjury  charge,  either  one  of  which  is 
deemed  to  be  sufficient.  The  pleader  may  either  set  out  the  facts 
from  which  the  materiality  appears,  as  a  matter  of  law,  or  he  may 
directly  aver  the  materiality  without  setting  forth  the  probative  or 
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Circumstantial  facts.  The  latter  method  is  here  adopted,  and,  upon 
demurrer,  the  indictment  must  be  held  sufficient,  unless  it  conclu- 
sively appears,  as  a  matter  of  law,  from  the  facts  therein  set  forth 
that  the  affidavit  was  immaterial.  Bishop  on  Criminal  Procedure  (3d 
Ed.)  vol.  2,  §  921 ;   16  Enc.  of  PL  &  Pr.  pp.  343,  344. 

[J]  I  am  unable  to  yield  to  the  defendant's  contention  that  the  in- 
quiry to  which  the  affidavit  relates  was,  as  a  matter  of  law,  immate- 
rial It  is  entirely  within  the  range  of  possibilities,  for  instance,  that,  ' 
simultaneously  with  the  application  of  the  defendant,  there  was  ten- 
dered to  the  land  office  an  application  by  John  Doe,  a  qualified  home- 
steader, for  the  same  tract  of  land.  In  such  a  case  it  would  seem  to 
be  material  for  the  officers  to  know  which  of  the  two  applicants  was 
in  the  actual  occupancy  of  the  land,  in  order  properly  to  decide  which 
application  they  should  accept,  and  to  that  end  they  might  require 
a  showing  to  be  made  by  affidavit.  It  is  wholly  unimportant  that  at 
most  such  an  affidavit  is  held  to  establish  only  a  prima  facie  case  in 
favor  of  the  affiant,  which  the  opposing  applicant  may  later  assail  in 
an  adversary  proceeding ;  for  it  still  remains  true  that  the  defendant's 
right  to  enter  the  land  at  all,  as  against  such  other  claimant,  may  de- 
pend entirely  upon  the  existence  of  the  facts  set  forth  in  such  af- 
fidavit, and  the  making  of  the  affidavit,  with  the  consequent  acceptance 
of  the  application,  takes  from  him  and  casts  upon  another  the  burden 
of  instituting  a  formal  proceeding  for  the  final  adjudication  of  the 
conflicting  claims.  Upon  this  branch  of  the  case,  it  is  concluded  that, 
while  the  affidavit  may  have  related  to  immaterial  matters,  such  im- 
materiality does  not  conclusively  appear,  either  from  the  facts  aver- 
red, or  by  reason  of  any  presumption  of  law. 

[4]  Assuming  now,  as  alleged,  that  the  affidavit  was  material, 
we  proceed  to  consider  whether  or  not  the  defendant's  oath  taken 
thereto  was  "in  a  case  in  which  a  law  of  the  United  States  author- 
izes an  oath  to  be  administered."    Preliminarily  it  is  to  be  noted 
that  no  statute  expressly  provides  for  such  an  affidavit,  or  directly, 
in  terms,  authorizes  the  oath ;  and  if  authority  existed  at  all  it  must 
have  been  conferred  indirectly  and  by  implication  only.     Was  it 
so  conferred?    The  theory  of  the  defendant,  as  I  understand  it,  is 
that  Congress,  having,  in  section  2290  of  the  Revised  Statutes  (U. 
S.  Comp.  St.  1901,  p.  1389),  required  the  homestead  applicant  to 
make  an  affidavit,  the  contents  of  which  are  expressly  prescribed, 
it  is  not  competent  for  the  administrative  officers,  by  rule  or  other- 
wise, to  exact  additional  requirements,  at  least  any  additional  state- 
ments required  by  the  land  officers  to  be  made  under  bath,  even 
though  false,  cannot  serve  as  the  basis  of  a  charge  of  perjury;  ref- 
erence being  had  to  the  general  principle  that  a  criminal  offense 
cannot  be  created  or  defined  by  a  mere  administrative  rule.    United 
States  v.  Eat\)n,  144  U.  S.  677,  12  Sup.  Ct.  764,  36  L.  Ed.  591.    But 
from  this  principle  it  does  not  necessarily  follow  that  a  depart- 
mental regulation  may  not,  in  any  case,  provide  the  opportunity 
for,  or  in  some  other  way  sustain,  a  vital  relation  to  the  commis- 
sion of  a  crime.    United  States  v.  Bailey,  9  Pet.  238,  9  L.  Ed.  1V3 ; 
Caha  V.  United  States,  152  U.  S.  211,  14  Sup.  Ct.  513,  38  L.  Ed- 
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415;  United  States  v.  Grimaud,  220  U.  S.  506,  31  Suf>.  Ct.  480,  55 
L.  Ed.  563.  Nor  is  it  essential  to  the  offense  of  perjury  that  the 
oath  falsely  taken  should  be  particularly  pointed  out  or  directly 
prescribed  by  express  statute.  It  is  sufficient  if,  indirectly  or  by 
necessary  implication,  the  laws  of  the  United  States  require  or 
permit  the  oath  to  be  taken.  Caha  v.  United  States,  supra ;  United 
States  V.  Curtis,  107  U.  S.  671,  2  Sup.  Ct.  501,  27  L.  Ed.  534;  Unit- 
ed States  V.  Hearing  (C.  C.)  26  Fed.  744;  United  States  v.  Hardi- 
son  (D.  C.)  135  Fed.  419.  It  may  be  conceded  that  there  is  some 
support,  both  in  reason  and  the  decided  cases,  for  the  view  that, 
in  the  administration  of  the  general  homestead  law,  Congress  hav- 
ing, by  section  2290,  specifically  prescribed  the  contents  of  the  re- 
quired affidavit,  it  is  incompetent  for  the  Land  Department  to 
impose  upon  the  applicant  additional  conditions.  "Expressio  unius 
est  exclusio  alterius."  United  States  v.  Maid  (D.  C.)  116  Fed. 
650.  That  point,  however,  it  is  unnecessary  presently  to  decide; 
for  it  must  be  borne  in  mind  that  the  application  under  consid- 
eration was  not  made  under  the  |feneral  homestead  laws  alone. 
The  lands  were  within  the  boundaries  of  a  national  forest,  and  by 
express  provision  of  the  act  of  June  11,  1906,  authorizing  their  en- 
try, they  could  be  entered  only  in  accordance  with  the  general 
homestead  laws  and  that  act.  That  act  conferred  upon  the  defend- 
ant, if  otherwise  qualified,  a  preference  right  to  make  entry  over 
other  qualified  applicants,  provided  certain  facts  and  conditions  ex- 
isted. To  enable  the  officers  properly  to  administer  the  law  and 
accept  the  application  of  the  person  entitled  to  make  the  entry,  it 
was  requisite  that  they  inform  themselves  concerning  the  existence 
of  such  facts.  No  method  of  inquiry  or  form  of  procedure  is 
pointed  out  by  the  law.  The  method  most  familiar,  most  conveni- 
ent, and  most  commonly  adopted  for  making  a  prima  facie  show- 
ing of  a  fact  in  the  administration  of  the  public  land  laws  is,  as 
Congress  must  have  well  known,  by  affidavit  or  verified  written 
statement.  Such  a  method  is  entirely  reasonable,  and  imposes  up- 
on the  applicant  no  undue  burden.  Furthermore,  in  the  Revised 
Statutes  we  find  the  following  sections: 

"Sec.  441.  The  Secretary  of  the  Interior  is  charged  with  the  superrision 
of  public  bnsiness  relating  to  the  following  subjects:  *  *  *  Second. 
The  public  lands,  including  mines.*'    (U.  S.  Gbmp.  St  1901,  p.  253.) 

''Sec.  453.  The  Commissioner  of  the  General  Land  Office  shall  perform,  un* 
der  the  direction  of  the  Secretary  of  the  Interior,  all  executive  duties  apper- 
taining to  the  snryeying  and  sale  of  the  public  lands  of  the  United  States, 
or  in  any  wise  respecting  such  public  lands,  and,  also,  such  as  relate  to  pri- 
vate claims  of  land,  and  the  issuing  of  patents  for  aU  [agents}  [gi*ant8]  of 
land  under  the  authority  of  the  government."    (U.  S.  Oomp.  St.  1901,  p.  267.) 

"Sec.  2478.  The  Oommissioner  of  the  General  liand  Office,  under  the  direc- 
tion of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry  into 
execution,  by  appropriate  regulations,  every  part  of  the  provisions  of  this 
title  not  otherwise  specially  provided  for."    (U.  S.  Comp.  St  1901,  Ik.  1686.) 

'^Sec.  2246.  The  register  or  receiver  is  authorized,  and  it  shall  be  their 
duty,  to  administer  any  oath  required  by  law  or  the  instructions  of  the  Gen- 
eral Laud  Office,  in  connection  with  the  entry  or  purchase  of  any  tract  of  the 
public  lands."    (U.  S.  Ck>mp.  St  1901,  p.  1371.) 
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'.  In  circular  No.  10  of  the  General  Land  Office,  issued  by  the 
Commissioner,  and  approved  by  the  Secretary  of  the  Interior,  April 
20,  1911,  paragraph  17  prescribes  the  sworn  showing  to  be  made 
by  homestead  applicants  in  all  cases  under  the  general  homestead 
laws ;  and  paragraph  19  provides  that : 

*'A11  applications  by  persons  claiming  as  settlers  must,  in  addition  to  the 
facts  required  in  paragraph  17,  state  the  date  and  describe  the  acts  of  settle- 
ment under  which  they  claim  a  preferred  right  of  entry,"  etc. 

This  appears  to  be  an  "appropriate  regulation,"  and  therefore 
fully  within  the  authority  conferred  by  section  2478,  empowering 
the  officers  charged  with  the  responsibility  of  disposing  of  the  pub- 
lic lands  "to  enforce  and  carry  into  execution,  by  appropriate  reg- 
ulations," provisions  of  law  "not  otherwise  specially  provided  for," 
No  valid  reason  is  apparent,  therefore,  why  the  oath  to  the  affidavit 
made  by  the  defendant  pursuant  to  this  regulation  should  not  be 
held  to  be  an  oath  which,  by  accessary  implication,  is  permitted  by 
the  laws  of  the  United  States  to  be  administered. 

The  case  seems  to  fall  within  the  principle  of  Caha  v.  United 
States,  152  U.  S.  211,  14  Sup,  Ct.  513,  38  L.  Ed.  415,  and  United 
States  V.  Hearing  (C.  C.)  26  Fed.  744.  In  the  former  case  the 
defendant  was  charged  with  having  given  false  testimony  in  a 
contest  in  the  land  office  involving  the  validity  of  a  homestead  en- 
try. While  it  was  held  that  if  Congress  had  not  authorized,  it 
had  at  least  recognized,  the  validity  of  such  a  contest,  it  is  not  sug- 
gested that  there  was  any  express  authorization  of  the  adminis- 
tration of  oaths  in  such  proceedings.  The  whole  matter  of  pro- 
cedure, including  the  taking  of  evidence  and  the  administration  of 
oaths,  rested  solely  upon  the  rules  and  regulations  of  the  Depart- 
ment; and  it  seems  to  have  been  assumed  that  if  the  Land  De- 
partment was  authorized  to  make  an  investigation  by  entertaining 
a  "contest"  it  was  authorized  to  administer  oaths  to  persons  ap- 
pearing to  testify  in  such  contest.  Accordingly  the  judgment  of 
conviction  was  affirmed. 

In  United  States  v.  Hearing  there  was  no  express  authority  of 
law  for  requiring  the  affidavit  which  served  as  the  basis  of  the  per- 
jury charge,  and  which  had  been  taken  in  a  land  matter  and  filed 
in  the  land  office.  The  comments  of  Judge  Bellinger,  in  overrul- 
ing a  demurrer  to  the  indictment,  are  very  pertinent.    He  said : 

"rt  is  not  directly  contended  that  the  existence  of  these  facts  was  not  ma- 
terial to  the  right  of  the  defendant  to  make  his  proof  of  qualification  and 
purpose,  before  the  clerk,  to  make  an  entry  under  the  homestead  act,  but 
only  that,  however  material  they  may  have  been  in  that  connection,  the  stat- 
ute did  not  require  or  authorize  the  defendant  to  make  an  oath  to  them. 
The  oath  of  the  applicant  to  the  affidavit  or  the  excusatory  facts  is  not 
compulsory.  But  whoever  wishes  to  have  the  benefit  of  the  homestead  act 
must  show  in  some  way  the  existence  of  the  facts  which  entitle  him  thereto ; 
and  these,  when  not  of  record,  being  within  the  applicant's  knowledge,  may 
be  shown  by  his  own  oath.  As  to  the  facts  showing  the  qualifications  of  the 
applicant  and  his  purpose  in  making  the  entry,,  the  statute  expressly  permits 
and  requires  them  to  be  proven  by  his  oath;  and  If  there  were  no  specific 
direction  In  the  statute  on  the  subject  I  think  he  would  be  aUowed  to  do  so 
as  a  matter  of  course.    And  this  is  the  condition  of  the  statute  In  regard  to 
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these  excusatory  facts.  The  mode  of  their  proof  is  not  prescribed ;  and  con-, 
yenience,  usage,  and  necessity  all  point  to  the  oath  of  the  party  as  the  proper 
evidence  of  their  existence.  Certainly  it  would  be  within  the  power  of  the 
Department  to  make  a  regulation  on  the  subject  permitting  or  prescribing 
this  mode  of  proof  in  such  a  case.  *  *  *  The  statute,  not  having  pre- 
scribed the  mode  of  proving  the  excusatory  or  preliminary  facts,  a  regulation 
of  the  Department  might  direct  or  permit  that  it  be  done  by  some  such  rec- 
ognized mode  of  procedure  as  the  oath  of  the  applicant,  and  thereupon  such 
oath,  when  taken,  is  administered,  in  effect,  under  or  in  pursuance  of  a  law 
of  the  United  States ;  and  therefore  perjury  may  be  assigned  thereon.** 

The  affidavit  here  is  not  like  that  involved  in  the  case  of  Wil- 
liamson V.  United  States,  207  U.  S.  425,  28  Sup.  Ct.  163,  52  L.  Ed. 
278,  or  Robnett  v.  United  States,  169  Fed.  778,  95. C.  C.  A.  244, 
where  the  sworn  statements  required  by  the  regulations  of  the 
Department  were  in  contravention  of  the  le^l  rights  of  the  entry- 
man,  or  were  at  least  immaterial  to  such  rights.  In  the  Robnett 
Case  the  Williamson  Case  is  followed,  and  the  precise  point  de- 
cided in  the  latter  case  appears  fropi  the  statement  of  the  prop- 
osition made  by  Mr.  Justice  White,  who  rendered  the  decision,  as 
follows : 

••It  remains  only  to  consider  whether  it  was  within  the  power  of  the  Com- 
missioner of  the  General  Land  Office  to  enact  rules  and  regulations  by  which 
an  entryman  would  be  compelled  to  do  that  at  the  final  hearing  which  the 
act  of  Congress  must  be  considered  as  haying  expressly  excluded,  in  order 
thereby  to  deprive  the  entryman  of  a  right  which  the  act,  by  necessary  im- 
plication, conferred  upon  him.    To  state  the  question  is  to  answer  it" 

Obviously  such  a  principle  is  not  applicable  here,  if  our  con- 
clusion is  correct  that  the  inquiry  to  which  the  defendant's  affidavit 
related  was  a  material  one. 

Counsel  for  the  government  have  not  pointed  out  what  they  con- 
ceive to  be  the  material  distinction  between  the  two  counts,  and 
I  have  failed  to  discover  it.  Both  counts  appear  to  be  sufficient 
under  section  5392,  and  the  demurrer  to  each  will  therefore  be  over- 
ruled.* There  is  some  discussion  found  in  one  of  the  briefs  upon 
the  question  whether  or  not  the  prosecution  should  be  compelled 
to  elect  as  between  the  two  counts;  but  such  question  has  not 
been  submitted,  and  need  not  now  be  decided. 

The  demurrer  will  be  overruled  and  the  defendant  required  to 
plead  further. 


In  re  MARENGO  COUNTY  MERCANTILB  CO. 

(District  Court,  S.  D.  Alabama,  N.  D.     October  5,  1912.) 

No.  929. 

1.  Sales  (|  46*)— Fraud— Reclamation  of  Goods. 

Representations  as  to  the  financial  status  of  a  buyer,  made  as  a  basis 
for  credit  and  known  by  the  person  making  them  to  be  false,  and  bat 
for  which  the  sale  would  not  have  been  made,  are  fraud  sufficient  to 
entitle  the  seller  to  reclaim  the  goods.  % 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  95;  Dec  Dig. 
146.*] ^^^^^ 

•For  oUier  casea  fee  game  topic  A  S  numbbb  In  Dec.  A  Am.  Dlgt.  1907  to  date,  4  Rep'r  Indexes 
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2.  Sales  (J  46*)-^Rescission— Fraud— False  Representations  as  to  Credit. 

False  representations  as  to  a  buyer's  credit,  made  to  induce  a  sale  of 
goods,  in  order  to  authorize  the  seller  to  rescind  and  reclaim  the  goods, 
must  be  willfully  false,  or  such  that  the  buyer  did  not  believe  them  to  be 
true,  or  made  without  reasonable  grounds  to  believe  them  to  be  true, 
whereby  the  seller  was  deceived  and  induced  to  consunmiate  the  sale; 
the  buyer  having  either  knowledge  or  reasonable  grounds  to  believe  his 
insolvency  and  intending  not  to  pay  for  the  goods  at  the  time  they  were 
bought 

[Ed.  Note.— For  other  cases,  see  Sales,  dent  Dig.  {  95;  Dec.  Dig. 
.»  46.»] 

3.  Sales   (|   52*) — Goods   Sold  to   Baivkruft— Reclamation— Fraud— E^vi- 

DENCE. 

Evidence  held  insufficient  to  show  that  a  sale  of  goods  to  a  bankrupt 
was  induced  by  fraudulent  representations  as  to  the  bankrupt's  .sol- 
vency at  the  time  of  the  sale,  so  as  to  entitle  the  seller  to  reclaim 
the  goods  from  the  bankrupt's  trustee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  118-144,  1045; 
Dea  Dig.  |  52.» 

Misrepresentation  and  concealment  by  vendee  of  goods  as  Co  financial 
condition  as  affecting  validity  of  contract  of  sale,  see  note  to  In  re 
Pierce,  87  C.  C.  A.  538.] 

i.  Bankruptcy  ft  178*) — Sale  of  Goods — ^Nature  of  Instruhent — ^Posses- 
sion OF  Bitter — ^Validity. 

Petitioner  sold  merchandise  to  a  bankrupt  under  contract  providing 
that,  in  case  the  bankrupt  should  become  insolvent  or  attempt  to  sell 
or  dispose  of  the  goods  in  any  other  way  than  in  due  course  of  trade, 
all  the  bankrupt's  Indebtedness  to  the  petitioner  should  Immediately  be- 
come due,  and  that  it  might  take  immediate  possession  of  all  goods  of 
every  kind  shipped  by  petitioner  to  the  bankrupt  and  credit  it  at  the 
invoice  price  on  the  indebtedness.  Petitioner  never  took  possession, 
but  the  bankrupt  remained  In  possession  and  made  sales  in  the  usual 
course  of  trade  until  dispossessed  by  its  receiver  and  trustee  in  bank- 
ruptcy. Held,  that  the  contract  was  in  substance  a  chattel  mortgage 
and  void  as  to  creditors  acquiring  rights  by  bankruptcy  proceedings 
before  petitioner  took  actual  possession. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  ||  221,  264- 
274,  283,  284;    Dec.  Dig.  |  17a*] 

Petition  to  Review  Order  of  the  District  Court  of  the  United 
States  for  the  Northern  Division  of  the  Southern  District  of  Ala- 
bama, in  Bankruptcy. 

In  the  matter  of  bankruptcy  proceedings  of  the  Marengo  County 
Mercantile  Company.  Reclamation  proceeding  by  the  Page  Wov- 
en Wire  Fence  Company.  Petition  to  review  a  referee's  order  de- 
nying the  relief  prayed.    Affirmed,  and  petition  dismissed. 

Mallory  &  Mallory,  of  Selma,  Ala.   (Charles  L.  Robertson,  of 
Adrian,  Mich.,  of  counsel),  for  petitioner. 
Pettus,  Fuller  &  Lapsley,  of  Selma,  Ala.,  for  trustee. 

TOULMIN,  District  Judge.  This  is  a  reclamation  proceeding 
brought  by  the  Page  Woven  Wire  Fence  Company,  a  corporation, 
against  the  trustee  of  said  bankrupts  on  a  petition  praying  that  the 
petitioners  may  have  a  lien  upon  the  funds  of  said  bankrupt  es- 
tate to  the  amount  and  value  of  certain  goods,  consisting  of  woven 

*For  other  caaes  see  same  topic  A  8  numbsb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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wire  fencing,  purchased  by  the  bankrupts  from  the  petitioners,  and 
that  said  trustee  be  directed  to  pay  the  same  to  the  petitioners; 
they  claiming  said  goods  as  belonging  to  them.  The  petitioners 
base  their  claim  on  the  ground  that  the  bankrupt  was  insolvent  at 
the  time  of  the  purchase  of  such  goods,  wares,  and  merchandise, 
and  that  this  insolvency  was  known  to  it  at  the  time  of  the  pur- 
chase. Petitioners  allege  that  said  Marengo  County  Mercantile 
Company,  the  bankrupt,  upon  false  and  fraudulent  representations, 
induced  petitioners  to  sell  and  deliver  to  it  the  said  goods  njen- 
tioned,  and  wrongfully,  fraudulently,  and  with  intent  to  deceive 
and  defraud  petitioners,  and  knowing  that  petitioners  relied  upon 
the  truth  of  me  representations  so  made,  induced  them  to  sell  and 
deliver  said  goods  and  merchandise  to  the  said  bankrupt,  with  the 
intent  and  design  not  to  pay  fot  them.  This  petition  is,  in  sub- 
stance and  effect,  a  proceeding  brought  to  rescind  and  set  aside  the 
sale  of  the  goods  to  said  bankrupt,  and  to  recover  the  proceeds  of 
their  sale  made  by  the  trustee  in  bankruptcy.  The  referee  dis- 
missed the  petition,  and  the  case  is  here  on  a  petition  to  review 
such  action  of  the  referee. 

[1]  "It  is  well  settled  that  representations  as  to  the  financial 
status  of  a  buyer  made  as  a  basis  of  credit,  and  known  by  the  party 
making  them  to  be  false,  and  but  for  which  the  sale  would  not  have 
been  made,  are  fraudulent,  and  entitle  the  seller  to  reclaim  the 
goods  so  obtained  by  fraud."  In  re  J.  S.  Patterson  &  Co.  (D.  C.) 
125  Fed.  564. 

[2]  In  Donaldson  v.  Farwell,  93  U.  S.  631,  23  L.  Ed.  993,  it  was 
held  to  be  established  that  what  entitles  a  vendor  to  disaffirm  a 
contract  of  sale  and  recover  his  goods  consists  in  the  vendee's 
inducing  the  vendor  "to  sell  him  goods  on  credit"  when  he  was 
(a)  insolvent,  (b)  concealed  his  insolvency,  and  (c)  did  not  in- 
tend to  pay  for  what  he  bought.  In  re  Levi  &  Picard  (D.  C.)  148 
Fed.  655. 

-  But  "to  entitle  a  seller  of  goods  to  rescind  the  sale  for  fraud, 
there  must  have  been  an  undisclosed  knowledge  of  insolvency  and 
an  intention  not  to  pay  for  them  on  the  part  of  the  purchaser  when 
the  goods  were  bought"  In  re  Levi  &  Picard  (D.  C.)  148  Fed. 
654. 

In  the  absence  of  fraud  in  making  the  statement  reclamation 
should  not  be  allowed.  In  re  Levi  &  Picard  (D.  C.)  148  Fed.  654; 
Ellet-Kendall  Shoe  Co.  v.  Ward,  26  Am.  Bankr.  R.  114,  187  Fed. 
982,  110  C.  C.  A.  320. 

"The  representations  must  be  willfully  false,  or  must  have  been 
such  that  the  buyer  did  not  believe  to  be  true,  or  had  no  reasona- 
ble grounds  to  believe  to  .be  true,  and  by  means  whereby  the  seller 
was  deceived,  and  thereby  induced  to  consummate  a  sale  he  other- 
wise would  not  have  made."  In  re  Roalswick  (D.  C.)  110  Fed. 
639. 

And  it  has  been  held  that: 

"A  known  condition  of  Insolvency  at  the  time  of  the  purchase,  and  the 
failure  of  the  bankrupt  to  disclose  such  condition  to  the  claimant,  cannot 
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be  regarded  as  fraudulent  The  law,  having  in  view  the  ordinary  conduct 
<tf  business  affairs,  draws  a  distinction  in  matters  of  this  kind  between 
withholding  information  and  making  false  statements  for  the  purpose  of 
deceit"    In  re  Davis  (D.  a)  112  Fed.  296. 

[3]  The  real  question  presented  by  the  petition  and  in  the  brief 
of  counsel  for  petitioners  is: 

'^Does  the  evidence  show  that  the  Marengo  Ck>unty  Mercantile  Gompany, 
by  false  and  fraudulent  representations  of  material  facts,  obtained  from  the 
petitioners  the  goods,  wares,  and  merchandise,  the  proceeds  of  the  sale  of 
which  are  claimed?" 

Under  the  allegations  of  their  petition,  the  petitioners  must  es- 
tablish these  several  propositions  to  entitle  tfiem  to  rescind  the 
sale  in  question,  and  to  obtain  an  order  for  the  payment  of  the 
sum  of  money  claimed  by  them  therein:  (1)  That  the  bankrupt 
was  insolvent  at  the  time  of  the  purchase  of  the  goods,  wares,*  and 
merchandise ;  (2)  that  the  bankrupt  concealed  its  insolvency  from 
the  petitioners,  which  insolvency  was  known  to  the  said  bankrupt 
at  the  time  of  said  purchase ;  (3)  that  false  and  fraudulent  repre- 
sentations were  made  by  it  with  the  intent  to  deceive  and  defraud 
petitioners,  and  were  so  made  to  induce  the  petitioners  to  sell  and 
deliver  to  said  purchaser  the  goods  in  question,  with  the  intent 
and  design  not  to  pay  for  them. 

The  referee  has  failed  to  certify  to  the  judge  the  question  pre- 
sented for  review,  except  as  to  whether  or  not  the  order  made 
by  him,  disallowing  the  petition,  was  correct.  And  there  is  no 
summary  of  the  evidence  relating  thereto.  "Both  of  these  provi- 
sions are  important  and  required,  and  should  be  carefully  observefd. 
The  summary  of  the  evidence  is  required  in  order  to  save  the  judge 
the  labor  of  examining  what  is  often  a  mass  of  testimony  on  many 
different  questions,  and  of  extracting  so  much  as  may  be  relevant 
to  the  point  immediately  in  hand.  The  summary  may  also  be  val- 
uable as  showing  what  evidence  has  been  considered  by  the  ref- 
eree before  coming  to  a  conclusion."  In  re  Kurtz  (D.  C.)  125  Fed. 
992;  Crim  v.  Woodford,  136  Fed.  38,  68  C.  C.  A.  584;  General 
Order,  or  Rule  27  (18  Sup.  Ct.  viii),  in  Bankruptcy. 

However,  the  case  is  before  me,  and  I  have  carefully  examined 
and  considered  it. 

The  referee,  expresses  the  opinion  that  the  evidence  is  sufficient 
to  find  that  at  the  time  of  the  sale  the  bankrupt  was  insolvent.  He 
has  furnished  no  summary  of  the  evidence  relating  thereto.  As- 
suming that  the  petitioners  have  established  that  proposition,  and 
that  the  referee's  finding  on  it  is  correct,  as  I  do,  it  does  not  fol- 
low that  the  bankrupt  concealed  its  insolvency  from  the  petition- 
ers, or  had  knowledge  of  its  insolvency  at  that  time.  George  F. 
Conant,  the  president  of  the  bankrupt  company,  and  who  pur- 
chased the  goods  from  one  Edwards,  the  agent  and  traveling  sales- 
man of  the  petitioner,  was  called  as  a  witness  by  the  petitioners. 
He  testified  that  on  September  22,  1910,  the  date  of  the  purchase 
of  the  goods,  his  company  was  "in  good  shape'*;  that  its  asse'ts 
were  greater  than  its  liabilities.    He  also  testified  that  business  was 
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good,  prospects  and  collections  also  good,  in  September,  1910,  and 
at  the  time  these  goods  were  bought.  He  also  testified  that  he 
made  no  special  representation  of  any  kind  in  reference  to  the 
solvency  or  financial  condition  of  the  Marengo  County  Mercantile 
Company  to  Edwards,  the  salesman  of  petitioners,  at  the  time  he 
placed  the  order  for  the  goods  with  him  on  September  22,  1910; 
that  he  was  not  asked  for  a  statement  on  the  subject,  and  he  made 
none.  Edwards,  the  salesman  of  petitioners,  who  procured  the 
order  for  the  goods  from  Conant,  corroborates  iiji  substance  the 
latter's  evidence  in  regard  to  what  occurred  at  the  time  the  or- 
der was  given.  He,  as  a  witness  for  petitioners,  testified  that 
Conant  did  not  tell  him  that  his  company  had  any  special  amount 
of  assets  or  was  solvent,  in  terms,  but  gave  him  to  understand 
that  it  was  financially  in  good  shape ;  that  he  told  him  he  was  an 
officer  in  a  bank  there,  and  in  that  way  gave  him  to  understand 
that  the  sale  was  a  good  one.  He  testified  no  statement  was  made 
by  Conant  in  reference  to  the  solvency  of  his  company,  and  he 
requested  none.  But  it  was  his  understanding  from  what  was 
said  by  Conant,  whfch  was  that  he  was  an  officer  of  a  bank.  From 
this  he  was  given  to  understand  that  the  firm  was  in  good  shape, 
and  he  considered  the  sale  a  good  one.  The  evidence  shows  that 
Edwards  sought  Conant  and  solicited  the  order  for  the  goods.  He 
stated  that  he  wrote  to  petitioners  "he  thought  the  company  was 
good  for  the  bill  as  it  was  well  rated,  was  doing  a  tremendous  busi- 
ness, had  an  elegant  stock  of  goods,  and  that  Conant  seemed  to  be 
a  good  business  man." 

The  evidence  fails  to  satisfy  me  that  the  bankrupt  made  any 
false  statements  or  was  guilty  of  any  positive  fraud  at  the  time 
of  the  purchase  of  the  goods.  As  said  by  the  court  in  Re  Aarons 
&  Co.,  28  Am.  Bankr,  R.  400,  193  Fed.  646,  113  C.  C.  A.  514: 

"Fraudulent  concealment  in  this  case  must  be  established  by  silence.  If 

at  all.    But  we  think  it  is  not  so  established,  because  we  are  unable  to  see 

that  the  bankrupt  was  under  any  obligation  to  speak  or  to  disclose  its  finan- 

*  cial  condition  to  the  petitioners;   no  request  for  any  statement  having  been 

made." 

I  agree  with  the  referee  in  his  opinion  that  the  evidence  is  not 
sufficient  to  find  that  the  bankrupt  had  the  intent  and  design  not 
to  pay  for  the  goods  at  the  time  of  their  purchase,  or  had  then  no 
reasonable  expectation  of  being  able  to  do  so. 

L.  B.  Robertson,  the  manager  and  treasurer  of  petitioners,  testi- 
fied that  he  had  special  charge  of  the  acceptance  and  approval  of 
all  orders  and  the  making  and  signing  of  all  contracts  with  cus- 
tomers of  his  company.  He  said  Edwards  made  the  contract  in- 
volved here  subject  to  his  (witness')  approval.  The  contract  was 
received  by  him  at  his  office  in  Adrian,  Mich.,  on  September  24, 
1910,  for  acceptance  and  approval.  Before  doing  so,  he  stated  it  was 
necessary  for  him  to  be  satisfied  of  the  financial  standing  and  credit 
of  the  Marengo  County  Mercantile  Company.  He  immediately 
consulted  the  published  book  of  commercial  ratings  of  bankers, 
merchants,  etc.,  issued  by  the  Bradstreet  Company,  and  found  that 
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said  bankrupt  company  was  given  a  rating  of  "T-D,"  which  is  es- 
timated worth  $10,000  to  $20,000,  with  a  second  or  fair  credit.  Wit- 
ness stated  that  he  then  requested  from  the  Bradstreet  Company, 
at  its  office  at  Montgomery,  Ala.,  a  special  report  in  writing  show- 
ing on  what  such  credit  rating  was  based,  and  received  a  special 
report  from  them,  a  true  copy  of  which  is  annexed  to  and  made 
a  part  of  his  deposition.  He  testified  that  relying  wholly  on  such 
published  rating,  and  signed  report  made  by  the  Marengo  County 
Mercantile  Company  to  the  Bradstreet  Company,  he  approved  the 
contract  on  September  26,  1910,  and  instructed  shipment  immedi- 
ately under  the  contract,  which  was  made  on  October  3,  1910.  It 
does  not  appear  from  the  testimony  of  this  witness  when  he  request- 
ed from  the  Bradstreet  Company,  at  their  office  in  Montgomery,  Ala., 
the  special  report  in  writing  referred  to ;  but  it  does  appear-  there- 
from that  the  contract  and  order  for  the  goods  were  signed  at 
Linden,  Ala.,  on  September  22,  1910,  that  they  were  received  by 
mail  by  the  witness  at  Adrian,  Mich.,  on  September  24,  1910,  and 
that  he  accepted  and  approved  the  contract  on  September  26,  1910, 
and  ordered  the  goods  shipped  immediately.  This  witness  testi- 
fied that  in  granting  credit  and  shipping  these  goods  he  relied  on 
the  contract  as  to  their  right  to  claim  a  return  of  the  goods,  and  as 
to  the  financial  responsibility  of  the  parties,. on  information  of  the 
Bradstreet  Company  in  their  published  book  of  September,  1910, 
and  special  information  as  shown  in  "Exhibit  C."  If  the  special 
information  mentioned  was  the  special  report  he  requested  from 
the  Bradstreet  Company,  and  on  the  strength  of  which  he  approved 
the  contract  on  September  26,  1910,  I  am  unable  to  see  how  he 
secured  such  special  report  in  so  short  a  time,  in  view  of  the  evi- 
dence in  the  case.  He  received  the  contract  from  Alabama  on 
September  24th,  mailed  on  September  22d.  He  requested  from 
Bradstreet  Company  the  special  report  not  earlier  than  the  24th, 
and  yet  he  approved  the  contract  on  the  26th  of  September,  relying 
wholly  on  Bradstrjeet  Company's  rating  and  on  such  special  re- 
port as  to  the  financial  responsibility  of  the  parties.  The  evidence 
is  that  it  takes  about  two  days  for  a  letter  to  come  by  mail  from 
Adrian,  Mich.,  to  Montgomery,  Ala.,  and  as  many  days  for  a  re- 
ply to  be  received  by  mail  at  Adrian,  Mich.  The  evidence  of  G. 
M.  Williams,  superintendent  of  the  local  office  of  Bradstreet  Com- 
pany at  Montgomery,  Ala.,  is  that  their  office  obtained  from  Ma- 
rengo County  Mercantile  Company  a  report  or  statement  of  its 
financial  condition,  dated  February  4,  1910.  It  was  received  by 
mail  on  February  10,  1910,  and  was  the  only  report  from  that  com- 
pany during  the  year  1910.  Witness  said  he  could  not  swear  that 
the  Montgomery  office  of  the  Bradstreet  Company  furnished  the 
petitioners  or  L.  B.  Robertson,  their  treasurer,  a  report  covering 
the  financial  condition  of  said  Mercantile  Company  directly.  He 
said: 

"If  the  Montgomery  oflQce  got  such  a  request  from  them  for  this  report 
it  came  by  mall,  and  if  a  reply  was  made  it  was  sent  by  mail.  If  they  have 
the  information  wanted,  they  answer  the  day  the  request  is  received.    If 
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a  special  report  is  asked  for,  it  is  always  a  we^  or  ten  days  before  we 
can  get  up  the  information  for  such  a  report**. 

This  witness  also  testified : 

"That  by  the  usual  route  of  travel  it  would  take  a  letter  about  two  days 
to  come  from  Adrian,  Mich.,  to  Montgomery,  Ala.,  and  in  like  manner  it 
would  take  about  two  days  returning." 

If  witness  Robertson  requested  the  special  report  from  Brad- 
street  Company  at  Montgomery,  Ala.,  on  September  24th,  the  day 
he  received  the  contract  and  order  for  the  goods,  and  the  contract 
was  approved  on  September  26th  and  goods  ordered  shipped,  then 
such  action  of  Robertson  could  not  have  been  at  all  predicated  on 
such  special  report  or  information  as  stated.  The  contract  was 
approved  in  two  days  after  it  was  received  for  approval,  and  it 
would  have  taken  at  least  four  days  to  have  received  the  special 
report  after  request.  There  is  evidently  some  mistake  or  error 
in  this  statement  of  the  witness.  Moreover,  Exhibit  C,  designated 
by  witness  Robertson  as  a  true  copy  of  the  special  report  referred 
to,  shows  upon  its  face  the  date  of  September  9,  1910,  as,  presum- 
ably, the  date  of  the  "T-D"  rating  by  Bradstreet  Company;  and, 
on  the  back  thereof,  at  the  beginning  of  a  printed  form  of  letter 
from  Bradstreet  Company  addressed  to  Page  Woven  Wire  Fence 
Company,  is  the  date  March  7,  1911,  as  presumably  the  date  of 
transmittal  of  such  special  report  to  petitioners  at  Adrian,  Mich., 
upon  which  report  witness  says  he  relied  in  granting  credit  to  the 
bankrupt  on  September  26,  1910. 

[4]  The  contract  under  which  the  petitioners  contend  that  they 
have  a  right  to  reclaim  the  goods  sold  and  delivered  under  the  con- 
tract to  the  Marengo  County  Mercantile  Company  provides  that 
said  company  shall  sell  said  goods  only  in  the  usual  course  of  trade, 
and  that,  in  case  said  Mercantile  Company  shall  become  insolvent 
or  attempt  to  sell  or  dispose  of  the  goods  in  any  other  way  except 
in  due  course  of  trade,  all  of  the  said  buyer's  indebtedness  to  peti- 
tioners shall  immediately  become  due  and  payable,  and  that  the 
said  petitioners  shall  take  immediate  possession  of  all  goods  of 
every  kind  shipped  by  them  to  the  said  buyer  and  credit  the  buyer 
at  the  invoice  price  therefor  on  the  said  indebtedness. 

The  goods  were  purchased  and  received  under  these  conditions. 
They  were  sold,  and  being  sold  by  the  buyer  in  accordance  with 
said  conditions,  and  those  unsold  remained  and  continued  in  the 
possession  of  the  buyer  until  dispossessed  by  the  receiver  and  trus- 
tee in  bankruptcy. 

This  contract  was,  in  substance  and  effect,  a  chattel  mortgage  on 
said  goods. 

A  mortgage  on  a  stock  of  merchandise,  which  expressly  or  im- 
pliedly provides  that  the  mortgagor  shall  remain  in  possession  of 
the  property  until  condition  broken,  or  the  mortgagee  in  his  own 
interest  chooses  to  dispossess  him,  is,  before  such  possession  is 
taken,  void,  as*  a  matter  of  law,  as  to  purchasers  and  creditors  of 
the  mortgagor.    The  retention  of  possession  by  the  mortgagor  (the 
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bankrupt),  with  the  power  of  disposition  by  sale,  makes  the  mort- 
gage ineffectual  as  against  creditors  who  assert  a  claim  before  the 
mortgagee  takes  actual  possession.  The  proceeding  in  bankruptcy 
amounted  to  an  effectual  sequestration  of  the  property,  and  it  was 
a  seizure  for  the  benefit  of  all  of  the  creditors  of  the  bankrupt.  The 
instrument  is  fraudulent  in  law,  and  void  as  to  creditors,  who  ac- 
quired rights  before  the  mortgagee  takes  actual  possession.  Here 
tfie  mortgagee  never  took  possession;  but  the  mortgagor  (the 
buyer)  was  to  remain  in  possession  and  to  make  sales  of  the  prop- 
erty in  the  usual  course  of  trade,  and  did  so  remain  and  make  sales 
until  dispossessed  by  the  receiver  and  trustee  in  bankruptcy.  In 
re  First  Nat.  Bank,  135  Fed.  62,  67  C.  C.  A.  536;  In  re  Bazemore 
(D.  C.)  189  Fed.  236;  Johansen  Pros.  Shoe  Co.  v.  AUes  (C.  C.  A.) 
197  Fed.  274. 

If  the  insolvency  of  the  bankrupt,  at  the  time  the  goods  were 
purchased,  has  been  shown,  I  do  not  find  from  the  evidence  that 
there  ws^s  any  fraudulent  concealment  of  it.  I  am  inclined  to  think 
that  the  bankrupt  did  not  know  it  was  bankrupt  until  its  property 
was  attached  by  creditors,  and  it  was  put  into  bankruptcy. 

The  order  of  the  referee  is  affirmed,  and  the  petition  dismissed, 
with  costs. 


SPOKANE  VALLEY  LAND  &  WATER  00.  V.  KOOTENAI  COUNTY.  IDAHO. 

(District  Court,  D.  Idaho,  N.  D.    August  19,  1912.) 

1.  Taxation  (J  234*) — Ezekftion  of  Ibbioation  Wobks — Constbuotion  of 
Idaho  Statute. 

Rev.  Codes  Idaho,  |  1644,  sabd.  12,  which  exempts  from  taxation  Irri- 
gation canals  and  ditches  and  appurtenant  water  rights  used  by  the 
.  owner  exclusively  for  the  irrigation  of  lands  owned  by  him,  must  be  lim- 
ited in  its  application  to  cases  where  the  land  on  which  the  water  is 
used  is  situated  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  S{  381,  882;  Dec. 
Dig.  I  234.»] 

8L  Taxation  (S  234*) — Exemption  of  Ibbioation  Wobks — Constbitction  or 
Idaho  Statuts. 

Such  statute,  however,  fairly  construed,  applies  to  and  exempts  irriga- 
tion works  owned  by  a  corporation,  the  stockholders  of  which  own  the 
lands  irrigated ;  but  under  a  provision  therein  that,  in  case  any  water  is 
sold  or  rented  from  any  such  canal  or  ditch,  the  same  shall  be  taxed  to 
the  extent  of  such  sale  or  rental,  where  the  corporation  which  constructed 
the  works  sold  all  the  land  irrigated,  with  a  perpetual  right  to  a  certain 
quantity  of  water  thereon,  retaining  ownership  of  the  works  and  watei 
right  with  the  right  to  sell  or  use  any  surplus  and  to  collect  a  fixed  sum 
from  each  user  to  cover  maintenance  and  operating  expenses,  the  works 
are  taxable. 

[Ed.  Note. — ^Tor  other  cases,  see  Taxation,  Cent  Dig.  {§  381,  382 ;  Dea 
Dig.  {  234.»] 

8.  Taxation  (S  204») — ^Exemption  Statutes— Constbuotion. 

While  statutes  granting  exemptions  from  taxation  are  not  to  be  read  so 
literally  as  to  thwart  their  purpose  or  destroy  their  spirit,  as  a  general 

*For  other  casai  tee  same  topic  ft  8  nuicbxb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Ind^xm 
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rule  they  are  to  be  construed  strictly,  and  substantial  doubts  touching 
their  meaning  and  scope  are  to'  be  resolved  in  favor  of  the  public. 

[Ed.  Note.— For  other  cases,  soe  Taxation,  Cent  Dig.  S(  322,  825,  332- 
834,  346;   Dec  Dig.  §  204.»] 

4.  COUBTS  ({  828*) — JUBISDICTION   OF  FbDEBAL  COURTS-— AlCOUNT  IN  DlSFUTS. 

The  value  of  the  matter  in  dispute  in  an  action,  for  the  purpose  of  de- 
termining the  Jurisdiction  of  a  federal  court,  is  the  aggregate  amount 
prayed  for,  and  not  the  separate  amounts  of  each  cause  of  action  stated. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  890-806;  Dea 
Dig.  S  328.» 

Jurisdiction  of  federal  courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C  C.  A.  75;  Tennent-Stribling 
Shoe  Co.  V.  Roper,  36  a  a  A.  459 ;  O.  J.  Lewis  Mercantile  Co.  v.  Klep- 
;ier,  100  C.  C.  A.  288.] 

At  Law.  Action  by  the  Spokane  Valley  Land  &  Water  Com- 
pany against  the  County  of  Kootenai,  Idaho.  On  demurrer  ta 
amended  complaint.    Sustained  in  part. 

Allen  &  Allen,  for  plaintiff. 

N.  D.  Wernette,  Co.  Atty.,  of  Coeur  d'Alene,  Idaho,  and  C.  H. 
Potts,  for  defendant. 

DIETRICH,  District  Judge.  The  plaintiff,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Washington,  brings  this  ac- 
tion to  recover  from  the  defendant  county  $5,056;  the  same  being 
the  aggregate  of  taxes  paid  by  it  under  protest  upon  its  irrigating 
canals  in  that  county  for  the  years  1909  and  1910.  There  are  two 
causes  of  action.  In  the  first,  which  relates  exclusively  to  the 
taxes  for  1909,  it  is  shown  that  in  that  year  plaintiff  was  the  owner 
of  50  second  feet  of  water  in  Fish  Lake,  together  with  a  ditch  by 
which  the  same  is  conveyed  to  East  Greenacres,  and  there  used  for 
the  irrigation  of  lands,  all  situate  within  the  boundaries  of  Koot- 
enai county,  Idaho ;  also,  of  another  water  right  to  the  amount  'of 
250  second  feet  in  the  Spokane  river,  together  with  the  dam  and 
canal  by  which  the  water  is  diverted  and  conveyed  from  the  river 
at  Post  Falls^  Idaho,  to  the  lands  irrigated  therefrom,  such  canal 
extending  in  a  northwesterly  direction  about  ISi/^  miles,  the  first 
SYz  miles  thereof  being  in  Idaho  and  the  other  13  miles  in  the  state 
of  Washington.  It  is  also  averred  that  this  Spokane  river  water 
is  used  partly  for  the  irrigation  of  lands  in  Idaho  and  partly  for 
the  irrigation  of  Washington  lands.  It  is  further  made  to  appear 
that,  prior  to  1909,  plaintiff,  being  the  owner  of  lands  susceptible 
to  irrigation  from  both  of  its  canals,  sold  tracts  thereof  to  divers 
persons,  together  with  perpetual  rights  to  receive  water  from  these 
canals,  and  that  all  of  its  water  rights  in  Fish  Lake  were  thus 
sold;  that  the  waters  of  Spokane  river,  not  so  disposed  of,  were 
used  by  the  plaintiff  in  the  irrigation  oi  its  own  lands;  and  that 
none  of  the  water  distributed  through  either  system  is  rented  or 
held  for  rental,  or  used  except  upon  lands  owned  by  the  plaintiff 
or  owned  by  the  several  persons  to  whom  such  lands  were  sold 
with  perpetual  appurtenant  water  rights.    At  all  times  mentioned 

*For  other  casea  tee  same  topic  A  S  nVmbbr  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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in  the  complaint  the  plaintiif  was  the  owner  of  the  priniary  water 
rights,  together  with  the  diverting  and  distributing  works,  subject 
only  to  the  rights  of  the  several  purchasers  of  lands  already  re- 
ferred to.  By  reference  to  the  water  deed  or  contract,  a  copy  of 
which  is  attached  to  the  complaint,  it  appears  that  the  purchaser 
is  granted  title  to  a  certain  described  tract  of  land,  together  with 
a  perpetual  right  to  use  water  flowing  in  .plaintiff's  canals  suffi- 
cient for  the  irrigation  thefeof,  upon  certain  conditions,  one  of 
which  is  the  annual  payment  of  a  specified  amount  per  acre  as 
maintenance  and  operation  charges.  The  plaintiff  retains  the  con- 
trol, and  assumes  the  responsibility  of  maintaining  the  canal  sys- 
tems and  of  properly  distributing  the  water  therefrom.  The  taxes, 
inclusive  of  penalties,  upon  the  Fish  Lake  system  for  the  year  1909, 
amounted  to  $198.24,  and  upon  the  Spokane  river  system  to  $2,- 
640.50,  making  a  total  for  the  year  of  $2338.74. 

In  its  salient  features  the  second  cause  of  action,  involving  the 
taxes  for  1910,  is  similar  to  the  first,  with  the  important  exception 
that  it  relates  only  to  the  Spokane  river  system,  the  taxes  upon 
which  for  that  year,  including  penalties,  amounted  to  $2,217.26. 

The  contention  of  the  plaintiff  is  that  all  the  property  so  assessed 
was  exempt  from  taxation  under  subdivision  12  of  section  1644 
of  the  Revised  Codes  of  Idaho,  which  is  as  follows : 

"All  irrigation  canals  and  ditches  and  water  rights  appurtenant  thereto, 
when  the  owner  or  owners  of  said  Irrigating  canals  and  ditches  use  the  wa- 
ter thereof  exclusively  upon  land  or  lands  owned  by  him,  her  or  them:  Pro- 
vided, in  case  any  water  be  sold  or  rented  from  any  such  canal  or  ditch,  then, 
in  that  event,  such  canal  or  ditch  shall  be  taxed  to  the  extent  of  such  sale 
or  rentaL" 

The  defendant  demurs  to  the  amended  complaint,  and  the  ob- 
jections raised  thereto  will  now  be  considered. 

[1]  1.  It  is  first  contended  that,  while  the  application  of  the 
statute  relied  upon  is  not  in  terms  confined  to  cases  where  water 
is  used .  exclusively  for  the  irrigation  of  Idaho  lands,  such  a  re- 
stricted meaning  is  strongly  implied  by  the  considerations  which 
must  have  led  to  its  enactment,  and  in  this  view  I  am  inclined  to 
concur.  There  may  be  room  for  a  difference  of  opinion  as  to  the 
wisdom  or  policy  of  exempting  from  taxation  canal  property  of 
any  sort;  but  there  would  not  seem  to  be  even  a  semblance  of  a 
reason  for  extending  such  immunity  to  works  constructed  and 
maintained  for  the  purpose  of  taking  water  out  of  Idaho  for  use 
in  another  state.  In  cases  where  the  water  is  used  for  the  irriga- 
tion of  Idaho  lands,  it  may  be  persuasively  argued  that  the  value 
of  the  irrigating  system  is  correctly  represented  in  the  enhancement 
of  the  value  of  the  lands  irrigated  therefrom,  and  that  therefore,  if 
such  lands  are  fully  assessed,  the  public  revenues  are  not  affected 
by  the  exemption  of  the  irrigating  canal. 

But  what  can  be  said  in  favor  of  such  a  policy  where  the  water 
is  used  upon  lands  beyond  the  reach  of  the  Idaho  revenue  laws? 
By  permitting  its  public  waters  to  be  carried  beyond  its  borders 
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the  state  loses  one  of  its  most  valuable  assets,  and  by  clothing  the 
appropriator  with  the  power  of  eminent  domain  it  enables  him 
wholly  to  destroy  the  productive  value  of  such  lands  as  are  taken 
for  right  of  way.  To  accept  the  plaihtiff's  view  of  the  statute  is 
therefore  to  hold  that  the  state  not  only  intended  to  permit  a  non- 
resident to  come  within  its  boundaries,  and,  without  price,  appro- 
priate water  for  use  outside  the  state,  and  convert  productive,  rev- 
enue-bearing lands  into  nonproductive  rights  of  way  for  canals  and 
ditches,  but  also  intended  to  encourage  such  an  enterprise  by  ex- 
empting from  taxation  the  entire  property,  including  the  right  of 
way,  which,  but  for  the  project,  would  bear  its  share  of  the  bur- 
den of  taxation ;  and  all  without  any  reciprocal  advantage  or  pos- 
sible benefit  accruing  to  the  state  directly  or  indirectly.  It  is 
thought  that,  in  the  absence  of  language  unequivocally  expressing 
it,  an  intent  so  extremely  altruistic  ought  not  to  be  imputed  to  the 
Legislature  of  the  state.  The  truth  in^all  probability  is  that,  in 
framing  and  enacting  the  statutory  provision  relied  upon,  the  Leg- 
islature took  no  thought  of  a  case  where  the  irrigated  lands  were 
outside  the  state.  It.  was  concerned  with  the  taxation  and  exemp- 
tion of  property  subject  to  its  jurisdiction  only,  and  was  not  pro- 
viding for  a  case  where  a  part  of  the  property  involved  lies  beyond 
its  reach.  It  is  a  familiar  rule  that  in  the  construction  of  sta^tutes 
such  meaning  will  be  given  as  will  best  harmonize  with  the  con- 
siderations out  of  which  they  have  sprung  and  is  most  likely  to  ef- 
fect the  object  to  accomplish  which  they  were  enacted.  Endlich  on 
•  Interpretation  of  Statutes,  par.  73. 

"The  general  language  of  statutes  will  be  limited  to  such  persons  and  sub- 
jects as  it  is  reasonable  to  presume  the  Legislature  intended  it  should  apply. 
Throughout  the  entire  history  of  English  and  American  law  the  courts  have 
been  ruling  that  the  general  words  of  statutes  were  to  be  restrained  in  im- 
port and  application  whenever  the  taking  of  them  in  a  literal  sense  would 
lead  to  absurd  and  hurtful  consequences."  State  v.  Smiley,  65  Kan.  240, 
69  Paa  199,  67  U  R.  A.  903. 

The  case  of  State  v.  Holcomb,  85  Kan.  178,  116  Pac.  251,  is  very 
closely  in  point.  By  section  1  of  article  2  of  the  Kansas  Constitu- 
tion, all  property  used  exclusively  for  municipal  purposes  is  ex- 
empt from  taxation.  The  city  of  Kansas  City,  in  Missouri,  owned 
a  water  plant  situate  in  the  state  of  Kansas,  which  it  claimed  was 
exempt  from  taxation  under  this  constitutional  provision  and  the 
statutes  enacted  in  pursuance  thereof,  for  the  reason  that  the  plant 
was  used  exclusively  for  municipal  purposes.  The  Supreme  Court 
of  Kansas,  in  rejecting  the  claim,  said : 

"It  is  true  that  the  constitutional  provision  relating  to  taxation  does  pro* 
vide  that  all  property  used  exclusively  for  municipal  purposes  shall  be  ex- 
empt ;  but  the  fact  that  the  provision  does  not  expressly  say  that  the  Consti- 
tution is  made  for  Kansas  is  not  a  good  basis  for  an  inference  that  the  fram- 
ers  were  attempting  to  regulate  and  protect  the  municipalities  of  other  states. 
The  provisions  of  both  the  Constitution  and  the  statutes  in  relation  to  exemp- 
tions from  taxation  must  be  understood  as  referring  to  Kansas  and  to  the 
counties,  municipalities,  and  families  of  Kansas,  over  which  it  lias  power  of 
visitation  and  controL" 
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It  is  concluded  that  subdivision  12  of  section  1644  provides  no  ex- 
emption in  cases  where  the  lands  irrigated  are  not  within  the  state  of 
Idaho. 

[2]  2.  It  is  further  urged  that  the  statute  does  not  avail  the  plain- 
tiff where  it  has  sold  water  rights  for  the  irrigation  of  lands  situate 
in  the  state  of  Idaho.  The  question  is  not  free  from  great  difficulty. 
It  will  be  noted  that  the  precise  language  of  the  law  restricts  the  ex- 
emption to  cases  where  "the  owner  or  owners  of  said  irrigating  canals 
or  ditches  use  the  water  thereof  exclusively  upon  land  or  lands  owned 
by  him,  her  or  them."  Taken  literally,  the  language  does  not  effect 
an  exemption  in  favor  of  the  plaintiff  covering  water  rights  which 
it  has  sold  to  others.  In  such  cases  the  ownership  of  the  irrigated 
land  and  the  ownership  of  the  canal  have  been  severed.  If  we  take 
cognizance  of  the  several  classes  of  irrigating  systems  prevailing  in 
Idaho,  it  must  be  admitted  that  the  language  of  the  statute  was  not 
aptly  chosen  to  make  the  distinction  which  it  is  reasonable  to  suppose 
was  intended  by  the  L^slature.  There  are  small  ditches,  and  pos- 
sibly a  few  large  canals,  where,  strictly  speaking,  the  ownership  of  the 
irrigating  works  and  the  ownership  of  the  lands  irrigated  rest  in  the 
same  person  or  persons ;  but  generally  in  the  maintenance  and  opera- 
tion of  systems  of  considerable  magnitude  associational  or  joint  own- 
ership is  found  to  be  unwieldy,  if  not  wholly  impracticable,  and  in-, 
corporation  is  resorted  to  as  furnishing  a  more  efficient  and  satis- 
factory method  of  administration  and  control.  From  an  early  day  a 
common,  if  not  the  most  common,  type  6f  ownership  in  Southern 
Idaho,  where  irrigation  almost  universally  prevails,  is  a  species  of 
corporation,  the  stockholders  in  which  are  the  farmers  who  actually 
use  the  water  upon  their  farms,  each  share  of  stock  entitling  the  holder 
to  the  use  of  a  certain  amount  of  water,  or  water  sufficient  for  the 
irrigation  of  a  certain  amount  of  land,  and  the  assessments  or  dues 
upon  such  stock  are  sufficient  only  and  are  levied  for  the  sole  purpose 
of  defraying  the  expenses  of  maintaining  and  operating  the  system. 
Hall  V.  Eagle  Rock  &  Willow  Creek  Water  Co.,  5  Idaho,  551,  51  Pac. 
110. 

In  the  case  of  such  corporations,  strictly  speaking,  the  legal  title 
to  the  canal  and  appurtenant  water  right  is  in  the  corporation,  where- 
as the  water  is  used  upon  land  belonging  severally  to  the  individual 
stockholders,  and  therefore  there  is  not  absolute  identity  of  owner- 
ship of  the  irrigating  system  and  the  irrigated  lands.  No  reason,  how- 
ever, is  apparent  why  such  a  canal  should,  for  the  purposes  of  taxa- 
tion, be  differentiated  from  a  canal  directly  held  by  the  water  users 
as  joint  owners  thereof.  The  corporation  but  holds  the  naked  legal 
title  in  trust  for  its  stockholders,  and  the  owners  of  the  land  as  stock- 
holders are  therefore  the  beneficial  owners  of  the  canal,  possessing 
all  the  powers  of  control  and  disposition  incident  to  full  ownership. 
It  is  therefore  thought  that,  under  a  fair  construction  of  the  statute, 
such  canals  must  be  held  to  be  exempt  from  taxation.  But  obviously 
there  are  material  distinctions  between  such  a  system  of  ownership 
and  one  like  that  described  in  the  amended  complaint.  The  plaintiff 
here  not  only  retains  the  legal  title  to  the  canals,  but  it  reserves  to 
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itself  the  entire  management  and  control  thereof.  None  of  the  pow- 
ers ordinarily  incident  to  ownership  are  exercised  by  thfe  water  users, 
nor  are  they  the  holders  of  the  entire  beneficial  interest.  It  may  be 
conjectured  that,  if  water  rights  are  sold  under  contracts  or  deeds 
similar  to  those  attached  to  the  complaint  up  to  the  full  capacity  of 
the  canal,  the  residual  interest  remaining  in  the  plaintiff  company  will 
be  a  worthless  shell ;  but  such  is  not  the  necessary  result.  The  pur- 
chaser is,  under  the  contract,  entitled  only  to  the  use  of  the  stipulated, 
amount  of  water  during  the  specified  season  of  four  months,  from 
May  15th  to  September  15th,  of  each  year.  It  is  entirely  possible  that 
during  the  other  seasons  of  the  year,  if  not  during  this  season,  the 
water  may,  to  the  advantage  of  the  plaintiff,  be  applied  to  some 
other  beneficial  purpose,  possibly  for  generating  power. 

But  if  it  be  assumed  that  no  other  use  can  be  made  of  the  water,  it 
does  affirmatively  appear  that  under  the'  terms  of  its  contracts  or 
deeds  (Exhibit  A)  the  plaintiff  is  entitled  to  receive  a  fee  from  each 
water  user  annually  at  the  rate  of  $1.50  per  acre,  or  $300  per  second 
foot.  To  be  sure,  it  is  recited  in  the  instrument  that  this  fee  is  to 
cover  cost  of  maintenance  and  operation;  but,  whatever  may  be  the 
actual  cost  of  maintaining  and  operating  the  system,  this  charge  is 
absolute,  and  may  become  a  source  of  substantial  profit.  The  plain- 
tiff alleges  its  ownership  joi  a  water  right  of  250  second  feet  in  the 
Spokane  river;  but,  if  we  assume  the  delivery  of  only  200  second 
feet,  its  annual  income  from  this  source  alone  would  aggregate  $60,- 
000,  and  it  is  doubted  whether  the  presumption  should  be  indulged 
that  it  requires  $60,000  annually  to  maintain  and  operate  an  irrigating 
canal  18  miles  in  length,  and  to  distribute  thefrefrom  to  farmers  along 
its  course  200  second  feet  of  water  during  the  period  of  four  months. 
May  it  not,  with  reason,  be  assumed  that  in  establishing  the  annual 
maintenance  and  operating  charge,  the  liability  of  the  plaintiff  to  pay 
taxes  was  taken  into  consideration?  But,  however  that  may  be,  and 
whether  the  annual  dues  paid  by  water  users  are  more  than  sufficient 
to  pay  the  maintenance  and  operating  charges  or  not,  it  is  not  made 
to  appear  that  the  result  of  a  literal  interpretation  of  the  statute  will 
necessarily  be  so  absurd  or  unreasonable  as  to  justify  a  strained  con- 
struction, and,  if  we  give  to  the  language  its  natural  and  ordinary 
import,  the  case  made  by  the  complaint  does  not  fall  within  the  terms 
of  the  statutory  provision.  The  landowners  are  not  the  owners  of 
the  canal;   their  right  to  use  water  is  but  an  easement  or  servitude. 

[3]  It  is  expressly  provided  in  the  statute  that,  where  a  company 
"sells"  water,  the  "canal  or  ditch  shall  be  taxed  to  the  extent  of  such 
sale."  While  exemption  statutes  are  not  to  be  read  so  literally  as  to 
thwart  their  purpose  or  destroy  their  spirit,  as  a  general  rule  they  are 
to  be  construed  strictly,  and  substantial  doubts  touching  their  meaning 
and  scope  are  to  be  resolved  in  favor  of  the  public.  Cooley  on  Taxa- 
tion (3d  Ed.)  356;  Murray  v.  Board,  28  Colo.  427,  65  Pac.  26;  State 
V.  Holcomb,  81  Kan.  879,  106  Pac.  1030,  28  L.  R.  A.  (N.  S.)  251 ; 
Ottawa  University  v.  Franklin  County,  48  Kan.  460,  29  Pac.  599; 
Hart  v.  Plum^  14  Cal.  148;  Davenport  National  Bank  v.  Mittel- 
buscher  (C.  C.)  15  Fed.  225;   Bailey  v.  Magwire,  22  Wall.  215,  22 
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L.  Ed.  850.    In  Hoge  v.  Railroad  Co.,  99  U.  S.  348,  25  L.  Ed.  303, 
it  is  said  that: 

'*The  intention  of  the  Legislature  to  grant  the  immunity  must  be  clear  be- 
yond a  reasonable  doubt  It  cannot  be  inferred  from  uncertain  phrases  or 
ambiguous  terms.  *  *  *  If  a  doubt  arise  as  to  the  intent  of  the  Legisla- 
ture, it  must  be  solved  in  favor  of  the  state.'' 

While  there  are  to  be  found,  in  Empire  Land  &  Canal  Co.  v.  Board 
of  Commissioners,  21  Colo.  244,  40  Pac.  449,  and  in  Idaho  Fruit  Land 
Co.  V.  Great  Western  Beet  Sugar  Co.,  18  Idaho,  1,  107  Pac.  989,  cer- 
tain expressions  tending  to  support  the  plaintiff's  contention,  the  cases 
are  wholly  indecisive  of  the  point  under  consideration.  My  conclu- 
sion is  that,  to  the  extent  that  the  plaintiff  has  sold  water  rights,  its 
canal  systems  are  subject  to  assessment  and  taxation. 

[4]  3.  The  two  points  already  discussed  are  the  only  ones  argued 
in  the  briefs;  but  others  are  stated  in  the  demurrer,  and  they  will 
now  be  briefly  disposed  of.  It  is  to  be  inferred  from  the  allegations 
of  the  complaint  that  some  of  the  water  distributed  through  the  Spo- 
kane river  canal  is  used  upon  lands  owned  by  the  plajntiff  in  Idaho. 
To  that  extent  the  system  is  exempt  from  taxation.  But  it  is  thought 
that  the  defendant  is  entitled  to  a  description  of  such  lands,  and  also 
to  a  statement  of  what  proportion  of  the  entire  amount  of  water  dis- 
tributed by  plaintiff  is  so  used.  It  is  further  thought  that  if,  in  amend- 
ing its  pleading,  the  plaintiff  does  not  abandon  its  present  claims  of 
exemption,  its  first  cause  of  action,  so  far  as  it  relates  to  the  Fish 
Lake  system,  should  be  separately  stated,  so  that  there  will  be  in  the 
complaint  three  causes  of  action  instead  of  two.  In  this  connection, 
however,  it  is  proper  to  suggest  that  the  separate  statement  of  the 
cause  of  action  relating  to  the  Fish  Lake  system  will  not,  as  counsel 
for  the  defendant  seem  to  suppose,  affect  the  question  of  jurisdic- 
tion. The  value  of  the  matter  in  dispute  in  the  action  is  the  aggre- 
gate prayed  for,  and  not  the  amount  of  each  cause  of  action.  Arm- 
strong V.  Ettlesohn  (C.  C.)  36  Fed.  209;  Thompson  v.  Southern 
Ry.  Co.  (C.  C.)  116  Fed.  890;  Heffner  v.  Gwynne,  etc.,  160  Fed. 
635,  87  C.  C.  A.  606. 

Each  cause  of  action  should  also  contain  a  clear  averment  of  the 
amount  of  water  used  upon  Idaho  lands,  and  the  amount,  if  any,  used 
upon  Washington  lands,  and  also  the  amount,  if  any,  used  upon  lands 
belonging  to  the  plaintiff  in  Idaho,  so  that,  in  accordance  with  the 
views  hereinbefore  expressed,  it  may  be  determined  upon  the  face 
of  the  pleading  itself  what  part  of  the  total  amount  paid  as  taxes  was 
illegally  exacted.  There  should  also  be  an  averment  to  the  effect 
that  in  valuing  the  property  the  revenue  officers  made  no  allowance 
or  exemption  on  account  of  water  used  by  plaintiff  upon  its  own 
lands  in  Idaho. 

The  three  several  objections,  that  the  court  is  without  jurisdic- 
tion, and  that  there  is  a  defect  of  parties,  and  that  there  is  a  mis- 
joinder of  causes  of  action,  are  overruled.  The  plaintiff  is  given  20 
days  in  which  to  serve  and  file  a  second  amended  complaint. 
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In  re  STOLP  et  aL 
(District  Court,  E.  D.  Wisconsin.    September  27,  1012.) 

1.  Bankbuptct    (I   170*)-~Claims — Sebvices    of   Attobwey— Paymbniv— Rb- 

BXAHINATION   OF  TBANSACTION. 

Bankr.  Act  July  I,  1898.  c.  541,  {  60d,  30  Stat  562  (U.  S.  Comp.  St. 
1901,  p.  8445),  provides  tliat  if  a  debtor,  directly  or  Indirectly,  in  con- 
templation of  the  filing  of  a  petition  by  or  against  him,  shall  pay  money 
or  transfer  property  to  an  attorney  and  counselor  at  law  for  services  to 
be  rendered,  the  transaction  shall  be  re-examined  by  the  court  on  peti- 
tion of  the  trustee  or  any  creditor,  and  shall  only  be  held  valid  to  the 
extent  of  a  reasonable  amount,  to  be  determined  by  the  court,  and  the 
excess  may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate. 
Held,  that  where  insolvents,  in  contemplation  of  bankruptcy,  executed 
a  note  secured  by  a  chattel  mortgage  to  their  attorney  to  secure  payment 
for  services  in  arranging  a  composition  with  creditors,  if  possible,  in 
order  to  prevent  bankruptcy  proceedings,  and  the  trustee  found  that  the 
transaction  was  an  ordinary  preference,  and  not  one  involving  a  pay- 
ment for  services  to  be  rendered,  the  transaction  was  not  within  such 
section,  and  the  referee  was  without  jurisdiction  to  review  the  same 
thereunder,  or  to  make  any  order,  except  one  of  dismissal  without  prej- 
udice to  th#  trustee's  right  to  proceed  with  remedies  given  by  the  act 
relative  to  preferences  or  fraudulent  conveyances. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  267,  271; 
Dec.  Dig.  i  no*} 

2.  Bankbuptct  (J  170*)— Pbbfkbkncb  to  Attobnby — Re-exahination — Stat- 

utes. 

Bankr.  Act  July  1,  1898,  c.  541.  §  60d,  30  Stat  562  (U.  S.  Comp.  St 
1901,  p.  8445),  provides  that  if  a  debtor,  in  contemplation  of  bankruptcy, 
shall  pay  money  or  transfer  property  to  an  attorney  for  services  to  be 
rendered,  the  transaction  shall  be  re-examined  by  the  court  on  petition 
of  the  trustee  or  any  creditor,  and  shall  be  held  valid  only  to  the  extent 
of  a  reasonable  amount  Held,  that  such  section  refers  to  services  to  be 
rendered  after  the  time  of  the  payment  or  transfer  objected  to,  within 
and  germane  to  the  general  aims  of  the  bankruptcy  act,  and  actually 
rendered,  if  at  all,  before  the  institution  of  bankruptcy  proceedings,  and 
that  the  payment  or  transfer  reviewable  under  such  section  cannot  apply 
to  services  rendered  under  section  64b,  providing  for  a  preferential  pay- 
ment of  the  cost  of  administration,  including  one  reasonable  attorney's 
fee  for  services  actually  rendered  to  the  petitioning  creditors  and  to  the 
bankrupt  in  involuntary  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {S  267,  271; 
Dec  Dig.  S  170.*] 

3.  Bankbuptct  (J  170*) — ^Attobney  fob  Bankbuft — Sbbvicbs. 

Bankr.  Act  July  1,  1898,  c.  541,  §  64b,  30  Stat  503  (U.  S.  Comp.  St 
1901,  p.  3447),  providing  for  an  allowance  to  the  bankrupt's  attorney  In 
involuntary  proceedings  for  services  rendered,  relates  only  to  services 
rendered  after  the  bankruptcy  proceedings  are  instituted  to  aid  the  bank- 
rupt in  performing  his  duties  required  by  such  act  and  not  to  services 
rendered  prior  to  bankruptcy  in  order  to  obtain  a  composition  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  267,  271; 
Dec.  Dig.  S  170.»] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Er- 
nest Stolp  and  another.  Petition  by  Leo  Torbe  to  review  proceed- 
ings before  a  referee  for  re-examination  of  a  transaction  with  ref- 
erence to  an  advance  payment  of  fees  by  the  bankrupts  to  peti-^ 
tioner  as  their  attorney.    Reversed,  with  directions. 

•For  oUier  ca«ea  lee  tame  topic  ft  8  numbks  In  Doc.  ft  Am.  Digs.  1907  to  dmte,  ft  Rep'r  Indozea 
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The  bankrupts  were  copartners.  An  Involuntary  petition  was  filed  against 
them  on  June  21,  1911,  which  was  pending  until  July  13,  1911,  when  they 
filed  a  voluntary  petition,  upon  which  an  adjudication  followed.  It  appears 
that  on  June  9th,  or  12  days  before  the  filing  of  the  involuntary  petition,  one 
of  the  bankrupts  executed  and  delivered  to  the  petitioner,  Torbe,  an  attor- 
ney, a  promissory  note  for  $1,000,  secured  by  a  mortgage  upon  real  estate 
owned  by  said  bankrupt  individually.  The  trustee  filed  a  petition,  represent- 
ing that  said  mortgage  was  executed  to  said  Torbe,  and  that  the  transaction 
was  valid  to  the  extent  only  of  a  reasonable  amount  which  might  become  due 
to  said  attorney  for  services  to  be  rendered,  and  praying  for  a  re-examination 
of  the  transaction  pursuant  to  section  60d  of  the  Bankruptcy  Act. 

Some  time  in  May,  1911,  the  bankrupts,  beln'g  pressed  by  their  creditors, 
sought  the  advice  of  Torbe,  who  immediately  endeavored  to  effect  a  compro- 
mise or  composition.  His  services  consisted  of  conferences  and  consultations 
with  the  bankrupts  and  their  creditors.  Many  of  the  creditors  were  agree- 
able to  the  composition,  but  it  became  aptJarent,  at  or  about  the  time  of  the 
execution  of  the  mortgage,  that  the  effort  to  Induce  all  creditors  to  accept 
would  be  fruitless.  During  this  time  no  money  had  been  paid  to  said  at- 
torney, excepting  an  amount  to  defray  the  expenses  of  a  trip  to  Michigan. 
Such  being  the  situation,  and  at  the  time  when  the  necessity  of  resorting  to 
bankruptcy  proceedings  had  apparently  beeh  definitely  determined  by  the 
bankrupts  and  the  attorney,  the  note  and  mortgage  above  specified  were  given. 
The  attorney,  when  asked  respecting  the  arrangement  under  which  such 
mortgage  was  given  to  him,  stated  that  it  was  "to  secure  such  fees  as  I  had 
already  earned  and  would  earn,  and  also  to  secure  the  payment  of  counsel 
fees  in  the  matter.**  He  further  stated,  in  answer  to  the  question  whether 
it  was  given  in  contemplation  of  bankruptcy,  that  it  was  given  in  contempla- 
tion 'that  there  would  not  be  any  bankruptcy,"  and,  further,  that  the  bank- 
rupts contemplated  such  proceedings  as  a  possibility  **to  procure  a  better 
settlement  of  their  affairs."  Said  attorney  also  produced  before  the  referee 
a  statement  of  his  account  covering  services  rendered  from  May  1,  1910,  to 
June  17,  1911,  which,  including  a  claim  on  behalf  of  associate  counsel,  aggre- 
gates $1,475. 

The  referee  held  the  mortgage  void  as  preferential,  Bui  that  said  attorney 
had  rendered  services  to  the  bankrupts  in  the  bankruptcy  proceeding  since 
the  lUing  of  the  petition,  the  reasonable  value  of  which  latter  is  $100,  and 
adjudged  that  the  mortgage  was  valid  to  secure  such  sum.  Tliis  ruling  is 
brought  here  for  review. 

Leo  Torbe,  of  Milwaukee,  Wis.,  in  pro.  per. 
McCabe  &  Dahlman,  of  Milwaukee,  Wis,,  for  trustee. 

GEIGER,  District  Judge  (after  stating  the  facts  as  above).  Sec- 
tion 60d  of  the  Bankruptcy  Act  is  as  follows : 

"If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the  filing  of 
a  petition  by  or  against  him,  pay  money  or  transfer  property  to  an  attorney 
and  counselor  at  law,  solicitor  in  equity,  or  proctor  in  admiralty  for  services 
to  be  rendered,  the  transaction  shall  be  re-examined  by  the  court  on  petition 
of  the  trustee  or  any  creditor  and  shall  only  be  held  valid  to  the  extent  of 
a  reasonable  amount  to  be  determined  by  the  court,  and  the  excess  may  be 
recovered  by  the  trustee  for  the  benefit  of  the  estate." 

Section  64b  of  the  Bankruptcy  Act,  so  far  as  pertinent  to  the 
questions  presented,  is  as  follows: 

**The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in 
full  out  of  the  bankrupt  estates,  and  the  order  of  payment  shall  be :  ♦  •  ♦  * 
(3)  The  cost  of  administration,  including  ♦  ♦  ♦  one  reasonable  attorney's 
fee  for  the  professional  services  actually  rendered,  irrespective  of  the  number 
of  attorneys  employed,  to  the  petitioning  creditors  in  Involuntary  cases,  to  the 
bankrupt  in  involuntary  cases  while  performing  the  duties  herein  prescribed, 
and  to  the  bankrupt  in  voluntary  cases  as  the  court  may  allow." 
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The  record  discloses  that  the  trustee  by  his  petition  sought  re- 
examination of  a  transaction  pursuant  to  section  60d.  The  hear- 
ing proceeded  upon  such  petition,  before  the  referee,  by  consent. 
The  mortgage  transaction  was  held  to  be  void,  because  preferen- 
tial, but  sustained  as  valid  security  for  the  payment  of  $100,  the 
reasonable  value  of  services  rendered  to  the  bankrupt  after  the  in- 
stitution of  the  bankruptcy  proceedings;  and  the  trustee  was  or- 
dered to  pay  the  same  to  Torbe,  and  the  latter  was  directed  to  give 
to  the  trustee  a  satisfaction  and  discharge  of  the  mortgage. 

The  preliminary  question  arises  whether  the  referee  could,  under 
section  60d,  make  any  adjudication  other  than  one  relating  to  the 
reasonableness  of  the  amount  for  which  the  debtor  sought  to  make 
payment ;  that  is,  assuming  that  under  section  60d  the  services  are 
such  as  are  performed  prior  to  bankruptcy,  can  the  court  under 
such  section,  when  it  appears  that  the  payment  was  not  for  serv- 
ices  to  be  rendered,  but  for  some  other  account,  proceed  to  adjudge 
the  transaction  void  or  voidable  as  preferential  or  fraudulent?  I 
think  this  question  must  be  answered  in  the  negative.  Whatever 
doubts  have  arisen  as  to  the  scope  of  the  section,  the  Supreme 
Court,  in  considering  whether  it  contains  any  special  grant  of  ju- 
risdiction, has  declared  that  it  is  designed  to  provide  a  special  and 
summary  remedy  to  meet  the  precise  situation  therein  referred  to, 
viz.,  the  re-examination  of  a  payment  or  transfer  to  an  attorney  for 
services  to  be  rendered. 

"Section  60d  added  a  feature  to  the  l^ankruptcy  act  not  found  in  former 
acts,  regulating  practice  and  procedure  in  bankruptcy,  tlierefore  adjudications 
upon  otlier  provisions  of  tlie  bankruptcy  act,  or  concerning  the  Judiciary  act 
giving  Jurisdiction  to  the  courts  of  the  United  States  have  no  binding  effect 
in  the  construction  of  this  section.  This  is  not  a  case  of  preference,  where 
part  of  the  estate  is  transferred  to  a  creditor,  so  as  to  give  to  him  more  ot 
the  estate  than  to  others  of  the  same  class  under  section  eo  of  the  bank- 
ruptcy act,  nor  is  it  a  case  of  fraudulent  conveyance  under  section  67.  It  is 
a  transfer  in  consideration  of  future  services,  to  be  reduced  if  found  un- 
reasonable in  amount  ♦  ♦  ♦  To  undertake  to  bring  within  this  definition 
of  a  preference,  requiring  a  plenary  action  for  its  recovery,  the  protection 
given  a  bankrupt's  estate,  because  of  a  transfer  of  property  or  money  to  an 
attorney  or  counselor  for  services  to  be  rendered  in  contemplation  of  filing 
a  petition  in  bankruptcy,  is  to  add  to  the  clearly  defined  preferences  con- 
templated by  the  act,  and  is  to  include  entirely  different  transactions,  not 
embraced  in  the  statutory  definition  of  a  preference  as  Congress  has  defined 
that  term.  ♦  ♦  ♦  These  last-named  sections  have  reference  to  suits  to 
recover  preferences  or  fraudulent  conveyances.  No  attempt  has  been  made  to 
change  the  exercise  of  jurisdiction  under  section  60d.  The  transfer  to  couns^ 
may  be  wholly  sustained ;  it  is  entirely  valid  to  the  extent  that  it  is  reasonable, 
it  is  neither  a  preference  nor  a  fraudulent  conveyance,  as  defined  by  sections 
(K)b  or  67e  of  the  act.  It  is  to  be  noted  that  in  this  case,  as  the  statement 
of  the  certificate  shows,  the  District  Court  rendered  no  Judgment  against 
the  defendant  for  a  recovery  of  the  excess,  but  directed  the  trustee  to  bring 
an  action  therefor.  It  simply  assumed  and  exercised  the  jurisdiction  con- 
ferred by  section  60d  to  determine  the  amount  of  the  excessive  transfer  for 
a  counsel  fee  provided  in  view  of  filing  a  petition  in  bankruptcy.  It  may  be 
that  this  order,  though  binding  upon  the  parties,  cannot  be  made  finally  ef- 
fectual until  a  Judgment  is  rendered  in  a  jurisdiction  where  it  can  be  ex- 
ecuted." Wood  Y.  Henderson,  210  U.  S.  251,  253,  256,  28  Sup.  Ct  623,  52  L. 
Ed.  104a 
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See,  also,  Pratt  v.  Bothe,  130  Fed  670,  65  C.  C*  A.  48;  Haffen- 
berg  V.  Title  &  Trust  Co.,  27  Am.  Bankr.  Rep.  708,  192  Fed.  874, 
113  C.  C.  A.  198. 

[1]  I  am  of  opinion,  therefore,  that  when  the  referee  concluded 
that  the  transaction  was  an  ordinary  preference,  and  not  one  in- 
volving a  payment  for  services  "to  be  rendered"  (except  as  to  serv- 
ices rendered  after  the  bankruptcy,  and  which,  for  other  reasons 
hereafter  given,  are  not  within  the  terms  of  section  60d),  in  other 
words,  when  he  foimd  that  the  transaction  was  not  of  the  charac- 
ter claimed  in  the  trustee's  petition,  he  was  powerless  to  make  any 
order  except  one  of  dismissal — ^although  without  prejudice  to  the 
right  of  the  trustee  to  proceed  with  remedies  given  by  the  act  rel- 
ative to  preferences  or  fraudulent  conveyances,  should  the  trans- 
action be  deemed  to  be  the  one  or  the  other. 

Upon  the  merits  of  the  matter  the  following  questions  arise: 

1.  Whether  the  services  "to  be  rendered,"  as  provided  by  sec- 
tion 60d,  are  such  as  are  expected  to  be  performed  by  the  attor- 
ney in  the  future,  or  subsequently  to  the  time  when  the  payment 
or  transfer  is  made ;  or  whether  such  payment  may  cover  services 
which  the  attorney  has  rendered  or  is  rendering,  subject  only  to 
the  requirement  that  the  debtor  shall  be  in  a  situation  of  contem- 
plating bankruptcy. 

2.  To  what  kind  of  service  does  section  60d  refer?  Does  it  refer 
to  any  professional  services  rendered  by  an  attorney,  counselor,  or 
proctor,  or  must  they  be  such  as  pertain  to  the  contemplated  bank- 
ruptcy, or  to  some  purpose  in  harmony  with  the  interests  of  the 
general  creditors  of  the  bankrupt? 

3.  Whatever  the  kind  or  character  of  the  service,  can  the  period 
of  rendition  thereof  extend  beyond  the  commencement  of  the  bank- 
ruptcy proceedings — that  is,  can  the  payment  or  transfer  be  made 
available  for  or  applicable  to  services  rendered  after  the  institution 
of  bankruptcy  proceedings? 

4.  The  latter  suggests  or  includes  the  question  whether  the 
"services  to  be  rendered,"  for  which  payment  may  have 'been  made 
as  indicated  in  section  60d,  may  be  in  whole  or  in  part  the  same 
services  referred  to  in  section  64b,  and  for  which  an  allowance 
might  otherwise  be  made  as  therein  provided. 

[2]  The  scope  and  meaning  of  these  two  sections  can  be  deter- 
mined by  ascertaining,  if  possible,  what  situations  they  were  designed 
to  meet,  what  possible  evil  to  remedy,  or  what  right  to  recognize  or 
protect.  The  language  of  60d,  on  first  reading,  appears  to  place  the 
legal  advisers  of  failing  debtors  in  a  class  by  themselves,  to  be  dealt 
with  according  to  the  prescribed  provisions,  no  matter  what  the  char- 
acter of  the  service  or  when  rendered ;  but,  as  indicated  in  Wood  v. 
Henderson,  supra,  the  section  was  intended  to  treat  with  a  situation 
which  involved  neither  a  preference  nor  a  fraudulent  conveyance.  If 
a  payment  or  transfer  for  services  to  be  rendered,  means,  as  stated 
(see  210  U.  S.  251,  259,  263,  28  Sup.  Ct.  624,  627,  629,  52  L.  Ed.  1046). 
"in  consideration  of  future  services,"  "in  expectation  of  proceedings 
in  bankruptcy,"  or  "prepayment,"  then  the  date  of  the  transaction 
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must  ordinarily  be  taken  as  the  commencement  of  the  period  during 
which  the  contemplated  services  were  "to  be  rendered";  and,  having 
reference  to  the  future,  the  transaction  could  not  be  treated  as  deal- 
ing with  the  ordinary  relation  of  debtor  and  creditor,  in  which  the 
latter  received  payment  for  a  past  or  present  consideration;  nor,  in 
view  of  the  relation  of  attorney  and  client  which  has  sanctioned  com- 
pensating attorneys  in  advance,  could  it  be  deemed  fraudulent  or  in 
fraud  of  creditors.    The  section  is  declared  to  be  sui  generis,  and — 

"recognizes  the  temptation  of  a  failing  debtor  to  deal  too  liberally  with  hia 
property  in  employing  counsel  to  protect  him  in  view  of  financial  reverses 
and  probable  failure.  It  recognizes  the  right  of  a  debtor  to  have  the  aid 
and  advice  of  counsel,  and  in  contemplation  of  bankruptcy  proceedings,  which 
shall  strip  him  of  his  property,  to  make  provision  for  reasonable  compensation 
to  his  counsel,'  and  in  view  of  the  circumstances  the  act  makes  provision 
that  the  court  administering  the  estate  may,  if  the  trustee  or  any  creditor 
question  the  transaction,  re-examine  it  with  a  view  to  a  determination  of  its 
reasonableness.**  Wood  v.  Henderson,  supra,  210' 17.  S.  253,  28  Sup.  Gt  624, 
52  L.  Ed.  1046. 

It  is  difficult  to  see  why  Congress  should  have  intended  by  these 
sections  to  provide  comprehensive  remedies  to  meet  all  situations 
which  might  arise  between  a  debtor  and  his  attorneys,  both  before  and 
during  bankruptcy.  There  is  no  reason  why  an  attorney,  being  a  cred- 
itor with  a  matured  claim,  or  a  creditor,  having  a  claim  for  past  services 
which  the  bankrupt  has  paid,  should  not  at  the  moment  of  bankruptcy 
stand  with  other  creditors;  but,  when  the  failing  debtor  secures  coun- 
sel and  favors  him  with  prepayment  for  contemplated  service,  the 
tratisaction,  being  neither  preferential  nor  fraudulent,  should,  in  fair- 
ness to  creditors,  be  subject  to  review  by  the  court.  It  seems  to  me 
that  the  section  is  designed  to  reach  the  situation  which  arises  out 
of  the  desire  of  both  the  debtor  and  his  attorney  to  avoid  the  neces- 
sity of  the  latter's  being  charged  with  having  received  a  preference, 
or  of  becoming  a  general  creditor  of  the  estate.  It  should  not  be  con- 
strued to  cover  other  transactions  between  a  debtor  and  his  attorney 
not  fairly  within  this  design,  nor  within  the  term  of  the  statute.  In 
other  words,  it  refers  to  advance  payments. 

In  meeting  the  second  question,  the  language  of  section  60d,  refer- 
ring to  an  attorney,  counselor,  solicitor  in  equity,  or  a  proctor  in  ad- 
miralty, presents  considerable  difficulty.  Are  the  services  to  be  ren- 
dered such  as  pertain  to  the  contemplated  bankruptcy,  or  may  they 
be  general  professional  services  rendered  by  an  adviser  in  any  of 
the  several  capacities  specified?  On  the  one  hand,  it  is  argued  that, 
being  unrestricted,  the  language  must  be  given  a  construction  which 
will  cover  all  situations  fairly  comprehended  within  its  terms,  and  it 
therefore  includes  all  instances  where  advance  payments  are  made 
to  professional  legal  advisers,  no  matter  what  the  character  or  object 
of  their  service  may  be.  On  the  other,  the  view  is  taken  that  Con- 
gress could  not  reasonably  have  intended  to  make  a  debtor's  legal  ad- 
visers the  object  of  favorable  or  restrictive  legislation,  except  to  the 
extent  that  the  contemplated  service  is  germane  to  the  general  pur- 
pose of  the  bankruptcy  law,  namely,  the  subjection  of  the  assets  of 
the  debtor  to  administration  and  distribution  for  his  creditors. 
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In  Pratt  v.  Bothe,  130  Fed.  670,  65  C.  C.  A.  48,  it  is  intimated  that 
the  general  language  referring  to  solicitors  and  proctors  "seems  to 
indicate  that  the  services  contemplated  were  such  as  might  be  required 
in  general  litigation,  or  in  the  course  of  the  debtor's  business."  This 
was  said  in  considering  whether  section  60d  referred  to  services  ren- 
dered before  or  after  the  bankruptcy.  On  the  other  hand,  the  ques- 
tion as  to  the  character  of  the  services  contemplated  was  directly  in- 
volved in  Re  Habegger,  139  Fed.  623,  71  C.  C.  A.  607,  3  Ann.  Cas.  27(5, 
and  it  was  determined  that  they  were  such  as  were  to  be  rendered  in 
aid  of  the  purpose  sought  to  be  accomplished  by  the  Bankruptcy  Act, 
to  conserve  and  benefit  the  estate  of  the  bankrupt,  and  therefore  inure 
to  the  benefit  of  the  creditors ;  land  accordingly  a  pa)mient  or  transfer 
from  a  failing  debtor  for  services  to  be  rendered  in  endeavoring  to 
get  a  composition  with  creditors,  and  in  defending  the  failing  debtor 
in  a  criminal  prosecution,  was  not  within  the  terms  of  this  section. 
In  my  judgment  the  purpose  of  the  section  was  to  meet  situations 
most  frequently  arising,  or  likely  to  arise,  and  such  situations  are 
tiiose  arising  between  a  failing  debtor  and  his  attorney  in  respect  of 
services  relative  to  his  failing  condition  or  the  contemplated  bank- 
ruptcy. While  a  failing  debtor  may  have  employed,  or  may  wish  to 
employ,  attorneys  for  various  purposes,  it  is  not  probable  that  the 
situations  in  which  advance  payments  are  made,  or  are  likely  to  be 
made,  to  attorneys  for  an  account  other  than  his  involved  business  af- 
fairs or  contemplated  bankruptcy,  occur  with  sufficient  frequency  to 
have  been  made  the  object  of  special  legislation.  And  if  this  is  true, 
then  it  is  fair  to  construe  the  section  in  question  as  excluding  such 
other  situations.  Such  section  in  question  provides  a  new  remedy, 
and,  as  above  indicated,  was  intended  to  reach  situations  which  under 
former  bankruptcy  acts,  and  under  the  present  acts,  could  not  be 
reached.  It  was  desired  to  enable  a  debtor  to  pay  his  attorney  in  ad- 
vance, to  the  end  that  he  might  procure  the  service,  and  not  require 
such  attorney  to  take  the  hazard  of  payment  with  general  creditors. 
But  a  review  of  the  transaction  is  provided.  This  appears  to  be  the 
sounder  construction,  and  should  be  accepted,  rather  than  to  pre- 
sume an  intention  on  the  part  of  Congress  to  make  provision  for  all 
cases  where  a  failing  debtor  may  pay  his  counsel  in  advance.  It  is 
true  that  this  greatly  narrows  the  language  of  the  act,  and,  it  may 
be  said,  eliminates  a  portion  of  it.  It  is  also  true  that  it  may  enable 
payments  to  counsel  whose  services  are  not  to  be  rendered  in  further- 
ing the  objects  of  the  act,  and  these  will  therefore  be  permitted  to 
stand,  unless  possibly  they  can  be  attacked  as  fraudulent.  But  I 
think  the  act  should  have  a  construction  which  will  effectuate  an  in- 
tention to  deal  with  situations  constantly  arising,  and  which,  under 
the  former  bankruptcy  law,  had  to  be  met,  either  by  making  the 
debtor's  counsel  stand  as  a  general  creditor,  or  by  yielding  him  a 
priority  not  awarded  by  the  Bankruptcy  Act,  or  by  allowing  possible 
excessive  payments  in  advance  to  stand. 

I  am  aware  that  this  restricted  view  will  also  affect  the  application 
of  the  remedy  provided  in  section  60d  strictly  to  such  cases  as  appear 
to  be  payments  for  services  to  be  rendered,  when  such  servicer 
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are  admitted  or  adjudicated  to  be  of  the  character  specified,  namdy, 
services  germane  to  the  purposes  of  the  Bankruptcy  Act;  and  when 
it  appears  that  the  service  to  be  rendered  was  not  of  such  a  character, 
the  right  to  review  cannot  be  exercised,  but  the  transaction  must  ei- 
ther stand  or  be  attacked  under  some  other  provision  of  the  Bank- 
ruptcy Act. 

In  answering  the  third  and  fourth  questions  it  must  follow  that 
section  60d  refers  solely  to  services  of  the  character  above  de- 
scribed, which  were  to  be  and  were  in  fact  rendered  prior  to  the 
bankruptcy.  Under  former  bankruptcy  acts  the  question  arose  re- 
peatedly whether  counsel  rendering  service  prior  to  bankruptcy, 
and  who  had  not  been  paid,  should  be  treated  as  a  general  or  a 
preferred  creditor ;  and  the  uncertainty  of  receiving  adequate  com- 
pensation as  a  general  creditor  would  naturally  stimulate  the  prac- 
tice of  paying  in  advance.  Therefore,  it  being  possible  to  deal  with 
attorneys  who  are  general  creditors,  or  with  such  as  had  in  fact 
been  paid  for  past  services,  in  the  same  manner  as  other  creditors 
had  to  be  dealt  with,  section  60d  not  only  embodies  a  design  and 
remedy  to. reach  the  cases  where  advance  payments  have  been 
made,  but,  to  be  effective,  there  must  be  a  limit  of  time  within 
which  the  contemplated  future  services  are  to  be  rendered.  Such 
limit,  as  indicated  in  Pratt  v.  Bothe,  supra,  is  the  date  of  filing  the 
petition  in  bankruptcy.    Judge  Severens  there  said: 

"The  Bankruptcy  Act  makes  a  final  and  sharply  defined  line  In  respect 
of  the  power  of  the  bankrupt  over  his  estate  and  the  distribution  of  it  as 
of  the  date  of  the  filing  of  the  petition  against  him.  From  that  time  his  as- 
sets are  in  gremio  legls,  and  he  cannot,  unless  he  compounds  with  his  cred- 
itors, bind  his  assets.  He  may,  of  course,  make  new  contracts,  and  incur 
new  obligations;  but  they  are  not  chargeable  to  the  funds  which  have  be- 
come vested  in  the  trustee  untU  they  have  subserved  the  purpose  of  the 
bankruptcy  proceedings,  when,  if  anything  remains,  he  reacquires  it  It 
would  be  wholly  inconsistent  with  the  scheme  of  the  act  that  a  debtor  in 
contemplation  of  bankruptcy  should  ^e  permitted  to  make  an  arrangement 
whereby  he  should  have  power,  after  his  assets  shall  have  gone  into  the 
hands  of  the  trustee,  to  alter  their  disposition  by  appropriating  them  to  the 
payment  for  services  thereafter  rendered  to  him,  or,  indeed,  to  satisfy  the 
obligations  of  any  executory  contract  With  respect  to  services  rendered  to 
the  bankrupt  in  the  present  case  after  the  creditor's  petition  was  filed,  it  is 
to  be  observed  that  the  compensation  therefor  was  not  due  and  owing  at 
the  time  of  the  filing  of  the  creditor's  petition,  and  so  was  not  a  provable 
claim.  It  would  be  anomalous  that  the  debtor,  by  preconcert  with  his  at- 
torney, could  defeat  that  provision  by  an  agreement  for  a  benefit  to  accrue 
to  the  bankrupt  after  the  proceedlnps  should  be  inaugurated,  and  make  the 
compensation  therefor  a  privileged  claim.  By  section  64b  the  law  provides 
for  compensation  to  an  attorney  who  assists  the  bankrupt  in  performing  the 
duties  Imposed  upon  him.  But  this  is  done  for  the  purpose  of  facilitating  the 
proceedings,  and  for  the  benefit  of  the  estate.  It  is  not  done  in  recognition 
of  any  contract  obligation  of  the  bankrupt." 

[3]  Thus,  if  section  60d  is  construed  as  referring  to  services  ren- 
dered prior  to,  and  section  64b  to  services  rendered  after,  the  in- 
stitution of  the  bankruptcy  proceedings,  remedies  are  provided  for 
meeting  distinct  situations.  The  cases  herein  cited,  as  well  as  oth- 
ers (see,  for  example,  In  re  Kross  [D.  C]  96  Fed.  816;  In  re  Cum- 
mins [D.  C]   196  Fed.  224),  disclose  a  diversity  of  opinion  upon 
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nearly  every  phase  of  these  two  sections,  which,  at  least  as  to  the 
character  of  services  covered  by  section  60d,*will  probably  exist 
untir adjudication  by  the  Supreme  Court,  or  until  amendment  by 
Congress.  However,  if  the  construction  herein  will  enable  the  ac- 
complishment of  a  definite  purpose  through  each  section  consistent 
with  the  general  purpose  of  the  Bankruptcy  Act,  it  should  prevail, 
rather  than  a  broader  construction  covering  situations  which  rarely 
occur,  or  for  meeting  which  other  provisions  of  the  act  provide 
ample  remedies. 

The  general  conclusions  are  that  section  60d  refers  to  the  serv- 
ices to  be  rendered  after  the  time  of  the  payment  or  transfer ;  that 
such  services  must  be  germane  to  the  general  aims  of  the  Bank- 
ruptcy Act ;  that  they  must  be  actually  rendered,  if  at  all,  before 
the  institution  of  bankruptcy  proceedings^  and  that  the  payment 
or  transfer  specified  in  said  section  cannot  apply  to  services  ren- 
dered as  specified  in  section  64b ;  that  section  64b  refers  to  serv- 
ices rendered  after  the  bankruptcy  proceedings  are  instituted,  to 
aid  the  bankrupt  in  performing  his  duties  under  the  act. 

In  the  matter  now  here  for  review,  the  note  and  mortgage  hav- 
ing been  given  12  days  before  bankruptcy  ensued,  but  when  the 
proceedings  were  contemplated,  and  it  appearing  that  services  were 
to  be  rendered  and  were  in  fact  rendered  by  the  attorney  to  carry 
out  the  contemplated  purpose,  the  referee  should  have  ascertained 
the  reasonable  value  of  the  service  so  rendered,  and  adjudged  the 
note  and  mortgage  valid  as  security  for  the  payment  thereof ;  but 
the  value  of  any  service  rendered  after  bankruptcy  was  not  the  sub- 
ject of  inquiry  upon  this  proceeding,  being  determinable  only  un- 
der section  64b. 

The  order  of  the  referee  is  reversed,  with  directions  to  proceed  in 
accordance  with  the  foregoing. 


In  re  SII/VIBS  RIVER. 

(District  Court,  D.  Oregon.    Ckstober  7,  1912.) 

No.  6,704. 

1.  RemovaIi  of  Causes  (8  4*)— Pboceedings  Subject  to  Removal — ^"Suitb 
AT  Common  I/AW  and  in  Equitt." 

The  phrase,  "suits  at  common  law  and  in  equity,"  as  used  In  Judicial 
Code  (Act  March  3,  1911,  c.  231,  36  Stat.  1094  [U.  S.  Comp.  St  Supp. 
1911,  p.  140])  §  28,  providing  for  the  remoTal  of  causes,  embraces  not 
only  ordinary  actions  and  suits,  but  includes  all  the  proceedings  in 
the  ordinary  law  and  equity  tribunals,  as  distinguished  from  proceedings 
in  military,  admiralty,  and  ecclesiastical  courts,  hut  does  not  include  a 
proceeding  before  the  board  of  control  of  the  state  of  Oregon  on  a  peti- 
tion  by  the  users,  of  the  water  in  a  stream  for  an  investigation  to  deter- 
mine the  rights  of  appropriators  as  authorized  by  Laws  Or.  1909,  p.  319, 
in  any  event,  not  during  the  preliminary  proceedings  before  the  board 
and  prior  to  an  appeal  to  the  courts,  such  proceeding  being  one  in  the 

•For  other  cases  tee  same  topic  ft  §  numbbb  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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nature  o:f  a  hearing  before  executive  or  administratiye  officers  In  the 
exercise  of  their  f uoctions  to  regulate  and  control  the  use  of  state  waters. 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  §§  11- 
20;   Dec.  Dig.  f  4.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6778.] 

2.  Removal  of  Causes  (|  57*) — Parties— CinzENSHip^-**SEPAEABLE  Cohtbo- 

VERST  " 

Under  Judicial  Code  (Act  March  8,  1911.  c  231,  36  Stat  1094  [U.  S. 
Comp.  St  Supp.  1911,  p.  1401)  $  28,  authorizing  removal  of  certain  causes 
to  federal  courts  where  there  is  a  controversy  wholly  between  citizens  of 
different  states  which  can  be  fully  determined  as  between  them  notwith- 
standing the  presence  of  other  parties,  a  separable  controversy  does  not 
exist  so  as  to  authorize  removal,  unless  the  whole  subject-matter  of  the 
suit  is  capable  of  being  fully  determined  as  between  citizens  of  different 
states,  and  complete  relief  afforded  as  to  the  separate  cause  of  action 
without  the  presence  of  others  originally  made  parties. 

[Bd.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  1 100; 
Dec  Dig.  f  67.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  p.  6412. 

Removal  of  causes,  separable  controversy,  see  notes  to  Robbins  v.  El- 
lenbogen,  18  C.  C.  A.  86;  Meclce  v.  Valleytown  Mineral  Co.,  35  C  O.  A. 
155;   PoUitz  v.  Wabash  R.  Co.,  100  O,  O.  A.  4.] 

8.  Removal  of  Causes  (i  57*) — Sepakablb  Contbovsbst — ^Determination-^ 
Pabties. 

Where  In  proceedings  before  the  state  board  of  control  to  determine 
water  rights  with  reference  to  a  river  in  Oregon,  as  authorized  by  Laws 
Or.  1909,  p.  819,  against  both  citizens  and  noncitizens  claiming  rights  to 
water,  each  of  the  claimants  was  directly  interested,  not  only  in  estab- 
lishing the  validity  and  extent  of  his  own  claim,  but  also  in  the  correct 
determination  of  all  the  other  claims  the  proceeding  did  not  involve  a 
separable  controversy  between  petitioners  and  a  citizen  of  another  state, 
so  as  to  authorize  the  latter  to  remove  the  proceeding  as  between  it  and 
petitioners  to  the  federal  court  under  Judicial  Code,  i  28.  ^ 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  C^t  Dig.  |  109; 
Dec  Dig.  I  57.*1 

4  Removal  of  Causes  (f  41*) — Natubx  of  Pbocsedino — ^Pabties — Statv— 
"Citizen." 

A  proceeding  before  the  state  board  of  control  to  determine  water 
rights  in  a  river  as  between  various  claimants  under  authority  conferred 
by  Laws  Or.  1909,  p.  319,  is,  in  effect  a  proceeding  on  behalf  of  the  state, 
,  through  an  administrative  or  executive  board,  to  have  the  rights  of  the 
various  claimants  determined,,  and  the  states  wliich  is  not  a  "citizen** 
within  the  removal  statutes,  being,  in  ^ect  a  party  to  the  proceeding,  it 
was  not  removable  to  the  federal  court  under  Judicial  Code,  {  28.*^ 

[Ed.  Note. — For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  || 
82%-84;    Dec.  Dig.  |  41.* 

For  other  definitions,  see  Words  and  Phrases,  vol  2,  pp.  1164-1174; 
VOL  8.  pp.  7602,  7603.1 

In  Equity.  In  the  matter  of  the  determination  of  the  relative  rights 
to  the  waters  of  the  Silvies  river  and  its  tributaries.  An  alleged  sep- 
arable controversy  between  petitioners  and  the  Pacific  Live  Stock 
Cwnpany  having  been  removed  to  the  federal  cpurts,  the  Attorney 
General  of  Oregon,  in  his  official  capacity,  and  as  representing  the 
petitioners  and  other  claimants,  moved  to  remand.    Motion  granted. 

*For  oUi«r  oa^  Mt  fame  topic  A  i  kuubmm  in  D«c.  ft  Am.  Diga.  1907  to  data^  *  Rap'r  Xndazaa 
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A.  M.  Crawford,  Atty.  Gen.,  of  Salem,  Or.,  for  petitioners. 
Edward  F.  Trcadwell,  of  San  Francisco,  CaL,  and  John  L.  Rand, 
of  Baker,  Or.,  for  Live  Stock  Co. 

BEAN,  District  Judge.  In  February,  1909,  the  Legislature  of  Ore- 
gon passed  an  act  for  the  regulation,  control,  distribution,  use,  and 
determination  of  the  existing  rights  to  the  use  of  the  waters  within 
the  state.  Laws  1909,  p.  319.  It  divides  the  state  into  two  water 
divisions,  provides  for  election  of  a  state  engineer  and  a  superintend- 
ent for  each  division,  authorizes  the  creation  of  the  necessary  number 
of  water  districts,  and  the  appointment  of  a  water  master  for  each 
district.  All  applications  for  the  use  of  the  unappropriated  waters  of 
the  state  are  to  be  made  to  and  approved  by  the  state  engineer.  It  is 
the  duty  of  the  water  master  to  divide  the  water  of  the  natural  streams 
or  other  sources  of  supply  in  his  district  among  the  several  ditches  and 
reservoirs  according  to  their  respective  rights,  and  in  general  to  super- 
vise and  control  the  use  and  distribution  tfiereof,  subject  to  the  general 
supervision  of  the  superintendent  and  the  board  of  control.  The  di- 
vision superintendent  is  given  general  control  over  the  water  masters 
and  the  execution  of  the  laws  relating  to  the  distribution  of  water 
within  his  division  with  authority  to  make  such  reasonable  regulations 
to  secure  the  equal  and  fair  distribution  thereof  in  accordance  with 
the  determined  rights  as  may  be  needed,  not  inconsistent  with  the 
laws  of  the  state.  His  actions  are  subject  to  appeal  to  the  board  of 
control.  The  state  engineer  and  the  two  division  superintendents  con- 
stitute a  board  of  control,  and,  under  such  regulations  as  may  be  pre- 
scribed by  law,  are  given  supervision  over  the  application,  distribu- 
tion, and  division  of  the  waters  of  the  state  and  tiie  several  officers 
concerned  therewith.  The  decisions  of  the  board  are  subject  to  appeal 
to  the  courts.  Whenever  a  petition  signed  by  one  or  more  users  of 
water  on  a  stream  is  filed  with  the  board  of  control,  requesting  the 
determination  of  the  relative  rights  of  the  various  claimants  to  the 
waters  of  such  stream,  it  is  made  the  duty  of  the  board,  if  upon  in- 
vestigation it  finds  the  facts  and  conditions  such  as  to  justify,  to  make 
a  determination  of  such  rights  and  to  fix  a  time  for  the  beginning  of 
the  taking  of  testimony  and  the  making  of  such  examination  as  will 
enable  it  to  determine  the  rights  of  the  various  claimants.  And,  in 
case  suit  is  brought  for  the  adjudication  of  the  right  to  the  use  of  the 
water  in  any  of  the  circuit  courts  of  the  state,  it  may  be,  in  the  dis- 
cretion of  the  court,  transferred  to  the  board  for  consideration  as  in 
the  act  provided.  In  case  the  board  concludes  to  proceed  with  the 
determination  of  the  rights  of  various  claimants  to  water  on  any 
stream,  it  is  required  to  give  notice  by  publication  of  the  date  when 
the  state  engineer  will  begin  investigating  the  flow  of  the  stream  and 
the  ditches  diverting  water  therefrom,  arid  the  time  and  place  where 
the  division  superintendent  will  begin  the  taking  of  testimony.  Service 
of  such  notice  is  required  to  be  made  by  registered  mail  on  each  per- 
son, firm,  or  corporation  claiming  a  right  to  use  any  of  the  waters  of 
the  stream,  or  owning  or  being  in  possession  of  lands  bordering  on 
or  having  access  thereto,  in  so  far  as  they  can  reasonably  be  ascer- 
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tained,  which  notice  must  be  mailed  at  least  30  days  prior  to  the  date 
of  the  making  of  the  examination  and  the  taking  of  testimony.  There 
must  be  inclosed  with  each  notice,  sent  by  registered  mail,  a  blank 
form  on  which  the  claimant  or  owner  is  required  to  state  in  writing 
the  particulars  necessary  for  the  determination  of  his  rights  to  the 
water  to  which  he  lays  claim,  including  his  name  and  address,  the  na^ 
ture  of  the  right  or  use  on  which  the  claim  is  based,  the  time  of  its 
initiation  or  the  commencement  of  such  use,  and,  if  distributing 
works  are  required,  the  date  of  beginning  the  construction,  when 
completed,  the  date  of  beginning  and  completion  of  enlargements, 
dimensions  of  the  ditch  as  originally  constructed  and  as  enlarged, 
date  when  water  was  first  used  for  irrigation  or  other  beneficial 
purposes,  and,  if  used  for  irrigation,  the  amount  of  land  reclaimed 
the  first  and  subsequent  years,  with  the  dates  of  reclamation,  the 
amount  and  general  location  of  the  land  such  ditch  is  intended  to 
irrigate,  the  character  of  the  soil,  the  kinds  of  crops  cultivated,  and 
such  other  facts  as  will  show  compliance  with  the  laws  in  acquir- 
ing the  right  This  statement  is  required  to  be  verified  and  any 
claimant  served  with  notice  who  fails  to  appear  and  submit  proof 
of  his  claim  as  required  shall  be  barred  from  subsequently  assert- 
ing any  rights  theretofore  acquired.  At  the  time  fixed  in  the  no- 
tice, the  state  engineer  or  his  assistant  is  to  make  an  examination 
of  the  stream  and  the  works  diverting  water  therefrom,  which  ex- 
amination is  to  include  the  measurement  of  the  discharge  of  the 
stream,  the  carrying  capacity  of  the  various  ditches' and  canals,  an 
approximate  measurement  of  the  land  irrigated  or  susceptible  of 
irrigation  from  the  various  ditches  and  canals,  and  such  other  data 
and  information  as  may  be  essential  to  the  proper  understanding 
of  the  relative  rights  of  the  parties  interested.  These  observations 
and  measurements  are  to  be  reduced  to  writing  and  made  a  mat- 
ter of  record  in  the  office  of  the  state  engineer,  and  it  shall  be  his 
duty  to  make  or  cause  to  be  made  a  map  or  plat  on  a  scale  of  not 
less  than  one  inch  to  the  mile  showing  with  substantial  accuracy 
the  course  of  the  stream,  the  location  of  each  ditch  or  canal  divert- 
ing water  therefrom,  the  legal  subdivisions  of  lands  which  have 
been  irrigated  or  which  are  susceptible  of  irrigation  from  the 
ditches  and  canals  already  constructed.  At  the  date  named  in  the 
notice,  the  division  superintendent  is  required  to  commence  taking 
testimony  and  continue  the  same  until  it  is  completed,  when  he 
shall  give  notice  by  registered  mail  to  the  various  claimants  that 
at  a  time  and  place  named  all  of  the  evidence  shall  be  open  for 
inspection  for  a  specified  length  of  time  by  the  various  claimants 
and  owners.  Any  claimant  desiring  to  contest  any  of  the  rights 
of  any  person,  corporation,  or  association  which  has  submitted  its 
evidence  may  within  five  days  after  the  expiration  of  the  time 
fixed  in  the  notice  for  the  public  inspection  of  the  evidence  notify 
the  superintendent  in  writing  the  grounds  of.  his  proposed  contest, 
and  the  superintendent  is  thereupon  required  to  fix  a  time  for  the 
hearing  of  such  contest  before  him,  and  to  cause  notice  to  be 
served  upon  interested  parties.    He  may  adjourn  the  hearing  from 
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time  to  time,  and  is  authorized  to  issue  subpoenas  to  compel  the 
attendance  of  witnesses  to  testify  in  such  matters.  After  the  evi- 
dence has  all  been  taken,  the  superintendent  is  required  to  trans- 
mit the  same  to  the  office  of  the  board  of  control,  and,  as  soon  as 
practicable  after  the  necessary  data  has  been  compiled  by  the  state 
engineer  and  the  evidence  filed,  it  is  made  the  duty  of  the  board  to 
cause  to  be  entered  of  record  in  its  office  an  order  determining 
and  establishing  the  several  rights  to  the  waters  of  the  stream, 
and  to  transmit  the  original  evidence  and  a  certified  copy  of  its  de- 
termination to  the  clerk  of  the  circuit  court  of  the  county  in  which 
said  stream  or  some  part  thereof  is  situated,  and  to  procure  an 
order  from  the  circuit  court  or  the  judge  thereof  fixing  a  time  at 
which  the  matter  will  be  heard  by  the  ^ourt,  and  thereafter  the 
proceedings  in  the  circuit  court  shall  be  as  nearly  as  may  be  like 
that  in  a  suit  in  equity,  except  that  it  may  be  heard  and  decided  and 
a  decree  entered  in  vacation.  Within  30  days  after  the  filing  of  the 
evidence  and  the  findings  of  the  board  in  the  circuit  court,  or  with- 
in such  further  time  as  the  court  may  allow,  any  person  may  file 
exceptions  to  the  findings  of  the  board,  but,  if  no  exceptions  are 
filed,  the  court  is  to  enter  a  decree  affirming  such  findings.  All 
parties  are  entitled  to  be  heard  by  counsel  on  the  consideration  of 
the  exceptions  to  the  findings  of  the  board,  and  the  court  may,  if 
necessary,  remand  the  matter  for  further  evidence  or  consideration 
by  the  board.  Pending  the  consideration  of  the  matter  by  the 
court,  the  findings  of  the  board  shall  be  in  force  and  effect,  unless 
stayed  by  the  giving  of  a  bond  as  provided  in  the  act.  Immedi- 
ately upon  the  entering  of  a  decree  by  the  circuit  court,  the  clerk 
of  such  court  is  required  to  transmit  a  copy  thereof  to  the  board 
of  control,  and  it  is  the  duty  of  the  state  engineer  to  forthwith  is- 
sue the  necessary  instructions  to  the  water  superintendent  and  mas- 
ters for  its  enforcement. 

Within  six  months  from  the  date  of  the  decree,  or  if  appealed 
from,  within  six  months  from  the  decision  of  the  Supreme  Court, 
the  board  of  control  or  any  party  interested  may  apply  to  the  cir- 
cuit court  for  a  rehearing. 

The  determination  of  the  board  of  control  as  confirmed  or  modi- 
fied by  the  court  is  made  conclusive  as  to  all  prior  rights  and  the 
right  of  all  existing  claimants  upon  the  stream  or  body  of  water 
lawfully  embraced  in  such  determination,  and  it  is  made  the  duty 
of  the  secretary  of  the  board  to  issue  to  each  person,  corporation, 
or  association  represented  in  such  determination  a  certificate  signed 
by  the  president  of  the  board  and  attested  by  its  seal,  setting  forth 
its  rights  as  so  determined,  and  such  certificate  is  entitled  to  rec- 
ord in  the  office  of  the  county  clerk  of  the  proper  county. 

In  November,  1911,  R.  R.  Sitz,  Fred  Otley,  and  M.  B.  Hayes 
filed  a  petition  with  the  state  board  of  control,  stating  that  they 
were  users  of  the  waters  on  Silvies  river  and  its  tributaries,  and 
requesting  a  determination  of  the  relative  rights  of  the  several 
claimants  to  such  waters.  The  board  thereupon  made  an  order 
granting  the  petition  and  fixing  a  day  when  the  state  engineer 
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would  make  the  examination  and  survey  of  the  streams,  and  the 
division  superintendent  would  commence  the  taking  of  testimony. 
Notice  in  the  manner  required  by  law  was  given  to  the  several 
claimants,  more  than  200  in  number,  all  of  whom  except  the  Pa- 
cific Live  Stock  Company  and  one  other  are  citizens  and  residents 
of  Oregon.  Within  the  time  fixed  in  the  notice,  the  Pacific  Live 
Stock  Company  filed  a  petition  with  the  board,  accompanied  by 
a  bond,  for  a  removal  of  the  matter  to  this  court.  Its  petition  sets 
out  the  proceedings  theretofore  Jiad  before  the  board  of  control,  al- 
leges that  Sitz,  Otley,  and  Hayes  were  at  the  time  of  the  filing  of 
their  petition  with  the  board  and  for  many  years  prior  thereto  and 
ever  since  have  been  and  now  are  residents  of  the  state  of  Oregon, 
and  are  citizens  and  inhabitants  of  such  state,  and  that  the  Live 
Stock  Company  is  a  citizen  and  resident  of  the  state  of  California ; 
that  the  controversy  between  Sitz,  Otley,  and  Hayes  and  the  Live 
Stock  Company  is  wholly  between  citizens  of  different  states  which 
can  be  fully  determined  as  between  them,  and  in  this  behalf  it  is 
averred  that  the  Live  Stock  Company  claims  to  have  heretofore 
taken  and  appropriated  a  large  amount  of  the  waters  of  Silvies 
river  and  its  tributaries  and  applied  the  same  to  beneficial  uses; 
that  Sitz,  Otley,  and  Hayes  likewise  claim  that  they  have  appropri- 
ated and  taken  from  the  river  certain  waters  and  applied  the  same 
to  beneficial  use ;  that  the  Live  Stock  Company  claims  that  its  apH 
propriation  was  prior  in  time  and  in  right  to  that  of  Sitz,  Otley, 
and  Hayes;  that  they  deny  the  appropriation  by  the  company  of 
the  amount  of  water  which  it  claims  to  have  appropriated,  and 
deny  that  such  appropriation  was  prior  in  time  and  prior  in  right 
to  them,  and  deny  that  the  controversy  involves  the  extent  of  the 
appropriation  by  the  Live  Stock  Company  on  the  one  hand  and  by 
Sitz,  Otley,  and  Hayes  on  the  other,  and  the  relative  priority  thereof 
in  point  of  time  and  therefore  in  point  of  right,  and  deny  tiiat  such 
controversy  is  a  severable  one  between  the  Live  Stock  Company 
and  Sitz,  Otley,  and  Hayes,  and  can  be  fully  determined  as  between 
them,  and,  exclusive  of  interest  and  costs,  exceeds  in  value  the  sum 
of  $3,000. 

The  Attorney  General  of  the  state  in  his  official  capacity  and  as 
representing  Sitz,  Otley,  and  Hayes  and  all  the  other  claimants  to 
whom  notice  has  been  sent  except  the  Live  Stock  Company  moves 
to  remand  the  cause  to  the  state  board  of  control  on  the  ground 
(1)  that  the  proceeding  before  the  board  was  not  at  the  time  the 
petition  for  removal  was  filed  a  suit  of  a  civil  nature  at  common 
law  or  in  equity  within  the  meaning  of  the  federal  statutes,  be- 
cause the  board  is  essentially  an  administrative  and  not  a  judicial 
body ;  (2)  that  the  Live  Stock  Company  and  Sitz,  Otley,  and  Hayes 
are  not  the  only  parties  whose  rights  are  involved  in  the  contro- 
versy, and  that  such  controversy  cannot  be  fully  determined  as  • 
between  them,  and  complete  relief  afforded  without  the  presence  of 
all  the  other  claimants  to  the  water;  and  (3)  the  proceeding 
sought  to  be  remanded  is  in  effect  one  instituted  by  the  state  for 
a  judicial  determination  of  the  rights  of  the  various  claimants  to 
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the  waters  of  Silvies  river,  and  is,  in  effect,  a  suit  brought  by  the 
state  in  its  sovereign  capacity  for  that  purpose  and  therefore  not 
removable. 

[1]  Section  24  of  the  Judicial  Code  provides  that  the  District . 
Courts  of  the  United  States  shall  have  original  jurisdiction  "of 
all  suits  of  a  civil  nature  at  common  law  or  in  equity  *  *  * 
between  citizens  of  different  istates,"  where  the  matter  in  contro- 
versy exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of 
$3,000,  and  section  28  that  suits  of  which  the  District  Court  is  given 
jurisdiction  by  this  title  and  "which  are  now  pending  or  which 
may  hereafter  be  brought  in  any  state  court  may  be  removed  into 
the  District  Court  of  the  United  States  for  the  proper  district  by 
the  defendant  or  defendants,  being  nonresidents  of  that  state.  And 
when  in  any  suit  mentioned  in  3iis  section  there  shall  be  a  con- 
troversy which  is  wholly  between  citizens  of  different  states  and 
which  can  be  fully  determined  as  between  them,  then  either  one  or 
more  of  the  defendants  actually  interested  in  such  controversy  may 
remove  said  suit  to  the  District  Court  of  the  United  States  for  the 
proper  district."  The  phrase  "suits  at  common  law  and  in  equity" 
embraces  not  only  ordinary  actions  and  suits,  but  includes  all  the 
proceedings  carried  on  in  the  ordinary  law  and  equity  tribunals 
as  distinguished  from  proceeding^  in  military,  admiralty,  and  ec- 
clesiastical courts.  It  is  a  very  comprehensive  term,  and  is  un- 
derstood to  apply  to  any  proceedings  in  a  court  of  justice  by  which 
an  individual  pursues  a  remedy  which  the  law  affords.  Modes  of 
proceeding  may  vary,  but  as  it  affects  the  ri^ht  of  removal  any 
civil  proceeding  in  a  state  tribunal  in  which  a  judgment  or  decree 
is  sought  as  to  the  rights  of  the  parties  and  presented  by  the  plead- 
ings for  judicial  determination  is  an  action  or  suft  within  the  mean- 
ing of  the  statute,  regardless  of  the  forum  or  tribunal  before  which 
the  matter  is  pending.  Weston  v.  City  Council  of  Charleston,  2 
Peters,  449-464,  7  L.  Ed.  481 ;  Gaines  v.  Fuentes,  92  U.  S.  10,  23 
L.  Ed.  524.  And  the  state  cannot,  by  creating  special  proceedings 
or  special  tribunals,  deprive  the  federal  court  of  jurisdiction  of 
such  a  suit  or  prevent  a  removal.  In  re  The  Jarnecke  Ditch  (C. 
C.)  69  Fed.  161.  But  a  proceeding  carried  on  by  or  before  execu- 
tive or  administrative  officers  in  the  exercise  of  their  proper  func- 
tions cannot  be  regarded  as  a  suit  or  action,  although  it  may  be- 
come such  on  appeal  to  a  court  having  power  to  determine  ques- 
tions of  law  and  fact  either  with  or  without  a  jury,  and  where 
there  are  parties  litigant  to  contest  the  case  on  one  side  or  the 
other.  Upshur  Co.  v.  Rich,  135  U.  S.  467,  10  Sup.  Ct.  651,  34  L. 
Ed.  196;  Waha-Lewiston  L.  &  W.  Co.  v.  Lewiston  Sweetwater 
I.  Co.  (C.  C.)  158  Fed.  137.       ' 

Now  the  preliminary  proceedings  before  the  state  board  of  con- 
trol, in  taking  testimony  and  making  findings  of  fact  concerning 
the  rights  of  the  various  claimants  to  the  waters  of  a  given  stream, 
are,  in  my  judgment,  not  judicial,  but  rather  administrative.  The 
powers  of  the  board  are  not  brought  into  action  by  the  filing  of  a 
paper  in  the  nature  of  a  complaint  setting  up  asserted  rights,  but 
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by  the  mere  presentation  to  it  of  a  petition  or  request  by  one  or 
more  users  of  the  water  without  any  allegations  of  issuable  facts, 
other  than  that  the  petitioner  is  a  water  user  on  the  stream,  and  a 
request  for  the  determination  of  the  relative  rights  of  the  various 
claimants  to  such  waters.  No  affirmative  relief  is  asked  and  no  ad- 
verse pleadings  are  required  or  permitted,  or  issues  joined  until 
after  the  evidence  taken  by  the  board  is  open  to  the  inspection  of 
the  various  claimants  and  owners.  After  the  filing  of  the  petition, 
the  proceedings  are  to  be  conducted  by  the  board  and  upon  its 
initiative*  Neither  the  petitioner  nor  the  claimants  obtain  any 
redress  for  an  injury  as  the  result  of  such  proceedings,  but  merely 
evidence  of  their  title  or  right  to  the  use  of  the  water.  It  is  true 
the  board  is  vested  with  power  to  issue  notice  to  the  various 
claimants  requiring  them  to  present  their  claims,  to  take  testimony 
and  make  findings  of  fact,  but  these  findings  must  be  confirmed 
by  the  court.  The  board  has  no  power  to  make  an  adjudication  of 
the  rights  of  the  claimants.  Its  duty  is  to  ascertain  the  facts  and 
present  them  to  the  court  for  its  consideration.  After  the  evidence 
and  determination  of  the  board. has  been  filed  with  the  court,  the 
proceeding  probably  becomes  a  suit  or  action,  but,  until  the  board 
has  completed  its  examination,  made  its  determination,  and  filed 
its  report,  the  proceedings  are  purely  administrative. 

In  so  far  as  the  board  has  jurisdiction  over  the  adjudication  of 
water  rights,  it  is  in  effect. a  standing  examiner,  created  by  the 
state,  charged  with  the  duty,  when  requested  by  the  users  of  wa- 
ter, of  examining  into  and  reporting  to  the  court  the  facts  on  which 
the  rights  of  the  various  claimants  are  based,  so  that  such  rights 
may  be  authoritatively  settled  and  determined  by  a  judicial  tribu- 
nal. Until  the  report  is  made  and  filed  with  the  court,  there  is 
no  action  or  suit  within  the  meaning  of  the  removable  statute. 

[2]  Again,  a  suit  or  action  is  not  removable  unless  the  con- 
troversy is  one  "wholly  between  citizens  of  different  states  which 
can  be  fully  determined  as  between  them."  The  settled  rule  of 
construction  of  this  provision  is  that  the  whole  subject-matter  of 
the  suit  must  be  capable  of  being  fully  determined  as  between  cit- 
izens of  different  states,  and  complete  relief  afforded  as  to  the 
separate  cause  of  action  without  the  presence  of  others  originally 
made  parties  to  the  suit.  Fraser  v.  Jennison,  106  U.  S.  191,  1  Sup. 
Ct.  171,  27  L.  Ed.  131;  Hyde  v.  Ruble,  104  U.  S.  407,  26  L.  Ed. 
823. 

[3]  The  proceeding  in  question  in  my  opinion  is  not  of  this  char- 
acter. Its  purpose  is  to  have  determined  the  rights  of  all  the 
claimants  to  the  waters  of  Silvies  river.  The  controversy  is  not 
alone  between  the  parties  who  invoked  the  powers  of  the  board 
and  the  Live  Stock  Company  nor  can  it  be  decided  without  the 
presence  of  the  other  claimants.  The  water  is  the  res  or  subject- 
matter  of  the  controversy.  It  is  to  be  divided  among  the  several 
claimants  according  to  their  respective  rights.  Each  claimant  is 
therefore  directly  and  vitally  interested,  not  only  in  establishing 
the  validity  and  extent  of  his  own  claim,  but  in  having  determined 
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all  of  the  other  claims.  The  proceeding  is  essentially  a  suit  for 
the  partition  of  the  waters  of  the  stream  among  the  respective 
owners,  and  as  such  is  not  removable  to  this  court.  Torrence  v. 
Shedd,  144  U.  S.  527,  12  Sup.  Ct.  726,  36  L.  Ed.  528.  It  is  not 
analogous  to  a  suit  to  determine  an  adverse  claim  to  real  estate 
or  to  remove  a  cloud  therefrom.  It  is  a  case  where  divers  and 
sundry  parties  are  entitled  to  use  so  much  of  the  waters  of  a  stream 
as  they  have  put -to  beneficial  use  and  the  purpose  is  to  ascertain 
their  respective  rights  by  a  simple,  economical,  effective,  and  com- 
prehensive proceeding,  and  is  not  a  separable  controversy  between 
different  claimants. 

It  seems  to  me,  therefore,  the  motion  to  remand  is  well  taken  on 
the  ground  that  the  proceeding  at  the  time  the  petition  for  removal 
was  filed  was  not  an  action  at  law  or  suit  in  equity  within  the 
meaning  of  the  statute,  and  the  controversy  is  not  wholly  between* 
the  petitioners  and  the  Live  Stock  Company,  and  is  therefore  not 
separable. 

[4]  I  am  also  impressed  with  the  soundness  of  the  view  that  a 
proceeding  for  the  adjudication  and  determination  of  the  rights  to 
the  use  of  the  waters  within  the  state,  instituted  and  conducted 
as  provided  in  the  legislative  act  of  1909,  is  in  effect  a  proceeding 
on  behalf  of  the  state  through  an  administrative  or  executive  board 
to  have  judicially  settled  in  an  economical  and  practical  way  the 
rights  of  various  claimants  to  the  use  of  the  waters  of  a  stream  or 
source  of  supply,  and  thus  avoid  the  uncertainty  as  to  water  titles 
and  the  long  and  vexatious  controversies  concerning  the  same 
which  have  heretofore  greatly  retarded  the  material  development 
of  the  state.  If  it  is  an  action  by  a  state,  no  removal  can  be  had 
into  this  court  on  the  ground  of  diversity  of  citizenship,  because 
the  state  is  not  a  citizen  within  the  meaning  of  the  removal  stat- 
ute. State  of  Indiana  v.  Alleghany  Oil  Co.  (C.  C.)  85  Fed.  871, 
and  authorities  cited.  If,  however,  I  am  at  fault  in  the  view  ex- 
pressed, there  is  manifestly  such  a  doubt  on  the  subject  as  to 
make  it  the  duty  of  the  court  to  remand  the  cause  to  the  state 
board  of  control  in  compliance  with  the  established  rule  that,  where 
there  is  a  substantial  doubt  as  to  the  right  of  this  court  to  retain 
jurisdiction  of  a  cause  removed  from  a  state  tribunal,  such  doubt 
must  be  resolved  against  the  jurisdiction  here  and  in  favor  of  the 
state  tribunal.  Fitzgerald  v.  Mo.  Pac.  Ry.  (C.  C.)  45  Fed.  812; 
Plant  v.  Harrison  (C.  C.)  101  Fed.  307;  Wrightsville  Hdw.  Co.  v. 
Colwell  (C.  C.)  180  Fed.  589. 

Motion  to  remand  is  therefore  allowed. 
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EVANS  ▼.  VICTOR.  U.  8.  Marshal,  et  aL 

(District  Court.  £.  D.  Oklahoma.    Auguat  80.  1912J! 

No.  1,852. 

L  INDIAIVS   (§{  34,  35*) — iNTBODUOnON   OF  LlQUOB  INTO    INDIAN  TeBBITOBT— 

Indian  CouNTftT. 

That  portion  of  Oklahoma  formerly^  Indian  Territory  did  not  cease 
to  be  Indian  country  on  the  admission  of  the  state,  nor  did  such  ad- 
mission affect  the  application  to  that  part  of  the  state  of  Rev.  St  I 
2139,  or  of  Act  Jan.  30,  1897,  c.  109,  29  Stat  506.  relating  to  the  sale 
of  liquor  to  Indians  and  its  Introduction  into  the  Indian  country,  at  least 
BO  far  as  Its  Introduction  from  points  outside  Vne  state  is  concerned. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  If  60-62;.  Dec 
Dig.  SI  d4,  35.*] 
%  Indians  (S  35*)— Intboouction  of  Lequob  into  Indian  Tebbitoby— Au- 

THOBITT    TO    MaKK    SEABCH. 

Under  Rev,  St.  }  2140,  conferring  on  the  superintendent  of  Indian 
Affairs  and  Indian  agents  or  subagents  authority  to  search  for  liquors 
suspected  of  having  been  unlawfully  introduced  Into  the  Indian  country, 
and  Act  March  1,  1907,  c.  2285,  84  Stat  1017,  extending  such  authority 
to  special  agents  of  the  Indian  bureau  for  the  suppression  of  the  liquor 
traffic  among  the  Indians  and  their  deputies,  such  special  agents  and 
their  deputies  may  make  such  searches  In  that  part  of  Oklahoma  for- 
merly Indian  Territory  by  virtue  of  their  official  position,  and  without 
the  formality  of  search  warrants  or  other  process. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  §§  61,  62;  Dec 
Dig.  9  35.*] 

In  Equity.  Suit  by  W.  E.  Evans  against  S.  G.  Victor,  United 
States  Marshal,  Eastern  District  of  Oklahoma,  and  Henry  A.  Lar- 
sen,  Chief  Special  Officer,  United  States  Indian  Service.  On  mo- 
tion for  preliminary  injunction.     Denied.  * 

Denton  &  Cochran,  of  Muskogee,  Okl.,  for  complainant, 
William  J.  Gregg,  U.  S.  Atty.,  for  defendants. 

CAMPBELL,  District  Judge.  The  question  arises  on  plaintifFs 
application  for  temporary  injunction.  The  bill  alleges  that  the  plain- 
tiff resides  at  Muskogee,  in  this  district;  that  defendant  Victor  is 
United  States  marshal  for  this  district;  that  the  defendant  Larsen 
is  the  duly  appointed,  qualified,  and  acting  chief  special  officer  of 
the  United  States  Indian  service,  located  at  Muskogee,  Okl.,  and 
charged  with  the  duty  of  enforcing  the  laws  of  the  United  States 
prohibiting  the  introduction  of  intoxicating  liiiuors  from  other 
states  of  the  Union  into  the  state  of  Oklahoma ;  that  the  plaintiff 
is  owner  and  proprietor  of  the  Fountain  Drug  Store,  in  Muskogee, 
engaged  in  the  general  retail  drug  business,  including  cigar  stand, 
and  soda  fountain.  It  is  alleged  that  on  August  7,  1912,  the  de- 
fendant Victor,  acting  through  his  deputy,  Joe  Hubbard,  and  the 
defendant  Larsen,  acting  under  color  of  their  said  offices,  entered 
plaintiff's  place  of  business,  over  his  protest,  and  without  the  au- 
thority of  a  search  warrant  or  other  process,  and  proceeded  to  search 
the  same  for  intoxicating  liquors;    that  thereby,  for  reasons  set 

•For  oth«r  easea  im  lame  topic  A  i  jkuubmr  in  D«c.  lb  Am.  Digs.  1907  to  date,  ft  Rep'r  IndaiM 
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out  in  tfie  bill,  the  plaintiff  has  been  damaged  in  the  sum  of  $3,100. 
It  is  further  alleged  that  the  defendants  threaten  to  continue  mak- 
ing such  searches,  without  search  warrant  or  other  process,  and  the 
question  is  raised  whether,  by  virtue  of  their  said  oflSces,  they  may 
lawfully  do  so. 

[1]  It  appears  from  the  response  of  the  defendant  Victor  that 
said  deputy,  Joe  Hubbard,  was  not  acting  as  his  deputy  when  the 
said  search  of  plaintiff's  place  of  business  was*  made,  but  was  acting 
as  deputy  special  officer  under  the  ^aid  Larsen.  So  that  the  ques- 
tion here  is  confined  to  whether  the  defendant  Larsen,  or  his  depu- 
ties, may  make  such  searches  in  the  Eastern  District  of  Oklahoma  by 
virtue  of  their  official  position  and  without  the  formality  of  search 
warrants  or  other  process.  That  so  far  as  the  introduction  of  liq- 
uor is  concerned  the  Eastern  District  of  Oklahoma,  in  which  this 
question  arises,  is  ''Indian  country"  is  settled  by  the  decision  of 
the  Circuit  Court  of  Appeals  for  this  circuit  in  U.  S.  Express  Co. 
V.  Friedman,  191  Fed.  673,  112  C.  C.  A.  37,  unless,  as  contended 
by  counsel  for  plaintiff,  the  later  United  States  Supreme  Court 
cases  of  Ex  parte  Webb,  225  U.  S-  663,  32  Sup.  Ct.  769,  56  L.  Ed. 
1248,  decided  June  10,  1912,  and  Clairmont  v.  United  States,  225 
U.  S.  551,  32  Sup.  Ct.  787,  56  L.  Ed.  1201,  decided  the  same  day 
(neither  of  which  has  been  officially  reported),  may  be  said  to  au- 
thorize a  contrary  holding.  In  the  Friedman  Case,  supra,  the  Cir- 
cuit Court  of  Appeals  holds  that  that  portion  of  Oklahoma  for- 
merly the  Indian  Territory  (which  this  district  now  comprises)  did 
not  cease  to  be  Indian  country  on  the  admission  of  the  state,  nor 
did  such  admission  affect  the  application  to  that  part  of  the  state 
of  Revised  Statutes,  §  2139,  or  of  Act  Jan.  30,  1897,  c.  109,  29  Stat. 
506,  relating  to  the  introduction  of  liquor  into  the  Indian  country. 

In  the  Webb  Case,  the  Supreme  Court  said,  as  to  the  Friedmaii 
Case : 

rrhe  CSlrcnlt  Court  of  Appeals  in  United  States  Express  Company  v. 
Friedman,  191  Fed.  673  [112  C.  G.  A.  87],  dealt  with  the  question  whether 
that  portion  of  Oklahoma  formerly  known  as  the  Indian  Territory  ceased 
to  be  'Indian  country'  upon  the  admission  of  Oklahoma  as  a  state,  so  that 
these  acts  were  no  longer  applicable,  and  with  the  question  whether  the 
admission  of  Oklahoma  as  a  state  had  the  effect  of  repealing  them  so  far 
as  pertained  to  the  introduction  of  liquors  into  the  territory.  Petitioner's 
application  to  this  court  for  a  habeas  corpus  was  intended  to  bring  that  de- 
cision under  review,  and  the  agreed  statement  of  facts  was  designedly  so 
framed  as  to  show  the  grounds  of  his  contention  that  the  locus  in  quo  is 
no  longer  'Indian  country.* 

"The  government,  however,  in  resisting  the  application,  relied  for  sup- 
port of  the  jurisdiction  of  the  District  Court,  not  only  upon  the  acts  just 
referred  to,  but  also  upon  section  8  of  'An  act  to  provide  for  the  ap- 
pointment of  additional  judges  of  the  United  States  court  in  the  Indian 
Territory,  and  for  other  purposes,'  approved  March  1,  1895  (28  Stat  603, 
c  145). 

"The  three  enactments  in  question  are  set  forth  In  chronological  order  in 
the  margin. 

"At  the  time  of  the  passage  of  the  act  of  1895  the  territory  known  as 
the  Indian  Territory  was  that  which  was  described  by  metes  and  bounds 
In  Act  May  2,  1890,  26  Stat  81,  93,  c.  182,  {  29.  It  included  the  lands  of 
the  Cherokee  Nation,  and  the  city  of  Vinita,  where  the  petitioner's  alleged 
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offense  was  committed.  It  is  now,  of  course,  a  part  of  the  state  of  Okla- 
homa. 

'*It  is  not  open  to  serious  dispute  that,  if  the  prohibition  of  the  act  of 
1895  against  'carrying  into  said  territory  any  such  liquors  or  drinks'  re- 
mains operlative  so  far  as  pertains  to  the  carrying  of  intoxicating  liquors 
from  another  state  into  that  part  of  Oklahoma  which  was  the  Indiai^  Ter- 
ritory, the  acts  admittedly  done  by  the  petitioner  constitute  an  oftense  there- 
under, of  which  the  United  States  District  Court  has  Jurisdiction.  Whether 
the  offense  is  sufficiently  alleged  in  the  indictment  is  another  question, 
which,  on  familiar  grounds,  is  not  a  proper  subject-matter  for  inquiry  on 
habeas  corpus.  Ex  parte  Parks,  93  U.  S.  18,  23  L.  Ed.  787;  Ex  parte  Vir- 
ginia, 100  U.  S.  339,  25  L.  Ed.  676;  Ex  parte  Carll.  106  U.  S.  521  [1  Sup. 
a.  535].  27  L.  Ed.  288;  Ex  parte  Belt,  159  U.  S.  95  [15  Sup.  Ct  987],  40 
L.  Ed.  88;  Omelas  ▼.  Ruiz,  161  U.  S.  502  [16  Sup.  Ct  689],  40  L.  Ed.  787. 
Recognizing  this,  counsel  for  the  petitioner,  upon  the  oral  argument  and  in 
a  supplemental  brief,  modified  his  original  contentions,  so  as  to  deal  with 
the  act  of  1895.  As  thus  modified,  the  grounds  upon  which  he  relies  are 
the  following: 

"First  That  the  act  of  1895,  being  a  special  act  applicable  to  the  Indian 
Territory,  had  the  effect  of  superseding  as  to  that  territory  the  existing  gen- 
eral statute  against  the  introduction  and  sale  of  intoxicating  liquors  in  the 
Indian  country. 

"Secondly.  That  the  act  of  1897,  being  amendatory  of  the  general  statute 
against  the  introduction  and  sale  of  intoxicating  liquors  in  the  Indian  coun- 
try, did  not  apply  to  the  Indian  Territory,  because  that  territory  was  cov- 
ered by  the  special  act  of  1895. 

"Thirdly.  That  the  Jurisdiction  cannot  be  rested  upon  the  act  of  1897, 
because  the  place  where  the  alleged  offense  was  committed  was  not  Indian 
country  within  the  meaning  of  that  act,  since  there  was  no  Indian  title  re- 
maining in  the  town  site  of  Vinita;  the  insistence  being  that,  where  there 
is  no  Indian  title,  no  inalienable  land,  and  no  allotted  land  held  in  trust, 
there  can  be  no  'Indian  country.' 

"Fourthly.  That,  whether  the  act  of  1895  or  the  act  of  1897  would  other- 
wise be  applicable,  these  acts  were  both  repealed,  as  to  that  part  of  Oklahoma 
which  was  formerly  the  Indian  Territory,  by  the  force  of  Oklahoma  Enabling 
Act  June  16,  1906,  c.  3335,  34  Stat  267,  under  the  authority  of  which  the 
Constitution  of  Oklahoma  was  adopted  and  a  state  government  established, 
covering  the  territory  previously  known  as  Oklahoma  and  the  Indian  Ter- 
ritory, and  pursuant  to  which  certain  statutes  were  afterwards  enacted  by 
the  state  Legislature,  viz.,  an  act  of  March  24,  1908,  known  as  the  'Billups 
Law'  being  sections  4156-4209  of  the  Compiled  Laws  of  Oklahoma  of  1909, 
and  an  act  passed  March  11,  1911  (Session  Laws  of  Oklahoma,  1910-1911,  pp. 
154-156). 

"The  contentions  of  the  government,  on  the  other  hand,  are: 

"First  That  the  act  of  1895  prohibits  the  liquor  traffic  in  the  Indian  Ter- 
ritory, regardless  of  any  question  concerning  the  term  'Indian  country,*  or 
concerning  the  title  to  particular  lands,  or  the  race  or  color  of  the  per- 
sons affected. 

"Secondly.  That  the  extinguishment  of  the  Indian  land  title  to  the  par- 
ticular locus  in  quo  did  not  remove  it  from  the  operation  of  section  2139, 
R.  S.,  as  amended  by  the  acts  of  1892  and  1897,  because  (among  other  rea- 
sons) a  contrary  intent  is  manifested  in  the  treaties  and  statutes  under 
which  that  title  was  extinguished. 

"Thirdly.  That  neither  by  admitting  Oklahoma  to  statehood,  nor  by  any- 
thing in  the  Enabling  Act,  did  Congress  renounce  its  control  over  the  inter- 
state liquor  traffic  in  what  had  been  the  Indian  Territory. 

"The  question  whether  the  act  of  1895  was  superseded  by  the  act  of  1897 
was  not  much  discussed  in  the  argument  It  is  a  question  of  nicety,  having 
an  importance  extending  beyond  the  exigencies  of  the  present  case.  In  the 
view  we  take  of  the  other  questions,  however,  we  may  simplify  the  discus- 
sion by  assuming  (without  conceding)  that  petitioner's,  first  two  points  are 
well  taken,  and  that  the  act  of  1897  did  not  apply  to  the  Indian  Territory 
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because  that  territory  was  covered  by  the  special  act  of  1895.  This  at  the 
same  time  renders  it  unnecessary  for  us  to  consider  his  third  contention, 
▼iz.,  that  the  locus  in  quo  was  not  Indian  country  within  the  meaning  of 
the  act  of  1897,  because  of  the  extinguishment  of  the  Indian  title.  We  may 
thus  proceed  at  once  to  the  question  of  the  effect  upon  the  act  of  1895  of 
the  Oklahoma  Enabling  Act  of  June  16,  1906  (34  Stat  267,  c.  3335),  and  the 
admission  of  the  state  of  Oklahoma  into  the  Union  pursuant  thereto.  Since 
the  government  concedes  that  the  act  of  1895  has  been  thereby  repealed  sav- 
ing so  far  as  it  prohibited  the  carrying  of  intoxicating  liquors,  etc.,  from 
another  state  into  the  territory,  the  matter  to  be  discussed  is  still  further 
narrowed. 

''Before  passing,  however,  it  should  be  noted  that  section  2139,  R.-  S.,  and 
the  act  of  1897,  contain  prohibitions  respecting  the  sale  of  intoxicating  liq- 
uor to  Indians,  and  in  this,  and  perhaps  in  other  important  respects,  cover 
ground  not  covered  by  the  act  of  1895.  We  must  not  be  understood  as  de- 
ciding that  these  prohibitions  are  no  longer  in  force  within  what  was  the 
Indian  Territory,  either  because  of  the  assumed  effect  of  the  act  of  1895 
In  superseding  the  previous  general  statute  of  which  the  act  of  1897  was 
amendatory,  or  because  of  the  Oklahoma  Enabling  Act  and  the  admission 
of  the  state  thereunder.  The  assumption  we  make  in  favor  of  the  peti- 
tioner is  for  the  purposes  of  the  present  argument  only." 

This  does  not  amount  to  a  holding  that  the  act  of  1897  does  not 
also  apply,  nor  that  this  is  not  Indian  country.  In  the  Clairmont 
Case  it  was  held-  that  the  railroad  right  of  way  involved  had  ceased 
to  be  Indian  country,  because  the  Indian  title  thereto  had  been 
extinguished,  and  there  was  no  provision  of  any  treaty  or  any  act 
of  Congress  indicating  the  intention  of  Congress  that  as  to  the 
right  of  way  in  question  its  status  as  Indian  country  should  con- 
tinue. On  the  question  of  what  is  Indian  country,  the  court,  in 
the  Clairmont  Case,  supra,  say: 

''The  proper  criterion  to  be  appUed  was  considered  In  Bates  v.  Clark,  95 
TJ.  S.  204,  207,  208  [24  L.  Ed.  4711,  where  Mr.  Justice  MUler,  delivering 
the  opinion  of  the  court,  said:  'Notwithstanding  the  immense  changes  which 
have  since  taken  place  in  the  vast  region  covered  by  the  act  of  1834,  by 
the  extinguishment  of  Indian  titles,  the  creation  of  states  and  the«  formation 
of  territorial  governments,  Congress  has  not  thought  it  necessary  to  make 
any  new  definition  of  Indian  country.  Yet  during  all  this  time  a  large 
body  of  laws  has  been  in  existence,  whose  operation  was  confined  to  the 
Indian  country,  whatever  that  may  be.  ♦  ♦  ♦  The  simple  criterion  is 
that  as  to  all  the  lands  thus  described  it  was  Indian  country  wherever  the  In- 
dian title  had  not  been  extinguished,  and  it  continued  to  be  Indian  country 
so  long  as  the  Indians  had  title  to  it,  and  no  longer.  As  soon  as  they 
parted  with  the  title,  it  ceased  to  be  Indian  country,  without  any  further 
act  of  Congress,  unless  by  the  treaty  by  which  the  Indians  parted  with 
their  title,  or  by  some  act  of  Congress  a  different  rule  was  made  applicable 
to  the  case.*" 

It  is  true  that  in  this  district  the  "Indian  title"  to  a  great  portion 
of  the  land,  as  that  term  is  used,  has  been  extinguished.  This  is 
particularly  true  of  the  town  site  of  Muskogee,  where  this  action 
arises,  and,  were  that  the  only  fact  from  which  to  determine  its 
status,  it  might  well  be  said  that  this  is  not  now  Indian  country, 
and  hence  not  subject  to  the  operation  of  the  laws  of  the  United 
States,  relating  to  the  suppression  of  the  liquor  traffic  among  the 
Indians.  But  in  addition  to  that  fact  there  are  the  provisions  of 
the  various  treaties  and  acts  of  Congress  referred  to  in  detail  in 
both  the  Friedman  and  Webb  Cases,  supra,  whereby  Congress 


Digitized  by 


Google 


508  IdO  FBDSRAL  BBPOBTBB 

makes  plain  its  purpose  to  continue  to  protect  the  Indians  of  the 
Five  Tribes  against  the  introduction  of  liquor  into  what  was  the 
Indian  Territory,  making,  as  suggested  in  the  case  of  Bates  v, 
Clark,  supra,  a  different  rule  applicable  to  this  district. 

It  follows  that,  so  far  as  the  introduction  of  liquor  is  concerned, 
all  that  portion  of  the  state  which  formerly  comprised  the  Indian 
Territory  still  continues  to  be  Indian  country,  and  the  site  of  the 
city  of  Muskogee,  in  which  the  acts  complained  of  were  committed, 
being  included  therein,  is  therefore  Indian  country. 

[2]  Section  2140  of  the  Revised  Statutes  of  the  United  States 
provides : 

"If  any  superintendent  of  Indian  affairs,  Indian  agent  or  subagent,  or 
commanding  officer  of  a  military  post,  lias  reason  to  suspect  or  Is  Informed 
that  any  white  person  or  Indian  la  about  to  Introduce  or  has  Introduced 
any  spirituous  Uquor  or  wine  Into  the  Indian  country  in  violation  of  law, 
such  superintendent,  agent,  subagent,  or  commanding  officer,  may  cause  the 
boats,  stores,  packages,  wagons,  sleds,  and  places  of  deposit  of  such  person  to 
be  searched;  and  if  any  such  liquor  is  found  therein  the  same,  together 
with  the  boats,  teams,  wagons,  and  sleds  used  in  conveying  the  same,  and 
also  the  goods,  packages,  and  peltries  of  su(^  person,  shaU  be  seized  and 
delivered  to  the  proper  officer,  and  shall  be  proceeded  against  by  libel  in 
the  proper  court,  and  forfeited,  one-half  to  the  Informer  and  the  other  half 
to  the  use  of  the  United  States ;  and  if  such  person  be  a  trader,  his  license 
shall  be  revoked  and  his  bond  put  in  suit.  It  shall  moreover  be  the  duty 
of  any  person  In  the  service  of  the  United  States,  or  of  any  Indian,  to  take 
and  destroy  any  ardent  spirits  or  wine  found  in  the  Indian  country,  except 
such  as  may  be  introduced  therein  by  the  War  Department  In  all  cases 
arising  under  this  and  the  preceding  section  Indians  shall  be  competent  wit- 


By  Act  March  1,  1907,  c.  2285,  34  Stat.  1017,  it  was  provided 
that: 

'The  powers  conferred  by  section  2140  of  the  Revised  Statutes  upon  In- . 
dian  Agents  and  subagents  and  commanding  officers  of  military  posts,  are 
hereby  conferred  upon  the  special  agent  of  the  Indian  bureau  for  the  sup- 
pression of  the  liquor  traffic  among  Indians,  and  in  the  Indian  country,  and 
duly  authorized  deputies  working  under  his  supervision." 

As  it  appears  that  the  defendant  Larsen  was  such  officer  and  the 
defendant  Hubbard  such  deputy,  and  that  the  acts  committed  were 
in  the  exercise  of  their  respective  duties  as  such  officer  and  deputy, 
after  having  reason  to  suspect  that  there  were  upon  said  premises 
intoxicating  liquors  which  had  been  unlawfully  introduced  into  this 
district,  it  follows  that  they  were  acting  within  their  official  au- 
thority and  the  temporary  injunction  will,  therefore,  be  denied. 
Bates  V.  Clark,  95  U.  S.  204, 24  L.  Ed.  471. 

It  is  so  ordered. 
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INTJEBSTATB  CONST.  CO.,  Limited,  ▼.  EBGBNTS  OF  THB 
UNIVERSITY  OF  IDAHO. 

(District  Court,  D.  Idaho,  C.  D.    Aagnst  20,  1012.) 

L  OOLUEOKS    AlTD    UmYXBaiTIES    <|    10^) — STATE    BOABD    OF    BeGEZTTB— CON- 
TBACTS--IiIABILIT7  TO    SUIT. 

The  Regents  of  the  UnlTersity  of  Idaho,  created  by  an  act  of  the  terri- 
torial Legislature  of  January  ao,  1880  (Laws  1888-89,  p.  17),  and  made  a 
body  corporate,  with  power  to  make  contracts,  may  be  sued  on  Its  con- 
tracts In  a  court  of  general  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Colleges  and  Universities,  Cent.  Dig. 
H  20-31;    Dec.  Dig.  §  lO.*] 

2.  COOBTB   (I  803^)— JUBISDIOTION   OF  FEDERAL  COXTBTS^-SUIT  AQAINST   STATE 
BOABD. 

A  state  may  waive  the  privilege  given  It  by  the  eleventh  constitution- 
al amendment  of  not  being  subject  to  suit  In  a  federal  court,  and 
does  so  as  to  a  state  board,  where  It  creates  It  a  body  corporate,  with 
power  to  sue  and  be  sued  generally. 

[Ed.  Note. — For  other  cases,  see  (Courts,  Cent.  Dig.  H  8^»  844)ii ;  Dec. 
Dig.  §  308.* 

What  are  suits  against  states  within  the  meaning  of  Const  U.  8. 
Amend.  11,  see  note  to  Murray  v.  Wilson  DlstlUlng  Co.,  02  O.  C.  A.  25.] 

8.  States  (I  208*)— Complaint— Sufitoienoy. 

Gnie  complaint  In  an  action  against  a  state  board  on  a  contract  which 
was  wltliln  the  scope  of  Its  general  authority  Is  not  required  to  antici- 
pate a  defense  of  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  i  100;  Dea  Dig. 
I  208.*] 

At  Law.  Action  by  the  Interstate  Construction  Company,  Limited, 
against  the  Regents  of  the  University  of  Idaho.  On  demurrer  to  com- 
plaint.   Overruled. 

C.  J.  Orland,  for  plaintiff. 
Forney  &  Moore,  for  defendant 

DIETRICH,  District  Judge.  The  plaintiflF  prays  for  judgment 
against  the  defendant  in  the  sum  of  $15,554.49,  on  account  of  the  al- 
leged breach  of  a  contract  entered  into  between  the  parties  on  the  24th 
•day  of  June,  1909,  by  which  the  plaintiff,  was  to  construct  for  the 
defendant  an  addition  to  the  administration  building  of  the  University 
of  Idaho.  By  its  demurrer  the  defendant  asserts,  first,  that  it  is  not 
subject  to  the  jurisdiction  of  this  court;  second,  that  there  is  a  defect 
of  parties  plaintiff ;  and,  third,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

[1]  1.  The  defendant  is  a  corporation  created  by  the  Legislature 
of  Idaho  (Laws  1888-89,  p.  17),  and  recognized  by  the  Constitution  of 
the  state,  for  the  purpose  of  holding  the  property  and  administering 
the  affairs  of  the  State  University.  Its  legal  status,  for  jurisdictional 
purposes,  is  discussed  at  some  length,  and  defined,  in  a  written  opin- 
ion filed  in  this  court  on  September  8,  1908,  in  the  case  of  Phoenix 
Lumber  Company,  a  Corporation,  v.  Regents  of  the  University  of 

*For  oUier  casM  lee  same  topic  ft  S  nvubeb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezei 
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Idaho,  197  Fed.  425,  and  it  is  not  thought  necessary  here  to  restate 
the  law  upon  that  head.  However,  while  it  was  decided  in  that  case 
that  the  court  had  jurisdiction,  some  new  considerations  are  now  ad- 
vanced, and  for  that  reason  the  point  merits  further  discussion.  There 
are  two  branches  to  the  question  as  now  presented.  In  the  first  place, 
assuming  that  the  defendant  is  a  corporation  organized  only  to  per- 
form certain  public  functions  of  the  state,  and  that  it  is  therefore,  in 
a  sense,  but  an  arm  of  the  state,  is  it  subject  to  the  process  of  any 
court?  And,  in  the  second  place,  if  it  be  held  that  it  is  subject  to  the 
process  of  the  state  courts,  is  it,  in  view  of  the  eleventh  amendment 
to  the  Constitution  of  the  United  States,  amenable  to  the  process  of 
the  federal  courts? 

Were  it  not  for  certain  decisions  of  the  Supreme  Court  of  the  state, 
rendered  since  the  filing  of  the  opinion  in  Phoenix  Lumber  Company 
v.  Regents,  etc.,  supra,  it  would  be  sufficient  to  say  that  the  first  phase 
of  the  question  is  ruled  by  that  case.  But,  inasmuch  as  this  court 
must  follow  the  construction  placed  upon  the  Constitution  and  statutes 
of  the  state  by  the  highest  court  of  the  state,  respect  must  be  had  to 
the  recent  decisions  of  that  tribunal.  At  the  time  the  Phoenix  Lumber 
Company  decision  was  rendered,  the  Supreme  Court  of  the  state  had 
entertained  jurisdiction  upon  appeal  of  a  suit  similar  thereto,  but  the 
decision  was  not  thought  to  be  conclusive,  for  the  reason  that  the  pre- 
cise point  was  not  raised.  American  Bonding  Co.  v.  Regents  of  Uni- 
versity, 11  Idaho,  163,  81  Pac.  604.  By  way  of  argument  in  the 
Phoenix  Lumber  Company  Case,  and  as  tending  to  support  the  view 
that  it  was  the  general  policy  of  the  sfate  to  permit  corporate  bodies 
having  the  management  and  control  of  public  institutions  to  be  sued 
in  courts  of  law,  reference  was  had  to  the  charter  provisions  of  cer- 
tain of  the  educational  institutions,  including  the  two  State  Normal 
(Schools,  in  the  case  of  each  of  which  there  is  an  express  provision 
of  law  to  the  effect  that  they  may  sue  and  be  sued.  Thereafter,  one 
of  these  schools,  namely,  the  one  at  Albion,  was  drawn  into  litigation, 
the  final  upshot  of  which  was  that  the  Supreme  Court  of  the  state 
held  that  the  corporate  body  having  control  of  the  school  could  not 
be  sued  in  a  court  of  general  jurisdiction,  and  that  the  only  remedy  of 
a  contractor  was  to  seek  a  recommendatory  judgment  in  the  Supreme 
Court  of  the  state  under  the  provisions  of  section  10  of  article  5  of 
the  Constitution,  which  provides  that: 

*'The  Supreme  Court  shall  have  original  jurisdiction  to  hear  claims 
against  the  state,  but  its  decision  shall  be  merely  recommendatory;  no 
process  in  the  nature  of  execution  shall  issue  thereon ;  they  shaU  be  report- 
ed to  the  next  session  of  the  Legislature  for  its  action." 

And  it  was  further  held  that  the  statutory  language,  providing  that 
the  "Board  of  Trustees  [of  the  AlWon  Normal  School]  may  sue  and 
be  sued,"  was  subject  to  the  limitations  of  this  constitutional  provi- 
sion. Thomas  v.  State,  16  Idaho,  81,  100  Pac.  761.  If  this  decision 
stood  alone,  I  should  have  no  hesitation  in  reaching  the  conclusion 
that  the  application  of  the  principle  upon  which  it  rests  requires  that 
it  be  held  that  th6  defendant  here  is  exempt  from  ordinary  judicial 
process.    But  later  the  Moscow  Hardware  Company,  a  corporation. 
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having  a  claim  against  the  Regents  of  the  University,  apparently  as- 
suming that,  under  the  Thomas  decision,  its  only  remedy  was  an  ap- 
plication to  the  Supreme  Court  for  a  recommendatory  judgment,  un- 
*der  the  constitutional  provision  above  quoted,  filed  its  petition  in  the 
Supreme  Coiu-t,  and  thereafter,  upon  a  reference,  the  evidence  was 
reported,  whereupon  the  Supreme  Court,  of  its  own  motion,  held  that 
it  was  without  original  jurisdiction  in  the  premises,  and  that  the  con- 
stitutional provision  did  not  apply.-  Moscow  Hardware  Co.,  Ltd., 
V.  Regents  of  the  University  of  Idaho,  19  Idaho,  420,  113  Pac.  731. 
Unfortunately  there  is,  in  the  majority  opinion,  no  reference  to  the 
Thomas  Case,  and  it  is  not  distinguished  or  expressly  overruled ;  but 
counsel  have  not  attempted  to  reconcile  the  two  cases,  and  I  have  not 
been  able  to  do  so.  The  cause  of  action  here  presented  is,  from  a 
l^al  standpoint,  identical  with  that  involved  in  the  Moscow  Hard- 
ware Company  Case,  and  in  the  majority  opinion  there  it  is  said: 

"Altbough  the  question  of  the  jurisdiction  of  this  court  to  hear  and  de- 
termine this  case  is  not  raised,  it  is  clear  that  this  court  has  no  Jurisdic- 
tion to  render  a  recommendatory  judgment  herein.  ♦  •  ♦  Under  the 
provisions  of  section  3  of  an  act  of  the  territorial  Legislature  approved 
January  30,  1889,  entitled  'An  act  to  establish  University  of  Idaho,'  the 
Board  of  Regents  was  made  a  body  corporate  by  the  name  of  'The  Regents 
of  the  University  of  Idaho,*  and  under  the  provisions  of  section  10,  art  9, 
of  the  Constitution  of  the  state,  the  regents  have  the  general  supervision 
of  the  University  and  control  and  direction  of  all  of  the  funds  of,  and  ap- 
propriations to,  the  University,  under  such  "regulations  as  may  be  prescribed 
by  law.*  The  Board  of  Regents  is  a  body  corporate,  and  when  it  enters 
into  a  contract  for  the  erection  of  buildings,  if  it  fails  to  comply  therewith, 
an  action  may  be  maintained  against  it  to  compel  it  to  do  so,  which  action 
may  be  prosecuted  in  the  district  court  Under  the  foregoing  provisions  of 
the  Constitution  and  statutes,  there  can  be  no  doubt  but  that  the  Board  of 
Regents  is  a  body  corporate,  and  may  sue  and  be  sued,  and  that,  when  they 
enter  into  a  contract,  they  are  liable  to  the  process  of  the  district  court  the 
same  as  any  other  corporation  organized  under  the  laws  of  the  state.** 

It  will  thus  be  seen  that  the  conclusion  of  the  Supreme  Court  in 
its  most  recent  decision  is  identical  with  that  announced  by  this  court 
in  the  Phoenix  Lumber  Company  Case,  supra,  and  therefore  furnishes 
no  reason  why  we  should  now  adopt  a  different  view. 

[2]  Passing  to  the  other  branch  of  the  jurisdictional  question, 
the  language  of  the  eleventh  amendment  is  that: 

"The  judicial  power  of  the  United  States  shall  not  be  construed  to  ex- 
tend to  any  suit  in  law  or  equity  commenced  or  prosecuted  against  one  of 
the  states  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state." 

The  defendant,  in  response  to  the  process  of  this  court,  appeared 
upon  the  13th  day  of  November,  1911,  and  filed  simultaneously  a 
demurrer  and  a  motion.  As  already  indicated,  the  demurrer  not 
only  asserts  want  of  jurisdiction,  but  puts  forward  other  objections 
to  the  complaint,  and  by  its  motion  the  defendant  seeks  to  have 
stricken  from  the  complaint  several  different  paragraphs  thereof. 
It  is  confidently  arg^ued  upon  behalf  of  the  plaintiff  that,  by  raising 
other  questions  and  making  other  objections  than  those  which  re- 
late to  the  jurisdiction,  the  defendant  has  waived  the  jurisdictional 
question,  which  relates,  not  to  the  subject-matter,  but  to  the  per- 
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son  of  the  defendant  alon^,  and,  under  the  authorities,  the  point 
would  seem  to  have  much  merit.  St.  Louis  &  San  Francisco  R. 
Co.  V.  McBride,  141  U.  S.  127,  130,  11  Sup.  Ct.  982,  35  L.  Ed.  659; 
Texas  &  Pacific  R.  R.  Co.  v.  Cox,  145  U.  S.  603,  12  Sup.  Ct.  905, 
36  L.  Ed.  829.  However,  I  am  reluctant  to  hold  that  the  right  of 
the  defendant,  if  any  there  be,  to  claim  exemption  from  the  process 
of  this  court,  has  been  waived  in  this  manner,  and,  without  decid- 
ing, I  shall  assume  that  it  has  all  the  rights  which  it  had  when  the 
action  was  commenced. 

But  has  it  not  waived  the  exemption  provided  by  the  eleventh 
amendment  in  another  way?  It  is  familiar  law  that  a  sovereignty 
may  forego  its  privilege  and  consent  to  be  sued.  Such  consent  may 
be  limited,  as  where  the  right  is  conferred  upon  claimants  to  wage 
their  claims  against  the  state  in  some  designated  tribunal  cre- 
ated exclusively  for  that  purpose,  or  the  consent  may  be  general, 
as  where  it  is  provided  that  it  may  be  sued  in  courts  of  general 
jurisdiction,  as  are  natural  persons,  and  private  corporations.  It 
might  have  been  provided  by  the  Legislature  that  the  Regents  of 
the  State  University  could  be  sued  in  the  state  courts  of  general 
jurisdiction,  but  not  in  the  federal  courts,  or  in  the  federal  courts, 
and  not  in  the  state  courts,  or  exclusively  in  some  special  tribunal 
of  limited  jurisdiction.  In  short,  the  whole  matter  is  within  the 
discretion  of  the  state,  as  to  whether  it  will  permit  itself  to  be  sued 
at  all,  and,  if  at  all,  in  what  tribunals.  As  we  have  already  seen, 
under  the  construction  placed  upon  the  Constitution  and  statutes 
of  the  state  by  the  highest  court  thereof,  "the  Board  of  Regents  is 
a  body  corporate,  and  may  sue  and  be  sued,  and  that  when  they 
enter  into  a  contract  they  are  liable  to  the  process  of  the  district 
court  the  same  as  any  other  corporation  organized  under  the  laws 
of  the  state." 

While  the  phrase  "district  court,"  as  here  used,  doubtless  refers 
to  the  state  district  court,  it  is  not-thought  that  the  Supreme  Court 
intended  to  limit  the  rights  of  contractors  to  the  state  tribunsds. 
The  state  district  court  was  referred  to,  because  it  is  the  court  of 
original  general  jurisdiction  in  the  state.  The  holding  of  the  Su- 
preme Court  seems  to  be  that  the  defendant,  a  body  corporate,  may 
sue  and  be  sued  as  any  other  corporation  organized  under  the  laws 
of  the  state.  In  that  view,  the  sovereign  has  consented  that,  in 
so  far  as  it  is  represented  by  the  "Regents  of  the  University  of 
Idaho,"  it  may  be  sued  in  this  court.  Beers  v.  Arkansas,  20  How. 
527,  529,  15  L.  Ed.  991;*  Clark  v.  Barnard,  108  U.  S.  436,  447,  2 
Sup.  Ct.  878,  27  L.  Ed.  780;  Railway  Co.  v.  Whitton,  13  Wall.  270, 
286,  20  L.  Ed.  571 ;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154 
U.  S.  362,  391,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014;  Smyth  v.  Ames, 
169  U.  S.  466,  516,  18  Sup.  Ct.  418,  42  L.  Ed.  819;  Smith  v.  Reeves, 
178  U.  S.  436,  440,  20  Sup.  Ct.  919,  44  L.  Ed.  1140.  Accepting  slS 
correct  the  construction  placed  upon  the  Constitution  and  statutes 
by  the  Supreme  Court  of  the  state,  it  is  not  apparent  how  we  can, 
with  propriety,  decline  to  take  jurisdiction  of  the  plaintiff's  claim. 
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2.  The  second  objection  raised  by  the  demurrer  is  a  defect  of  par- 
ties; the  point  being  that  in  the  contract  sued  upon,  a  copy  of 
which  is  attached  as  an  exhibit  to  the  complaint,  the  Interstate 
Construction  Company  is  designated  as  a  corporation,  whereas  by 
the  first  paragraph  of  the  complaint  it  is  alleged  that  it  is  a  special 
and  limited  copartnership,  organized  under  the  laws  of  the  state  of 
Michigan.  .  At  the  oral  argument  it  was  suggested  by  counsel  for 
the  plaintiflF  that  the  inconsistency  had  first  been  called  to  his  at- 
tention by  the  demurrer,  and  he  desired  leave  to  amend  by  inter- 
lineation upon  the  face  of  the  complaint,  and  such  leave  will  be 
granted. 

[3]  3.  The  third  objection  is  that  the  complaint  does  not  state 
facts  sufiicient  to  constitute  a  cause  of  action  against  the  defend- 
ant. The  reasoning  in  support  of  the  objection  is,  in  brief,  that, 
the  corporate  powers  of  the  defendant  being  limited,  to  state  a 
cause  of  action  against  it,  it  is  requisite  that  the  plaintiff  affirma- 
tively show  by  its  complaint  that  the  moneys  required  to  discharge 
the  obligation  arising  out  of  its  contract  with  the  plaintiff  were, 
under  the  law,  available  for  that  purpose  at  the  time  the  contract 
was  executed.  In  support  of  the  argument  reference  is  made  to 
the  case  of  Moscow  Hardware  Company  v.  Regeilts,  supra,  where, 
in  the  course  of  the  opinion,  it  was  said : 

*'In  entering  into  said  contracts— that  is,  for  the  construction  of  the  Agri- 
cultural Building  and  the  foundation  of  the  Administration  Building — the 
Board  of  Regents  had  no  authority  to  carry  an  indebtedness  against  the 
state  which  the  Board  of  Regents  had  n6t  the  funds  to  pay.  They  have  no 
authority  whatever  to  incur  any  indebtedness  against  the  state,  directly  or 
Indirectly,  in  the  erection  of  University  buildings  for  which  they  have  no 
funds  to  pay.  They  have  no  authority  to  erect  a  building  with  the  hope  or 
expectation  of  thereafter  securing  appropriation  from  the  Legifldature  or  a 
recommendatory  Judgment  from  this  court'* 

To  what  extent,  if  at  all,  thi^  principle  should  be  held  to  con- 
clude the  rights  of  the  plaintiff,  cannot,  in  my  judgment,  be  prop- 
erly decided  at  the  present  time.  The  complaint  states  a  cause  of 
action.  It  was  within  the  general  scope  of  the  authority  of  the 
defendant  to  erect  the  building,  and  hence  to  enter  into  a  contract 
like  that  referred  to  in  the  complaint.  The  demurrer,  therefore, 
is,  in  effect,  a  plea  of  ultra  vires.  Usually,  where  the  transaction 
pleaded  is  within  the  general  scope  of  the  authority  of  the  de- 
fendant, ultra  vires  is  a  defense,  to  be  pleaded  and  proved  by  the 
defendant,  and  need  not  be  anticipated  and  avoided  by  the  plain- 
tiff. There  are  cogent  reasons  for  such  a  rule ;  but  they  need  no*: 
be  stated,  because  the  rule  is  well  settled.  The  contract,  therefore 
being  within  the  general  scope  of  the  authority  of  the  Regents,  if, 
for  some  special  reason,  or  if,  because  of  the  existence  of  some  spe- 
cial conditions,  they  were  unauthorized  to  enter  into  such  contract, 
they  rtiay  plead  and  prove  the  same  as  a  defense  to  the  action. 

The  demurrer  will,  therefore  be  overruled,  except  as  to  the  sec- 
ond point,  and  in  respect  to  that  the  plaintiff  will  be  permitted  t»> 
amend  upon  the  face  of  the  complaint 
199P.-^88 
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it  may  be  added  that  a  motion  tp  strike  has  been  submitted,  to- 
gether with  the  demurrer;  but,  as  I  understand,  it  raises  no  ques- 
tions other  than  those  raised  by  the  demurrer,  and  it  will  therefore 
be  overruled. 


THE  EVOLUTION. 

(District  Court,  D.  Massacbusetta.    January  80,  1912.) 

No.  tm. 

L  Collision  ({  71*) — Schoonsb  Bbsaking  fboic  Anchobagb— Dsfbctitx  Ap> 

PLIANCES. 

A  schooner,  which  drifted  from  her  anchorage  during  a  storm  not  more 
violent  than  might  ordinarUy  be  expected,  by  reason  of  the  parting  of 
an  anchor  chain,  whidi  was  old  and  insufficient,  held  solely  in  fault  for 
a  collision  with  another  anchored  vessel  to  her  leeward. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  1 101;  Dea  Dig. 
§  71.*] 

2.  Salvagc  ({  13*) — Salvage  Services — ^Towing  Schooitsr  to  Safe  Ak- 
chobagb--c0mpen8at10n. 

A  tug,  which  voluntarUy  went  to  the  assistance  of  a  schooner  in  an 
exposed  outer  harbor  daring  a  storm,  where,  her  anchor  chains  having 
parted,  she  was  held  by  lines  made  fast  to  another  anchored  schooner, 
and  in  response  to  her  signals  for  assistance  towed  her  to  a  safe  an- 
chorage in  the  inner  harbor,  held  entitled  to  a  salvage  award  of  $50; 
the  service  requiring  about  two  hours. 

[Ed.  Note.— For  other  cases,  see  Salvage,  C^t  Dig.  |§  23-25;  Dec 
Dig.  1 13.* 

Salvage  awards  in  federal  courts,  see  note  to  The  Lamington,  80  CL  C. 
A.  280,1 
8.  Salvage  ({  7*) — Salvage  Sebvices — Holding  Dbifting  Vessel  in  Stoem. 

The  schooner  Evolution,  lying  anchored  at  night  in  an  exposed  outer 
harbor,  during  a  storm,  parted  one  of  her  anchor  chains,  and,  dragging 
her  other  anchor,  fouled  the  schooner  M.  D.  S.,  and  after  parting  from 
her  second  anchor  made  fast  by  another  line,  furnished  by  the  M.  D.  S., 
which  so  held  her  until  morning,  when  she  was  taken  away  by  a  tug. 
There  were  no  other  means  of  assistance  at  hand,  and,  but  for  that  of 
the  M.  D.  S.,  she  would  undoubtedly  have  drifted  on  the  rocks  and  been 
wrecked.  Held,  that  the  service  of  the  M.  D.  S.  entitled  her  to  a  salvage 
reward. 

[Ed.  Note.— For  other  cases,  see  Salvage,  Cent  Dig.  If  13,  26;   Dec 
Dig.  I  7.*] 
4.  Seamen  (S  27*) — ^Pbiorities  of  Liens — ^Wages  of  Seaken  anu  Collision 
Damages. 

The  lien  for  wages  earned  prior  to  a  collision  by  the  crew  of  the  ves- 
sel in  fault  is  inferior  to  that  for  the  damages  caused  by  the  coUision. 

[Ed.  Note. — For  other  cases,  see  Seamen,  Cent  Dig.  §§  4,  157-109; 
Dec.  Dig.  I  27.*1 

In  Admiralty.  Suit  by  Alexander  Watson,  owner  of  the  schooner 
M.  D.  S.,  against  the  schooner  Evolution,  for  salvage  and  collision 
damages;  also  petition  for  salvage  by  the  Mariners*  Towboat  Com- 
pany, owner  of  the  tug  Eveleth.    Decree  for  both  libelants. 

Carver,  Wardner  &  Goodwin,  for  libelant  and  petitioner. 
Blodgett,  Jones  &  Bumham,  for  claimant. 

»For  other  caiet  Me  Mine  topic  ft  8  number  in  Dec.  ft  Am.  Dlffi.  1907  to  date,  ft  Rep*r  Indexei 
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DODGE,  District  Judge.  The  libelant  is  the  owner  of  the  British 
schooner  M.  D.  S.  On  November  12,  1911,  while  bound  on  a  voyage, 
under  charter,,  from  Hantsport  to  Vineyard  Haven  for  orders,  then 
to  discharge  in  Long  Island  Sound  or  at  New  York,  she  anchored  in 
Gloucester  outer  harbor,  just  inside  the  breakwater.  On  November 
16,  the  Evolution,  also  a  British  vessel,  came  into  the  harbor  and 
anchored  near  by.  Both  vessels  remained  at  anchor  until  the  night 
between  Saturday,  November  18th,  and  Sunday,  November  19th, 
when  the  wind  began  to  blow  strong  from  the  southwest,  and  in- 
creased in  force  until  it  became  a  considerable  gale.  Soon  after  1  a. 
ra.,  the  Evolution,  being  to  windward  of  the  M.  D.  S.  and  having 
two  anchors  down,  broke  adrift  from  one  anchor,  dragged  the  other, 
came  down  upon  the  M.  D.  S.,  and  fouled  her,  carrying  away  her 
jib  boom,  bowsprit,  with  the  rigging  and  head  gear  attached.  After 
getting  clear,  the  Evolution  swung  to  her  port  anchor  and  also  made 
herself  fast  with  a'  line  to  the  quarter  of  the  M.  D.  S.  Thus  the  ves- 
sels lay  until  about  3:15  a.  m.,  when  the  Evolution  broke  adrift  a 
second  time,  from  her  porlr  anchor,  still  holding,  however,  by  the  line 
fast  to  the  M.  D.  S.  Another  line  was  ps^ssed  to  her  from  the  M.  D. 
S.,  and  she  lay  astern  of  that  vessel,  secured  by  these  two  lines,  until 
nearly  5  a.  m.,  when  the  Evolution's  line  parted,  and  another  part  of 
the  line  belonging  to  the  M.  D.  S.  had  to  be  used  instead.  This  held 
her  till  after  7  a.  m.,  when  the  tugboat  Eveleth  came  down  from 
Gloucester  to  where  the  vessels  lay,  and  towed  the  Evolution  to  a 
safe  anchorage  in  the  inner  harbor.  The  Wind  had  continued  to  blow, 
heavily  from  the  time  she  first  broke  adrift  until  she  was  safely  an- 
chored as  above. 

The  owner  of  the  M.  D.  S.  claims  salvage  for  keeping  the  Evolu- 
tion from  going  ashore  during  the  time  she  remained  attached  to 
his  vessel,  and  claims  damages  for  the  collision.  The  master  and 
crew  of  the  M.  D.  S.  join  as  libelants  for  salvage.  The  Mariners' 
Towboat  Company,  which  owns  the  Eveleth,  has  presented  a  claim 
for  salvage.  No  claim  to  the  Evolution  has  been 'filed,  nor  is  there 
any  answer  to  the  libel  on  her  behalf.  She  was  sold  by  the  marshal 
on  December  16th  for  $650,  and  $583.71,  being  the  net  proceeds  of 
her  sale,  is  in  the  registry.  Ernest  Eye  and  three  others,  claiming 
to  have  been  the  crew  of  the  Evolution,  have  presented  claims  for 
wages  due  them,  which  they  ask  to  have  paid  out  of  these  proceeds. 

The  hearing  has  been  ex  parte  so  far  as  the  Evolution  is  con- 
cerned, but  the  libelant  has  contested  the  claim  of  the  towboat  and 
the  wages  claim. 

[1]  I  have  no  hesitation  in  finding  the  Evolution  in  fault  for  the 
collision.  She  is  presumptively  in  fault  for  fouling  a  vessel  at  anchor, 
and  there  is  evidence  sufficient  to  show  that  both  the  anchor  chains 
which  she  was  using  parted  because  they  were  old,  insufficient,  and 
unsafe.  Although  the  wind  was  strong  at  the  time,  there  is  nothing 
to  show  that  either  the  wind  or  the  sea  caused  by  it  were  heavier 
than  ought  ordinarily  to  be  expected  on  such  a  voyage,  or  heavier  than 
reasonably  sufficient  tackle  would  have  resisted. 

Passing  for  the  present  the  claims  of  the  Evolution's  crew,  if  the 
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Eveleth  has  a  salvage  claim,  it  is  entitled  to  precedence  as  against 
the  proceeds,  because  her  salvage  services  were  latest  in  order;  and 
if  the  M.  D.  S.  has  a  salvage  claim,  it  ranks  next.  If  salvage  com- 
pensation is  due  either  or  both  these  vessels,  the  fact  that  there  are 
now  proceeds  in  court,  available  for  the  payment  either  of  collision 
damages  or  wages,  is  partly  or  wholly  because  of  the  services  for 
which  such  compensation  is  to  be  made. 

[2]  As  to  the  Eveleth's  services,  I  cannot  hold  that  they  were  mere 
towage  services,  deserving  only  the  ordinary  towage  compensation 
of  $5.  The  tug,  learning  that  there  was  a  schooner  in  the  outer  har- 
bor which  might  need  assistance,  voluntarily  went  down  there  to  look 
for  her,  found  the  Evolution  signaling  for  assistance,  and  tendered 
her  services,  which  were  accepted  without  inquiry  or  bargain.  The 
Evolution's  peril  lay  in  the  prospect  that  the  M.  D.  S.  might,  for  her 
own  safety,  be  forced  to  decline  to  hold  the  Evolution  longer  bjr  the 
strong  wind  and  sea,  which  did  not  then  appear  likely  to  diminish, 
or  in  the  prospect  that  the  lines  connecting  the  two  vessels  might 
part.  The  evidence  does  not  satisfy  me  that  the  immediate  danger 
of  either  event  happening  was  very  great,  but  it  was  impossible  to 
tell  at  the  time  just  how  great  the  danger  was.  The  Evolution,  once 
adrift,  was  helpless  to  navigate  by  herself,  and  the  rocky  shore  to  lee- 
ward was  close  at  hand,  as  was  also  another  vessel,  still  nearer  to 
leeward.  There  was  no  prospect  of  any  other  immediate  assistance. 
Though  the  actual  time  occupied  by  the  tug's  services  was  only  about 
two  hours,  and  the  actual  distance  traversed  by  her  in  rendering  them 
only  about  2^  miles  in  all,  I  think  the  circumstances,  though  not  jus- 
tifying any  great  addition  to  the  towage  value  of  the  services,  en- 
title her  to  an  award  of  $50. 

[3]  The  services  of  the  M.  D.  S.  consisted  in  permitting  the  Evolu- 
tion to  be  made  fast  to  her  for  several  hours,  and  thus  holding  her 
safe  from  the  fate  of  drifting  ashore.  Extra  strain  was,  of  course, 
thereby  put  upon  the  M.  D.  S.  and  her  anchor,  which  had  to  hold  both 
vessels  during  the  time.  One  of  the  lines  used,  as  has  been  stated, 
belonged  to  the  M.  D.  S.,  and  t,his  line  was  passed  to  the  Evolution, 
at  the  time  her  own  line  parted,  by  some  of  the  crew  in  the  boat  of 
the  M.  D.  S.  It  was  dark  during  the  greater  part  of  the  time  while 
the  vessels  remained  fast  to  each  other,  so  that  there  was  no  oppor- 
tunity to  signal  for  or  obtain  other  assistance.  Counsel  have  not 
cited,  nor  have  I  found,  any  case  in  which  services  similar  to  these 
have  been  compensated  as  salvage  services ;  but  the  M.  D.  S.  was  un- 
der no  legal  obligation  to  render  them,  and  they  benefited  the  Evolu- 
tion. Having  voluntarily  permitted  another  vessel  thus  to  make  use 
of  and  endanger  her,  it  can  hardly  be  just  to  deny  her  any  claim  to 
compensation.  The  often  quoted  statement  in  The  Blackwall,  10 
Wall.  1,  11,  19  L.  Ed.  870,  "Useful  services  of  any  kind,  rendered 
to  a  vessel  or  her  cargo,  exposed  to  any  impending  danger  and  im- 
minent peril  of  loss  or  damage,  may  entitle  those  who  render  such 
services  to  salvage  reward,"  covers  this  case.  The  benefit  derived  by 
the  Evolution  from  these  services  seems  to  me,  on  the  whole,  not  less 
considerable  than  that  derived  from  those  rendered  by  th.e  tug,  but 
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not  materiaUy  greater,  and  I  shall  award  for  them  the  same  amount 
of  $50. 

[4]  Unless  the  Evolution's  crew  have  a  prior  claim  for  wages,  all 
that  remains  of  the  proceeds  must  go  to  the  owners  of  the  M.  D.  S. 
in  satisfaction  of  their  damage  claim,  which  will,  in  any  event,  much 
exceed  the  entire  proceeds  in  amount.  Whatever  the  decisions  may 
have  been  in  other  districts,  in  this  district  the  lien  for  wages  earned 
prior  to  the  collision,  by  the  crew  of  the  vessel  in  fault,  has  always 
been  postponed  to  the  lien  for  damages  caused  by  the  collision.  The 
Enterprise,  1  Lowell,  455,  Fed.  Cas.  No.  4,498.  We  are  dealing  here 
with  a  British  vessel,  as  was  Judge  Lowell  in  The  Enterprise.  Judge 
Lowell  made  a  later  similar  decision  in  Veazie  v.  The  Frank  Herbert, 
decided  at  the  June  term,  1878  (No,  700),  but  not  reported,  in  which 
case  the  vessel  was  American.  The  only  Court  of  Appeals  decision 
upon  the  question  is  to  the  same  effect.  The  F.  H.  Stanwood,  49 
Fed.  577,  1  C.  C.  A.  379.  See  The  John  G.  Stevens,  170  U.  S.  113, 
119,  18  Sup.  Ct.  544,  42  L.  Ed.  969.  I  must  follow  the  decisions  in 
this  court,  and  give  priority  to  the  collision  claim.  It  may  be  remarked 
that  neither  the  mate,  cook,  nor  two  seamen  who  have  signed  and 
sworn  to  the  petition  for  wages  have  appeared  to  testify;  that  the 
greater  part  of  their  claims  are  for  wages  long  overdue,  particularly 
in  the  case  of  the  mate  and  one  seaman,  who  have  been  making  suc- 
cessive voyages  in  the  schooner  since  the  early  part  of  1911;  and 
that  the  only  evidence  in  support  of  their  claims  was  given  by  the 
master,  who  it  appears  is  really  the  only  person  interested  in  the 
schooner,  though  she  stands  in  the  name  of  his  brother.  The  master 
and  all  the  crew  live  in  Nova  Scotia.  He  has  collected  about  $500 
freight,  and  about  $450  insurance  since  the  1st  of  November,  1911. 
I  should,  in  any  event,  hesitate  to  accept  his  unsupported  testimony. 

What  will  then  remain  of  the  fund  in  court  must  be  paid  to  the 
libelant  in  satisfaction  of  his  collision  damages.  As  no  defense  is 
interposed  to  his  libel,  the  decree  cannot  bind  the  owners  of  the 
Evolution  beyond  the  fund  with  which  I  am  dealing.  It  will,  there- 
fore, be  imnecessary  to  determine  with  precision  the  amount  which 
he  might  recover,  were  those  owners  before  the  court.  In  his  orig- 
inal libel,  sworn  to  November  20,  1911,  the  amount  of  damages  alleged 
for  injuries  to  the  M.  D.  S.,  and  for  expenses  of  the  master  and 
crew,  and  otherwise,  was  $2,000.  In  his  amended  libel,  sworn  to  by 
him  December  1,  1911,  the  allegations  are  that  the  cost  of  the  schoon- 
er's repairs,  in  his  estimate,  will  be  about  $2^00,  that  she  has  been^ 
and  will  be  detained  by  reason  of  them,  that  he  was  sustained  other 
damages  by  reason  of  the  expense  incurred  in  having  her  surveyed, 
and  by  reason  of  her  detention,  which  he  estimates  at  about  $700. 
The  evidence  which  he  has  introduced,  standing  uncontradicted, 
would,  I  think,  justify  an  assessment  of  these  damages  at  nearly  or 
quite  $2,000.  It  will  be  sufficient,  however,  for  the  purposes  of  this 
case,  to  direct  in  the  decree  that  the  libelant  recover  the  balance  of 
the  proceeds  in  court. 

The  evidence,  as  it  stands,  does  not  seem  to  me  to  afford  the  ma- 
terial for  making  any  apportionment  between  owners  and  members 
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of  the  crews  of  the  amounts  awarded  for  salvs^,  and,  unless  it  ap- 
pears that  such  an  apportionment  by  the  court  will  be  really  necessary, 
the  decrees  may  run  in  favor  of  the  respective  libelants  generally. 


UNITED  STATES  T.  CHAVEZ. 

(District  Conrt,  W.  D.  Texas,  El  Paso  Diylsion.    October  6,  1012.) 

No.  1,590. 

Neutsalitt  Laws  (5  6*) — ^Violation — Muiotiors  of  Wab — "Expobt.** 

Joint  Congressional  Resolution  No.  89,  Marcli  14,  1912  (37  Stat  — ), 
provides  that,  whenever  the  President  Shall  find  that  in  any  American 
country  conditions  of  domestic  violence  exist  which  are  promoted  by 
arms  or  munitions  of  war  procured  from  the  United  States,  and  shall 
make  proclamation  thereof,  it  shall  be  unlawful  to  "export,'*  except  un- 
der such  limitations  as  shall  be  prescribed  by  the  President,  any  arms 
or  munitions  of  war  from  any  place  in  the  United  States  to  such  country, 
until  otherwise  ordered  by  the  President  Held,  that  the  word  "export** 
was  limited  to  a  transportation  of  arms  or  munitions  of  war  from  any 
place  in  the  United  States  to  "such  country'*;  and  hence  a  charge  that 
accused,  with  intent  to  export  munitions  of  war  from  the  dty  of  El  Paso 
to  a  place  in  Mexico,  in  violation  of  a  proclamation  by  the  President  pur- 
suant to  such  resolution,  did  make  a  shipment  of  cartridges,  etc.,  by 
transporting  them  on  his  person  from  one  point  to  another  in  the  city 
of  El  Paso,  did  not  charge  a  violation  of  the  resolution.  (Citing  3  Words 
and  Phrases,  2600-2602.) 

[Ed.  Note.— For  other  cases,  see  Neutrality  Laws,  Cent  Dig.  §{  14-17 ; 
Dec.  Dig.  §  6.*] 

Amulfo  Chavez  was  indicted  for  violating  Joint  Resolution  March 
14,  1912,  relating  to  the  exportation  of  munitions  of  war  from  any 
place  in  the  United  States  to  a  country  in  which  conditions  of  domestic 
violence  existed.    On  demurrer  to  indictment.     Sustained. 

The  question  to  be  decided  is  whether  the  indictment  in  this  case  charges 
an  offense  under  the  law.    The  charging  part  of  the  indictment  is  as  follows: 

"That  heretofore,  to  wit  on  the  3d  day  of  May,  A.  D.  1912,  in  the  city  and 
county  of  El  Paso,  in  the  state  of  Texas,  In  the  3^estem  district  of  Texas, 
and  within  the  Jurisdiction  of  this  court  one  Amulfo  Chavez,  alias  Amuto 
Chavez,  late  of  said  district,  did  unlawfully,  knowingly,  willfully,  and  with 
intent  to  export  the  munitions  of  war  hereinafter  described  from  the  said 
city  of  £1  Paso  to  Ciudad  Juarez  in  Mexico,  make  a  certain  shipment  of  cer- 
tain munitions  of  war,  to  wit  two  thousand  (2,000)  Winchester  cartridges, 
of  the  caliber  30-80 :  that  is  to  say,  did  make  a  shipment  of  said  munitions 
of  war  from  said  city  of  El  Paso,  and  with  said  Ciudad  Juarez  in  Mexico 
as  the  destination  of  said  shipment  by  transporting  the  same  on  his  person 
from  a  point  the  exact  location  of  which  is  to  your  grand  Jury  unknown,  and 
hence  not  here  given,  near  the  intersection  of  North  El  Paso  and  San  FYan- 
cisco  streets,  in  said  city  of  El  Paso,  to  a  point,  the  exact  location  of  which 
is  to  your  grand  Jury  unknown,  and  hence  not  here  griven,  but  which  is  near 
the  intersection  of  South  Stanton  and  Fifth  streets,  in  the  said  city  of 
Bl  Paso." 

A  motion  to  quash  is  interposed  by  the  defendant  based  upon  the  follow- 
ing ground:  *'Said  indictment  is  insufElcient  in  this:  That  it  fails  to  charge 
that  the  defendant  exported  munitions  of  war  from  the  United  States." 

The  charge  against  the  defendant  is  predicated  upon  a  Joint  resolution  of 
Congress,  approved  March  14,  1912,  and  the  proclamation  of  the  President 
issued  the  same  day.  The  proclamation,  containing  the  essential  features 
of  the  Joint  resolution,  is  in  the  following  language: 

*For  other  oaiei  see  tame  topic  ft  S  kumbbb  In  Deo.  ft  Am.  Digi.  1907  to  date,  ft  Rep*r  Indexes 
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"Whereas,  a  Joint  resolution  of  Congress  approved  Marcb  14,  1912,  reads 
and  provides  as  follows:  That  whenever  the  President  shall  find  that  in 
any  American  country  conditions  of  domestic  violence  exist  which  are  pro- 
moted by  the  use  of  arms  or  munitions  of  war  procured  from  the  United 
States,  and  shall  make  proclamation  thereof,  it  shall  be  unlawful  to  export, 
except  under  such  limitations  and  exceptions  as  the  President  shall  prescribe, 
any  arms  or  munitions  of  war  from  any  place  in  the  United  States  to  such 
country  until  otherwise  ordered  by  the  President  or  by  Congress.* 

''And  whereas,  it  is  provided,  by  section  2  of  the  said  Joint  resolution,  'that 
any  shipment  of  material  hereby  declared  unlawful  after  such  a  proclamation 
shall  be  punishable  by  fine  not  exceeding  ten  thousand  dollars  or  imprison- 
ment not  exceeding  two  years,  or  both': 

"Now,  therefore,  I,  William  Howard  Taft,  President  of  the  United  States 
of  America,  acting  under  and  by  virtue  of  the  authority  conferred  in  me  by 
the  said  Joint  resolution  of  Congress,  do  hereby  declare  and  proclaim  that  I 
have  found  that  there  exist  in  Mexico  such  conditions  of  domestic  violence, 
promoted  by  the  use  of  arms  or  munitions  of  war  procured  from  Uie  United 
States,  as  contemplated  by  the  said  Joint  resolution;  and  I  do  heieby  ad- 
monish all  citizens,  of  the  United  States  and  every  person  to  abstain  from 
every  violation  of  the  provisions  of  the  Joint  resolution  above  set  forth, 
hereby  made  applicable  to  Mexico,  and  I  do  hereby  warn  them  that  all  viola- 
tions of  such  provisions  will  be  rigorously  prosecuted.  And  I  do  hereby  en- 
Join  upon  all  officers  of  the  United  States,  charged  with  the  execution  of  the 
laws  thereof,  the  utmost  diligence  in  preventing  violations  of  the  said  Joint 
resolution  and  this  my  proclamation  issued  thereunder,  and  in  bringing  to 
trial  and  punishment  any  offenders  against  the  same." 

Charles  A.  Boynton,  U.  S.  Atty.,  and  S.  Engelking,  Asst.  U.  S.  Atty. 
Robert  L.  HoUiday,  of  El  Paso,  Tex.,  for  defendant 

MAXEY,  District  Judge  (after  stating  the  facts  as  above).  Re- 
jecting unnecessary  verbiage,  the  real  charge  against  the  defendant  is 
that  he  made  a  shipment  of  certain  munitions  of  war,  by  transporting 
on  his  own  person,  from  one  point  in  the  city  of  El  Paso  to  another 
point  within  said  city,  with  intent  to  export  the  same  to  the  republic 
of  Mexico.  Does  the  act  thus  charged  offend  against  the  law?  By 
the  first  section  of  the  joint  resolution,  fully  set  forth  in  the  statement 
of  the  case,  it  is  provided  that,  after  proclamation  has  been  made, 
"it  shall  be  unlawful  to  export  *  *  *  any  arms  or  munitions  of 
war  from  any  place  in  the  United  States  to  such  country";  the  last 
two  words  referring,  as  applied  to  the  allegations  of  the  indictment,  to 
the  republic  of  Mexico.  The  offense  being  thus  defined,  the  second 
section  of  the  resolution  proceeds : 

"That  any  shipment  of  material  hereby  declared  unlawful  after  such  a 
proclamation  shall  be  punishable  by  fine  not  exceeding  ten  thousand  doUars, 
or  imprisonment  not  exceeding  two  years,  or  both." 

It  is  thus  seen  that  by  the  terms  of  the  first  section  of  the  resolution 
the  act  denounced  as  unlawful  is  the  exportation  (to  export)  arms  or 
munitions  of  war  frcHn  the  United  States  to  the  country  where  do- 
mestic violence  exists,  etc.  The  language  is  plain  and  without  obscur- 
ity. If  a  doubt  could  be  entertained  as  to  the  meaning  of  the  word 
'  "export,"  such  doubt  is  removed  by  the  very  words  of  the  resolution. 
The  exportation  must  be  from  any  place  in  the  United  States  to  "such 
country."  And  this  is  the  generally  accepted  definition  of  the  word  "ex- 
port." United  States  v.  Forsythe,  25  Fed.  Cas.  1152;  Kidd  v.  Flag- 
ler (C-  C.)  54  Fed.  367;  Dooley  v.  United  States,  183  U.S.  154,  22 
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Sup.  Ct.  62,  43  L.  Ed.  128;  3  Words  and  Phrases,  2600-2602;  1 
Bouvier's  Law  Diet.  p.  564;  Webster's  Dictionary.  In  Kidd  v.  Flag- 
ler, supra,  the  court  used  the  following  language: 

"The  authorities  seem  to  be  tinanimons  on  the  point  that  merchandise  la 
exported  from  this  county  when  it  is  landed  in  a  foreign  country." 

Having  ascertained  the  meaning  of  the  first  section  of  the  resolu- 
tion, it  remains  to  consider  the  second  section.  The  important  words 
are  the  following: 

.  '*That  any  shipment  of  material  hereby  declared  unlawful  after  such  a 
proclamation  shall  be  punishable,"  etc 

We  have  seen  that  the  exportation  of  arms  and  munitions  of  war 
is  the  only  act  declared  unlawful  by  the  first  section,  and  it  would 
appear  naturally  to  follow  that  such  act  only  is  made  punishable  by  the 
second  section.  If  the  word  "material"  referred  solely  to  arms  or 
munitions,  without  regard  to  their  exportation,  then  every  removal 
of  arms  or  munitions  of  war  from  place  to  place  within  the  city  of 
El  Paso  would  be  embraced  within  the  denunciation  of  the  law.  But 
it  is  obvious  that  such  a  construction  of  the  resolution  would  be  re- 
'pugnant  to  common  sense,  and  hence  that  it  was  never  intended  by 
the  Congress.  Nor  would  the  addition  of  the  words  in  that  connec- 
tion, "with  intent  to  export  to  Mexico,"  employed  by  the  pleader  in 
the  indictment,  render  an  offense  an  act  which  is  not  denounced  as  a 
crime,  because  (1)  the  word  "intent"  is  not  used  in  the  resolution, 
and  therefore  does  not  appear  to  be  an  ingredient  of  the  offense ;  and 
(2)  the  transportation  or  shipment  from  place  to  place  within  El  Paso 
of  arms  and  munitions  of  war,  with  intent  to  export  the  same  to  Mex- 
ico, would  amount  to  the  mere  unexecuted  purpose — ^that  is,  attempt — 
on  the  part  of  the  person  charged  to  commit  the  forbidden  act,  and 
would  fall  short  of  the  overt  act  essential  to  complete  the  offense. 

The  resolution  cannot  be  construed  to  include  an  attempt  to  export 
without  doing  violence  to  its  language,  and  without  disregarding  the 
accepted  rules  for  the  construction  of  statutes.  And,  in  addition, 
such  construction  would  import  into  the  resolution  an  offense  for 
which  the  Congress  has  failed  to  provide.  The  distinction  between 
attempt  to  commit  an  offense  and  its  actual  commission  is  so  well 
recognized  that  citation  of  authority  in  its  support  is  altogether  un- 
necessary. In  this  immediate  connection,  however,  it  may  be  in- 
structive to  note  what  was  said  by  the  Supreme  Court  in  the  smug- 
gling case  of  Keck  v.  United  States,  172  U.  S.  444,  445,  19  Sup.  Ct. 
257,  43  L.  Ed.  505.  In  that  case  Mr.  Justice  (now  Chief  Justice) 
White,  as  the  organ  of  the  court,  used  this  language: 

"WTiatever  may  be  the  difficulty  of  deducing  solely  from  the  text  of  the 
statute  a  comprehensive  definition  of  smuggling  or  clandestine  introduction, 
two  conclusions  arise  from  the  plain  text  of  the  law:  First  That  whilst  it 
embraces  the  act  of  smuggling  or  clandestine  introduction,  it  does  not  include  • 
mere  attempts  to  commit  the  same.  Nothing  in  the  statute  by  the  remotest 
possible  implication  can  be  found  to  cover  mere  attempts  to  commit  the  of- 
fense referred  to.  It  was,  indeed,  argued  at  bar  that,  as  the  concealment  of 
goods  at  the  time  of  entering  the  waters  of  the  United  States  tended  to  ren- 
der possible  a  subsequent  smuggling,  therefore  such  acts  should  be  considered 
and  treated  as  smuggling;  but  this  contention  overlooks  the  plain  distinction 
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betipri^n  the  attempt  to  commit  an  offense  and  its  actual  commission.  If  this 
premise  were  true,  then  every  unlawful  act  which  had  a  tendency  to  lead  up 
to  the  subsequent  commiselon  of  an  offense  would  become  the  offense  itself; 
that  is  to  say,  that  one  would  be  guilty  of  an  offense  without  having  done 
the  overt  act  essential  to  create  the  offense,  because  something  had  been 
done  which,  if  carried  into  further  execution,  might  have  constituted  the 
crime." 

What  was  said  by  the  learned  justice  in  the  Keck  Case  has  peculiar 
significance  when  applied  to  the  case  at  bar.  The  allegations  of  the 
indictment,  as  understood  by  the  court,  charge  in  effect  that  the  de- 
fendant attempted  to  export  munitions  of  war — nothing  more;  and 
as  the  jo*int  resolution  is  directed  against  actual  exportation,  and  not 
merely  the  attempt  to  export,  the  acts  charged  against  the  defendant 
are  not  embraced  within  the  prohibition.  The  word  "shipment,"  em- 
ployed in  connection  with  the  words  ''material  hereby  declared  unlaw- 
ful," can  only  refer,  in  the  judgment  of  the  court,  to  material  shipped, 
exported,  to  the  country  where  the  disturbance  exists,  since  it  is  only 
such  material  that  is  declared  to  be  unlawful  by  the  first  section  of 
the  resolution,  defining  the  offense.  Viewing  the  question  from  any 
standpoint,  it  is  difficult  to  conceive  how  the  acts  charged  against  the 
defendant  can  be  construed  to  be  within  the  meaning  of  the  law. 

Being  of  the  opinion,  therefore,  that  the  indictment  fails  to  charge 
an  offense,  it  follows  that  the  motion  to  quash  should  prevail.  It  is 
deemed  proper  to  state  that,  owing  to  the  aggravated  condition  of 
affairs  existing  on  our  border,  and  to  the  number  of  cases  here  pend- 
mg  against  parties  charged  with  the  violation  of  the  joint  resolution, 
the  question  discussed  is  regarded  as  one  of  unusual  importance,  and 
for  this  reason  the  court  has  given  to  it  careful  and  anxious  considera- 
tion. If  error  has  been  committed,  the  appropriate  appellate  tribunal 
may  apply  the  proper  corrective.  Act  March  2,  1907,  c.  2564,  34  Stat. 
1246.  If,  on  the  other  hand,  the  ruling  be  affirmed,  then  the  Con- 
gress may,  in  its  discretion,  enact  such  additional  legislation  as  may 
by  that  body  be  deemed  wise  and  proper. 

For  the  reasons  stated,  the  motion  should  be  sustained,  and  the  m- 
dictment  dismissed;  and  it  is  so  ordered. 


THE  GREYSTOKB  OASTLB. 
(District  Court,  N.  D.  California.    September  14,  1912.) 

1.  Collision  (§  W*) — Ovebtaking  Vessel — Neglect  to  ^ep  Lookout. 

A  steamship  which  overtook  and  ran  down  a  tug,  which  was  preceding 
her  in  San  Francisco  Bay  for  the  purpose  of  docking  her  at  the  city, 
held  solely  in  fault  for  not  keeping  out  of  the  way  as  required  by  the 
rules,  and  for  not  keeping  a  lookout  forward ;  it  appearing  from  the  evi- 
d^ice  that  the  tug  maintained  her  course  and  speed  as  was  her  duty. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  §|  197-199 ;  Dec. 
Dig.  §  94.*]   

*For  other  caies  lee  same  topic  &  S  numbkr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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2.  Collision  (|  105*)—FAUL'r— Evidence.  «^_.*, 

Where  one  vessel  wias  guilty  of  a  clear  violation  of  the  rmes  mimcieii« 

to  account  for  a  collision,  she  cannot  escape  llabiUty  by  raising  a  mere 

doubt  as  to  the  conduct  of  the  other  vessel. 

[Ed.  Note.— For  other  cases,  see  Collision,  Dec.  Dig.  |  105.*] 
8.  Collision  (§  62*)— Ovebtakino  Vessels— Duty  of  Overtaken  Vessel. 

An  overtaken  vessel  la  under  no  duty  to  keep  a  lookout  aft  to  prevent 

being  run  down  by  the  overtaking  vessel,  but  has  a  right  to  act  on  the 

presumption  that  the  latter  will  keep  out  of  her  way. 
[Bd.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  1 62 ;    Dec.  Dig.  1 52.* 
Collision  with  overtaking  vessels,  see  note  to  The  Rebecca,  60  a  O. 

A.  254.]    . 

• 

In  Admiralty.  Suit  by  the  Shipowners'  &  Merchants'  Tugboat 
Company,  owner  of  the  tu^  Sea  Prince,  against  the  steamship  Grey- 
stoke  Castle.    Decree  for  libelant. 

Ira  A.  Campbell,  of  San  Francisco,  Cal.,  for  libelant. 

Nathan  H.  Frank,  of  San  Francisco,  Cal.,  for  respondent 

BEAN,  District  Judge.  This  is  a  case  of  a  collision.  It  occurred 
in  San  Francisco  Bay  between  the  steamship  Greystoke  Castle  and 
the  tug  Sea  Prince  about  5  o'clock  in  the  afternoon  of  November  18, 
1910.  The  tug  had  been  employed  by  the  steamship  to  undock  her 
at  Port  Costa  and  redock  her  at  the  city.  After  the  steamer  had  been 
undocked  at  Port  Costa,  the  two  vessels  proceeded  down  the  river 
and  bay,  each  on  its  own  power.  The  tug  was  in  advance.  The 
steamer  had  no  outlook  forward,  and  the  officer  on  the  bridge  could 
not  see  the  water  within  200  or  300  feet  of  her  stem.  When  they 
arrived  off  the  lower  end  of  Angel  Island,  the  tug  was  run  into  and 
sunk  by  the  steamer,  and  all  her  crew  except  the  captain  drowned. 
The  owners  of  the  tug,  claiming  that  the  Greystoke  Castle  was  at 
fault,  because  she  did  not  have  a  proper  lookout  and  because  she 
failed  to  keep  a  safe  distance  from  the  tug,  in  violation  of  the  rules 
of  navigation  requiring  her  to  keep  out  of  the  way  of  the  tug,  brought 
this  proceeding  to  recover  the  damages  caused  thereby.  The  claim- 
ant maintains  that  there  was  no  fault  on  the  part  of  the  steamship, 
but  that  the  tug  reversed  just  as  she  was  entering  the  strong  tide  run- 
ning to  starboard,  suddenly  throwing  the  tug  imder  the  bow  of  the 
steamer,  and  thus  causing  the  collision. 

[1]  At  the  hearing  I  was  impressed  with  the  view  that  the  steamer 
was  at  fault,  and  a  careful  re-examination  of  the  record  and  the  briefs 
of  counsel  confirm  me  in  that  opinion.  There  is  an  irreconcilable 
conflict  in  the  testimony  as  to  the  speed  and  movement  of  the  two 
vessels  after  they  left  Port  Costa  and  up  to  the  time  of  the  collision. 
The  master  of  the  Greystoke  Castle  says  that  he  did  not  make  to 
exceed  8  knots,  and  the  captain  of  the  tug  testifies  that  his  speed 
was  from  9  to  9Vi  knots,  and  that  it  was  not  reduced.  Manifestly 
both  of  these  statements  cannot  be  true.  It  would  be  an  impossibility 
for  a  vessel  making  no  more  than  8  knots  an  hour  to  overtake  and 
run  down  a  vessel  ahead  going  at  the  rate  of  9  or  9Vi  knots  an  hour, 
as  long  as  both  boats  kept  their  speed.    If,  therefore,  the  case  had  to 

•For  oUi«r  caset  see  lame  topic  tk  8  numbxb  in  D«e.  St  Am.  Digs.  1907  to  datt,  Jb  Rep*r  Indozcc 
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be  determined  from  the  testimony  of  interested  parties  alone,  its  solu- 
tion would  be  difficult.  However,  it  does  not  depend  on  the  absolute 
speed  of  the  two  vessels,  nor  the  testimony  of  their  officers.  There 
were  eyewitnesses  to  the  collision  and  the  movement  of  the  vessels 
prior  thereto,  who  are  wholly  disinterested,  and  whose  testimony  I 
think  unmistakably  fixes  the  fault.  At  the  time  the  Greystoke  Castle 
and  the  Sea  Prince  were  approaching  the  upper  end  of  Angel  Island, 
the  Monticello  swung  out  from  the  Immigration  Wharf  on  her  regular 
voyage  to  San  Francisco.  The  captain  of  the  Monticello  testifies 
that  at  that  time  the  tug  was  about  400  feet  ahead  of  the  steamer; 
that  the  Monticello  came  in  on  the  starboard  side  of  the  two  vessels, 
and  ran  on  a  course  parallel  and  about  200  or  300  feet  distant  from 
them  until  the  collision ;  that  when  off  Point  Simpton  the  Monticello 
was  abreast  of  the  Greystoke  Castle,  and  was  ahead  of  her  about  150 
feet  when  they  reached  Quarry  Point;  that  at  that  time  the  tug  was 
about  150  or  200  feet  ahead  of  the  Greystoke  Castle;  that  the  Grey- 
stoke Castle  commenced  to  crawl  up  on  the  tug,  and  continued  to  do 
so  until  the  moment  of  the  collision ;  that  he  observed  their  positions 
particularly,  because  he  was  watching  the  General  Frisbie,  which  was 
on  the  port  side ;  that — 

**1  commenced  to  watch  them  more  after  leaving  Quarry  Point,  because  the 
Frisbie  is  on  the  same  run  as  we  are.  I  had  a  lot  of  Chinese  on  board  that 
day,  with  their  baggage,  which  we  had  to  get  off.  It  was  low  water,  and  we 
had  all  the  baggage  down  on  the  lower  deck  of  the  Monticello.  If  the  EYisbie 
i>eat  me  in,  I  should  have  to  take  the  low  deck,  and  I  thought  we  might  be 
able  to  beat  her  In,  and  I  thought  I  would  watch  the  Frisbie  to  see  where 
she  was,  because  she  was  on  the  other  side  of  the  Greystoke  Castle.  I  hap- 
pened to  be  watching  and  see  when  she  got  across  the  bow  of  the  Greystoke 
Castle,  to  see  what  position  she  was  In.  *  *  *  I  was  on  the  port  side  of 
the  Monticello" 

— and  was  watching  the  Greystoke  Castle  and  the  tug  all  the  time. 
That  at  the  time  of  the  collision — 

"the  big  steamer  seemed  to  Uft  the  small  one  on  her  quarter,  and  shove  her 
around  his  bow  about  15  feet,  and  turn  her  clear  over.  Her  fore  foot  shot 
out  of  the  water,  and  her  stern  went  under  Just  like  that  (illustrating).  She 
went  right  over.  I  never  see  nothing  of  her  stem  after  the  big  boat  hit  hef 
and  forced  her  down.  Her  fore  foot  shot  out  of  the  water  Just  like  a  por- 
poise. Just  as  it  happened  I  stopped  and  commenced  backing."  The  tug  did 
not  "seem  to  lose  any  more  speed  than  she  had  previous  to  that,  and  I  had 
been  watching  the  speed.  *  *  *  She  was  going  about  the  same  speed  I 
noticed  right  along.  I  was  watching  on  the  opposite  side.  I  was  watching 
for  the  Frisbie.  She  was  going  on  the  Oakland  side,  and  did  not  seem  to  be 
losing  any.    She  had  the  same  bone  in  her  mouth  that  she  had  previously." 

Now,  no  one  had  a  better  opportunity  of  seeing  and  observing  the 
movement  of  the  vessels  and  all  that  occurred  at  the  time  of  the  col- 
lision than  this  witness,  and  his  testimony,  I  think,  is  entitled  to  great 
weight.  Moreover,  he  is  corroborated  by  Gardner,  Kennah,  Trum- 
bly,  and  Harrington,  who  were  passengers  aboard  the  Monticello,  and 
who  were  observing  the  movements  of  the  Greystoke  Castle  and  the 
tug  from  the  time  they  passed  the  upper  end  of  Angel  Island  to  the 
collision.  So  I  take  it  to  be  clearly  establrshed  that  during  that  time 
that  Greystoke  Castle  was  continually  crawling  up  on  the  tug.  She 
was  therefore  the  overtaking  vessel  and  obligated  to  keep  out  of  the 
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way.  Article  24,  Inland  Rules.  The  burden  of  proof  is  upon  her  to 
show  that  the  collision  was  caused  by  no  fault  on  her  part,  but  by 
some  fault  or  neglect  of  duty  on  the  part  of  the  tug.  The  Governor, 
Fed.  Cas.  Noi  5,645;  The  Sif  (D.  C.)  181  Fed.  412;  The  Cephalonia 
(D.  C.)  29  Fed.  332.  And  this  I  think  she  has  wholly  failed  to  do.  It 
was  the  duty  of  the  tug  to  keep  her  course  and  speed,  and  she  was  not 
at  fault  for  doing  so.  The  Delaware,  161  U.  S.  459,  16  Sup.  Ct.  516, 
40L.  Ed.  771. 

It  is  insisted  by  the  respondent  that  the  tug  changed  her  course  and 
speed,  so  as  to  bring  her  suddenly  under  the  bow  of  the  Greystoke 
Castle  and  thus  caused  the  collision;  but  this  defense  is  not  sus- 
tained by  the  evidence.  The  captain  of  the  tug  testified  that  he  was 
maintaining  the  same  course  and  speed  at  the  time  of  the  collision 
that  he  had  been  going  for  some  considerable  time  prior  thereto,  and 
had  not  veered  therefrom  nor  slackened  the  same;  and  he  is  cor- 
roborated, as  we  have  seen,  by  the  testimony  of  the  captain  of  the 
Monticello  and  the  passengers  aboard  that  vessel.  An  attempt  is  made 
to  discredit  the  testimony  of  the  eyewitnesses  by  inferences  or  con- 
clusions sought  to  be  drawn  from  the  condition  of  the  engines  of  the 
tug  when  she  was  raised.  At  that  time  her  throttle  was  found  wide 
open  and  clamped,  the  steam  was  shut  off  from  the  reversing  engine, 
the  reversing  lever  was  a  little  beyond  the  center  and  slightly  clamped, 
the  links  were  in  full  reverse  position,  and  the  hawser  was  in  the 
wheel.  It  is  argued  that  this  shows  that  the  engine  must  have  been 
reversed  before  the  collision  and  under  the  bow  of  the  steamer. 

[2]  Different  theories  were  advanced  by  experts  to  account  for 
these"  facts,  and  much  testimony  was  given  by  the  respective  parties 
in  reference  thereto;  but  at  the  most  it  only  suggests  a  doubt  as  to 
the  conduct  of  the  tug,  and  that  is  not  sufficient  to  relieve  the  Grey- 
stoke Castle  from  liability.  The  tug  was  a  privileged  vessel.  It  was 
her  duty  to  keep  her  course  and  speed,  and  it  was  the  duty  of  the 
Greystoke  Castle  to  keep  out  of  her  way  and  not  run  her  down.  She 
was  closely  following  the  tug,  with  no  lookout,  and  apparently  with- 
out taking  any  precaution  to  ascertain  the  position  of  the  tug  or  her 
distance.  She  was  therefore  guilty  of  a  clear  violation  of  the  rules 
of  navigation  sufficient  to  account  for  the  collision,  and  cannot  es- 
cape liability  by  raising  a  mere  doubt  as  to  the  conduct  of  the  tug. 
Doubts  should  be  resolved  in  favor  of  the  tug  and  against  the  Grey- 
stoke Castle.    The  Pocomoke  (D.  C.)  150  Fed.  193. 

[3]  The  claim  is  made  that  the  tug  was  at  fault  because  her  crew 
were  not  at  their  stations  at  the  time  of  the  collision.  The  bodies  of 
three  of  the  crew  of  five  were  found  in  the  messroom  when  the 
tug  was  raised,  and  there  was  evidence  that  just  a  short  time  be- 
fore the  collision  some  one  was  seen  by  one  of  the  passengers 
of  the  Monticello  to  go  from  the  engine  room  to  the  stern  of  the 
tug  and  return.  But  this  was  not  a  fault  contributing  to  the  col- 
lision. The  tug  had  a  right  to  assume  that  the  burdened  vessel 
would  discharge  her  duty,  and  to  make  her  course  and  keep  her 
speed  on  that  assumption.  The  Britania,  153  U.  S.  130,  14  Sup. 
Ct.  795,  38  L.  Ed.  660;  The  Free  State,  91  U.  S.  200,  23  L.  Ed. 
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299;  The  Delaware,  161  U.  S.  459,  16  Sup.  Ct.  516,  40  L.  Ed.  771 ; 
Hutchinson  v.  The  Northfield,  154  U.  S.  629,  App'x,  14  Sup.  Ct. 
1184,  24  L.  Ed.  680.  It  was  not  her  duty  to  keep  a  lookout  aft  to 
prevent  being  run  down  by  the  steamer,  so  long  as  she  performed 
her  duty  in  holding  her  course  and  speed.  The  Fannie,  11  Wall. 
238,  20  L.  Ed.  114;  The  Eider  (D.  C.)  37  Fed.  903;  The  Havana 
(D.  C.)  54  Fed.  411;  The  Anna  W.  (D.  C.)  181  Fed.  604;  The 
Fannie  Hayden  (D.  C.)  137  Fed.  280. 

Again,  it  is  claimed  that  at  the  time  of  the  collision  the  tug  had 
just  passed  into  a  tide  rip  caused  by  the  opposing  and  cross-cur- 
rents of  the  river  and  Oakland  tide,  and  that  her  speed  was  thereby 
retarded,  while  the  steamer  was  still  under  the  influence  of  the 
down  current,  and  thus  the  collision  is  accounted  for,  without  the 
fault  of  the  Greystoke  Castle.  The  evidence  does  not  support  this 
theory.  The  captain  of  the  tug  testified  that  his  boat  was  not 
affected  either  in  her  course  or  speed  by  the  tide  rip,  and  the  cap- 
tain of  the  Monticello  says  that  both  vessels  had  passed  through 
and  were  out  of  the  effect  of  the  tide  rip  at  the  time  of  the  colli- 
sion. I  can  find  no  satisfactory  evidence  that  the  tide  rip  materi- 
ally affected  either  the  speed  or  course  of  the  vessel. 

Upon  the  whole  testimony  I  am  clearly  of  the  opinion  that  the 
collision  was  caused  by  the  fault  of  the  Greystoke  Castle  and  she 
is  liable  for  the  damages  arising  therefrom.  The  usual  order  of 
reference  will  be  made. 


PITTSBXJBjGH-BUFFALO  00.  ▼.  GHEKO. 

(District  Court,  W.  D.  Pemusylyanla.    June  19,  1912.) 

No.  882. 

1.  Mastbb  and  SxavAirr  (i  106*) — ^Dxttt  to  EMPLOTi — Saivtt  or  Tools,  sto. 

One  owes  one's  employ^  a  nontransferable  duty  to  furnish  them  with 
reasonably  safe  appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and  Serrant,  Gent  Dig.  {  175 ; 
Dec.  Dig.  I  103.*] 

2.  Master  and  Sebvant  (|  103*) — Goal  Mines — Safett  of  Appliances — 

Statxjtoby  Pbo vision. 

That  Act  Pa.  May  15,  1893  (P.  L.  52),  which  requires  a  bituminous  coal 
mine  operator  to  employ  a  certified  mine  foreman,  with  control  over  the 
mine,  does  not  relieve  an  operator  from  liability  for  Injury  to  a  miner 
resulting  from  failure  of  a  boss  to  have  a  defective  appliance  repaired, 
though  the  boss  was  employed  by  that  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  |  175; 
Dec.  Dig.  I  103.*] 

At  Law.  Action  by  John  Cheko  against  the  Pittsburgh-Buffalo 
Company.  On  motion  by  defendant  for  judgment.  Motion  over- 
ruled. 

Stone  &  Stone,  of  Pittsburgh,  Pa.,  for  plaintiff  in  error. 
Brown  &  Stewart,  of  Pittsburgh,  Pa.,  for  defendant  in  error. 

*Por  other  casM  lee  Mme  topic  &  (  nxtmber  in  Dec.  ft  Am.  Digs.  1907  to  d.<\to,  ft  Rop'r  Indexes 
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BUFFINGTON,  Circuit  Judge.  The  plaintiff,  John  Cheko,  op- 
erated a  coal-cutting  machine  in  defendant's  mines.  These  ma- 
chines were  moved  from  place  to  place  as  required  on  compressed 
air  motors  operated  by  regular  motormen.  The  verdict  establishes 
the  fact  that  in  the  absence  of  motormen  and  with  the  knowledge 
of  defendant  the  operators  of  coal-cutting  machines  were  accus- 
tomed to  themselves  operate  the  motors  to  move  their  cutting  ma- 
chines. On  the  day  of  the  accident  Cheko  took  one  of  the  motors 
to  so  move  his  machine,  and  when  nearing  a  closed  ventilating  door 
in  the  mine  he  was  unable  to  stop  the  car  by  reason  of  its  defec- 
tive brake,  and  was  badly  injured  by  a  collision  with  said  door. 
The  proofs  on  behalf  of  the  plaintiff  tended  to  show  that  Williams, 
a  regular  motorman,  a  day  or  so  before  the  accident,  found  the 
brake  on  this  motor  was  defective  and  would  not  take  hold.  He 
reported  the  fact  to  Murphy,  the  motor  boss,  who  had  charge  of 
repairing  the  motors  and  of  the  machine  shop  where  such  repairs 
were  made.  The  motor,  however,  was  left  on  the  switch,  where 
it  was  accustomed  to  stand.  On  the  day  following,  or  possibly 
the  second  day,  Cheko,  not  knowing  the  brake  was  defective,  took 
and  used  the  machine  as  above  stated. 

[1]  Of  the  primary,  nontransferable  duty  of  an  employer  to 
furnish  an  employe  with  reasonably  safe  tools  and  appliances  there 
is  no  question,  and  as  to  that  duty  the  jury  was  charged  in  refer- 
ence to  the  facts  of  this  case  in  language  to  which  no  objection 
was  then  or  now  made.  The  verdict  may  therefore  be  assumed  to 
settle  the  question  of  negligence  against  the  defendant  in  that  re- 
gard. 

[2]  But  from  liability  therefor  defendant  contends  to  be  relieved 
by  reason  of  the  act  of  Pennsylvania  of  May  15,  1893  (P.  L.  52), 
entitled  "An  act  relating  to  bituminous  coal  mines,  and  providing 
for  the  lives,  health,  safety  and  welfare  of  persons  employed  there- 
in." Its  contention  in  that  regard,  in  substante,  is  that  said  act 
compelled  the  defendant  to  employ  a  certified  mine  foreman,  who 
had  exclusive  control  of  the  mine ;  that  the  said  mine  foreman  em- 
ployed Murphy  and  Williams ;  that  the  state,  having  compelled  the 
defendant  to  employ  such  mine  foreman,  has  in  effect  taken  the 
control  of  the  mine  out  of  the  defendant's  hands,  and  therefore 
for  the  negligence  of  Murphy  in  failing  to  repair  this  motor  the 
defendant  is  not  answerable. 

To  this  contention  we  cannot  accede.  The  act  in  question,  while 
creating  the  office  of  mine  foreman  and  defining  his  duties,  nowhere 
confers  on  him  the  right  or  duty  of  furnishing  or  overseeing  the 
furnishing  of  appliances  for  transporting  coal.  That  act  by  articfe 
6,  §  1,  provides  that: 

"In  order  to  better  secure  the  proper  yentUatlon  of  the  bituminous  coal 
mines  and  promote  the  health  and  safety  of  the  persons  employed  therein, 
the  operator  or  superintendent  shall  employ  a  competent  and  practical  inside 
foreman  for  each  and  every  mine,  to  be  called  mine  foreman;  said  mine 
foreman  shall  have  passed  an  examination  and  obtained  a  certificate  of  com- 
petency or  of  service  as  required  by  thi^  act  •  ♦  ♦  Said  mine  foreman 
*    *    *    shall  keep  a  careful  watch  over  the  ventilating  apparatus  and  air- 
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wftys,  traveling  ways,  pnmp  and  pnmp  timbers  and  drainage,  and  shall  often 
instruct  and  as  far  as  possible,  see  that  as  the  miners  advance  their  excava- 
tions all  dangerous  coal,  slate  and  rock  overhead  are  taken  down  or  care- 
fully secured  against  l[alling  therein,  or  on  the  traveling  or  hauling  ways, 
and  that  sufl9cient  props,  caps  and  timbers  of  suitable  size  are  sent  into  the 
mine  when  required,  and  all  props  shall  be  cut  square  at  both  ends,  and  as 
near  as  practicable  to  a  proper  length  for  the  places  where  they  are  to  be 
used,  and  such  props,  caps  and  timbers  shall  be  delivered  In  the  working 
places  of  the  mine." 

Other  sections  provide  in  detail  for  the  mine  foreman's  carrying 
out  these  requirements.  The  only  statutory  provision  enabling  him 
to  hire  employes  is  the  seventh,  which  provides  that,  where  unable 
personally  to  carry  out  all  the  requirements  of  the  act: 

*  "He  shall  employ  a  competent  person  or  persons  not  objectionable  to  the 
operator,  to  act  as  his  assistant  or  assistants,  who  shall  act  under  his  in- 
structions, and  in  all  mines  where  firedamp  is  generated  the  said  assistant 
or  assistants  shaU  possess  a  certificate  of  competency  as  mine  foreman  or  fire 
boss." 

Now  it  is  quite  clear  that  before  this  act  was  passed  a  mine  fore- 
man, when  thereto  authorized,  could  employ  persons  to  work  in 
the  mines,  for  which  employe's  negligence  the  mine  owner  was  re- 
sponsible. Such  being  the  case,  did  the  state,  by  requiring  such 
foreman  to  be  of  certified  capacity  and  imposing  on  him  certain 
statutory  duties  in  overseeing  the  ventilation,  timbering,  and  work- 
ing of  the  mines,  relieve  the  operator,  for  example,  of  the  duty  of 
providing  reasonably  safe  tools  and  appliances,  or  from  the  negli- 
gence of  its  employes  in  relation  thereto?  If,  in  pursuance  of  his 
employment,  a  certified  mine  foreman  did  or  omitted  to  do  any  act 
relating  to  the  furnishing  of  tools  or  appliances,  it  is  manifest  that 
he  must  have  been  acting  in  pursuance  of  some  duty  or  work  the 
operator  employed  him  to  do,  since  the  act  in  question  imposed  no 
such  statutory  duty  upon  him.  Speaking  of  a  mine  foreman  under 
the  Anthracite  Mines  Act  (Act  June  2,  1891  [E.  L.  176])  the  Su- 
preme Court  in  Durkin  v.  Kingston,  171  Pa.  201,  33  Atl.  238,  29  L. 
R.  A.  808,  50  Am.  St.  Rep.  801,  said: 

"The  state  insists  on  his  employment  by  the  mine  owner,  and  In  the  name 
of  the  police  power  turns  over  to  him  the  determination  of  all  questions  re- 
lating to  the  comfort  and  the  security  of  the  miners,  and  inyests  him  with 
the  power  to  compel  compliance  with  his  directions.'' 

And  in  Wolcutt  v.  Erie  Co.,  226  Pa.  208,  75  Atl.  198: 

•The  internal  workings  of  the  mine  are  in  his  control  and  subject  to  his 
direction  and,  management.  His  duty,  in  a  word,  is  to  see  that  the  Interior 
of  the  mine  is  kept  in  a  proper  and  safe  condition,  so  as  not  to  endanger  the 
health,  safety,  or  lives  of  the  miners.  In  this  position  he  is  supreme,  and 
the  superintendent,  who  is  the  representative  of  the  owner,  cannot  interfere 
with  him  in  the  discharge  of  his  dii^es."  > 

So,  also,  in  the  case  of  Hood  v.  Connell,  231  Pa.  651,  81  Atl.  58, 
referring  to  the  "underground  workings  of  the  mine,"  it  is  said: 

"Both  statutes  clearly  contemplate  that  the  underground  workings  shaU  be 
under  the  exclusiye  charge  and  supervision  of  a  mine  foreman,  and  when  the 
minef  foreman  has  the  exclusive  supervision  of  the  inside  workings,  the  owner 
is  relieved  from  responsibiUty  for  anything  that  may  occur  in  the  mines.    In 
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other  words,  the  mine  foreman,  with  a  certificate  of  competency  from  the 
commonwealth  and  a  knowledge  of  the  statutory  duties  Imposed  upon  him, 
is  answerable  for  the  safe  conduct  of  the  mining  operations.  He  should  be, 
and  in  contemplation  of  law  is,  the  absolute  master  of  the  interior  workings 
of  the  mine  over  which  he  has  charge  as  mine  foreman." 

So,  also,  in  Dempsey  v.  Buck  Co.,  227  Pa.  578,  76  Atl.  748: 

"Anything  and  everything  that  a£Cects  the  health  and  safety  of  the  work- 
men while  engaged  at  their  work  Is  in  the  keeping  and  charge  of  the  mine 
foreman.  He  is  especially  charged  with  ventilating  the  mine,  and  whatever 
is  necessary  to  be  done  to  accomplish  the  purpose  is  a  statutory  duty  Im- 
posed upon  him.  •  •  •  It  is  upon  this  theory  and  for  this  reason  tnat 
the  statute  gives  him  charge  of  the  ventilation  of  the  mine,  with  authority  to 
compel  obedience  to  his  orders,  and  prohibits  the  superintendent  from  inter- 
fering with  him  in  the  discharge  of  his  duties^" 

From  these  authorities  it  will  be  seen  that  while,  in  his  statu- 
tory sphere  of  supervising  the  ventilating  and  working  of  the  mine, 
the  mine  foreman  is  supreme,  yet  as  a  statutory  officer  he  is  re- 
stricted to  the  performance  of  statutory  duties.  Thus  in  Wolcutt 
V.  Erie,  supra,  the  court  quotes  as  applicable  to  the  act  of  1893  what 
was  said  by  the  Supreme  Court  in  Delaware  &  Hudson  Canal  COb 
V.  Carroll,  89  Pa.  374,  viz. : 

"There  Is  no  room  for  the  allegation  that  a  mining  boss  (mine  foreman) 
under  the  Mine  VentUaUon  Act  of  1870  [Act  March  3,  1870  (P.  L.  3)]  is  an 
agent  of  the  mine  owner  or  coemploy^.  He  is  clothed  with  no  powers  of  en- 
gaging and  discharging  miners  and  laborers  at  pleasure.  ♦  ♦  ♦  His  duties 
are  specified  in  the  same  manner  that  the  duties  of  the  engineer  are  specified 
in  the  eleyenth  section,  and  as  the  duties  of  other  employ^  are  defined  in 
other  sections.  He  has  no  general  power  of  control.  His  duties  ate  confined 
to  special  matters." 

Applying  these  principles  to  the  case  in  hand,  it  is  clear  that 
while  the  defendant  has  wisely  confided  the  entire  control  of  the 
interior  of  its  mine  to  the  certified  mine  foreman,  and  by  virtue 
of  such  control  the  latter  engaged  Murphy  as  motor  boss  and  Wil- 
liams as  motorman,  it  is  equally  cl6ar  that  such  engaging  of  these 
men  by  the  mine  foreman  was  not  by  virtue  of  any  statutory  power, 
but  by  virtue  of  the  fact  that  the  mine  owner  had  conferred  on  the 
mine  foreman  powers  the  act  did  not  confer  on  him.  Moreover, 
the  work  of  these  men,  the  transportation  of  coal,  was  a  matter 
over  which  the  statute  gave  the  foreman  no  statutory  power  save 
the  implied  one  of  preventing  it  from  in  any  way  interfering  with 
the  statutory  duties  imposed  on  the  foreman  in  the  ventilating  and 
working  of  the  mine.  It  is  therefore  clear  to  us  that  Williams  and 
Murphy  were  the  employes  of  the  defendant,  that  knowledge  by 
them  of  the  defective  brake  was  knowledge  of  the  defendant,  and 
that  by  reason  of  defendant's  said  knowledge,  its  failure  to  repair 
the  brake,  and  its  leaving  such  deiective  motor  standing,  without 
warning  of  its  defective  condition,  at  a  place  that  invited  the  plain- 
tiff's use,  the  liability  of  the  defendant  is  established. 

For  these  reasons,  its  motion  for  judgment  non  obstante  vere- 
dicto is  denied,  and  the  clerk  is  directed  to  enter  judgment  in  favor 
of  the  plaintiff  on  the  verdict 
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KEWCOMB  V.  BIWER  et  aL 
(District  Court,  D.  South  Dakota,  a  D.    October  15,  1912.) 

1.  Bankbuptcy  (I  293*) — ^Action  by  Tbustek — Recovery  of  Pbopebty— Ju- 

BI8DICTI0N — ^Federal  Coubt. 

Bankr.  Act  July  1,  1898,  c  641,  |  70e,  30  Stat.  666  (U.  S.  Ck)mp.  St 
1901,  p.  3462)  as  amended  by  Act  Cong.  June  26,  1910,  c.  412,  36  Stat  842 
(U.  S.  Comp.  St  Supp.  1911,  p.  1611),  provides  tbat  a  bankrupt*8  trustee 
may  avoid  any  transfer  by  the  bankrupt  of  his  property  wlilch  any  credi- 
tor might  have  avoided,  and  may  recover  the  property  so  transferred,  or 
its  value,  from  the  person  to  whom  it  was  transferred,  unless  he  is  a  bona 
fide  holder  for  value  prior  to  adjudfcation.  The  amendment  of  1903  (Act 
Feb.  6,  1903,  c.  487,  i  13,  32  Stat.  799  [U.  S.  Comp.  St  Supp.  1911,  p. 
.  1500])  added  that  for  the  purpose  of  such  recovery,  any  court  of  bank- 
ruptcy, and  any  state  court  which  would  have  had  Jurisdiction  If  bank- 
ruptcy had  not  intervened,  shall  have  concurrent  Jurisdiction.  Held  that 
since  the  amendment  of  section  23b  by  Act  Cong.  June  26,  1910,  gave 
Jurisdiction  to  federal  courts  of  all  suits  brought  for  the  recovery  of 
property  under  specified  sections  of  the  Bankruptcy  Act,  including  sec- 
tion 70e,  actions  may  be  brought  by  a  bankrupt's  trustee  in  courts  of 
bankruptcy,  in  cases  within  the  term»  of  section  TOe,  without  the  con- 
sent of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §^  411,  417; 
Dec.  Dig.  §  293.*] 

2.  Bankbuptcy  (§  293*) — ^Action  to  Rbcoveb  Pbopebtt — Jubibdiction. 

A  bankrupt's  trustee  sued  the  bankrupt's  wife  to  recover  certain  real 
property  and  assets  alleged  to  belong  to  the  bankrupt  the  title  to  which 
had  always  been  in  the  def aidant;  the  trustee  claiming  that  she  held 
In  secret  trust  for  the  bankrupt  It  was  conceded  that  the  wife  was  an 
adverse  claimant  that  her  claim  was  not  by  way  of  a  preference,  nor  by 
fraudulent  transfer  made  within  four  months  before  bankruptcy,  or  at 
all,  and  that  her  possession  had  not  been  obtained  after  bankruptcy  from 
the  officer  of  the  bankruptcy  court  Held  that  there  being  no  diversity 
of  citizenship,  'the  suit  was  not  within  the  Jurisdiction  of  the  bankruptcy 
court  within  Bankr.  Act  July  1,  1898,  c  641,  {  70e,  30  Stat  666  (U.  S. 
Ck)mp.  St  1901,  p.  3462),  providing  for  suits  to  recover  property  trans- 
ferred by  a  bankrupt,  nor  was  it  within  the  Jurisdiction  of  a  federal 
court 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  CJent  Dig.  f{  411,  417; 
Dea  Dig.  f  293.* 

Jurisdiction  of  federal  courts  In  suit  r^atlng  to  bankruptcy,  see  note 
to  Bailey  v.  Mosher,  11  C.  O.  A.  313.] 

In  Equity.  Suit  by  Clarence  O.  Newconib,-as  trustee  in  bank- 
ruptcy of  the  estate  of  John  Biwer,  bankrupt,  against  Mary  M.  Bi- 
wer  and  another.  On  plea  to  the  jurisdiction  of  the  court.  Sus- 
tained. 

Chas.  E.  Dcland  and  Sutherland  &  Payne,  all  of  Pierre,  S.  D., 
for  complainant. 

GaflFy,  Stephens  &  Fuller,  of  Pierre,  S.  D.,  for  defendants. 

ELLIOTT,  District  Judge.  This  is  a  bill  in  equity,  filed  in  the 
District  Court  of  the  United  States  for  the  Central  Division  of  the 
District  of  South  Dakota,  in  bankruptcy,  by  Clarence  O.  New- 
comb,  a  citizen  of  the  state  of  South  Dakota,  as  trustee  in  bank- 

*For  other  cases  see  same  topic  tk  8  nxtiibeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rtp'r  Indexes 
199  F.— 34 
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ruptcy  of  the  estate  of  John  Biwer,  who  has  by  this  court  been  ad- 
judged a  bankrupt  upon  his  own  petition.  The  action  is  against 
Mary  M.  Biwer  and  said  John  Biwer,  both  residents  of  the  state 
of  South  Dakota,  to  recover,  as  property  and  assets  belonging  to 
the  said  bankrupt,  John  Biwer,  a  certain  real  property  described  in 
the  said  bill  of  complaint,  which  property  is  situated  in  the  county 
of  Hughes,  in  the  state  of  South  Dakota,  and  is  alleged  to  be  of 
record  in  the  name  of  said  Mary  M.  Biwer,  who  received  title 
thereto  long  prior  to  four  months  before  the  filing  of  the  petition 
in  bankruptcy. 

No  question  of  preference  is  involved.  Possession  of  the  prop- 
erty has  never  been  in  the  bankrupt  or  trustee.  It  is  further  con- 
ceded that  the  bankrupt,  John  Biwer,  never  had  the  legal  title  to 
any  of  this  property,  and  never  made  any  transfer  of  same,  or  any 
part  thereof,  to  said  Mary  Biwer ;  it  being  alleged,  however,  in  the 
bill  of  complaint,  that  Mary  M.  Biwer  holds  said  property  as  trus- 
tee in  secret  trust  for  said  bankrupt. 

The  defendant  Mary  M.  Biwer  appeared  specially  and  demurred 
to  the  complaint,  on  the  ground  that  this  court  is  without  jurisdic- 
tion to  hear  and  determine  the  suit,  specifying  (a)  want  of  diverse 
citizenship  sufficient  to  confer  jurisdiction,  and  (b)  because  it  ap- 
pears that  the  trustee  in  bankruptcy,  complainant,  alleged  that  said 
defendant  is  an  adverse  claimant,  and  it  appears — 

"that  such  adyerse  claim  is  not  by  way  of  a  preference,  nor  by  way  of  a 
fraudulent  transfer  made  within  the  four  months  preceding  the  bankruptcy, 
nor  by  way  of  a  transfer  by  the  bankrupt  that  would  have  been  voidable 
at  the  suit  of  any  creditor,  had  there  been  no  bankruptcy,  and  that  possession 
has  not  been  obtained  by  this  defendant  after  bankruptx^  from  an  officer  of 
the  bankruptcy  court" 

Upon  the  first  question,  as  to  the  jurisdiction  of  thid  court,  in- 
volved in  specification  (a),  it  is  admitted  that  there  is  no  diversity 
of  citizenship. 

It  is  conceded  by  all  parties  to  this  action  that  it  cannot  be  main- 
tained under  the  provisions  of  subdivision  "b"  of  section  60,  or 
subdivision  "e"  of  section  67,  of  the  Bankruptcy  Act  (Act  July 
1,  1898,  c.  541,  30  Stat.  562,  564  [U.  S.  Comp.  St.  1901,  pp.  3445, 
3449]),  and,  further,  that  it  can  only  be  maintained  in  this  court, 
if  at  all,  by  virtue  of  the  provisions  of  subdivision  "e"  of  section 
70,  as  amended.  Said  subdivision  "e"  of  section  70,  as  amended 
by  the  act  of  Congress  of  June  25,  1910  (Act  June  25,  1910,  c.  412, 
36  Stat.  842  [U.  S.  Comp.  St.  Supp.  1911,  p.  1511])  reads  as  fol- 
lows : 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have  avoided  and  may  recover  the  prop- 
erty 80  transferred,  or  its  value,  from  the  person  to  whom  it  was  trans- 
ferred, unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the 
adjudication.  Such  property  may  be  recovered  or  its  value  collected  from 
whoever  may  have  received  it,  except  a  bona  fide  holder  for  value." 

And  there  was  added  to  this,  by  the  amendment  of  1903  (Act 
Feb.  5,  1903,  c.  487,  §  13;  32  Stat.  799  [U.  S.  Comp.  St.  Supp.  1911, 
p.  1506]): 
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"For  the  purpose  of  BQch  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined  and  any  stbte  court  which  would  have  had  Jurisdiction,  if  bankruptcy 
bad  not  interyened»  shall  have  concurrent  jurisdiction." 

Section  23  of  the  Bankruptcy  Act  is  the  section  which  confers 
jurisdiction  upon  the  United  States  and  state  courts.  Prior  to  the 
amendment  of  section  23b  in  1903,  suits  by  a  trustee  under  sub- 
division "b"  of  section  60,  subdivision  "e"  of  section  67,  or  subdi- 
vision "e"  of  section  70  could  not  be  brought  in  the  United  States 
District  Courts,  unless  by  consent  of  the  proposed  defendant.  And 
in  1903  the  words  "except  suits  for  the  recovery  of  property  under 
section  sixty,  subdivision  'b,'  and  section  sixty-seven,  subdivision 
'e,' "  were  added.  By  the  act  of  Congress  of  June  25,  1910,  sub- 
division "b"  of  section  23  was  amended  by  adding  to  the  exception 
named  in  the  amendment  of  1903,  above  set  forth,  the  words  "and 
section  seventy,  subdivision  'e.' " 

If  this  is  a  case  that  comes  within  the  provisions  of  subdivision 
"e"  of  section  70  of  the  Bankruptcy  Act,  it  is  within  the  exception 
provided  by  the  amendment  of  June  25,  1910,  to  section  23,  subd. . 
"b,"  of  the  bankruptcy  law.  It  seems  that  the  only  purpose  of 
these  amendments  was  to  make  exceptions  to  the  limitation  on 
the  jurisdiction  of  the  District  Courts,  and  thereby  extend  their 
jurisdiction  to  such  cases  as  were  brought  under  the  authority  pro- 
vided by  subdivision  "b"  of  section  60,  "e"  of  67,  and  "e"  of  70.  I 
think  it  is  very  clear  that  section  23  of  the  Bankruptcy  Act,  as 
amended  by  the  acts  of  1903  and  1910,  gives  jurisdiction  to  this 
court  of  all  suits  brought  "for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  'b,'  se;ftion  sixty-seven,  subdivision  'e/  and 
section  seventy,  subdivision  'e.'" 

[1]  No  good  purpose  can  be  served  by  an  analysis  of  the  relation 
of  section  23  to  section  70e.  It  is  sufficient  to  state  that  this  con- 
clusion of  the  court  is  reached,  in  the  light  of  the  interpretation 
heretofore  applied  to  these  provisions  of  this  bankruptcy  statute, 
as  evidenced  by  various  decisions,  including  the  opinions  in  the 
following  cases :  Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  20  Sup. 
Ct.  1000,  44  L.  Ed.  1175;  Harris,  Trustee,  v.  First  National  Bank 
of  Mt.  Pleasant,  216  U.  S.  382,  30  Sup.  Ct.  296,  54  L.  Ed.  528;  Hull 
V.  Burr,  153  Fed.  949,  83  C.  C.  A.  61 ;  Hurley  v.  Devlin  (D.  C.) 
149  Fed.  268;  ^Gregory  v.  Atkinson  (D.  C.)  127  Fed.  183;  Lynch 
v.  Bronson  et  al.  (D.  C.)  160  Fed.  140;  In  re  Mullen  (D.  C.)  101 
Fed.  413;  In  re  Rochford  et  al,  124  Fed.  182,  59  C.  C.  A.  388.  I 
therefore  hold  that  actions  may  be  brought  by  trustee  in  the  courts 
of  bankruptcy  in  cases  coming  within  the  terms  of  section  70,  subd. 
"e,"  without  the  consent  of  the  defendant,  since  the  amendment  of 
section  23b  by  the  act  of  Congress  of  June  25,  1910. 

[2]  As  to  specification  (b)  in  the  demurrer,  it  is  admitted  upon 
the  face  of  the  bill  of  complaint:  (1)  That  defendant  Mary  M. 
Biwer  is  an  adverse  claimant;  (2)  that  such  adverse  claim  is  not 
by  way  of  a  preference;  (3)  that  such  adverse  claim  is  not  by 
way  of  a  fraudulent  transfer  made  within  four  months  preceding 
the  filing  of  the  petition  in  bankruptcy;    (4)  that  such  adverse 
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claim  is  not  by  way  of  a  transfer  by  the  bankrupt  to  said  Mary 
M.  Biwer;  (5)  that  possession  of  the  property  named  in  the  bill 
of  complaint  has  not  been  obtained  by  the  defendant  Mary  M. 
Biwer  after  bankruptcy  from  an  officer  of  the  bankruptcy  court. 
The  foregoing  appearing  upon  the  face  of  the  bill  of  complaint,  is 
this  an  action  authorized  by  and  within  the  provisions  of  the  terms 
of  section  70e  of  the  bankruptcy  law? 

It  is  very  clear  that  there  is  no  alleged  "transfer  by  the  bankrupt 
of  his  property."  In  this  action  no  such  transfer  is  alleged.  No 
attack  is  made  upon  a  transfer  by  the  bankrupt  which  would  have 
been  void  as  to  creditors.  Harris  v.  First  National  Bank,  216  U. 
S.  382,  30  Sup.  Ct.  296,  54  L.  Ed.  528.  The  petition  seeks  to  re- 
cover property  held  by  defendant  Mary  M.  Biwer,  if  the  allega- 
tions of  the  bill  of  complaint  are  true,  which  in  truth  and  in  fact 
belonged  to  the  bankrupt,  and  consequently  passed  to  the  trustee 
as  a  representative  of  the  bankrupt's  estate.  Harris  v.  First  Na- 
tional Bank,  supra. 

It  is  insisted  by  complainant  that  Mary  M.  Biwer  holds  the  prop- 
erty described  in  the  bill  of  complaint,  as  trustee,  in  secret  trust 
for  said  bankrupt ;  the  record  title  being  in  her,  but  the  real  own- 
ership of  the  property  being  in  the  bankrupt.  This  being  true,  the 
recovery  sought  is  of  property  held  for  the  bankrupt  estate,  which 
the  defendant  Mary  M.  Biwer  refused  to  surrender,  and  is  not 
within  the  provisions  of  subdivision  "e"  of  section  70  of  the  bank- 
ruptcy law.    Harris  v.  First  National  Bank,  supra. 

Trust  property  belonging  to  the  bankrupt,  but  never  in  his  pos- 
session nor  "transferred"  by  him,  cannot  be  reached  in  the  fed- 
eral courts.  Remington  on  Bankruptcy,  vol.  1,  §  1694,  p.  1043; 
Remington  on  Bankruptcy,  vol.  3,  §  1692,  p.  504;  Drew  v.  Myers, 
22  Am.  Bankr.  Rep.  656,  81  Neb.  750,  116  N.  W.  781,  17  L.  R.  A. 
(N.  S.)  350.  The  citations  from  Remington  are  persuasive  only 
so  far  as  one  is  disposed  to  give  the  writer  credit  for  a  proper 
interpretation  of  these  provisions  of  the  bankruptcy  law,  in  the 
light  of  the  decisions  that  have  been  rendered,  admitting  that  no 
citation  is  given  directed  to  the  particular  question  at  issue  here. 

I  was  disposed  to  give  to  the  language  of  section  70e  a  broader 
view  than  that  expressed  in  Harris  v.  First  National  Bank,  supra. 
However,  this  being  the  opinion  of  the  Supreme  Court  of  the  Unit- 
ed States,  and  it  being  the  judgment  of  this  court  that  its  reason- 
ing is  directly  applicable  to  the  conditions  revealed  by  the  bill  of 
complaint  in  this  case,  it  follows  that  the  demurrer  of  the  defend- 
ant Mary  M.  Biwer  should  be  sustained,  but  without  prejudice  to 
the  right  of  the  trustee  to  begin  an  action  in  a  court  having  juris- 
diction. 

Let  such  order  be  entered. 
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In  re  NEW  GAI/T  HOUSB  00. 
PetiUon  of  MUTUAL  BBNEEIT  LIFB  INS.  Ca 
(District  Cour^  W.  D.  Kentucky.    October  9,  1911.) 

t.  Bahkbxtwot  (f  850*) — Olaime— Pbiobitt— What  Law  Govkbns. 

Under  Bankr.  Act  July  1«  1898,  c  541,  i  64b.  80  Stat  663  (U.  8.  Oompi 
St  1901,  p.  8447),  proTldlng  that  debts  owing  to  any  person  who  by  the 
lawB  of  the  states  or  of  the  United*  States  is  entitled  to  priority,  shall 
baye  priority  and  be  paid  In  fall  out  of  the  estates  of  bankrupts,  the 
I^ority  of  a  claim  of  a  bankrupt's  mortgagee  to  the  proceeds  of  a  sale 
of  after-acquired  property  was  determinable  by  the  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  537;  Dec. 
Dig.  »  850.*] 

S.  Bankbuftot  (f  845*) — Glaihb— Pbiobitt— CsAnsL  Mobtoaqees-- Cobpo- 

BATS  MOBTOAOOB — ^AUTHOBITT. 

A  hotel  company's  charter  authorized  it  to  borrow  money  to  be  secured 
by  mortgage  on  all  its  property.  In  pursuance  of  such  authority  it  exe- 
cuted a  mortgage  to  claimant  of  all  the  furniture,  equipment,  and  fix- 
tures, etCn  and  all  other  appliances,  and  equipment  then  on  hand  or  that 
might  be  purdiased  and  used  In  operating  and  conducting  the  hotel  dur- 
ing the  continuance  and  existence  of  the  mortgage.  Held,  that  the  cor- 
poration had  no  power  under  its  charter  to  mortgage  after-acquired  prop- 
erty and  that  the  mortgagee  was  not  entitled  to  priority  of  claim  from 
the  proceeds  of  such  propel  as  against  the  hotel  company's  general 
creditors  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Osnt  Dig.  fi  681,  582» 
639,  540;  Dec  Dig.  i  846.*1 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  the 
New  Gait  House  Company.  On  petition  for  review  of  a  referee's 
order  denying  the  Mutual  Benefit  Life  Insurance  Company  priority 
under  a  mortgage  with  reference  to  after-acquired  property.    Affirmed. 

W.  O.  Harris,  Jr.,  and  Richards  &  Harris,  all  of  Louisville,  Ky., 
for  Mutual  Ben.  Life  Ins.  Co. 

Gifford  &  Stcinfeld,  of  Loufsville,  Ky.,  for  trustee  in  bankruptcy. 

EVANS,  District  Judge.  This  case  comes  before  us  upon  a  peti- 
tion for  a  review  of  an  order  of  the  referee.  There  appears  to  be  no 
dispute  between  the  parties  as  to  the  facts.  The  bankrupt,  the  New 
Gait  House  Company,  was  incorporated  under  a  charter  which  pro- 
vided as  follows,  viz.: 

"^hat  the  said  New  Gait  House  Company  be  and  it  is  hereby  authorized 
and  empowered  to  borrow  and  secure  by  mortgage  on  all  of  its  property  the 
snm  of  $150,000,  evidenced  by  a  single  or  by  any  number  of  bonds  Issued  by 
the  said  company,  and  signed  by  its  president,  and  countersigned  by  the  sec- 
retary, and  payable  at  such  time  and  place  as  its  board  of  directors  may 
deem  proper,  and  at  such  rate  of  interest,  not  exceeding  6  per  cent,  per  an- 
num, evidenced  by  a  coupon,  or  by  coupons^  attached  to  the  said  bonds,  signed 
by  the  secretary  alone,  and  payable  semiannually  as  the  board. of  directors 
may  determine." 

The  bankrupt  borrowed  a  large  sum  of  money  from  the  Mutual 
Benefit  Life  Insurance  Company  (which  we  shall,  for  brevity,  call  the 

•For  oUier  cmm  m«  Mm«  topie  a  8  nVMBMR  In  Dee.  ft  Am.  DIjkb.  1907  to  dmto,  St  Rep*r  IndexM 
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Insuran<;e  Company),  to  secure  the  payment  of  which  it  executed  to 
the  Insurance  Company  a  mortgage,  dated  April  1,  1893.  The  mort- 
gage covered  the  bankrupt's  real  estate  and  the  other  property  owned 
by  the  bankrupt  at  that  time.  It  also  contained  a  further  provision  in 
this  language,  namely : 

"Also  all  the  fumlture,  equipments,  and  flztnres  of  every  kind  contained 
in  said  Gait  House,  including  carpets,  beds,  beddings,  linens,  tables,  chairs, 
tableware,  ranges,  cooking  stoves  and  utensils,  chandeliers,  and  other  gas 
fixtures,  mirrors,  engines,  heating  apparatus,  safes,  and  all  other  appliances 
and  equipments  now  on  hand,  and  that  may  be  purchased  and  used  in  operat- 
ing and  conducting  the  said  hotel  during  the  continuance  and  existence  of 
this  mortgage." 

In  its  proof  of  debt  the  Insurance  Company  asserted  a  lien  upon 
the  property  to  the  bankrupt  acquired  after  the  execution  and  delivery 
of  the  mortgage,  and  a  consequent  right  to  priority  of  payment  out  of 
the  proceeds  of  its  sale.  Those  proceeds  amounted  to  about  $7,000. 
The  referee  denied  the  right  thus  claimed  by  the  Insurance  Company, 
and  held  in  effect  that  as  between  it  and  the  other  creditors  the  right 
to  priority  did  not  exist,  because,  as  between  them,  the  clause  of  the 
mortgage  which  attempted  to  extend  its  operation  to  property  acquired 
after  it  was  executed  was  not  authorized  by  the  bankrupt's  charter, 
and  consequently  was  void  under  the  law  of  Kentucky  as  between  the 
Insurance  Company  and  the  other  creditors  of  the  bankrupt.  The 
Insurance  Company  seeks  a  review  by  the  court  of  this  ruling  of  the 
referee,  and  a  reversal  of  his  order  denying  it  priority  of  payment  out 
of  the  fund  arising  from  the  sale  of  the  after-acquired  property. 

[1]  Obviously  the  clause  we  have  copied  from  the  charter  does  not, 
in  terms,  authorize  the  corporation  to  mortgage  after-acquired  prop- 
erty ;  but  it  is  contended  that  the  decisions  of  the  Court  of  Appeals  of 
Kentucky  nevertheless  show  that  it  could  be  and  was  lawfully  done. 
The  question  thus  presented  is  interesting  and  important,  and  must 
be  determined  according  to  the  law  of  Kentucky,  inasmuch  as  sec- 
tion 64,  cl.  "b,"  of  the  Bankruptcy  Act  so  provides.  The  language  of 
the  section,  so  far  as  applicable,  is  as  follows : 

"The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in 
full  out  of  bankrupt  estates,  and  the  order  of  payment  shall  be:  *  *  *  -  (5) 
Debts  owing  to  any  person  who  by  the  laws  of  the  states  or  the  United 
States  is  entitled  to  priority." 

It  has  often  been  held  that  this  provision  requires  us  to  follow  the 
law  of  this  state  in  ascertaining  the  rights  and  priority  of  creditors 
here.  Indeed,  the  proposition  seems  obvious.  Where  there  is  a  state 
statute  or  an  established  judicial  rule  in  the  premises,  we  have  no 
difficulty ;  but  there  is  no  Kentucky  statute  by  the  provisions  of  which 
we  may  be  guided  in  determining  the  question  involved.  We  must, 
therefore,  be  guided  by  any  judicial  rule  which  may  have  been  estab- 
lished by  the  Court  of  Appeals  of  the  state.  It  has  not  been  difficult 
to  find  the  rule,  though  no  case  has  been  referred  to  by  counsel  nor 
found  by  the  court  which  expressly  relates  to  property  required  to 
keep  up  the  operations  of  a  hotel. 
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[2]  We  think,  however,  that  the  following  cases  and  those  referred 
to  in  the  court's  opinions  in  them  clearly  and  unmistakably  support  the 
ruling  of  the  referee:  Ross  v.  Wilson,  7  Bush  (Ky.)  31-34;  Patter- 
son V.  Louisville  Trust  Co.,  30.  S.  W.  872,  17  Ky.  Law  Rep.  234;  and 
Wender,  etc.,  Co.  v.  Louisville  Property  Co.,  137  Ky.  347,  348,  125 
S.  W.  732.  In  Phillips  v.  Winslow,  18  B.  Mon.  (Ky.)  442,  446,  68 
Am.  Dec.  729,  the  charter  of  the  mortgagor  appears  to  have  expressly 
authorized  it  to  mortgage  after-acquired  property.  This,  of  course, 
made  its  act  in  doing  so  perfectly  valid. 

In  another  case  cited  by  counsel  for  the  Insurance  Company,  viz., 
Westinghouse,  etc.,  Co.  v.  Street  Railway  Company,  68  S.  W.  463, 
24  Ky.  Law  Rep.  334,  the  Court  of  Appeals  said  nothing  specially 
applicable  to  this  case,  though  it  did  announce  its  concurrence  in  the 
general  doctrine  that,  where  after-acquired  property  so  specifically 
united  to  that  which  had  been  previously  acquired  as  to  become  an 
actual  part  of  it,  it  would  necessarily  go  with  the  latter.  This  rule 
would  doubtless  apply  to  the  case  of  new  rails  put  into  an  old  railroad 
or  street  car  track,  or  where' new  brick  or  logs  were  put  into  the  old 
walls  of  a  house. 

Without  going  more  into  detail  it  may  suffice  to  say  that  we  are  of 
opinion  that  the  Insurance  Company  is  not,  under  the  law  of  Ken- 
tucky, entitled  to  the  priority  it  claims  in  the  proceeds  of  the  after- 
acquired  property,  there  being  many  other  creditors  of  the  bankrupt. 

The  order  of  the  referee  must  be  affirmed,  and  the  petition  for  a 
review  must  be  dismissed 


WOERHBIDB   ▼.  H.   W.   JOHNSkBCANVILLB   GO. 

(District  Ck>urt,  E.  D.  Pennsylvania.    September  20,  1912.) 

No.  875,  June  Seas.  1912. 

CoTTirrs  (i  204*) — Jubibdiotion  or  Fedbbal  Goubts— Intbinosheut  Suits- 
Join  deb  OF  Sbpabatb  Causes  of  Action. 

The  fact  that  a  federal  court,  under  Judiciary  Act  March  3,  1911,  e. 
231,  f  48,  36  Stat  1100  (U.  S.  Comp.  St  Supp.  1911,  p.  149)  has  Ju- 
risdiction of  a  suit  between  citizens  of  different  states  for  Infringe- 
ment of  a  patent  because  charged  to  have  been  committed  with'?  the 
district,  where  defendant  has  a  regular  and  established  place  Oi  busi- 
ness, although  neither  party  is  a  citizen  or  resident  of  the  dijtrlct, 
does  not  give  it  incidental  or  ancillary  jurisdiction  of  a  separable  cause 
of  action  for  unfair  competition,  not  growing  out  of  the  same  acts,  as 
to  which,  under  section  51,  defendant  could  not  be  separately  sued, 
except  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  801;  Dea  Dig. 
i  264.*] 

In  Equity.    Suit  by  William  H.  Woerheide  against  the  H.  W. 
Johns-Manville  Company.    On  demurrer  to  bill.     Sustained. 

Fraley  &  Paul,  of  Philadelphia,  Pa.,  for  complainant 
A.  Parker  Smith,  of  New  York  City,  for  respondent. 

•For  other  casei  see  same  topic  tk  8  mumbbb  in  Doc.  St  Am.  Diss.  1907  to  date,  St  Rep'r  Indexes 
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THOMPSON,  District  Judge.  The  plaintiff  is  a  citizen  of  the 
state  of  Missouri,  and  the  defendant  corporation  is  a  citizen  and 
inhabitant  of  the  state  of  New  York,  having  a  place  of  business 
in  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania.  The  bill 
complains  of  the  infringement  by  the  defendant  at  Philadelphia 
of  the  plaintiff's  patent  for  an  improvement  in  cleats  for  securing 
prepared  roofing,  and  further  claims  that  the  plaintiff  is  selling  his 
patented  cleats  under  the  name  of  "Kant-Leak-Kleets,"  and  charg- 
es the  defendant  with  unfair  competition  in  trade  in  selling  its  in- 
fringing cleats  under  the  name  of  "Never-Leak-Kleets,"  with  di- 
rection sheets  printed  upon  the  same  color  of  paper  and  containing 
the  same  pictures  and  the  same  printed  matter  as  had  been  used 
by  the  plaintiff  for  its  patented  cleats. 

The  defendant  demurs  upon  two  grounds :  First,  that  this  court 
has  no  jurisdiction  to  hear  and  determine  the  controversy  in  re- 
lation to  unfair  competition,  because  that  is  not  a  federal  question, 
and,  while  the  plaintiff  and  defendant  are  citizens  of  different 
states,  neither  party  is  a  resident  of  the  Eastern  district  of  Penn- 
sylvania; and,  second,  that  the  bill  is  multifarious,  because  joining 
two  distinct  causes  of  action.  The  defendant  appears  especially 
for  the  purpose  of  demurrer,  and  without  waiving  its  privilege  of 
being  sued  for  unfair  competition  in  trade  only  in  the  district  of 
the  residence  of  the  plaintiff  or  the  defendant. 

It  is  well  settled  that,  even  if  a  corporation  has  a  usual  place 
of  business  in  one  state,  it  is  a  citizen  and  inhabitant  of  the  state 
:n  which  it  has  been  incorporated.  Ex  parte  Shaw,  145  U.  S.  444, 
12  Sup.  Ct.  935,  36  L.  Ed.  768;  Macon  Grocery  Co.  v.  Atlantic 
Coast  Line,  215  U.  S.  508,  30  Sup.  Ct.  184,  54  L.  Ed.  300.  It  has 
been  decided  by  Judge  Holland,  in  this  district,  in  the  case  of 
Mecky  v.  Grabowski  (C.  C.)  177  Fed.  591,  where  the  plaintiff  and 
defendant  were  citizens  and  inhabitants  of  the  same  state,  that  the 
jurisdiction  of  the  court  over  a  cause  of  action  for  infringement  of 
a  patent  did.  not  give  the  court  ancillary  jurisdiction  of  unfair  com- 
petition in  trade.    In  his  opinion  Judge  Holland  says : 

"This  principle,  however,  that  a  court  of  equity,  having  taken  cognizance 
of  a  case,  will  dispose  of  the  whole  controversy,  even  though  there  may  be 
phases  of  It  as  to  which,  by  themselves,  it  would  not  have  jurisdiction,  has 
application,  not  to  the  Jurisdiction  of  the  court  under  the  Constitution  and 
statutes,  but  to  its  Jurisdiction  as  a  court  of  equity,  and  relates  principally  to 
the  application  of  legal  as  weU  as  equitable  remedies,  where  there  is  one 
ground  of  proper  equity  Jurisdiction.  The  contention  of  the  defendant  as  to 
the  unfair  competition  .j  sustained  in  the  case  of  Cushman  v.  Atlantis  Foun- 
tain Pen  Co.  et  al.,  164  Fed.  94,  in  which  it  was  held  by  Judge  Lowell,  of 
the  Circuit  Court,  that  a  bill  to  restrain  the  infringement  of  a  patent,  which 
presents  a  federal  question,  does  not  draw  within  the  Jurisdiction  of  the 
Circuit  Court  a  further  issue  as  to  unfair  competition  in  trade,  although  It 
grows  out  of  the  same  acts  of  defendant  In  the  case  at  bar,  the  question 
of  unfair  competition  can  be  fully  and  properly  determined  by  the  proper 
tribunal,  entirely  independent  of  a  question  of  patent  infringement,  and 
the  complainant  has  fuU  recourse  to  the  state  courts  for  that  purpose." 

It  remains  to  be  determined  whether  the  diversity  of  citizenship 
of  the  parties  will  give  this  court  jurisdiction  over  a  cause  of  ac- 
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tion  for  unfair  competition  in  trade,  because  this  court  has  juris- 
diction of  the  patent  controversy,  although  the  defendant,  for  the 
unfair  competition  alone,  could  not  without  its  consent  be  sued  in 
this  district. 

Judiciary  Act  March  3,  1911,  c.  231,  §  24,  36  Stat.  1091  (U.  S. 
Comp.  St.  Supp.  1911,  p.  135),  provides  that  the  District  Courts 
shall  have  original  jurisdiction  where  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of  $3,000 
and  is  between  citizens  of  different  states.  Section  51  of  the  act 
provides  as  to  civil  suits  that,  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plaintiff  or  the  defendant.  Under  section  48,  in  suits 
brought  for  the  infringement  of  letters  patent,  the  District  Courts 
have  jurisdiction  in  the  district  of  which  the  defendant  is  an  in- 
habitant, or  in  any  district  in  which  the  defendant  shall  have  com- 
mitted acts  of  infringement  and  have  a  regular  and  established 
place  of  business. 

While,  therefore,  this  court  has  full  jurisdiction  in  the  patent 
controversy,  and  the  federal  courts  have  original  jurisdiction  .over 
controversies  within  the  limitations  of  section  24,  in  case  of  di- 
versity of  citizenship,  the  defendant's  right  under  section  51  is  to 
be  sued  only  in  the  district  of  the  residence  of  the  plaintiff  or  the 
defendant.  This  court  is  therefore  without  power  to  compel  him 
to  answer  here  a  cause  of  action  based  only  upon  diversity  of  cit- 
izenship, unless  such  cause  of  action  is  such  an  allied  and  cognate 
part  of  the  claim  of  infringement  of  patent  as  to  render  it  fairly 
maintainable  as  a  part  of  that  cause  of  action.  Slater  Trust  Co. 
v.  Randolph-Macon  Coal  Co.  (C.  C.)  166  Fed.  170;  Whittaker  v. 
Illinois  Cent.  R.  Co.  (C.  C.)  176  Fed.  130. 

It  is  apparent  that  the  plaintiflF's  bill  sets  out  two  separable 
causes  of  action.  The  use  by  the  defendant  of  the  words  "Never- 
Leak-Kleets"  in  connection  with  its  sale  of  the  alleged  infringing 
cleats  is  a  distinct  and  separable  matter  from  the  infringement  of 
the  patented  article,  and  is  not  based  upon  the  same  acts  of  the 
defendant  as  those  constituting  infringement  of  the  patent.  The 
bill  prays  that  the  defendant  may  be  enjoined,  not  only  from  mak- 
ing and  selling  cleats  made  in  accordance  with  or  containing  or 
embodying  the  patented  invention,  but  also  that  it  may  be  en- 
joined from  selling  cleats  in  connection  with  the  trade-name  "Nev- 
er-Leak-Kleets."  In  the  case  of  Globe-Wernicke  Co.  v.  Fred  Ma- 
cey  Co.,  119  Fed.  696,  56  C.  C.  A.  304,  decided  by  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit,  the  court  said : 

^Tbe  bUl  of  complaint  was  not  founded  upon  two  separate  matters  or 
transactions.  The  conduct  of  tlie  appellee  complained  of  consisted  of  the 
same  acts.  The  legal  qualities  of  those  acts  were  in  some  respects  different, 
and  the  result  was  that  the  facts  presented  a  double  aspect.  It  is  upon 
this  consideration  that  such  a  bm  can  be  sustained  against  an  objection  tliat 
it  Is  moltifarious.  Upon  sadi  a  bill  as  tills,  successlye  final  decrees  are 
not  pronounced." 
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Although  there  are  some  cases  holding  that,  where  tHe  court  has 
jurisdiction  of  a  patent  controversy,  it  may  determine  under  the 
same  bill  a  cause  of  action  for  unfair  competition  arising  out  of 
the  same,  acts,  the  weight  of  the  authorities  is  in  support  of  Judge 
Holland's  decision  in  Mecky  v.  Grabowski,  supra.  While  cases 
might  arise  in  which  the  acts  constituting  the  unfair  competition 
were  so  closely  allied  to  the  patent  controversy  as  to  justify  the 
court  in  disposing  of  the  whole  controversy  in  the  one  suit,  the 
case  at  bar  does  not,  in  my  opinion,  come  within  that  class  of  cases. 
I  do  not  think  that  the  alleged  unfair  competition  in  trade  is  so 
allied  to  the  patent  controversy  as  to  draw  to  the  jurisdiction  of 
this  court  under  the  patent  cause  jurisdiction  of  that  part  of  the 
controversy  involving  unfair  competition. 

The  demurrer  is  therefore  sustained. 


DAVIS  et  al.  r.  SMITH  et  at 

^(District  Court,  D.  Massachusetts.    AprU  8,  1012.J) 

No.  563. 

Adiobaltt  (I  124*) — Costs— MiLBAOK  of  witnesses. 

Under  the  role  in  the  First  drcoit  that  mileage  may  be  taxed  for  a 
witness  in  admiralty  suits  beyond  a  point  where  he  could  be  reached 
by  a  subpoena,  the  taxation  of  mileage  for  travel  one  way  by  a  wit- 
ness from  the  Gape  de  Verde  Islands  affirmed,  where  it  was  shown 
that  his  home  was  there,  that  he  actually  traveled  from  there  to  the 
trial,  and  that  he  was  a  material  witness. 

(Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  ||  836-^7;  Dea 
Dig.  I  124.*] 

In  Admiralty.  Suit  by  Cornelius  A.  Davis  and  others,  owners  of 
the  schooner  Gov.  Ames,  against  the  schooner  Lejok;  Charles  L- 
Smith,  claimant.    On  appeal  from  clerk's  taxation  of  costs.    Affirmed. 

Benjamin  Thompson,  of  Portland,  Me.,  for  libelants. 
Blodgett,  Jones  &  Bumham,  of  Boston,  Mass.,  for  respondents, 

DODGE,  District  Judge.  This  case,  with  No.  562,  Smith  v.  Davis, 
claimant,  relating  to  the  same  collision,  has  been  before,  the  Court  of 
Appeals,  is  covered  by  the  opinion  of  that  court  (187  Fed.  40,  109 
C.  C.  A.  94),  and  is  now  here  under  its  mandate.  The  direction  given 
regarding  this  case  is  that  the  decree  in  favor  of  Davis  et  al.  for 
damages  and  costs  be  modified  "by  a  revision,  to  be  made  by  the  Dis- 
trict Court,  of  the  taxation  of  costs  for  travel  of  witnesses  on  behalf 
of  the  Gov.  Ames."  Except  as  thus  modified,  the  decree  is  affirmed, 
with  interest. 

In  revising  the  taxation  as  directed,  the  clerk  has  heard  certain 
further  evidence,  and  in  view  of  it,  in  connection  with  whatever  else 
appears  regarding  the  matter  in  the  record,  has  reaffirmed  his  former 
taxation,  so  far  as  it  deals  with  the  travel  of  the  witnesses  in  question. 

•For  othar  case*  ••«  tame  topic  a  |  humbbb  In  Doc.  a  Am.  Dlgi.  1907  to  date,  a  Rep*r  IndexM 
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Smith  et  al.  contend  that  the  taxation  now  made  does  not  comply  with 
the  mandate. 

As  to  the  amount  taxable  for  travel  of  the  witness  Lima,  being  the 
item  principally  in  question,  the  clerk  puts  it  at  $369.10,  which  is  5 
cents  per  mile  for  7,382  miles,  the  distance  from  Cape  de  Verde  Islands 
to  Boston.  This  was  originally  based  on  a  certificate  in  the  usual 
form,  sworn  to  by  Davis,  that  the  witnesses  therein  named,  including 
Lima,  had  traveled  from  the  places  set  against  their  respective  names 
as  witnesses  in  the  case. 

The  Court  of  Appeals  observed  in  its  opinion  that  the  amount  al- 
lowed was  evidently  far  in  excess  of  the  probable  cost  to  Lima  of 
making  the  voyage,  and  while  not  intimating  that  travel  may  not  be 
allowed  beyond  a  point  where  the  witness  might  have  been  reached 
by  subpoena,  according  to  the  usual  rule  followed  in  this  circuit,  de- 
clared that  this  must  be  done,  if  at  all,  as  the  result  of  proofs  which 
strictly  accord  with  law.     187  Fed.  50,  109  C.  C.  A.  94. 

I  do  not  understand  from  the  opinion  that  I  am  necessarily  re- 
quired to  disallow  the  amounts  which  have  been,  taxed,  either  in  whole 
or  in  part.  On  the  contrary,  the  opinion  leaves  the  revision  to  this 
court,  "without  being  controlled  by  any  further  suggestions"  from  the 
Court  of  Appeals.  Nor  do  I  understand  that  the  opinion  overrules 
anything  in  U.  S.  v.  Sanborn  (C.  C.)  28  Fed.  299,  303,  304,  or  in  The 
City  of  Augusta,  80  Fed.  297,  303,  304,  25  C.  C.  A.  430,  to  which  it 
refers,  or  requires  anything  more  in  the  way  of  proofs  strictly  in  ac- 
cordance with  law  than  is  required  to  support  the  taxation  upon  the 
principles  recognized  in  this  circuit  ever  since  U.  S.  v.  Sanborn,  above 
cited. 

That  Lima  was  lookout  on  board  the  Gov.  Ames  appears  from  the 
record  It  is  not,  and  could  hardly  be,  suggested,  in  view  of  this  fact, 
that  his  attendance  at  the  trial  as  a  witness  for  that  vessel  was  un- 
necessary or  unreasonable.  It  further  appears  from  the  record  that, 
when  the  taxation  of  his  travel  fees  was  first  made,  there  was  no 
specific  objection  on  the  ground  that  Lima  had  not  traveled  from  his 
"residence,"  or  had  traveled  an  unreasonable  distance.  The  objec- 
tion was  only  to  the  taxation  of  more  than  100  miles  for  any  one  wit- 
ness. Had  there  been  objection  on  any  of  the  grounds  which  the  Court 
of  Appeals  has  since  suggested,  it  would,  of  course,  have  been  dealt 
with  at  the  time. 

The  taxation  of  the  travel  fees  was  made  on  a  certificate,  found  in 
the  record,  which  the  court  rejects  because  it  gives  the  "place  from 
which  each  came  to  attend  the  trial,"  instead  of  his  "place  of  resi- 
dence," as  in  Rev.  St.  §  848  (U.  S.  Comp.  St.  1901,  p.  655).  Without 
inquiring  whether  or  not,  if  this  objection  had  been  raised  at  the  time, 
the  certificate  might  have  been  so  amended  as  to  avoid  any  ambiguity, 
I  proceed  to  inquire  what  the  record  shows  about  Lima,  his  residence, 
and  his  travel  to  the  place  of  trial,  independently  of  the  certificate. 

His  testimony  in  the  record  shows  him  to  have  been  a  Portuguese 
sailor,  born  in  the  Cape  de  Verde  Islands,  and  it  shows,  also,  that  his 
English  was  imperfect.  It  is  true  that  to  an  early  question,  "Where 
do  you  live?"  he  answered,  "New  Bedford."     But  he  also  testified 
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that,  having  spent  six  months  on  board  another  schooner,  he  went  to 
the  Cape  de  Verde,  in  the  September  following  the  collision,  to  see 
his  people;  that  he  did  not  intend  to  return  here  so  soon,  when  he 
returned  here  to  testify,  though  he  did  intend  to  come  back  at  some 
time;  and  that  he  intended  after  the  trial  to  get  back  as  soon  as  he 
could.  Asked  if  he  intended  to  go  back  to  live,  to  stay,  he  said  he 
did,  and  that  he  might  come  back  here  again  or  not.  He  further  said 
that  in  coming  to  Boston  for  the  trial  he  went  to  St  Vincent,  thence 
to  Bremen,  thence  to  New  York,  and  that  there  was  no  other  way  in 
which  he  could  have  come  at  the  time. 

For  the  purposes  of  the  present  revision,  the  evidence  was  intro- 
duced before  the  clerk  of  a  Portuguese  resident  of  Boston,  who  knew 
Lima  and  with  whc«i  he  stopped  whenever  in  this  city.  According 
to  this  evidence,  Lima's  parents  live  in  Brava,  Cape  de  Verde,  he  is 
married,  his  wife  is  there,  that  is  his  home,  he  sails  from  Boston,  New 
Bedford,  Providence,  or  New  York,  wherever  he  gets  a  chance,  and 
the  same  is  true  of  the  other  Cape  de  Verde  )vitnesses  in  this  case. 
Every  three  years  they  go  home,  and  stay  the  fall,  and  come  back. 

It  seems  to  me  that  I  am  not  required,  m  view  of  all  the  evidence, 
to  conclude,  from  the  fact  that  when  Lima  answered  "New  Bedford" 
to  the  question  where  he  "lived,"  his  residence  was  there  within  the 
meaning  of  section  848,  Rev.  Stats.  The  evidence  seems  to  me  to 
warrant  the  finding  that  the  witness  really  resided  in  the  Cape  dfe 
Verde  Islands,  and  came  from  there,  in  good  faith,  to  testify.  If  so, 
I  think  the  mileage  allowed  him  conforms  to  legal  proofs.  Travel 
only  one  way  has  been  in  fact  taxed. 

As  to  the  other  Portuguese  witnesses,  if  their  real  residence  is  to 
be  inquired  into,  I  think  it  would  appear  to  be  the  same  as  Lima's; 
but  they  claim  only  to  have  come  from  their  temporary  residences  in 
this  country  to  the  trial,  and  I  do  not  understand  that  there  is  any 
real  controversy  regarding  the  amounts  taxed  for  their  travel.  Un- 
der the  directions  given  in  the  mandate,  I  do  not  see  that  any  inquiry 
into  the  actual  cost  of  journeys  made  by  the  witnesses,  or  the  amounts 
of  money  which  have  been  paid  them,  are  relevant 

The  clerk's  taxation  is  therefore  affirmed. 


DB  BENEDETTO  T.   ALPHA  PORTLAND  CEMENT  00. 
(District  Court,  E.  D.  New  York.    October  2,  1912.) 

%NPANTB    (I    82*) — OT7ABDIAN    AD    LTTEM—APPOINTMENTV-VaCATION— DISMISSAL 

OP  Suit. 

An  injured  infant  was  supported  for  a  time  through  a  benevolent  so- 
ciety, which  caused  the  appointment  of  a  friend  as  guardian  ad  litem, 
who  instituted  suit  against  defendant  for  the  injuries  sustained,  which 
was  removed  to  the  federal  court.  Thereafter  the  infant  was  taken 
charge  of  by  certain  relatives,  who  obtained  a  difTerent  attorney  and 
secured  the  appointment  of  a  different  guardian  ad  litem,  under  whose 
,  direction  another  action  was  brought  in  the  Supreme  Court  of  New 
York  county  against  the  same  defendant  for  the  same  relief.  Held  that, 
there  being  no  valid  objection  to  the  appointment  of  the  first  guardian 

•For  other  oaiei  tee  tame  topic  ft  8  nvmbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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ad  litem,  n  motion  on  behalf  of  the  attorney  for  the  guardian  in  the 
second  action  to  Tacate  the  former  appointment  would  not  be  granted, 
nor  would  such  action  be  dismissed,  except  on  terms  afTording  proper 
protection  to  the  attorney  who  represented  the  guardian  ad  litem  in 
.  the  first  suit  for  the  services  rendered. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent  Dig.  |  230;   Dec.  Dig. 
I  82.*] 

Action  by  Francesco  De  Benedetto,  an  infant,  by  Peter  Santees, 
his  guardian  ad  litem,  against  the  Alpha  Portland  Cement  Com- 
pany. Application  by  the  attorney  for  a  guardian  ad  litem  ap- 
pointed in  another  action  to  vacate  the  appointment  of  a  guardian 
ad  litem  in  the  pending  action  and  to  discontinue  the  same.  De- 
nied. 

Rosario  Maggio,  of  New  York  City,  for  plaintiff  on  the  motion 
only. 

Gilbert  E.  Roe,  of  New  York  City,  for  Hobart  S.  Bird. 

Everett,  Clarke  &  Benedict,  of  New  York  City,  for  defendant. 

CHATFIELD,  District  Judge.  The  plaintiff,  an  infant  of  20 
years,  was  injured  in  the  state  of  Pennsylvania.  He  came  to  New 
York  and  took  up  his  residence,  bringing  an  action,  through  a 
guardian  ad  litem,  in  the  Supreme  Court  of  the  state  of  New  York, 
in  Richmond  county,  which  was  removed  into  this  court.  The 
guardian  ad  litem  was  an  acquaintance  and  friend  of  the  infant, 
and  the  infant  seems  to  have  been  supported  for  a  time  through 
a  benevolent  society,  which  also  caused  the  appointment  of  the 
guardian  ad  litem  and  the  beginning  of  the  litigation.  Subsequent- 
ly thereto  the  infant  plaintiff  was  taken  charge. of  by  certain  rel- 
atives, who  retained  a  different  attorney,  and  secured  the  appoint- 
ment of  a  different  guardian  ad  litem,  under  whose  direction  an 
action  was  brought  in  the  Supreme  Court  of  New  York,  in  New 
York  county.  The  responsibility  of  the  infant  for  his  conversa- 
tions with  the  different  parties,  and  the  amount  of  understanding 
which  he  had  as  to  whether  an  action  was  being  brought  in  his 
behalf,  cannot  be  determined  upon  this  application. 

The  defendant  in  the  action  in  New  York  county  made  a  mo- 
tion to  vacate  the  appointment  of  the  guardian  ad  litem,  upon  the 
ground  that  the  infant  plaintiff  had  already  proceeded  to  bring  an 
action  which  was  pending  in  this  court.  Whether  or  not  this 
would  have  been  a  valid  defense,  or  whether,  if  the  appointment 
of  the  guardian  ad  litem  in  that  action  had  been  vacated,  it  would 
have  availed  more  than  to  require  a  renewal  of  the  application,  un- 
der proper  recitals,  provided  the  present  action  were  out  of  the 
way,  need  not  be  considered,  for  the  Supreme  Court  of  New  York 
county  has  withheld  action  on  that  application  until  some  pro- 
ceeding can  be  taken  in  this  court,  50  that  the  infant  may  prose- 
cute the  action  which  he  really  desires  to  have  carried  on,  and  to 
dispose  of  the  other,  so  that  but  one  shall  be  pending. 

The  present  motion,  therefore,  was  made  by  the  attorney  for  the 
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guardian  ad  litem  in  the  action  in  New  York  county.  This  mo- 
tion was  to  vacate  the  appointment  of  a  guardian  ad  litem  in  this 
court,  and  to  discontinue  the  action.  It  was  based  upon  allega- 
tions that  the  original  request  for  the  appointment  of  a  guardian 
ad  litem  and  the  institution  of  the  action  were  unauthorized.  But 
these  charges  do  not  seem  to  be  substantiated,  and  it  must  be  held 
that  the  infant  had  sufficient  knowledge  of  the  facts,  or  gave  such 
general  authorizations,  that  the  appointment  of  the  guardian  at 
9ie  beginning  of  the  action  should  not  be  vacated,  except  upon  af- 
fording proper  protection  to  the  attorney  who  did  the  work,  for 
the  services  which  he  has  rendered  up  to  the  present  time.  In 
other  words,  if  the  infant  wishes  to  continue  with  his  subsequent 
action,  he  may  discontinue  the  present  action  in  this  court,  upon 
proper  terms. 

The  defendant  has  appeared,  and  has  stated  in  open  court  that 
it  is  willing  to  proceed  in  either  action,  provided  it  is  not  called 
upon  to  defend  two  actions  at  the  same  time.  It  does  not  oppose 
the  motion  to  discontinue  this  action,  if  the  plaintiff  puts  himself 
in  such  position  that  the  defendant's  rights  will  be  protected.  Un- 
der these  circumstances,  the  motion  must  be  denied  in  the  form  in 
which  it  was  presented.  The  court  cannot  find  that  the  proceed- 
ings in  the  action  in  this  court  were  entirely  fraudulent,  nor  so  un- 
authorized as  to  be  null  and  void.  But,  on  the  other  hand,  the 
plaintiff  now  expresses  a  wish  to  proceed  with  his  present  attor- 
ney and  through  his  present  guardian  ad  litem. 

Some  doubt  is  thrown  upon  the  ability  of  the  guardian  ad  litem 
in  the  action  in  this  court  to  satisfactorily  represent  the  plaintiff, 
and  this  is  an  additional  reason  why  the  appointment  should  be  va- 
cated. But  the  plaintiff  will  have  to  apply  to  this  court  for  the 
substitution  of  the  guardian  ad  litem  in  the  New  York  action,  or 
of  some  other  person  as  a  party  to  act  on  his  behalf,  and  then  that 
party  will  have  to  move  for  the  substitution  of  attorneys  or  the 
discontinuance  of  this  action  upon  terms,  and  an  order  may  then 
be  made  protecting  the  rights  of  the  defendant  and  of  the  attor- 
neys who  have  started  the  present  action. 


THE  ALERT. 

MALLOCH  v.  ADAMS  et  aL 

(District  Court,  D.  Massachusetts.    March  26,  1912.) 

No8.  353,  354. 

1.  Bankbuptct  (5  285*)— Trustees— Prosbcutiow  of  Surrs  Coichencbd  bt 
Bankbupt— Leave  of  Court. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  i  lie,  30  Stat  549  (U.  S.  Comp. 
St  1901,  p.  3426),  which  provides  that  a  trustee  niay,  **wlth  the  approval 
of  the  court,"  he  permitted  to  prosecute  any  suit  commenced  by  the 
bankrupt  prior  to  the  adjudication,  the  court  whose  approval  is  required 
is  the  one  which  appointed  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  285.*] 
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2.  Bawkbuptct  (f  285*) — Suits  by  Hankbttpt— SuBsnTunozr  or  Tbttstee  as 
Pabtt. 

Under  Bankr.  Act  July  1,  1898,  c  641,  |  2  (20),  as  amended  by  Act 
June  25,  1910,  c  412,  S§  1«  2,  36  Stat  838,  839  (U.  8.  Comp.  St  Supp. 
1911,  p.  1491),  wMcb  authorizes  courts  of  bankruptcy  to  exercise  an- 
cillary Jurisdiction  in  aid  of  a  trustee  appointed  by  another  court,  a  Dis- 
trict Court  may  permit  a  tmstee  appointed  in  another  district  to  in- 
tervene in  the  bankrupt's  place  in  any  suit  before  it  to  which  the  bank- 
rupt was  a  party ;  but  whether,  when  the  estate  has  little  or  no  assets 
aside  from  what  may  be  recovered  in  such  suit,  he  should  be  permitted 
to  sue  without  the  customary  requirement  of  giving  security  for  costs, 
Is  a  matter  of  discretion,  to  be  determined  in  view  of  all  the  circum- 
stances. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  285.*] 

In  Admiralty.  Suits  by  W.  Irving  Adams  and  others  against  the 
schooner  Alert,  and  by  Almon  D.  Malloch,  owner  of  the  Alert,  against 
said  Adams  and  others.  On  petition  of  Cyrus  R.  Tupper,  foreign 
trustee  in  bankruptcy  of  Adams  and  others,  complainants  in  the  first 
suit  and  respondents  in  the  second,  for  leave  to  intervene  in  the  place 
of  the  bankrupts,  without  giving  security  for  costs  or  damages.  Peti- 
tion granted. 

Benjamin  Thompson,  of  Portland,  Me.,  for  trustee  in  bankruptcy. 
Carver,  Wardner  &  Goodwin,  of  Boston,  Mass.,  for  Malloch. 

DODGE,  District  Judge.  The  libel  in  No.  353  was  filed  October 
28,  1910,  hy  Adams  &  Son,  copartners,  of  Boothbay,  in  the  district 
of  Maine.  The  owner  of  the  Alert,  libelant  in  No.  354,  filed  his  claim 
on  the  same  day,  and  with  it  a  motion  that  the  libelants,  being  non- 
residents, gives  security  for  costs.  The  vessel  was  released  on  stipula- 
tions given  by  him.  His  libel  in  No.  354,  filed  November  2,  1910,  is 
brought  against  Adams  &  Son,  under  admiralty  rule  53  (29  Sup.  Ct. 
xiv).  On  January  10,  1911,  he  filed  his  answer  in  No.  353.  No  an- 
swer has  been  filed  in  No.  354. 

Tupper,  the  present  petitioner,  sets  forth  in  his  petition,  filed  Feb- 
ruary 10,  1912,  that  Adams  &  Son  were  adjudicated  bankrupts  in 
Maine  February  25,  1911,  and  that  he  was  duly  appointed  and  quali- 
fied as  trustee  in  bankruptcy  of  their  estate  April  28,  1911.  He  an- 
nexes a  duly  certified  copy  of  the  referee's  order  approving  his  bond. 

[1]  Assuming  that  the  alleged  adjudication  and  appointment  are 
sufficiently  established  by  this  certificate,  the  petitioner  may,  as  pro- 
vided by  section  lie  of  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541, 
30  Stat.  549  [U.  S.  Comp.  St.  1901,  p.  3426])— 

••with  the  approval  of  the  court,  be  permitted  to  prosecnte  •  •  •  any 
suit  commenced  by  the  bankrupt  prior  to  the  adjudication,  with  like  force 
and  effect  as  though  it  had  been  commenced  by  him." 

The  court  whose  approval  this  section  requires  is  the  court  who 
appointed  the  trustee.  Woodman,  Trustees  in  Bankruptcy,  §  74  (b) 
p.  98.  The  petition  does  not  show  that  this  approval' has  been  ob- 
tained. 

Assuming  it  to  have  been  obtained,  this  court  may  no  doubt  permit 
the  petitioner  to  intervene  in  the  bankrupt's  place.    It  is  now  expressly 

•For  other  case*  see  same  topic  ft  S  numbbb  in  Dec.  &  Am.  Digi.  1907  to  date.  &  Reo'r  Indexes 
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authorized,  under  the  amendment  of  1910  (Act  June  25,  1910,  c.  412, 
§§  1,  2,  36  Stat.  838,  839  [U.  S.  Comp.  St.  Supp.  1911,  p.  1491]), 
now  fonning  clause  20  of  section  2  of  the  Bankruptcy  Act,  to  exercise 
ancillary  jurisdiction  here  in  aid  of  his  administration.  But,  if  it  does 
so,  he  will  be  none  the  less  a  nonresident  within  this  jurisdiction.  He 
will  take  up  the  case  in  the  same  situation  which  existed  at  the  time 
of  his  intervention;  that  is,  in  No.  353,  with  a  motion  pending  to 
order  a  nonresident  libelant  to  secure  the  claimant's  costs  in  case  the 
libel  is  dismissed,  and  in  No.  354,  under  the  obligation  to  give  secu- 
rity as  provided  by  rule  S3. 

The  bankrupts  have  never  made  any  application  to  the  court  under 
Act  July  20,  1892,  c.  209,  27  Stat.  252  (U.  S.  Comp.  St.  1901,  p.  706). 
Four  months  after  they  filed  their  libel  they  became  bankrupt,  and 
nothing  has  since  been  done  in  either  case,  except  the  filing  of  the 
present  petition.  The  trustee,  if  allowed  to  intervene,  will  incur  no 
liability  for  costs  accrued  before  his  intervention,  nor  will  he  become 
personally  liable  for  any  costs  whatever,  so  long  as  his  acts  are  in 
good  faith.  Norton  v.  Switzer,  93  U.  S.  355,  366,  23  L.  Ed.  903. 
His  petition  alleges  that,  apart  from  the  cause  of  action  set  forth  in 
No.  353,  the  estate  in  his  hands  is  only  $118.50,  and  that  this  sum 
will  be  insuflicient  to  meet  the  expenses  of  the  administration.  Prac- 
tically, therefore,  he  stands  as  would  a  libelant  permitted  to  sue  in 
forma  pauperis  under  the  act  of  1892. 

[2]  Whether  to  let  him  intervene  on  these  terms  or  not  is  conceded 
to  be  a  question  for  the  court's  discretion.  Many  considerations  for 
and  against  such  an  exercise  of  discretion  are  discussed  in  Re  Bar- 
rett (D.  C.)  132  Fed.  362,  where  a  bankruptcy  receiver  was  allowed 
to  sue  in  equity,  without  the  usual  securi^  for  costs,  in  the  court 
which  had  appointed  him.  In  Osborne  v.  Pa.  R.  R.  (C.  C.)  159  Fed. 
301,  the  court  declined  to  set  aside  its  standing  rule  requiring  security 
from  a  nonresident  plaintiff  in  favor  of  a  bankruptcy  trustee  ap- 
pointed in  another  jurisdiction.  This  court  has  no  express  rule, 
though  its  practice  is  to  require  security  from  a  nonresident,  if  the 
defendant  requests  it.  It  appears  that  a  nonresident  bankruptcy  trus- 
tee has  been  allowed  to  sue  in  admiralty  in  the  Maine  district  without 
furnishing  security.  Under  all  the  circumstances,  I  think  I  am  justi- 
fied in  granting  the  application  to  intervene  without  security  in  No. 
353 ;  and  the  considerations  which  lead  me  to  take  this  course  I  also 
regard  as  sufficient  to  justify  me  in  exercising  the  discretion  expressly 
reserved  by  rule  53,  so  far  as  to  permit  the  petitioner  to  defend  case 
No.  354  without  furnishing  the  security  called  for  by  the  rule. 

In  reaching  this  result,  no  weight  has  been  given  to  the  allegation 
by  the  petitioner  that  the  claim  made  in  the  cross-libel  is  without 
foundation.  His  information  and  belief  are  insufficient  to  support 
such  an  allegation  regarding  a  claim  which,  if  the  case  proceeds,  the 
court  must  hear  and  determine  on  its  merits. 

Whether  the  petitioner  ought  to  be,  or  may  properly  be,  required 
to  obtain  an  ancillary  appointment  in  this  jurisdiction,  is  reserved  for 
consideration  hereafter,  should  occasion  require. 
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METROPOLITAN  STOCK  EXCHANGE  v.  GILL,  Internal  Revenue  CoUecior. 

(Circuit  Court  of  Appeals,  First  Circuit    October  24,  1912.) 

No.  957. 

INTEBNAI.   RKYBNin:    (|   19*) — ^WAB   RSVENUE   ACT — COinrBACTB   FOB   PUBCHASS 

AND  Sale  of  Stocks — ^Taxation. 

Plaintiff,  a  stocld3roker,  was  engaged  In  the  purchase  and  sale  of  stocks, 
within  War  Revenue  Act  June  13,  1898,  c.  448,  $  25,  subd.  8,  Schedule  A, 
80  Stat.  458  (U.  S.  Comp.  St  1901,  p.  2302),  providing  a  stamp  tax  on  the 
memorandum  of  such  agreements.  Under  the  circumstances  of  the  case 
stated  in  the  opinion,  held,  that  Municipal  Co.  v.  Ward,  138  Fed.  1006. 
70  C.  O.  A.  284,  and  Eldridge  v.  Ward,  174  Fed.  402,  98  C.  C.  A.  619, 
do  not  apply,  and  there  is  only  one  stamp  tax  payable. 

[Ed.  Note. — For  other  cases,  see  Internal  Revenue,  Cent  Dig.  Sl  89- 
44;  Dec.  Dig.  §  19.*]' 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

Action  by  the  Metropolitan  Stock  Exchange  against  James  D. 
Gill,  Collector  of  Internal  Revenue.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Gilbert  F.  Ordway,  of  Boston,  Mass.  (Clark  &  Ordway,  of  Bos- 
ton, Mass.,  on  the  brief),  for  plaintiff  in  error. 

William  H.  Garland,  Asst.  U.  S.  Atty.,  of  Boston,  Mass.  (Asa 
P.  French,  U.  S.  Atty.,  of  Boston,  Mass.,  on  the  brief),  for  defend- 
ant in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  was  a  siiit  brought  by  the  cor- 
poration plaintiff  below,  which  we  will  call  the  plaintiff  here, 
against  the  collector  of  internal  revenue  for  the  district  of  Massa- 
chusetts, on  a  claim  arising  under  paragraph  3  of  Schedule  A  of 
the  War  Revenue  Act,  so  called,  of  June  13,  1898  (Act  June  13, 
1898,  c.  448,  30  Stat  458),  as  amended  by  Act  March  2,  1901,  c. 
806,  §  8,  31  Stat  943;  944  (U.  S.  Comp.  St  1901,  p.  2302).  This 
is  the  same  statute,  and  the  suit  was  of  the  same  general  nature, 
as  shown  and  appeared  before  the  courts  in  the  Second  circuit  in 
Municipal  Telegraph  &  Stock  Co.  v.  Ward  (C.  C.)  133  Fed.  70, 
aflarmed  by  the  Circuit  Court  of  Appeals  in  138  Fed.  1006,  70  C. 
C.  A.  284,  and  Eldredge  v.  Ward  (C.  C.)  155  Fed.  253,  affirmed 
by  the  Circuit  Court  of  Appeals  in  174  Fed.  402,  98  C.  C.  A.  619. 

There  was  a  motion  in  the  Circuit  Court  to  dismiss  the  case  for 
want  of  jurisdiction,  which  was  refused ;  and  the  action  of  the  Cir- 
cuit Court  in  that  respect  was  so  clearly  right  that  we  need  not 
comment  upon  it. 

Judgment  in  the  Circuit  Court  on  the  merits  was  entered  for 
the  collector,  on  the  strength,  as  we  understand,  of  these  decisions 
of  the  Circuit  Court  of  Appeals  for  the  Second  circuit,  and,  ac- 

*For  otber  cases  see  same  topic  &  S  nxthssb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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cording  to  our  usual  practice,  we  should  feel  bound  to  follow  the 
results  in  that  circuit,  if  the  facts  here  were  the  same  as  there ;  but 
they  are  essentially  different.  The  issue  involved  in  the  Second 
circuit,  which  the  United  States  claimed  is  the  same  as  that  in- 
volved here,  is  best  stated  by  quoting  the  syllabus  in  Municipal 
Telegraph  &  Stock  Co.  v.  Ward  (C.  C.)  133  Ffed.  70,  already  re- 
ferred to,  as  follows : 

"Plaintiff  corporation  was  engaged  in  business  as  a  stockbroker,  in  conduct- 
ing transactions  respecting  the  purchase  and  sale  of  stocks  to  be  settled  with 
reference  to  the  public  market  quotations  of  prices,  within  subdivision  3  of 
Schedule  A  of  the  War  Revenue  Act  of  July  13,  1898,  c.  448,  S  25,  30  Stat. 
458,  as  amended  by  Act  March  2,  1901,  c.  806,  S  8,  81  Stat  943  (U.  S.  Ck>mp. 
St  1901,  p.  2302).  Its  business  was  transacted  with  numerous  correspondents, 
on  whose  telegraphic  orders  it  would  report  a  purchase  or  sale,  and  forward 
the  correspondent  a  memorandum  such  as  is  required  by  the  statute.  The 
correspondents  were  also  dealing  with  customers,  and  their  orders  to  plain- 
tiff generally  represented  orders  from  their  own  customers,  to  whom  they 
deUvered  a  memorandum  of  each  purchase  or  sale  bearing  a  stamp  as  re- 
quired by  the  act,  but  stating  the  transaction  between  the  correspondent  and 
the  customer  only.  The  customer  was  not  named  or  known  in  the  transac- 
tion between  the  correspondent  and  plaintiff.  Held,  that  such  tranfwctions 
were  transactions  between  principals,  separate  and  distinct  from  those  be- 
tween the  correspondents  and  their  customers,  and  that  plaintiff  was  sub- 
ject to  the  tax  on  each  memorandum  given  thereon." 

It  was  there  found  as  a  matter  of  fact  that  the  transactions  were 
between  the  Municipal  Telegraph  &  Stock  Company  and  its  cor- 
respondents dealing  with  it,  aild  that  each  was  acting  as  an  inde- 
pendent dealer,  so  that  there  were  two  purchases  and  sales,  namely, 
one  between  the  Mutual  Telegraph  &  Stock  Company  and  its 
respondents,  and  one  between  each  correspondent  and  his  custom- 
ers. These  were  of  the  character  described  on  page  72  of  the  opin- 
ion of  the  court,  as  follows : 

"In  no  sense  were  the  correspondents  agents  of  the  plaintiff.  They  stood 
in  no  fiduciary  relation  to  the  plaintiff.  They  had  no  duties  to  perform  for 
the  plaintiff.  They  were  not  employed  or  paid  by  the  plaintiff;  their  rela- 
tions were  none  other  than  that  of  principal.  When  they  made  a  contract  to 
buy  or  sell  with  the  plaintiff,  they  were  at  liberty  to  treat  the  contract  as 
their  own,  and  the  plaintiff  understood  that  they  w6re  at  liberty  to  do  so." 

The  Circuit  Court  of  Appeals,  in  affirming  this  decision  in  138 
Fed.  1006,  70  C.  C.  A.  284,  said  as  follows: 

"We  do  not  think  It  necessary  to  add  anything  to  the  opinion  of  the  Cir- 
cuit Judge.  The  evidence  entirely  warrants  the  finding  of  facts  therein  set 
forth,  and  upon  those  facts  we  fully  concur  In  the  conclusion  that  the  deal- 
ings between  plaintiff  and  Its  correspondents  were  dealings  between  principals 
and  Independent  of  the  correspondents*  dealings  each  with  his  own  customers. 
The  judgment  is  affirmed." 

Thus  these  courts,  found  that,  as  a  matter  of  fact,  the  plaintiff 
there  and  its  correspondents  were  independent  principals,  and  their 
transactions  were  independent  of  the  correspondents,  each  dealing 
with  its  own  customers. 

We  need  not  examine  particularly  Eldredge  v.  Ward,  because 
essentially  the  findings  of  the  facts  and  the  law  were  the  same  as 
in  the  other  case  referred  to,  the  details  having  merely  got  turned 
around. 
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The  facts  here  were  of  an  entirely  different  character.  They 
show  that  the  entire  line  of  dealings  between  the  plaintiff  and  its 
correspondents'  customers  constituted  only  one  purchase  and  one 
sale.  The  correspondents  had  stamped  their  contracts,  and  thus  had 
discharged  the  tax  on  the  entire  chain  of  dealings  from  beginning 
to  end;  so  that  what  the  plaintiff  afterwards  paid  was  merely  a 
second  tax  on  the  same  thing,  which  it  is  entitled  to  recover  back. 

This  case  was  sent  by  the  Circuit  Court  to  an  auditor,  and  what 
we  state  further  is  fully  sustained  by  what  was  found  by  the  au- 
ditor. 

The  first  step  in  each  transaction  was  that  the  plaintiff  "had 
contracts,  mostly  oral,  with  certain  brokers,"  called  "correspond- 
ents," and  that  by  virtue  of  these  contracts  these  correspondents 
turned  into  the  plaintiff  all  orders  for  the  purchase  and  sale  of  cer- 
tain stocks.  This  gave  shape  and  color  to  whatever  followed,  and 
governed  the  whole  of  what  followed,  as  far  as  this  case  is  con- 
cerned. 

The  next  step  was  that  one  of  the  plaintiff's  correspondents,  for 
example,  Varina,  received  orders  from  a  customer,  for  example, 
•Brown,  to  buy  certain  stocks.  Varina  testified  that  he  did  no 
business,  except  to  transmit  the  orders  to  the  plaintiffs  as  their 
correspondent  by  wire,  which  they  furnished  him.  He  also  tes- 
tified that  sometimes  customers  would  give  orders  for  themselves 
directly,  but  "usually  the  customer  came  to  the  office  and  gave  an 
order,  and  this  order  was  transmitted  to  the  plaintiff;  and  on  its 
acceptance  by  the  plaintiff  he  issued  a  contract  to  the  customer," 
as  shown  in  the  case.    He  also  testified : 

**The  plaintiff  had  a  city  office  in  Boston,  where  a  board  for  the  marking 
of  quotations  thereon  was  maintained,  and  it  there  conducted  a  general  busi- 
ness for  the  buying  and  selling  of  stocks,  grains  and  cotton.  It  also  maintain- 
ed a  general  office  in  Boston,  where  the  bookkeeping  and  management  of  its 
country  business,  so  called,  occurred. 

"The  plaintiff  had  contracts,  mostly  oral,  with  certain  brt)kers  in  various 
cities  in  New  England,  New  York  state,  and  in  Canada  by  which  these 
brokers,  or,  as  they  were  called,  'correspondents,*  turned  in  all  orders  for 
the  purchase  and  sale  of  the  above  stocks  and  commodities  to  the  plaintiff. 
The  plaintiff  had  no  personal  dealings  with  the  customers,  and  did  not  know 
their  names.  The  correspondents  saw  the  customers,  who  gave  them  orders 
for  the  purchase  of  certain  stocks  or  commodities  at  certain  prices.  The 
correspondents  thereupon  entered  the  names  of  the  customers  in  a  book,  and 
against  each  name  a  certain  serial  number  was  placed,  and  they  then  trans- 
mitted the  orders  of  the  customers  without  the  customers'  names  to  the 
plaintiff  by  telegraph  over  private  wires  which  were  furnished  free  to  the 
correspondents  by  the  plaintiff,  and  for  which  the  plaintiff  paid.  If  the 
terms  of  the  orders  were  such  as  the  plaintiff  thought  advisable  to  accept, 
such  acceptance  was  wired  back  to  the  correspondents  by  the  plaintiff,  using 
the  serial  number  for  each  transaction  which  had  been  transmitted  by  the 
correspondent  in  the  first  instance;  whereupon  the  correspondent  would  com- 
plete the  purchase  with  the  customer  and  have  him  sign  a  contract  therefor. 
The  customer  at  the  same  time  would  make  a  deposit  with  the  correspondent 
of  a  certain  sum  of  money,  which  was  to  protect  the  correspondent  from 
an  adverse  fluctuation  of  the  stock  in  the  market  to  the  extent  of  a  certain 
number  of  points.  This  margin  was  generally  for  three  points,  and,  when 
the  security  was  exhausted,  the  plaintiff  would  sell  the  stock  to  protect  itself, 
unless  the  correspondent  had  marked  the  order  'Protect,'  in  .which  case  the 
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plaintiff  would  wire  for  more  margin,  which  the  correspondent  would  get 
from  the  customer.  The  same  procedure  was  followed  if  the  customer,  in- 
stead of  bu3ring  in  the  first  instance,  wanted  to  sell  a  certain  stock  short. 

**If  the  terms  of  the  order  of  purchase  or; sale  were  such  that  the  plaintiff 
could  not  accept  them,  it  wired  its  refusal  back  to  the  correspondent,  who 
thereupon  informed  the  customer.  If  the  customer,  after  purchasing  the 
stock,  wished  at  a  later  time  to  sell,  the  correspondent  wired  that  order  to 
sell  to  the  plaintiff,  who  made  the  sale,  wired  back  'Sold,'  and  if  there  was 
a  balance  in  favor  of  the  customer,  it  was  paid  by  the  correspondent  to  him. 
In  such  cases,  the  plaintiff  did  not  actually  buy  or  sell  these  stocks  for  the 
customers,  but  entered  them  as  bought  and  sold  on  its  option  ledgers,  so 
that  the  transaction  was  really  one  of  bookkeeping.  At  the  time  the  order 
was  accepted,  the  correspondent  charged  and  took  from  the  customer  a  com- 
mission of  one-quarter  of  1  per  cent  of  the  market  values  of  the  stocks  pur- 
chased or  sold,  which  commission  was  divided  equally  between  the  plaintiff 
and  the  correspondents,  and  no  further  commission  was  charged  when  the 
transaction  was  concluded,  either  by  a  sale  of  the  stock  purchased  or  by  a 
covering  of  the  stock  sold  short. 

**At  first  the  plaintiff  company  sent  its  statements  of  the  day's  transactions 
to  the  correspondent,  stamped  for  the  amount  of  such  business,  but  after  a 
ruling  by  the  Treasury  Department  the  correspondents  bought  the  stamps 
and  affixed  them  to  the  contract  with  the  customer,  and  canceled  them,  and  the 
customer  repaid  the  correspondent  the  amount  of  the  stamps.  The  plain- 
tiff, after  said  ruling,  did  not  stamp  any  of  the  papers  in  regard  to  these 
transactions." 

Under  these  circumstances,  the  contract  was  absolutely  finished 
when  the  plaintiff  accepted  the  order;  and  the  sale  was  then  made, 
and  not  till  then,  subject  to  giving  the  memorandum  referred  to, 
which  merely  put  it  in  a  form  not  to  be  disputed.  That  memo- 
randum, when  given,  showed  what  was  the  actual  fact,  that  the 
contract  was  between  Varina,  as  agent  of  the  customer,  and  the 
plaintiff.    There  was  no  other  contract,  and  therefore  no  other  sale. 

All  the  other  matters  were  purely  incidents,  not  affecting  the 
substance  of  the  transaction;  as,  for  example,  while  the  memo- 
randum already  quoted  showed  for  itself  that  Varina  made  the  pur- 
chase m  his  own  name,  and  the  plaintiff  did  not  necessarily  know 
the  name  of  tfie  customer,  this  did  not  affect  the  substance  of  the 
contract,  because  generally  brokers*  contracts  are  made  in  that  way, 
leaving,  under  the  well-settled  rules  of  law,  the  two  parties  whom 
the  broker  represents,  principals  towards  each  other  whenever  their 
'  identity  becomes  known.  So,  also,  the  fact  that  Varina  for  certain 
purposes  became  the  agent  for  both  parties  involves  no  difficulty, 
because,  where  it  is  known,  as,  for  example,  in  the  case  of  a  broker, 
that  the  agent  is  acting  for  both  parties,  there  is  nothing  in  law 
or  in  usage  which  questions  the  transaction. 

Also,  the  fact  that  Varina  guaranteed  the  plaintiff  against  de- 
fault on  the  part  of  the  customer  is  not  of  importance,  because  in 
that  respect  Varina  stood  the  same  as  the  ordinary  commission 
merchant  who  receives  a  guaranty  commission.  So  the  fact  that 
Varina  kept  an  account  current  of  all  the  transactions,  and  settled 
with  the  plaintiff  only  the  balance,  is  in  accordance  with  the  cus- 
tom of  brokers  having  many  transactions  for  the  same  principal,  is 
a  mere  matter  of  convenience,  and  is  undisputably  the  practice  of  all 
clearing  houses.    In  truth,  the  situation  is  so  simple,  and  so  much 
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in  accordance  with  the  fundamental  rules  of  commercial  dealings, 
that  it  is  hardly  possible  that  any  extent  of  reasoning  or  citation  of 
authority  could  affect  it.  The  agency  from  both  parties  to  Varina 
is  established ;  and  a  sale  was  effected  by  the  meeting  of  the  minds 
of  the  two  principals,  and  there  was  only  one  contract  and  only 
one  sale. 

With  reference  to  the  decisions  in  the  Second  circuit  which  the 
United  States  insist  are  conclusive,  it  is  true  that  the  fact  stated  in 
Eldredge  v.  Ward,  that  the  principal  house  and  the  correspond- 
ents stipulated  that  they  did  not  stand  in  the  relation  of  principal 
and  agent,  was  in  no  way  controlling,  as  was  shown  in  Board  of 
Trade  v.  Hammond  Co.,  198  U.  S.  424,  25  Sup.  Ct.  740,  49  L.  Ed. 
1111.  The  Supreme  Court  in  that  case  found,  however  (198  U. 
S.  at  pages  437,  439,  25  Sup.  Ct.  740,  49  L.  Ed.  1111),  on  facts 
almost  identical  with  those  here,  that  the  relation  of  principal  and 
agent  existed  between  the  correspondents  and  the  principal  house 
in  such  a  way  that  it  would  seem  to  prevent  the  possibility  of  es- 
tablishing here  any  relation  which  would  justify  a  double  tax.  The 
facts  here  are  so  simple  and  controlling,  and  the  conclusions  of 
the  law  therefrom  so  clear,  that  there  is  no  opportunity  to  be  gov- 
erned by  any  of  the  authorities  cited. 

We  leave  it  for  the  District  Court  to  determine,  on  the  agree- 
ment referred  to  in  the  record,  whether  the  plaintiff  should  recover 
interest  and  costs  taxed  in  the  court  below. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is 
remanded  to  the  District  Court  for  further  proceedings  in  accord- 
ance with  law  and  the  agreement  of  the  parties ;  and  the  plaintiff 
in  error  recovers  its  costs  in  this  court. 


BILGER  y.  NUNAN  et  aL 
(drcnlt  CoTurt  of  Appeals,  Ninth  Ciieait     September  4,  1912.) 

No.  2,020. 

L  MOBTQAGCS   (I  218*)— MOBTQAGEB   IN   POSSESSION — EjSOnfSNT. 

Under  B.  &  0.  Comp.  Or.  i  233,  by  which  a  mortgage  of  real  estate  Is 
a  lien  only,  the  title  and  right  of  possession  remaining  in  the  mortgagor 
until  his  rights  are  foreclosed,  a  mortgagee  in  possession  without  fore- 
closure can  defend  an  action  of  ejectment  by  one  claiming  under  the 
mortgagor  only  where  his  possession  is  with  the  assent  of  the  owner  of 
the  legal  title,  or  through  acts  of  shch  owner  which  create  an  estoppel. 

[Ed.  Note. — For  other  eases,  see  Mortgages,  Cent  Dig.  i|  482-491; 
Dec.  Dig.  §  213.*] 

2.  Wills  (8  439*) — Construction — ^Rules  Govebning. 

In  the  construction  of  a  will,  the  first  and  paramount  duty  of  the  court 
~  l8  to  ascertain  from  its  terms,  if  possible,  the  intention  of  the  testator. 

[Ed.  Note.— For  other  cases^  see  WUls,  Cent  Dig.  H  952,  955,  957; 
Dec.  Dig.  I  439.*] 

*For  othei^  cases  see  same  topic  Ik  i  mumbbb  in  Dec.  &  Am.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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3.  WiLts  (J  600*)  —  Construction  —  Devise  or  Real  Pbopebtt  —  Obegow 

Statute. 

Testator  devised  and  bequeathed  all  of  his  property,  real  and  personal, 
to  his  wife,  "to  have,  hold,  use,  and  dispose  of  as  she  may  see  fit  during 
her  life,  hereby  giving  her  full  power  and  authority  to  sell,  convey,  deed, 
and  transfer  all  or  any  part  of  said  property  fully  and  ab^lutely,  so  as  to 
pass  complete  title  to  purchasers  or  grantees  from  her  as  she  may  see 
fit"  The  will  further  provided  that  '•whatever  of  my  said  property  and 
the  proceeds  thereof*  which  should  remain  in  tlie  hands  of  his  wife  at 
her  death  should  go  to  their  daughters.  Testator  resided  and  owned 
real  estate  in  Oregon,  and  by  B.  &  O.  Oomp.  Or.  H  5336,  5573,  it  is  pro- 
vided that  "the  term  'heirs'  or  other  words  of  inheritance  shall  not  be 
necessary  to  create  or  convey  an  estate  in  fee  simple,"  and  that  "a  de- 
vise of  real  property  shall  be  deemed  and  taken  as  a  devise  of  all  the 
estate  or  interest  of  the  testator  therein  subject  to  his  disposal,  unless  it 
clearly  appears  from  the  will  that  he  intends  to  devise  a  less  estate  or 
interest."  Held  that,  construing  the  will  as  required  by  such  statutes,  it 
conferred  on  testator's  wife  full  power  to  sell  or  mortgage  any  of  the 
real  estate  during  her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |§  1335-1339;  Dea 
Dig.  §  600.«] 

4.  Wills  (§  747*) — Action  by  Devisee — ^Rioht  of  Possession. 

A  devisee  of  land  in  Oregon  cannot  maintain  ejectment  therefor  while 
the  estate  is  in  process  of  administration  in  the  county  court  and  there 
is  an  acting  executor  or  administrator  de  bonis  non,  who,  under  B.  &  C. 
Comp.  Or.  1 1147,  is  entitled  to  possession  of  the  property,  both  real  and 
personal,  until  the  administration  is  completed  or  the  land  is  surrendered 
to  the  devisees  by  order  of  the  court 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  SI  191&-1933;  Dec. 
Dig.  I  747.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

Action  at  law  by  Sallie  Bilger  against  Jeremiah  Nunan  and  O. 
Harbaugh.  Judgment  for  defendants,  and  plaintiflf  brings  error. 
Affirmed. 

For  opinion  below,  see  186  Fed.  665. 

This  is  an  action  in  ejectment,  brought  by  Sallie  Bilger  to  recover  posses- 
sion of  an  undivided  one-sixth  interest  in  and  to  a  tract  of  land  in  Jackson 
county,  Or.,  described  as  containing  292  acres,  but  excepting  therefrom  a 
small  tract  of  3  acres  deeded  to  a  third  party,  with  respect  to  which  there  is 
no  issue.  Plaintiff  is  the  daughter  of  James  A.  Cardwell,  deceased,  and 
claims  title  and  right  of  possession  under  a  will  executed  by  him  February 
18,  1890.  The  defendant  Jeremiah  Nunan  claims  title  and  right  of  posses- 
sion: (a)  By  virtue  of  a  sheriflTs  deed  to  defendant,  executed  in  pursuance 
of  a  decree  and  order  of  sale  obtained  under  the  foreclosure  of  a  mortgage 
executed  by  Caroline  CardweU,  the  widow  of  James  A.  Cardwell,  upon  the 
real  property  in  controversy,  (b)  By  the  right  of  a  mortgagee  in  possession. 
The  defendant  Harbaugh  claims  no  right,  title,  or  interest  in  the  premises 
other  than  that  of  a  tenant  under  the  defendant  Nunan. 

J.  A.  Cardwell,  a  resident  of  Jackson  county,  state  of  Oregon,  died  at 
Jacksonville,  Or.,  on  the  16th*  day  of  April,  1890,  leaving  an  estate  of 
real  and  personal  property,  shown  by  the  inventory  and  appraisement  to  be 
of  the  value  of  $17,500,  of  which  the  personal  property  was  appraised  at 
$2,500,  and  the  real  property  at  $15,000.  The  real  property  is  the  subject  of 
this  litigation.  At  the  time  of  his  death  CardweU  left  his  last  will  and  tes- 
tament as  follows: 

**I,  James  A.  Cardwell,  of  Jackson  county,  state  of  Oregon,  being  of  sound 
and  disposing  mind  and  not  under  any  restraint  whatever,  do  make,  publish 

•For  other  casei  see  same  topic  A  (  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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and  declare  this  my  last  will  and  testament,  namely,  I  give,  devise,  and  be- 
queath to  my  wife,  Caroline  Cardwell,  all  of  my  property  and  estate,  both 
real  and  personal,  of  every  kind  of  which  I  shall  die  possessed,  to  have,  hold, 
use  and  dispose  of  as  she  may  see  fit  during  her  life,  hereby  giving  her  full 
power  and  authority  to  sell,  convey,  deed  and  transfer  all  or  any  part  of  said 
property  fully  and  absolutely  iso  as  to  pass  complete  title  to  purchasers  or 
grantees  from  her  as  she  may  see  fit 

*'And  it  is  my  will  that  whatever  of  my  said  property  and  the  proceeds 
thereof  which  remains  in  the  hands  of  said  Caroline  Cardwell  at  her  death 
shall  go  to  our  daughters,  hereinafter  named. 

"On  account  of  our  daughter  Medora  L.  Berry  and  her  husband  having 
heretofore  left  some  property  with  me  which  entitles  her  to  more  of  my  es- 
tate than  the  others  it  is  my  will  that  she  shall  receive,  out  of  what  remains 
undisposed  <^  at  the  death  of  ^y  wife,  the  sum  of  two  hundred  and  fifty 
dollars,  and  the  rest  of  whatever  so  remains  shall  be  divided  equally  among 
my  daughters  Medora  L.  Berry,  Maria  Kahler,  Sallie  Bllger,  Delia  Fink, 
Rose  Cardwell  and  Laura  Cardwell,  share  and  share  alike. 

'*And  inasmuch  as  my  sons,  Alvln  B.  Cardwell,  C'.  D.  Cardwell  and  Wm.  W. 
Cardwell,  have  already  received  advancements  and  pecuniary  assistance  from 
me  equal  to  their  shares  of  my  estate^  they  are  not  to  receive  any  portion  of 
my  estate  under  this  will.*' 

This  will  was  duly  proved  and  admitted  to  probate,  and  Caroline  Cardwell 
was  duly  appointed  (on  June  9,  1890)  the  executrix,  and  on  June  27th  quali- 
fied as  such  executrix  and  entered  upon  the  discharge  of  her  trust,  and  dur- 
ing her  lifetime  acted  as  such  executrix.  At  the  time  of  the  death  of  James 
A.  Cardwell  he  was  indebted  to  defendant  Jeremiah  Nunan,  for  goods,  wares, 
and  merchandise  furnished  for  and  used  by  Cardwell  and  his  family,  in  the 
sum  of  about  $759.99.  In  the  semiannual  account  of  the  executrix,  showing 
the  claims  that  had  been  presented  against  the  estate,  was  the  claim  of 
Nunan  for  the  sum  of  $759.99.  This  report  was  received  by  the  court  and 
approved  on  February  22, 1892.  Subsequently  Nunan  furnished  the  executrix, 
at  her  instance  and  request,  other  goods,  wares,  and  merchandise  aggregating 
the  additional  sum  of  about  $541.42,  and  cm  February  S,  1892,  the  claim  of 
Nunan  Aggregated  the  value  of  $1301.41,  including  the  pre-existing  claim 
so  presented  by  him  against  the  estate  and  allowed  by  the  court  Proline 
Cardwell  thereupon  gave  her  promissory  note  to  Nunan  to  cover  this  indebt- 
edness, and  at  the  same  time  executed  and  delivered  to  Nunan  a  mortgage 
upon  the  real  estate  in  controversy,  which  mortgage  was  duly  acknowledged 
und  recorded  in  the  office  of  the  county  recorder  for  Jackson  county. 

Thereafter,  this  promissory  note  having  become  due  and  oelng  wholly  un- 
paid, principal  and  interest  Nunan,  on  March  16,  1894,  commenced  a  suit  in 
the  circuit  court  of  the  state  of  Oregon  for  Jackson  county  for  the  foreclo- 
sure of  the  mortgage,  by  filing  his  complaint  therein.  On  September  26, 
1894,  a  decree  of  foreclosure  and  judgment  was  duly  entered  in  said  court 
against  Caroline  Cardwell  in  favor  of  Nunan  for  the  sum  of  $1,657.12.  On 
September  28,  1894,  execution  was  issued,  and  on  October  3,  1894,  the  sheriff 
made  a  levy  and  seizure  of  the  land  and  premises  described  in  the  complaint 
and  on  November  3,  1894,  the  property  was  sold  and  bid  in  by  defendant 
Niman.  This  sale  was  confirmed,  and  sheriff's  deed  executed  and  delivered 
to  Nunan  on  AprU  15,  1895,  and  ever  since  the  execution  and  sale  he  has 
been  in  the  undisputed  and  absolute  possession  of  the  premises,  except  a 
small  tract  conveyed  to  a  third  party,  with  respect  to  which  there  Is  no  issue. 

Prior  to  any  of  the  transactions  heretofore  mentioned,  and  on  the  8th  day 
of  March,  1884,  Cardwell  and  his  wife,  for  a  valuable  consideration,  executed 
and  delivered  to  the  Board  of  Commissioners  for  the  sale  of  school  and  uni- 
versity lands,  and  for  the  investment  of  the  funds  arising  therefrom,  a  mort- 
gage conveying  the  premises  in  controversy,  and  certain  other  property  owned 
by  the  said  Cardwell,  to  secure  the  payment  of  a  certain  promissory  note, 
dated  Blurch  8,  1884,  for  the  sum  of  $4,160,  payable  one  year  after  date  to 
the  said  Board  of  Commissioners,  with  interest  thereon  at  the  rate  of  8  per 
cent,  per  annum  until  paid.  This  mortgage  was  duly  acknowledged  and 
recorded  as  required  by  law.  On  February  12,  1895,  no  portion  of  the  princi- 
pal or  Interest  of  said  note  and  mortgage  having  been  paid,  and  the  whole 
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sum  being  fully  due  and  owing,  the  defendant  Nunan,  for  the  purpose  of 
protecting  his  rights  and  interests  in  said  premises,  paid  said  note,  in  the 
sum  of  $4,160  and  interest,  making  in  all  the  sum  of  $5,189.82,  and  obtained  a 
release  of  said  mortgage,  duly  executed  by  the  said  Board  of  Commissioners. 

On  March  26,  1896,  Caroline  Cardwell  died,  leaving  the  estate  unsettled. 
Thereafter  the  plaintiff  in  error  here  (being  one  of  six  heirs  at  law  of  Tames 
A.  Cardwell)  and  other  residuary  legatees  under  the  will  brought  separate 
actions  in  ejectment  to  recover  the  property  in  controversy. 

On  March  18,  1910,  the  complaint  in  this  action  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Oregon  by  Sallie  Bilger,  alleg- 
ing, among  other  things,  that  plaintiff  was  a  citizen  and  resident  of,  and 
domiciled  tn,  the  state  of  Washington;  that  defendants  were  citizens  and 
residents  of,  and  domiciled  in,  the  state  of  Oregon;  that  plaintiff  was,  and 
had  been  for  more  than  six  years  prior  thereto,  the  absolute  owner  in  fee 
simple  of  an  undivided  one-sixth  of,  in,  and  to  the  property  in  dispute;  that 
defendants  wrongfully  withhold,  and  had  continuously  for  more  t^an  six 
years  prior  to  that  time  wrongfully  withheld,  the  real  estate  of  plaintiff,  and 
the  possession  of  the  whole  and  every  part  of  said  property  from  plaintiff; 
that  the  value  of  the  rents,  issues,  and  profits  of  this  property  during  the 
period  of  six  years,  and  damages  for  the  wrongful  withholding  of  the  posses- 
sion from  plaintiff  during  that  time,  amounted  to  the  sum  of  $5,000,  and  de- 
fendants refused  and  neglected  to  pay  any  part  of  this  to  plaintiff..  Plaintiff 
demanded  judgment  that  she  was  the  absolute  owner  in  fee  simple*  of  an  un- 
divided one-sixth  of,  in,  and  to  the  property,  that  she  was  entitled  to  the 
Immediate  possession  of  the  whole  of  said  real  property,  and  that  she 'have 
and  recover  from  defendants  the  possession  of  the  same,  and  the  sum  of 
$5,000  damages,  and  for  costs. 

An  answer  was  filed  by  Jeremiah  Nunan,  defendant,  on  April  20,  1910,  and 
an  amended  answer  on  October  4,  1910.  The  answer,  as  amended,  contained 
a  general  deniiil  of  the  allegations  of  the  complaint,  set  up  fee-simple  title 
and  right  of  possession  in  defendant  In  error,  and  pleaded  the  statute  of 
limitations,  the  making  of  permanent  betterments,  improvements  on  said 
lands,  at  a  cost  of  $1,617,  the  payment  of  all  taxes,  amounting  to  $1,916.33, 
the  holding  of  possession  of  the  premises  under  the  judgment  entered  upon 
the  mortgage  foreclosure,  and  payment  of  the  principal  and  interest  of  the 
prior  school  and  university  mortgage,  amounting  to  $5,189.82,  heretofore  re- 
ferred to,  and  that  defendant  in  error  was  a  mortgagee  in  possession. 

The  cause  was  tried  before  the  court  without  a  jury.  Findings  of  fact  and 
conclusions  of  law  were  filed  May  29,  1911,  and  judgment  was  entered  the 
same  date,  in  which  it  was  adjudged  that  plaintiff  was  not  entitled  to  the 
possession  of  the  premises  described  in  the  complaint,  but  that  defendant 
Nunan  was  the  owner  in  fee  simple  and  entitled  to  the  exclusive  i)osse8sioii 
of  all  of  said  premises,  except  a  certajbi  conveyed  portion.  The  case  is 
brought  to  this  court  by  writ  of  error  to  reverse  the  decision  of  the  Circuit 
Court  foif  the  District  of  Oregon. 

W.  E.  Crews,  of  Medford,  Or.,  James  E.  Fenton,  of  San  Francisco, 
Cal.,  and  W.  W.  Cardwell,  of  Medford,  Or.,  for  plaintiff  in  error. 

H.  D.  Norton,  of  Grants  Pass,  Or.,  and  Dolph,  Mallory,  Simon 
&  Gearin,  of  Portland,  Or.,  for  defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges- 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
It  is  contended  on  behalf  of  the  defendant  in  error  that  he  is  a  mort- 
gagee in  possession,  and  that  he  can  hold  his  possession  until  his  debt 
is  paid.  This  right  of  possession  by  the  mortgagee,  when  interposed 
as  a  defense  to  an  action  of  ejectment,  brought  by  one  claiming  the 
right  of  possession  under  the  mortgagor,  is  necessarily  dependent  upon 
the  question  whether  the  mortgagor  had  title  to  the  premises.  •  "An 
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action  of  ejectment  involves  both  the  right  of  possession  and  the 
right  of  property."  Coles  v.  Meskimen,  48  Or.  54,  56,  85  Pac.  67,  68. 
If  the  mortgagor  had  no  right  of  property,  then  the  mortgagee  could 
acquire  no  right  of  possession  under  the  mortgage.  A  mortgage  of 
real  estate  under  the  law  of  Oregon,  as  in  many  states  of  the  Union, 
is  a  mere  lien,  and  does  not  convey  the  legal  title.  The  mortgagor  re- 
tains the  legal  title  as  well  as  the  possession.  Section  233,  B.  &  C. 
Codes  &  Statutes  of  Oregon.  Hence  it  follows  that  in  that  state  the 
possession  of  the  mortgaged  premises  obtained  by  the  mortgagee  with 
the  assent  of  the  mortgagor — the  mortgagor  having  the  right  of  prop- 
erty— ^is  a  good  defense  to  an  action  of  ejectment  by  the  latter  so  long 
as  the  mortgage  debt  remains  unpaid.  Roberts  v.  SutKerlin,  4  Or. 
219;  Cooke  v.  Cooper,  18  Or.  142,  22  Pac.  945,  7  L.  R.  A.  273,  17 
Am.  St.  Rep.  709;  Coles  v.  Meskimen,  supra.  The  assent  of  the 
mortgagor  in  such  a  case  is  the  application  of  the  law  of  estoppel, 
and  this  is  a  good  defense  in  Oregon  to  an  action  of  ejectment  in  both 
the  federal  and  state  courts.  Coles  v.  Meskimen,  supra;  Dickerson 
V.  Colgrove,  100  U.  S.  578,  25  L.  Ed.  618;  Kirk  v.  Hamilton,  100  U. 
S.  68,  26  L.  Ed.  79. 

The  defendant  in  error  entered  in  possession  of  the  lands  in  contro- 
versy by  virtue  of  the  foreclosure  proceedings  and  decree  in  the  ac- 
tion of  Jeremiah  Nunan  v.  Caroline  Card  well.  Whether  Caroline 
Cardwell,  the  mortgagor,  had  the  right  of  property  when  she  ex- 
ecuted the  mortgage,  is  the  controlling  question  in  the  case,  and  this 
question  is  to  be  determined  by  examination  of  the  will  of  James  A. 
Cardwell,  deceased,  under  which  Caroline  Cardwell  claimed  title  to 
the  property.  At  the  time  Nunan  obtained  possession  of  the  land  by 
purchase  at  the  sale  in  the  foreclosure  proceedings,  there  was  out- 
standing a  prcmiissory  note  executed  by  James  A.  Cardwell  on  the  8th 
of  March,  1884,  for  the  sum  of  $4,160  to  the  Board  of  Commissioners 
for  the  sale  of  school  and  university  lands  in  the  state  of  Oregon. 
There  was  also  outstanding  a  mortgage  of  the  same  date,  executed  by 
James  A.  Cardwell,  to  secure  the  payment  of  the  promissory  note  and 
covering  the  lands  in  controversy.  The  note  and  mortgage  were  out- 
standing when  Cardwell  died  on  April  6,  1890,  when  the  mortgaged 
premises  passed  with  the  other  property  to  the  devisee  or  devisees 
under  his  will.  The  school  and  university  mortgage  was  still  outstand- 
ing when  Nunan  took  possession  of  the  land  on  November  3,  1884, 
tmder  the  foreclosure  sale. 

On  November  12,  1895,  Nunan  paid  the  school  and  university  note 
and  mortgage,  and  the  court  below  found  as  a  fact  that  he  thereby 
became  subrogated  to  the  rights  of  the  mortgagee  under  the  mortgage. 
What  were  the  rights  of  the  mortgagee?  The  mortgage  being  due  and 
unpaid,  it  had  the  right  to  foreclose  the  mortgage  and  have  the  prop- 
erty sold  to  pay  the  debt  for  which  the  mortgage  was  given  as  security* 
It  also  had  the  right  to  bid  in  the  property  in  the  foreclosure  sale  for 
the  amount  of  the  debt,  if  a  better  price  could  not  be  obtained.  Nu- 
nan, subrogated  to  the  rights  of  the  mortgagee,  did  not  exercise  the 
right  of  foreclosure  with  regpect  to  this  mortgage.    The  mortgage  was 
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not  foreclosed.  No  sale  was  made,  and  there  was  no  transfer  of  title. 
Nunan,  therefore,  acquired  no  right  of  possession  under  that  mort- 
gage. The  right  of  property  with  respect  to  this  mortgage  remained 
in  the  mortgagor,  and  passed  to  the  devisee  or  devisees  under  the 
Cardwell  will ;  and  as  with  respect  to  the  Nunan  mortgage,  sp  with 
respect  to  this  mortgage,  we  must  now  look  to  the  will  to  ascertain 
the  right  of  possession  to  the  lands  in  controversy. 

It  is  contended  by  the  plaintiff  in  error  that  under  the  will  Caroline 
Cardwell  took  a  life  estate  only,  that  her  mortgage  of  the  title  in  fee  to 
Nunan  was  void,  that  plaintiff  in  error,  on  the  death  of  Caroline  Card- 
well  in  Mar(ch,  1896,  being*  one  of  the  devisees  of  the  remainder  of 
the  estate,  became  the  absolute  owner  in  fee  of  an  undivided  one- 
sixth  of  the  property,  and  by  reason  of  that  ownership  is  now  entitled 
to  the  possession  of  the  same.  The  defendant  in  error  contends,  on 
the  other  hand,  that  the  devise  to  Caroline  Cardwell  was  an  absolute 
title  in  fee,  that  the  mortgage  by  her  of  the  fee  was  valid,  and  that 
under  the  sale  in  the  foreclosure  proceedings  the  title  was  vested  in 
the  defendant  in  error,  and  that  he  is  now  entitled  to  retain  the  pos- 
session of  the  same. 

[2]  In  the  construction •  of  a  will  the  first  and  paramount  duty  of 
the  court  is  to  ascertain  from  its  terms,  if  possible,  the  intention  of 
the  testator.  It  was  said  by  Chief  Justice  Marshall  in  Smith  v.  Bell, 
6Pet.  68,  74(8L.  Ed.  322): 

'*The  first  and  great  mle  in  the  exposition  of  wills,  to  which  all  other  mles 
muBt  hend,  is  that  the  intention  of  the  testator,  expressed  in  his  wiU,  shall 
prevail,  provided  it  be  consistent  with  the  rules  of  law.  1  Doug.  322 ;  1  W. 
BL  672.  This  principle  is  generally  asserted  in  the  construction  of  every 
testamentary  disposition.  It  is  emphatically  the  wUl  of  the  person  who 
makes  it,  and  is  defined  to  be  'the  legal  declaration  of  the  man*s  intentions, 
which  he  wills  to  be  performed  after  his  death.'  2  Bl.  Com.  499.  These  in- 
tentions are  to  be  coUected  from  his  words,  and  ought  to  be  carried  into  ef- 
fect, if  they  be  consistent  with  law.*' 

The  court  then  proceeds  to  state  other  rules  which  should  not  be 
disregarded.    It  says: 

"In  the  construction  of  ambiguous  expressions,  the  situation  of  the  parties 
may  very  properly  be  taken  into  view.  The  ties  which  connect  the  testator 
with  his  legatees,  the  afTection  subsisting  between  them,  the  motives  which 
may  reasonably  be  supposed  to  operate  with  him,  and  to  infiuence  him  in  the 
disposition  of  his  property,  are  all  entitled  to  consideration,  in  expounding 
doubtful  words,  and  ascertaining  the  meaning  in  which  the  testator  used 
them.  No  rule  is  better  settled  than  that  the  whole  will  is  to  be  taken  to- 
gether, and  is  to  be  so  construed  as  to  give  effect,  if  possible,  to  the  whole. 
*  *  *  NotwiUistanding  the  reasonableness  and  good  sense  of  this  general 
rule,  that  the  intention  shaU  prevail,  it  has  been  sometimes  disregarded.  If 
the  testator  attempts  to  effect  that  which  the  law  forbids,  his  will  must  yield 
to  the  rules  of  law.  But  courts  have  sometimes  gone  farther.  The  construc- 
tion put  upon  words  in  one  wiU  has  be^i  supposed  to  furnish  a  rule  for  con- 
struing the  same  words  in  other  wills,  and  thereby  to  furnish  some  settled 
and  fixed  rules  of  construction,  which  ought  to  be  respected.  We  cannot 
say  that  this  principle  ought  to  be  totally  disregarded;  but  it  should  never 
be  carried  so  far  as  to  defeat  the  plain  intent,  if  that  intent  may  be  carried 
into  execution,  without  violatlitg  the  rules  of  law.  It  has  been  said  truly 
(3  Wils.  141)  *tUat  cases  on  wills  may  guide  us  to  general  rules  of  construc- 
tion ;  but,  unless  a  case  cited  be  in  every  respect  directly  in  point,  and  agree 
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In  every  circomstanc^,  It  will  have  little  or  no  weight  with  the  court,  who 
always  looks  npon  the  Intention  of  the  testator  as  the  polar  star  to  direct 
them  in  the  construction  of  wills.'" 

Applying  these  rules  to  the  construction  of  the  will  before  the 
court  in  that  case,  it  was  determined  that  the  will  vested  a  life  es- 
tate only  in  the  wife,  and  the  remainder  over  to  the  son.  The 
case  is  one  of  the  cases  relied  on  by  the  plaintiff  in  error  in  the 
present  case  as  an  authority  for  the  construction  of  the  Cardwell 
will,  that  the  devise  to  Caroline  Cardwell  was  a  life  estate  only, 
with  a  remainder  over  to  her  children.  The  property  involved  in 
the  case  of  Smith  v.  Bell  was  personal  property,  and  consisted  of 
five  slaves.  There  was  no  real  estate.  The  case  arose  in  Ten- 
nessee, where  the  personal  ^property  of  the  wife  became  the  prop- 
erty of  the  husband,  if  reduced  to  possession.  Under  the  rule 
that  had  been  stated  by  the  court,  that  in  the  construction  of  am- 
biguous expressions  the  situation  of  the  parties  might  very  prop- 
erly be  taken  into  view,  and  the  ties  which  connect  the  testator 
with  his  legatees  be  considered,  the  court,  referring  to  this  situa- 
tion and  relationship,  said: 

"No  principle  in  onr  nature  could  prompt  him  to  give  his  property  to  the 
future  husband  of  his  wife,  to  the  exclusion  of  his  only  child.*' 

This  was  a  plain,  simple,  and  natural  reason  why  the  testator's 
devise  of  his  personal  property  to  his  wife,  "to  and  for  her  own 
use  and  benefit  and  disposal,  absolutely,  the  remainder  of  said  es- 
tate, after  his  decease,  to  be  for  the  use  of  the  said  Jesse  Good- 
win," should  be  construed  as  a  life  estate  only  to  his  wife,  and  the 
remainder  in  fee  to  his  only  child.  But  we  do  not  find  any  such 
situation  in  the  present  case,  and  no  reason  of  that  character  call- 
ing for  a  similar  construction  of  the  will  before  this  court.  It  fol- 
lows that  another  of  the  fundamental  rules  stated  by  Chief  Justice 
Marshall  should  be  observed  in  considering  the  value  of  this  as 
well  as  other  cited  cases,  namely,  that : 

"Unless  a  case  cited  be  in  every  respect  directly  in  point,  and  agree  in 
every  circumstance,  it  will  have  little  or  no  weight  with  the  court,  who  al- 
ways looks  upon  the  intention  of  the  testator  as  the  polar  star  to  direct  them 
in  the  construction  of  wills." 

[3]  The  plaintiff  in  error  also  invokes  a  statutory  rule  of  con- 
struction provided  in  the  laws  of  Oregon  (section  7343,  Lord's  Ore- 
gon Laws ;  section  5572,  Bellinger  &  Cotton's  Codes  and  Statutes 
of  Oregon)  as  follows : 

••If  any  person  by  last  will  devise  any  real  estate  to  any  person  for  the 
term  of  such  person's  life,  and  after  his  death,  to  his  or  her  children  or  heirs, 
or  right  heirs  in  fee,  such  devise  shall  vest  an  estate  for  life  only  in  such 
devisee,  and  remainder  in  fee  simple  in  such  children." 

The  defendant  in  error  invokes  a  provision  of  the  statute  law 
of  Oregon  (section  7103,  Lord's  Oregon  Laws;  section  5336,  B. 
&  C,  Codes  and  Statutes  of  Oregon)  as  follows : 

•The  term  'heirs'  or  other  words  of  inheritance  shall  not  be  necessary  to 
create  or  convey  an  estate  in  fee  simple;   and  any  conveyance  of  any  real 
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eetate  hereafter  executed  shall  pass  all  the  estate  of  tbB  grantor  unless  tha 
intention  to  pass  a  less  estate  shall  appear  by  express  terms  or  be  necessarily 
Implied  In  the  terms  of  the  grant" 

He  also  invokes  a  statutory  rule  of  construction  provided  in  the 
same  laws  (section  7344,  Lord's  Oregon  Laws;  section  5573,  B. 
&  C.  Codes  and  Statutes  of  Oregon)  as  follows: 

"A  devise  of  real  property  shall  be  deemed  and  taken  as  a  derise  of  all  the 
estate  or  interest  of  the  testator  therein  subject  to  his  disposal,  unless  it 
clearly  appears  from  the  will  that  he  intends  to  devise  a  less  estate  or  in- 
terest" 

These  rules  of  construction  and  modification  of  the  common  law 
must  be  construed  together,  and,  being  so  construed,  we  have  no 
difficulty  m  understanding  that  where  it  is  claimed,  as,  for  ex- 
ample, in  this  case,  that  the  testator  had  devised  by  will  an  estate 
or  interest  in  real  property  for  life  only,  and  this  estate  or  in- 
terest was  less  than  the  estate  he  had  subject  to  his  disposal  in 
such  real  property,  it  must  clearly  appear  from  the  will  that  he 
intended  to  devise  such  less  estate  or  interest.  It  is  conceded  that 
James  A.  Cardwell,  the  testator  in  this  case,  had  a  fee-simple  title 
to  the  real  property  in  controversy  at  the  time  of  the  execution  of 
the  will  'and  at  the  time  of  his  death.  This  brings  us  to  the  con- 
sideration of  the  controlling  question  in  this  case: 

^hat  did  Cardwell  intend  to  <io  with  his  estate?  Did  he  intend 
to  devise  to  his  wife,  Caroline  Cardwell,  less  than  a  fee-simple  es- 
tate? Referring  to  his  will,  we  find  his  devise  in  the  following 
terms : 

'*I  give,  devise,  and  bequeath  to  my  wife^  Caroline  Cardwell,  aU  my  prop- 
erty and  estate,  both  real  and  personal,  of  every  kind  of  which  I  shall  die 
possessed,  to  have,  hold,  use  and  dispose  of  as  she  may  see  fit  during  her  life, 
hereby  giving  her  full  power  and  authority  to  sell,  convey,  deed  and  transfer 
all  or  any  part  of  said  property  fully  and  absolutely  so  as  to  pass  complete 
title  to  purchasers  or  grantees  from  her  as  she  may  see  fit 

"And  it  is  my  will  that  whatever  of  my  said  property  and  the  proceeds 
thereof  which  remains  in  the  hands  of  said  Caroline  Cardwell  at  her  death 
shall  go  to  our  daug^hters,  hereinafter  named. 

"On  account  of  our  daughter  Medora  L.  Berry  and  her  husband  bavins 
heretofore  left  some  property  with  me  which  entitles  her  to  more  of  my  es- 
tate than  the  others,  it  is  my  will  that  she  shall  receive,  out  of  what  remains 
undisposed  of  at  the  death  of  my  wife,  the  sum  of  two  hundred  and  fifty  dol- 
lars, and  the  rest  of  whatever  so  remains  shaU  be  divided  equally  among  my 
daughters  Medora  L.  Berry,  Maria  Kahler,  Sallie  Bilger,  Delia  Fink,  Rose 
Cardwell  and  Laura  Cardwell,  share  and  share  alike. 

"And  inasmuch  as  my  ifons  Alvin  B.  Cardwell,  C.  D.  Cardwell  and  Wm. 
W.  Cardwell  have  already  received  advancements  and  pecuniary  assistance 
from  me  equal  to  their  shares  of  my  estate,  they  are  not  to  receive  any  por- 
tion of  my  estate  under  this  will." 

It  must  be  admitted  that  the  intention  to  pass  only  a  life  es- 
tate to  the  widow  does  not  clearly  or  distinctly  appear  in  the  will 
in  express  terms.  We  must,  therefore,  dismiss  that  provision  of 
the  statute  from  consideration  as  a  ground  for  holding  that  a  life 
estate  only  was  intended.  We  then  have  this  question  to  deal 
with:  Is  such  an  estate  necessarily  implied  by  the  terms  of  the 
will?    The  first  clause  of  the  will  is  a  gift,  devise,  and  bequest  to 


Digitized"  by 


Google 


BCLGEB  V.  NUNAN  657 

the  widow  of  all  the  testator's  property  and  estate,  both  real  and 
personal,  of  every  kind  of  which  he  shall  die  possessed.  These 
words  do  not  necessarily  or  at  all  imply  the  granting  of  a  life 
estate.  On  the  contrary,  they  not  only  do  not  imply  the  grant  of 
a  life  estate,  but  they  clearly  and  distinctly  grant  the  whole  estate 
at  the  disposal  of  the  testator  at  the  time  of  his  death,  namely,  an 
estate  in  fee.  But  the  controversy  is  with  respect  to  the  words 
that  follow: 
'^o  have,  hold,  use  and  dispose  of  as  she  may  see  fit  during  her  life." 

Do  these  words  necessarily  imply  a  life  estate?  Standing  alone, 
they  are,  perhaps,  susceptible  of  that  interpretation ;  but,  construed 
with  the  words  that  follow,  that  does  not  appear  to  be  a  satisfac- 
tory interpretation.    The  testator  provides : 

"Hereby  giying  her  full  power  and  authority  to  sell,  convey,  deed  and 
transfer  all  or  any  part  of  said  property  fully  and  absolutely  so  as  to  pass 
complete  title  to  purchasers  or  grantees  from  her  as  she  may  see  fit" 

Here  we  have  a  grant  of  the  full  and  unlimited  power  of  hliena- 
tion,  which  is  only  consistent  with  the  granting  of  an  estate  in 
fee,  and  this  grant  is  entirely  consistent  with  the  terms  of  the 
previous  clause  when  so  construed ;  so  that,  taking  the  whole  par- 
agraph together,  there  is  a  clear  and  distinct  expression  on  the 
part  of  the  testator  that  he  intended  to  grant  to  his  widow  an  es- 
tate in  fee. 

The  next  paragraph  is  equally  consistent  with  his  intention.  He 
provides : 

"That  whatever  of  my  said  property  and  the  proceeds  thereof  which  re- 
mains in  tha  hands  of  said  Caroline  Gardwell  at  her  death  shall  go  to  our 
daughters." 

These  daughters  were  not  to  have  all  the  property  or  the  whole 
estate  after  a  technical  life  estate  had  been  enjoyed  by  the  widow, 
but  whatever  property  and  the  proceeds  thereof  remained  in  her 
hands  at  her  death ;  that  is  to  say,  whatever  property  or  estate  or 
proceeds  not  disposed  of  by  her  during  her  lifetime  should  go  to 
the  daughters.  This  provision  of  the  will,  dealing  not  only  with 
the  property  undisposed  of,  but  with  the  "proceeds"  of  property 
sold,  is  manifestly  inconsistent  with  any  other  intention  than  the 
devise  to  the  widow  of  an  absolute  estate  in  fee  simple.  It  was 
the  "power  and  authority  to  sell,  convey,  deed  and  transfer  all  or 
any  part  of  said  property  fully  and  absolutely,"  as  provided  in 
the  first  clause  of  the  will,  that  made  it  consistent  with  the  testa- 
tor's purpose  to  provide  for  the  disposition  of  whatever  of  the 
property  or  proceeds  which  might  remain  unsold  and  undisposed 
of  at' the  time  of  the  death  of  the  widow. 

This  consistent  purpose  is  maintained  in  the  next  clause  of  the 
will,  where  it  is  provided  that,  on  account  of  the  daughter  Medora 
and  her  husband  having  left  some  property  with  the  testator,  which 
entitles  her  to  more  of  the  estate  than  the  others,  she  is  to  receive 
"out  of  what  remains  undisposed  of  at  the  death  of  my  wife  the 
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sum  of  two  hundred  and  fifty  dollars,"  and,  repeating  the  provision 
of  the  previous  clause  concerning  the  daughters,  he  provides: 

"And  the  rest  of  whatever  so  remains  shall  be  divided  equally  among  mj 
daughters." 

We  find,  then,  in  each  and  all  of  the  paragraphs  of  this  will  the 
clearly  expressed  intention  of  the  testator,  as  declared  in  the  first 
clause  of  the  will,  to  give  to  th6  wife  all  his  property  and  estate, 
both  real  and  personal,  of  any  kind  of  which  he  shall  die  possessed ; 
that  is  to  say,  an  estate  in  fee  simple. 

There  are  numerous  cases  in  the  books  involving  the  construc- 
tion of  wills  where  the  conditions  were  substantially  the  same  as 
in  this  case ;  but  we  do  not  deem  it  necessary  to  review  those  cases 
and  discuss  the  various  questions  entering  into  the  application  of 
common-law  rules  or  statutory  provisions  in  their  construction. 
,We  think  that  an  examination  of  one  case  referred  to  by  the  court 
below  is  sufficient  authority  to  establish  the  correctness  of  the  con- 
struction we  place  on  the  provisions  of  this  will.  The  case  referred 
to  is  that  of  Roberts  v.  Lewis,  153  U.  S.  367,  14  Sup.  Ct.  945,  38 
L.  Ed.  747.  But  to  understand  this  case  fully  the  preceding  cases 
of  Giles  v.  Little'(C.  C.)  13  Fed.  100,  Giles  v.  Little,  104  U.  S.  291, 
26  L.  Ed.  745,  and  Little  v.  Giles,  25  Neb.  313,  41  N.  W.  186,  should 
be  considered,  and  the  decisions  in  those  cases  kept  in  view. 

In  the  case  of  Roberts  v.  Lewis  a  statute  of  Nebraska  in  sub- 
stantially the  same  terms  as  that  of  Oregon  was  finally  held  by  the 
Supreme  Court  of  the  Uriited  States  to  be  controlling  in  the  con- 
struction of  a  will,  and  making  it  clear  that  the  widow  in  that  case 
took  an  estate  in  fee.  The  provisions  of  the  will  in  that  case  were 
similar  to  those  of  this  case.    They  provided : 

**To  my  beloved  wife,  Edith  J.  Dawson,  I  give  and  bequeath  all  my  estate, 
real  and  personal,  of  which  I  may  die  seised,  the  same  to  remain  and  be 
hers,  with  full  power,  right  and  authority  to  dispose  of  the  same  as  to  her 
shall  seem  meet  and  proper,  as  long  as  she  shall  remain  my  widow." 

In  Giles  v.  Little  (C.  C.)  13  Fed.  100,  Judge  McCrary,  of  the 
United  States  Circuit  Court  for  the  District  of  Nebraska,  held  that 
the  statute  of  Nebraska  required  that  this  will  should  be  construed 
as  disposing  of  the  whole  estate.  In  Giles  v.  Little,  104  U.  S.  291, 
26  L.  Ed.  745,  the  Supreme  Court  of  the  United  States  reversed 
the  decision  of  Judge  McCrary,  holding  that  by  the  true  construc- 
tion of  the  will  the  widow  took  under  it  an  estate  for  life  in  the 
testator's  lands,  subject  to  be  devised  on  her  ceasing  to  be  his  wid- 
ow, with  power  to  convey  her  qualified  life  estate  only.  In  the 
subsequent  case  of  Little  v.  Giles,  25  Neb.  313,  41  N.  W.  186,  the 
Supreme  Court  of  that  state  refused  to  follow  the  decision  of 
the  Supreme  Court  of  the  United  States,  giving  the  following  rea- 
sons for  such  refusal : 

'*The  will  in  question  was  construed  by  the  Supreme  Court  of  the  United 
States  in  GUes  v.  Little,  104  U.  S.  291,  26  L.  Ed.  745,  and  it  was  held  that  the 
wiU  merely  conferred  an  estate  upon  EMith  Dawson  during  her  widowhood, 
and,  in  case  she  married  again,  the  remainder  in  fee  passed  to  her  children. 
The  words  in  the  wUl,  'or  whatever  may  remain,*  were  construed  as  apply- 
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ijQg  alone  to  the  personal  estate,  and  did  not  affect  the  realty.  The  decision 
is  based  on  the  prior  one  of  Smith  v.  Bell,  6  Pet  68,  8  L.  Ed.  322.  At  com- 
mon law,  in  order  to  devise  lands  to  another  in  fee,  it  was  necessary  to  use 
words  of  inheritance,  or  equivalent  words,  showing  an  intention  to  give  such 
estate;  and  a  mere  devise  of  real  estate  without  words  of  inheritance  gave 
the  devisee  only  a  life  estate.  The  power  and  technical  mode  of  limiting  an 
estate  in  fee  simple  is  to  give  the  property  to  the  devisee  and  his  heirs,  or 
to  him,  his  heirs  and  assigns,  forever;  but  such  an  estate  may,  even  under 
a  will  made  before  1838,  be  created  by  any  expression,  however  Informal, 
which  denotes  the  intention.'  Section  3,  Jarm.  Wills  (5th  Am.  Ed.)  30  et  seq. ; 
Dew  V,  Kuehn,  64  Wis.  293,  25  N.  W.  215.  The  presumption  at  common  law 
is  that  only  a  life  estate  was  intended  to  he  devised,  unless  words  of  inher- 
itance or  words  of  like  import  were  used.  The  construction  of  the  will  in 
question  by  the  United  States  Supreme  Court,  under  the  common  law,  had 
that  controlled  the  case,  therefore,  no  doubt,  was  correct  The  common-law 
rule,  however,  has  been  changed  in  this  state  in  two  important  particulars: 
B^rst  *the  term  ''heirs,"  or  other  technical  words  of  inheritance,  shall  not  be 
necessary  to  create  or  convey  an  estate  in  fee  simple'  (Comp.  St  c.  73,  §  49) ; 
and,  second,  'every  devise  of  land  in  any  will  hereafter  made  shall  be  con- 
strued to  convey  all  the  estate  of  the  devisor  therein  which  he  could  law- 
fully devise,  unless  it  shall  clearly  appear  by  the  will  that  the  devisor  in- 
tended  to  convey  a  less  estate'  (Id.  c.  23,  I  124).  The  first  of  these  sections 
is  not  referred  to  in  the  opinion  of  the  United  States  Supreme  CouTt,  and 
probably  the  court's  attention  was  not  called  to  it,  and  the  latter  section  was 
by  mistake,  no  doubt,  copied  incorrectly;  the  word  'clearly'  being  omitted. 
Giles  V.  Little,  104  U.  S.  299,  26  L.  Ed.  745.  Mr.  Justice  Woods,  therefore, 
in  writing  the  opinion,  gave  no  weight  to  the  section  whatever.  The  section 
of  the  statute  in  question  was  copied  from  the  statute  of  Michigan,  and  its 
proper  construction  was  before  that  court  in  Weir  v.  Stove  Co.,  44  Mich.  506, 
7  N.  W.  78;   Chambers  v.  Shaw,  52  Mich.  18,  17  N.  W.  223." 

The  court,  after  referring  to  similar  bequests  in  other  cases  and 
the  construction  of  such  bequests  by  the  courts  under  statutes  of 
substantially  the  same  character,  reached  the  conclusion  that  the 
will  in  question  empowered  his  widow  to  convey  all  of  his  real  and 
personal  estate,  if  she  saw  fit  to  do  so,  and  as  she  had  exercised 
this  right  and  power  after  the  death  of  the  testator  and  before  her 
remarriage,  the  grantees  under  her  deeds  acquired  all  the  title  of 
the  testator  to  such  lands. 

In  Roberts  v.  Lewis,  153  U.  S.  367,  14  Sup.  Ct.  945,  38  L.  Ed. 
747,  the  Supreme  Court  of  the  United  States  had  before  it  certain 
questions  certified  to  it  by  the  Circuit  Court  of  Appeals  for  the 
Eighth  dircuit,  arising  out  of' a  question  of  title  held  by  Lewis, 
the  grantee  of  Giles,  the  plaintiff  in  Giles  v.  Little  in  the  federal 
courts,  and  one  of  the  defendants  in  Little  v.  Giles  in  the  state 
courts.  In  this  case  the  Supreme  Court  overruled  its  former  de- 
cision in  the  case  of  Giles  v.  Little,  104  U.  S.  291,  26  L.  Ed.  745, 
and  followed  the  decree  of  the  Supreme  Court  of  Nebraska  in  Little 
V.  Giles,  25  Neb.  313,  41  N.  W.  186.  Referring  to  the  latter  case 
the  Supreme  Court  of  the  United  States  said : 

"The  opinion  of  the  Supreme  Court  of  the  state  appears  to  have  been 
formed  upon  fuU  consideration  of  the  difficulties  of  the  case,  and  is  entitled 
to  great  weight,  especially  upon  the  construction  of  the  statute  of  the  state. 
Suydam  v.  Williamson,  24  How.  427,  16  L.  Ed.  742.  And  this  court,  on  re- 
consideration of  the  whole  matter,  with  the  aid  of  the  various  Judicial  opin- 
ions upon  the  subject,  and  of  the  learned  briefs  of  counsel,  is  of  opinion  that 
the  sound  construction  of  this  will,  as  to  the  extent  of  the  power  conferred 
on  the  widow,  is  in  accordance  with  the  conclusion  of  the  state  court,  and 
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not  with  the  former  decision  of  this  court,  which  must,  therefore,  be  con- 
sidered as  overruled." 

Referring  to  the  will  the  court  said : 

**The  testator's  primary  object  manifestly  was  to  provide  for  his  widow. 
Ete  begins  by  giving  her  'all  my  estate,  real  and  personal,*  which  of  Itself 
would  carry  a  fee,  unless  restricted  by  other  words.  Lambert,  v.  Paine,  3 
Cranch,  97,  2  L.  Kd.  377.  He  then  says,  'to  be  and  remain  hers,'  which,  upon 
any  possible  construction,  secures  to  her  the  full  use  and  enjoyment  of  the 
estate^  while  she  holds  It  She  Is  also  vested.  In  the  most  comprehensive 
terms,  'with  full  power,  right  and  authority  to  dispose  of  the  same'  (which, 
as  no  less  title  has  as  yet  been  mentioned,  naturally  means  the  whole  estate) 
*as  to  her  shall  seem  most  meet  and  proper,  so  long  as  she  shall  remain  my 
widow.'  This  last  clause,  so  far  as  It  controls  the  previous  words,  has  full 
effect  if  construed  as  limiting  the  time  during  which  the  widow  may  have 
the  use  and  enjoyment  of  the  estate,  and  the  power  to  dispose  of  it,  and  not 
restricting  the  subject  to  be  disposed  of.  The  power  thus  conferred,  there- 
fore, in  its  own  terms,  as  well  as  by  the  general  Intent  of  the  testator,  gives 
her  during  widowhood  the  right  to  sell  and  convey  an  absolute  title  in  any 
part  of  the  estate;  for  it  would  be  difficult,  if  not  impossible,  to  obtain  an 
adequate  price  for  a  title  liable  to  be  defeated  in  the  hands  of  the  purchaser 
by  the  widow's  marrying  again.  That  the  power  was  intended  to  be  unlim- 
ited in  this  respect  appears,  even  more  distinctly,  by  the  terms  of  the  next 
clause,  by  which,  if  she  should  marry  again,  the  testator  declares  it  to  be 
his  will  that  'all  of  the  estate  herein  bequeathed,  or  whatever  may  remain, 
should  go'  to  his  surviving  children.  By  not  using  the  technical  word  're- 
mainder,' or  making  the  devise  over  Include  the  entire  estate  at  all  events, 
but  carefully  adding,  after  the  words  'all  the  estate  herein  bequeathed,'  the 
alternative  'or  whatever  may  remain'  (which  would  otherwise  have  no  mean- 
ing), he  clearly  manifests  his  intention  to  restrict  the  estate  given  to  the 
children  to  whatever  has  not  been  disposed  of  by  the  widow;  and  there  is 
nothing  upon  the  face  of  the  will,  nor  are  there  any  intrinsic  facts  in  this 
record,  having  any  tendency  to  show  that  the  power  of  the  widow  is  less 
absolute  over  the  real  estate  than  over  the  personal  property." 

We  think  this  case  disposes  of  the  whole  question  in  controversy 
respecting  the  <:haracter  of  the  estate  devised,  including  the  con- 
tention of  the  plaintiff  in  error  that,  though  this  court  should  hold 
that  the  widow  was  given  the  power  to  sell  or  convey,  it  does  not 
follow  that  she  could  mortgage  it.  We  hold  that  she  was  given 
the  entire  fee,  and  the  recital  of  the  power  to  deal  with  the  prop- 
erty in  full  and  absolute  terms  was  simply  a  method  of  describ- 
ing the  quantity  of  a  fee-simple  title. 

[4]  It  is  next  contended  by  the  plaintiff  in  error  that  the  widow 
could  not  sell  or  mortgage  the  land  in  controversy  at  the  time  and 
in  the  manner  she  did,  for  the  reason  that  the  estate  was  then 
pending  in  the  county  court,  which,  under  the  Constitution  of  the 
state  of  Oregon,  is  a  court  of  superior  and  general  jurisdiction  in 
probate  matters ;  that  no  order  was  ever  made  by  the  county  court 
for  the  sale  or  mortgage  of  the  property  belonging  to  the  estate*; 
and  that  the  defendant  Nunan  never  took  any  proceedings  to  ob- 
tain an  order  for  the  sale  of  any  real  or  personal  property  belong- 
ing to  the  estate  to  satisfy  and  pay  his  claim.  It  appears  from 
the  record  that  the  last  order  made  in  the  estate  of  Cardwell,  while 
his  widow  was  executrix,  was  made  on  April  18,  1892,  when  a 
claim  in  no  way  connected  with  this  controversy  was  ordered  paid. 
Mrs.  Cardwell  died  in  March,  1896,  but  no  proceedings  were  taken 
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in  the  county  court  with  respect  to  the  Cardwell  estate  until  Feb- 
ruary 15,  1910,  when,  upon  petition  of  plaintiflF  and  the  other  daugh- 
ters of  Cardwell,  S.  B.  Hanly  was  appointed  administrator  de  bonis 
non.  The  complaint  in  this  case  was  filed  in  the  United  States 
Circuit  Court  on  March  18,  1910.  The  presumption  is  that  Hanly 
was  at  that  time  the  duly  qualified  and  acting  administrator  of  the 
estate,  and  that  under  the  statute  of  the  state  of  Oregon  he  was 
entitled  to  the  possession  and  control  of  the  property.  Section  1185, 
Lord's  Oregon  Laws  (section  1147,  B.  &  C.  Codes  and  Statutes  of 
Oregon),  provide  as  follows: 

'The  executor  or  administrator  is  entitled  to  the  possession  and  control  of 
the  property  of  the  deceased,  both  real  and  personal,  and  to  receive  the  rents 
and  profits  thereof  unlU  the  administration  is  completed  or  the  same  is  sur- 
rendered to  the  heirs  or  devisees  by  order  of  the  court  or  Judge  there- 
of.   ♦♦    ♦•• 

There  is  testimony  in  the  record  that  there  are  debts  of  the  es- 
tate unpaid,  and  that  the  estate  remains  unsettled  and  unclosed. 
In  this  situation  of  the  estate,  we  do  not  see  how  the  plaintiff  can 
in  any  view  of  the  proceedings  maintain  her  suit  in  ejectment  for 
the  land  in  controversy. 

The  judgment  of  the  court  below  is  affirmed. 


COWDBN  et  al.  (WOOG,  Intervener)  v.  WILD  OOOSB  mNING  ft 
TRADING  CO.  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,096. 

1.  COBPOBATIOZTS    (}    507*)  —  MANAGING    AOKNT  «  AXTTHORITT  —  ESTOPPXL    TO 

Deny. 

Suits  having  been  brought  against  a  corporation,  and  service  being 
made  on  O.  who,  it  was  subsequently  claimed,  had  no  authority  to  accept 
service,  he  appeared,  answered,  and  nearly  a  year  after  stipulated  for 
judgment,  whereupon  judgments  were  rendered  for  plaintiff  in  each  ac- 
tion. An  attachment  had  been  levied  on  the  property  of  Uie  corporation, 
and  after  the  entry  -of  the  judgments  a  receiver  was  appointed,  and  a 
stipulation  entered  into  that,  in  consideration  of  a  stay  of  execution 
until  AprU  1,  1908,  no  steps  would  be  taken  by  the  corporation  or  the 
receiver  to  disturb  the  judgments.  This  agreement  having  been  carried 
out,  executions  were  levied,  and  the  property  sold.  Held,  that  both  the 
receiver  and  the  corporation  were  estopped  in  equity  to  claim  that  G. 
was  not  authorized  to  accept  service  or  to  represent  it  In  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §|  1971-2000; 
Dec.  Dig.  §  507.*] 

2.  Execution  (|  242*) — Sale — Confibmation — Bffkct. 

Confirmation  of  an  execution  sale  of  property  cures  all  irregularities 
in  the  proceedings  leading  up  to  or  In  the  conduct  ot  the  sale,  which 
thereafter  wm  only  be  set  aside  for  fraud,  mistake,  or  surprise. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  ||  669-672 ;  Dec 
Dig.  i  242.*] 
8.  Receivebs  (8  77*) — ^Attachment— Lien — Divesticent. 

Carter's  Ann.  Code  Civ.  Proc.  Alaska,  |  141,  provides  that  from  the 
date  of  an  attachment  until  It  Is  discharged  or  the  writ  executed,  the 
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plaintiff,  as  against  third  persons,  shall  be  deemed  a  parchaser  In  good 
faith  and  for  a  valuable  consideration  of  the  property  attached,  real  and 
personaL  Held  that,  where  a  receiver  was  appointed  for  a  corporation 
after  its  property  had  been  attached  in  an  action  to  which  the  plaintiffs 
in  the  attachment  were  not  parties,  such  appointment  did  not  divest  tlie 
attachment  liens. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Gent  Di^.  H  138-144;  Dec 
Dig.  f  77.»] 

4  Reoeivers  (8  128*)— Receivebs'  CEBTiFiOATBa— Lien. 

Where  property  of  a  private  corporation  engaged  in  mining  and  trad- 
ing was  attached,  and  thereafter  a  receiver  was  appointed,  who  was  au- 
thorized to  issue  receiver's  certificates,  the  lien  thereof  was  not  superior 
to  the  attachment 

[Ed.  Note.— For  other  cases,  see  Receiver^  Gent  Dig.  {S  205»  219-222; 
Dec.  Dig.  I  128.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  District  of  Alaska. 

Suit  by  F.  R.  Cowden  and  others  (Charles  Woog,  intervener) 
against  the  Wild  Goose  Mining  &  Trading  Company  and  others. 
Judgment  for  defendants,  and  plaintiffs  and  intervener  appeal.  Af- 
firmed. 

The  court  below' sustained  demurrers  interposed  to  the  complaint  cross- 
complaint,  and  complaint  in  intervention,  and  dismissed  the  action;  the 
plaintiffs,  cross-complainants,  and  intervener  declining  to  amend.  The  appeal 
Is  from  the  judgment  of  dismissal.  The  plaintiffs  and  the  intervener  sued 
as  holders  of  certain  receiver's  certificates  issued  by  the  receiver  of  the  Cam- 
pion Mining  &  Trading  Company,  which  company,  and  the  receiver  of  its 
property,  Frank  L.  Blackman,  were  made  defendants  to  the  complaint  along 
with  the  Wild  Goose  Mining  &  Trading  Company,  Seward  Ditch  Company, 
Albert  Fink,  as  trustee,  John  L.  Beau,  Beau  Mercantile  Company,  F.  H.  Her- 
hold,  B.  Niggemeyer,  C.  B.  Greeley,  G.  S.  Hannum,  and  Thomas  G.  Powell,  as 
United  States  marshal  for  the  S^ond  division  of  the  district  of  Alaska. 

The  complaint  alleged,  among  other  things:  That  Blackman  was,  in  a  suit 
brought  in  the  court  l)elow  by  Charles  W.  Chase  et  al.  against  the  Campion 
Mining  &  Trading  Company,  appointed  receiver  of  its  property,  and  since 
August  13,  1907,  has  been  the  duly  appointed,  qualified,  and  acting  receiver 
of  such  property.  That  the  defendant  Beau  was  the  president  of  the  Beau 
Mercantile  Company,  a  corporation,  and  one  of  the  stockholders  of  the  Se- 
ward Ditch  Company,  also  a  corporation.  That  the  defendant  Hannum  was 
the  attorney  of  Beau  and  of  the  Beau  Mercantile  Company,  and  that  the  de- 
fendant Fink  was  the  attorney  of  the  defendants  Wild  Goose  Mining  &  Trad- 
ing Company  and  Seward  Ditch  Company,  both  of  them  being  corporations. 
That  the  Campion  Mining  &  Trading  Company  was,  and  stUl  is,  the  owner 
of  waters  and  water  rights  at  and  near  the  headwaters  of  Nome  river,  in 
Alaska,  of  the  value  of  more  than  $200,000.  That  during  all  of  the  times 
mentioned  in  the  complaint  one  Thomas  A.  Campion  was,  and  still  is,  the 
only  authorized  agent  of  the  Campion  Mining  &  Trading  Company  in  the  di»- 
trict  of  Alaska  upon  whom  process  binding  that  corporation  could  legally  be 
served,  notice  of  whose  appointment  as  such  was,  and  still  is,  of  record  with 
the  clerk  of  the  court  below.  That  at  the  times  of  the  alleged  fraudulent 
transactions  contf)lained  of  the  defendant  Niggemeyer  was  secretary  and 
treasurer  and  a  director  and  stockholder  of  the  Beau  Mercantile  Company, 
according  to  the  plaintiffs'  information  and  belief.  That  during  the  summer 
of  1905  Niggemeyer,  pretending  and  claiming  to  be  the  manager  and  attorney 
in  fact  of  the  Campion  Mining  &  Trading  Qompany,  but  in  fact  having  no 
such  authority,  executed  in  the  name  of  that  company,  as  its  mnnager  and 
i^ttorney  in  fact,  a  promissory  note  for  the  principal  sum  of  $5,037.83  io 
favor  of  the  Alaska  Banking  &  Safe  Deposit  Company,  which  note  Bean  in- 
dorsed before  delivery,  and  that  about  the  same  time  Niggemeyer  '^undertook 

•For  other  cmmo  mo  lamo  topic  A  9  HUUMmm  in  Dto.  ft  Am.  Dlgt.  1907  to  dattb  ft  Rep'r  Indozcft 

Digitized  by  VjOOQ IC 


OOWDBK  y.  WILD  OOOSB  MININO  A  TRADING  OO,  B63 

to  create  $,  certain  indebtedness  against  the  said  CSampion  Mining  &  Trading 
Company"  in  favor  of  tbe  Beau  Mercantile  Company  by  giving  a  similar  note 
to  it  in  part,  and  in  part  for  merchandise  account,  aggregating  $5,022.75. 
That  the  indebtedness  so  attempted  to  be  incurred  was  without  authority, 
and  not  binding  upon  the  Campion  Mining  &  Trading  Company.  That  on  or 
about  August  18,  1906,  the  Beau  Mercantile  Company  commenced  two  actions 
in  the  court  below,  numbered,  respectively,  1,570  and  1,573,  and  that  Beau 
commenced  another  action  in  the  same  court,  numbered  1,571,  against  the  Cam- 
pion Mining  &  Trading  Company,  which  actions  were  based  upon  the  said 
notes  and  mercantile  accounts,  in  each  of  which  actions  summons  was  duly 
Issued  and  served  upon  one  William  A.  Gilmore  as  the  agent  of  the  Campion 
Mining  &  Trading  Company,  but  that  Gilmore  was  not  then,  and  at  no  time 
was,  **a  duly  appointed  agent  of  the  said  Campion  Mining  &  Trading  Com- 
pany, upon  whom  process  could  be  served  so  as  to  bind  said  company,  or  give 
the  court  Jurisdiction  over  the  person  of  said  company  or  its  properties." 
That  nevertheless  Gilmore  entered  a  general  appearance  and  a  pleading  for 
the  Campion  Mining  &  Trading  Company  in  each  of  the  said  actions.  That 
thereafter  the  court,  "in  pursuance  of  unauthorized  stipulations  made  and 
entered  in  said  company's  name  in  said  causes,  and  in  its  behalf,  but  without 
any  authority  vested  in  the  said  William  A.  GUmore  so  to  do,  off  or  about 
the  2d  day  of  July,  1907,  rendered  and  entered  a  purported  judgment  in  each 
of  said  actions**  in  favor  of  the  respective  plaintiffs  and  against  the  Camiplon 
Mining  &  Trading  Company,  as  follows :  In  case  1,570,  for  $2,562.70,  includr 
ing  costs;  in  case  1,571,  for  $5,588.73,  including  costs;  and  in  case  1,573,  for 
$3,178.55,  including  costs— all  of  which  judgments  the  complaint  alleged  were 
void.  "That  on  or  about  the  12th  day  of  September,  1907,  the  said  John  U 
Beau,  Campion  Mining  &  Trading  Company,  and  Frank  L.  Blackman,  re- 
ceiver aforesaid,  made  and  entered  into  a  purported  stipulation  in  said  cases 
Nos.  1,570,  1,571,  and  1,573  aforesaid,  wherein  it  was  agreed  by  and  between 
the  parties  to  said  actions  that,  in  consideration  of  the  said  Campion  Mining 
&  Trading  Company  and  its  said  receiver  failing  to  take  any  action  whatever 
to  open  up  and  set  aside  said  void  judgments,  the  said  John  L.  Beau  and  the 
said  Beau  Mercantile  Company  in  said  actions  would  stay  execution  on  said 
judgments  until  the  1st  day  of  April,  1908,  and  the  said  Campion  Mining  de 
Trading  Company  and  Its  said  receiver,  in  consideration  of  the  staying  of 
said  executions  on  said  judgments  and  refraining  from  making  a  sale  under 
said  executions  until  the  said  1st  day  of  April,  1908,  would  not  at  any  time 
after  the  making  of  said  stipulation  seek  in  any  way  to  disturb  said  judg- 
ments, or  to  interpose  any  defense  to  the  cause  of  action  upon  which  said 
judgments  were  recovered,  or  to,  after  said  1st  day  of  April,  1908,  resist  the 
issuance  of  an  alias  execution,  and  a  levy  and  sale  under  said  void  judg- 
ments, and  that  by  virtue  of  said  stipulation  in  said  causes  the  said  John  L. 
Beau,  Beau  Mercantile  Company,  Ctfmpion  Mining  &  Trading  Cbmpany,  and 
its  said  receiver,  Blackman,  pretended  to  validate  said  void  judgments  and 
ratify  the  same  under  said  stipulation;  but  that  plaintiff  alleges  that  the 
attempted  ratification  of  said  void  judgments  was  null  and  void,  and  said 
stipulation  was  entered  into  by  and  between  said  receiver  while  still  acting 
as  such,  without  any  authority  or  order  of  this  court  first  had  and  obtained 
to  enter  Into  said  stipulation  attempting  to  validate  said  void  judgments,  and 
that  said  stipulation  and  agreement  was,  ever  since  has  been,  aud  still  is  an 
unconscionable  stipulation  under  its  terms  so  made  and  entered  into  by  and 
on  behalf  of  said  Campion  Mining  &  Trading  Company  and  its  said  receiver, 
without  authority  and  under  such  circumstances  and  surroundings  as  to  in 
truth  and  In  fact  constitute  coercion  on  behalf  of  the  said  John  L.  Beau  and 
the  Beau  Mercantile  Company." 

The  complaint  also  alleges  that  the  plaintiff  Cowden  is  the  holder  of  a 
receiver's  certificate  issued  by  Blackman  under  an  order  of  the  court  in  the 
suit  of  Chase  et  al.  against  the  Campion  Mining  &  Trading  Company,  num- 
bered 1,572,  authorizing  receiver's  certificates  to  be  Issued  therein;  that  on 
July  27,  1908,  the  respective  plaintiffs  in  the  actions  numbered  1,570,  1,571, 
and  1,573  caused  alias  executions  therein  to  be  issued  to  the  United  States 
marshal  for  the  district  of  Alaska  and  that  the  marshal  thereafter  levied  the 
executions  upon  certain  properties  of  the  Campion  Mining  &  Trading  Gom- 
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pany  described  In  the  complaint  and  constltnting  Its  principal  assets;  tbai 
subsequently,  to  wit,  August  28,  1908,  the  marshal,  by  virtue  of  the  ezeeutloii 
in  case  1,570,  sold  the  property  levied  upon  to  the  Beau  Mercantile  Company 
for  the  sum  of  $3,408.91,  and  at  the  same  time  and  place,  under  execution 
issued  in  case  1,571,  the  marshal  sold  the  same  property  to  John  £«.  Beau 
for  $7,536.06,  and  at  the  same  time  and  place,  under  execution  issued  in  case 
1,573,  the  marshal  sold  that  portion  of  the  same  property  oonstltuting  the 
realty  to  the  Beau  Mercantile  Company  for  $1,07^88,  and  on  the  9th  day  of 
September,  1908,  sold  the  personal  property  levied  upon  to  one  Talleson  for 
$265,  which  personal  property  was  a  part  of  the  property  sold  under  execu- 
tions issued  in  actions  1,670  and  1,671 ;  that  on  the  9th  day  of  September, 
1908^  eaqh  of  the  said  sales  in  actions  numbered  1,570  and  1^71*  and  on  tha 
9th  day  of  October,  1908»  the  sale  under  the  execution  issued  in  action  1,578, 
were  confirmed  by  orders  of  the  court  therein  entered. 

The  complaint  also  alleges  that  at  all  the  times  therein  mentioned  the  Cam- 
pion Mining  &  Trading  Company  was  the  owner  of  watenr  and  water  rights 
and  real  and  personal  property  in  Alaska,  unincumbered  and  to  the  value  of 
more  than  $200,000;  that  on  or  about  April  22,  1905,  that  company  entered 
into  a  written  agreement  with  the  Seward  Ditch  Company,  containing  cove- 
nants running  with  the  land  of  the  Seward  Ditch  Company,  under  which 
agreement  the  latter  became  indebted  to  the  Campion  Mining  &  Trading  Com- 
pany in  the  sum  of  $75,000,  which  has  never  been  paid;  that  on  or  about 
October  9,  1906,  a  purported  cancellation  and  release  of  that  agreement  was 
executed  in  the  name  of  the  Campion  Mining  &  Trading  Company,  and  de- 
livered to  the  Seward  Ditch  Company,  and  that  on  the  same  day  a  purported 
mortgage  covering  substantially  its  entire  assets  was  executed  in  the  name 
of  the  Campion  Mining  &  Trading  Company,  and  delivered  to  the  Seward 
Ditch  Company,  to  secure  the  payment  to  the  latter  of  the  sum  of  $24,000; 
that  on  August  2,  1907,  the  receiver  of  the  Campion  Mining  &  Trading  Com- 
pany, under  authority  of  the  court,  brought  an  action  to  obtain  a  decree  an- 
nulling the  purported  Instrument  of  cancellation  and  release,  and  reinstating 
the  agreement,  and  for  a  Judgment  against  the  Seward  Ditch  Company  for 
the  amount  due  under  the  agreement  between,  the  two  companies,  which  action 
is  pending  and  undetermined;  that  in  1907  the  Seward  Ditch  Company  exe- 
cuted to  the  defendant  Albert  Fink  as  trustee  a  deed  of  trust  covering  all 
of  its  property  as  security  for  the  payment  of  notes  aggregating  $200,000  and 
any  other  notes  that  it  might  make  held  by  the  Nome  Bank  &  Trust  Com- 
pany; that  after  the  said  trustee  had  commenced  to  advertise  the  properties 
of  the  Seward  Ditch  Company  for  sale  under  the  provisions  of  the  deed  of 
trust,  and  before  the  time  set  for  such  sale,  the  receiver  of  the  Campion  Min- 
ing &  Trading  Company,  under  authority  of  the  court,  commenced  an  action 
to  enjoin  such  sale  and  for  a  money  judgment  against  the  Seward  Ditch  Com- 
pany; and  that  in  that  action  the  court  denied  a  motion  for  an  injunction 
pendente  lite,  but  that  the  action  still  remains  pending  and  undetermined,  and 
that  thereafter,  in  1909,  Fink  sold  all  of  the  properties  and  assets  of  the 
Seward  Ditch  Company,  embraced  in  the  deed  of  trust,  to  the  defendant  Wild 
Qoose  Mining  &  Trading  Company. 

West  &  De  Joumel,  of  San  Francisco,  Cal.,  and  George  D.  Scho- 
field,  of  Nome,  Alaska  (Joseph  T.  Curley,  of  San  Francisco,  Cal., 
of  counsel),  for  appellants. 

Gordon  Hall,  Albert  Fink,  and  Thomas  R.  White,  all  of  San 
Francisco,  Cal.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. . 

ROSS,  Circuit  Judge'  (after  stating  the  facts  as  above).  The 
intervener  holds  a  receiver's  certificate  similar  to  that  held  by  the 
plaintiff  Cowden,  and  seeks  similar  relief,  and  upon  the  same 
grounds.    They  therefore  occupy  precisely  the  same  position. 

[1]  The  plaintiffs  contend  that  the  judgments  in  cases  numbered 
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1,570,  1,571,  and  1,573  are  void,  on  the  ground  of  fraud  in  the  in- 
debtedness upon  which  they  were  founded,  and  because  of  lack 
of  service  of  process  therein  upon  an  accredited  agent  of  the  Cam- 
pion Mining  &  Trading  Company.  The  service,  as  has  been  seen, 
was  made  upon  one  William  A.  Gilmore,  who  pretended  to  be  the 
agent  and  representative  of  the  company,  and  who  filed  general  ap- 
pearances and  pleadings  for  it  in  those  cases.  The  complaint  shows 
that  service  was  made  on  Gilmore  on  the  18th  of  August,  1906, 
and  that  he  appeared  and  pleaded  in  due  time,  and  that  it  was  not 
until  July  2,  1907 — nearly  one  year  thereafter — ^that  the  judgments 
were  entered.  Not  only  is  there  no  allegation  in  the  complaint 
that  the  Campion  Mining  &  Trading  Company  did  not  know  of  the 
bringing  of  those  actions  and  of  the  proceedings  therein,  but  this 
allegation  in  the  complaint  affirmatively  shows  that  that  company 
did  have  such  knowledge:    . 

**Plalntiff  further  aUeges  tbat  said  properties  so  levied  upon,  as  hereinafter 
alleged,  had  been  attached  by  the  marshal  at  or  about  the  time  of  the  bring- 
ing of  said  actions,  by  force  of  writs  of  attachment  issued  in  said-  actions 
respectively  to  him,  and  said  alias  executions  were  levied  upon  the  same  prop- 
erties 80  previously  attached." 

Notwithstanding  such  knowledge,  neither  the  company  nor  the 
receiver  of  its  property  made  any  application  to  the  court  in  which 
the  actions  were  pending  to  set  aside  the  service,  or  in  any  way 
question  Gilmore's  authority.  Moreover,  neither  the  company  nor 
the  receiver,  in  their  cross-complaint,  questioned  the  fact  or  the 
good  faith  of  the  stipulation  entered  into  by  them  with  the  plain- 
tiffs in  actions  1,570,  1,571,  and  1,573,  referred  to  in  the  above  state- 
ment of  the  case,  whereby  they  agreed  that  no  action  would  be 
taken  to  set  aside  those  judgments  for  defective  service  of  sum- 
mons or  for  any  other  cause,  and  in  effect  ratifying  and  confirming 
them.  On  the  contrary,  in  their  answer  to  the  complaint  they  ex- 
pressly— 

"admit  that  the  stipulation  therein  set  forth  was  made  and  entered  into  on 
their  part  as  therein  alleged ;  but  they  allege  that  said  stipulation  was  never 
intended  to  bar  and  did  not  bar  these  defendants  from  contesting  the  legality 
of  such  execution  sales  as  might  be  made  under  alias  executions  to  be  issued 
for  the  satisfaction  of  said  Judgments,  upon  the  ground  of  any  irregularity 
in  such  sales.  And  these  defendants  further  allege  that  at  the  time  when  said 
stipulations  were  entered  into  on  their  part  this  defendant  corporation  was 
without  any  moneys  or  other  valuable  resources  whatever  wherewith  to  sat- 
isfy or  compromise  said  Judgments,  or  to  contest  the  validity  thereof,  and 
this  defendant  receiver  was  without  any  moneys  or  other  resources  available 
for  that  purpose,  and  that,  being  so  situated,  they  entered  into  said  stipulation 
under  compulsion  of  circumstances,  and  that  the  same  was  the  best  and  only 
accommodation  or  arrangement  which  was  offered  to  them  on  the  part  of 
the  Judgment  creditors  in  said  Judgments  respectively." 

Under  such  circumstances,  neither  the  company  nor  its  receiver 
should  be  heard  to  say  in  a  court  of  equity  that  Gilmore  did  not 
have  the  authority  claimed.  Denton  v.  Baker,  93  Fed.  46,  35  C.  C. 
A.  187;  Mass.  Benefit  Life  Ass*n  v.  Lohmiller  et  al.,  74  Fed.  23, 
20  C.  C.  A.  274,  and  cases  there  cited.  Besides,  while  the  com- 
plaint alleges  that  the  receiver  was  not  authorized  to  enter  into  the 
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Stipulation,  it  contains  no  allegation  that  the  Campion  Mining  & 
Trading  Company  was  itself  unauthorized  to  enter  into  it,  but,  on 
the  contrary,  expressly  alleges  that  it  did  do  so. 

Both  the  plaintiffs  and  cross-complainants  by  their  pleadings 
concede  the  fact  that  under  and  by  virtue  of  the  stipulation  the 
Campion  Mining  &  Trading  Company  and  the  receiver  of  its  prop- 
erty received  a  valuable  consideration.  Both  are  therefore  estopped 
to  deny  the  validity  of  the  judgments.  There  is  no  allegation  that 
they  did  not  have  actual  knowledge  of  the  sale  of  the  property 
of  the  company  under  the  executions;  and  that  they  had  at  least 
constructive  notice  is  shown  by  the  fact  that  by  the  statutes  of 
Alaska  a  writ  of  attachment  can  only  be  levied  upon  real  property 
by  posting  notice  on  the  ground  and  recording  in  the  office  of  the 
recorder  of  the  district  in  which  the  property  is  situated  a  certifi- 
cate to  the  effect  that  the  property,  describing  it,  has  been  attached 
in  the  action  in  which  the  writ  issued,  which  proceedings  may  be 
followed  by  execution  sale  under  prescribed  notice. 

[2]  The  irregularities  which  occurred  in  the  making  of  the  sales 
in  question  under  the  executions  which  are  complained  of  were 
cured  by  the  confirmation  of  the  sales  by  the  court.  In  Heid  v. 
Ebner,  133  Fed.  156,  66  C.  C.  A.  222,  this  court  said: 

"It  is  the  general  rule  in  the  United  States  that  the  confirmation  .of  a  Ju- 
dicial sale  by  a  court  of  competent  Jurisdiction  cures  all  irregularities  in 
the  proceedings  leading  up  to  or  in  the  conduct  of  the  sale,  and  that  while 
such  a  sale  will  be  set  aside  where  fraud,  mistake,  or  surprise  is  shown, 
mere  irregularities  in  the  preUminary  proceedings  do  not  render  the  sale  in- 
valid, and  will  not  suffice  to  set  it  aside  after  confirmation.  Wills  v.  Chand- 
ler (C.  C.)  2  Fed.  273;  Cooper  v.  Reynolds,  10  Wall.  808,  19  L.  Ed.  931;  Lud- 
low V.  Ramsey,  11  Wall.  581,  20  L.  Ed.  216;  Stockmeyer  v.  Tobin,  139  U.'S. 
176,  11  Sup.  Ct.  604,  35  L.  Ed.  123.  The  laws  of  Alaska  are  in  accord  with 
this  general  rule.  Section  283  of  Carter's  Codes  of  Alaska,  pt  4,  provides,  in 
subdivision  4  (Act  June  6,  1900,  c.  786,  31  Stat  379)  thereof:  'An  order  con- 
firming a  sale  shall  be  a  conclusive  determination  of  the  regularity  of  the 
proceedings  concerning  such  sale,  as  to  all  persons,  in  any  other  action  or 
proceeding  whatever.*" 

[3]  The  laws  of  Alaska  also  provide  that: 

"From  the  date  of  the  attachment  until  it  be  discharged  or  the  writ  exe- 
cuted, the  plaintiff,  as  against  third  persons,  shall  be  deemed  a  purchaser  in 
good  faith  and  for  a  valuable  consideration  of  the  property,  real  and  personal, 
attached."    Carter's  Alaska  Codes,  p.  174. 

As  has  been  stated,  the  property  sold  under  the  executions  in 
question  was  attached  August  18,  1906,  and  the  receiver  was  not 
appointed  until  August  13,  1907,  and  then  in  an  action  to  which 
the  plaintiffs  in  the  attachment  cases  were  not  parties.  The  mere 
appointment  of  the  receiver,  therefore,  did  not  divest  the  liens  ac- 
quired by  the  attachments.  High  on  Receivers,  §  440;  People  v. 
Finch,  19  Colo.  App.  512,  76  Pac.  1120;  Pease,  Sheriff,  v.  Smith, 
Receiver,  63  111.  App.  411. 

[4]  The  contention  on  the  part  of  the  appellants  that  the  hold- 
ers of  the  receiver's  certificates  have  a  paramount  lien  upon  all  of 
the  assets  of  the  Campion  Mining  &  Trading  Company  is  endeav- 
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ored  to  be  supported  by  a  citation  of  the  cases  of  Wallace  v. 
Loomis,  971;.  S.  146,  24  L.  Ed.  895,  Miltonberger  v.  Railroad  Co., 
106  U.  S.  286,  1  Sup.  Ct.  140,  27  L.  Ed.  117,  Union  Trust  Co.  v. 
Illinois  M.  Railway  Co.,  117  U.  S.  434,  6  Sup.  Ct.  809,  29  L.  Ed. 
963,  and  Kneeland  v.  Luce  &  Co.,  141  U.  S.  491,  12  Sup.  Ct.  32, 
35  L.  Ed.  830.  All  of  those  are  cases  of  certificates  issued  by  re^- 
ceivers  of  railroads,  which,  for  special  reasons  many  times  stateQ 
and  covering  a  limited  period  only,  the  courts  sometimes  prefer 
over  other  liens.  The  inapplicability  of  such  cases  to  the  present 
one  is  made  manifest  by  the  Supreme  Court  in  Union  Trust  Co.  v. 
111.  M.  R.  Co.,  117  U.  S.  at  pages  455,  456,  6  Sup.  Ct.  at  pages  820, 
821  (29  L.  Ed.  963),  where  it  is  said: 

''Property  subject  to  liens  and  claims  and  debts,  of  various  characters  and 
ranks,  which  is  brought  within  the  cognizance  of  a  court  of  equity  for  ad- 
ministration, and  conversion  into  money,  and  distribution,  is  a  trust  fund. 
It  is  to  be  preserved  for  those  entitled  to  it.  This  must  be  done  by  the  hands 
of  the  court,  through  officers.  The  character  of  the  property  gives  character 
to  the  particular  species  of  preservation  which  it  requires.  Unimproved  land 
may  lie  idle,  with  only  payment  of  taxes.  Improved  property  should  be  rent- 
ed. Movable  property  that  is  not  perishable  may  be  locked  up  and  kept; 
but,  if  perishable,  it  must  be  sold,  by  way  of  preservation.  A  railroad,  and 
its  appurtenances,  is  a  pecuUar  species  of  property.  Not  only  will  its  struc- 
tures deteriorate  and  decay  and  perish,  if  not  cared  for  and  kept  up,  but  its 
business  and  good  will  wiU  pass  away  if  it  is  not  run  and  kept  in  good  order. 
Moreover,  a  railroad  is  a  matter  of  pubUc  concern.  The  franchises  and  rights 
of  the  corporation  which  constructed  it  were  given,  not  merely  for  private 
gain  to  the  corporators,  but  to  furnish  a  pubUc  highway ;  and  all  persons  who 
deal  with  the  corporation  as  creditors  or  holders  of  its  obligations  must  nec- 
essarily be  held  to  do  so  in  the  view  that  if  it  falls  into  insolvency,  and  its 
affairs  come  into  a  court  of  equity  for  adjustment,  involving  the  transfer  of 
its  franchises  and  property,  by  a  sale,  into  other  hands,  to  have  the  pur- 
poses of  its  creation  still  carried  out,  the  court,  while  in  charge  of  the  prop- 
erty, has  the  power,  and,  under  some  circumstances,  it  may  be  its  duty,  to 
make  such  repairs  as  are  necessary  to  keep  the  road  and  its  structures  in 
a  safe  and  proper  condition  to  serve  the  public.  Its  power  to  do  this  does  not 
depend  on  consent,  nor  on  prior  notice.  Consent  is  desirable,  but  is  seldom 
practicable,  where  the  debts  exceed  the  value  of  the  property.  Though  prior 
notice  to  persons  interested,  by  notifying  them  as  parties,  first  requiring  them 
to  be  made  parties  if  they  are  not,  is  generally  the  better  way,  yet  many 
circumstances  may  be  Judicially  equivalent  to  prior  notice.  A  full  opportunity, 
as  in  this  case,  to  be  heard,  on  evidence,  as  to  the  propriety  of  the  expendi- 
tures and  of  making  them  a  first  lien,  is  Judicially  equivalent  The  receiver, 
and  those  lending  money  to  him  on  certificates  issued  on  orders  made  with- 
out prior  notice  to  parties  interested,  take  the  risk  of  the  final  action  of  the 
court,  in  regard  to  the  loans.  The  court  always  retains  control  of  the  mat- 
ter, its  records  are  accessible  to  lenders  and  subsequent  holders,  and  the  cer- 
tificates are  not  negotiable  instruments.** 

We  are  of  the  opinion  that  the  demurrers  were  properly  sustained 
by  the  court  below,  and  its  judgment  is  affirmed. 
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SOHRAUBSTADTEB  et  aL  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,014. 

L  Food  (8  20*) — Misbranding— Indictment— Requisitbs—Priob  Investiga- 
tion— ^Notice. 

An  indictment  for  misbranding  champagne  In  violation  of  the  Pure 
Food  and  Drugs  Act  (Act  June  30,  1906,  c.  8915,  84  Stat  768  [U.  S. 
Comp.  St  Supp.  1911,  p.  13543)  was  not  invalid  for  failure  to  allege 
a  preliminary  investigation  by  an  oflftcer  of  the  Department  of  Agri- 
culture, a  notice  to  defendants  of  their  violation  of  the  act,  or  that  de- 
fendants were  afforded  an  offer  to  present  evidence  and  be  heard. 

[Ed.  Note.-^For  other  cases,  see  Food,  CJent  Dig.  S  21;  Dec.  Dig.  { 
20.* 

What  constitutes  a  violation  of  pure  food  regulations,  see  note  to 
Brlna  v.  United  States,  105  C.  C.  A.  559.] 

2.  Food  (J  14*) — Misbbanding — Champagne  Wateb — ^Evidence. 

Where  defendants  sold  in  Interstate  commerce  a  domestic  wine,  arti- 
ficially carbonated,  under  a  label  "Extra  Dry  Champagne,"  with  a  de- 
sign and  other  words  in  French  calculated  to  Induce  a  purchaser  to 
believe  he  was  buying  a  foreign  and  not  a  domestic  product  defendants 
were  guilty  of  misbranding,  in  violation  of  the  Pure  Food  and  Drugs 
Act. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  U  10-13;  Dea  Dig. 
S  14.*] 

8.  Indictment  and  Infobmation  (§  81*) — ^Designation  op  Defendants. 

An  indictment  described  defendants  as  S.  and  6.,  "doing  business  in 
the  city  and  county  of  San  Francisco  under  the  firm  name  and  style  of 
A.  Fluke's  Widow,  hereinafter  called  the  defendants."  Held,  that  the 
quotation  was  merely  descriptive  of  the  persons  indicted,  and  that  the 
Indictment  would  be  Regarded  as  of  the  individual  members  of  the  firm, 
and  not  of  the  firm  under  its  firm  name. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  H  216-224;    Dec.  Dig.  S  81.*] 

4.  Cbiminal  Law  (J  878*)— TbiaIt- VEBDior^-CJoNSTBUCTnoN, 

An  indictment  charged  defendants  In  three  counts  with  misbranding, 
in  violation  of  the  Pure  Food  and  Drugs  Act  (Act  June  30,  1906,  c.  3915, 
34  Stat  768  [U.  S.  Comp.  St  Supp.  1911,  p.  1354]),  and  the  verdict  was 
"guilty  as  charged  in  the  indictment.'*  Held,  that  the  verdict  was  tanta- 
mount to  a  conviction  on  each  of  the  three  counts. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  Si  2098- 
2101;    Dec.  Dig.  |  878.*] 

5.  Cbiminal  Law  (§§  995,  1214*) — CJonvicjtion— Sentence. 

Defendants,  members  of  a  firm,  were  Indicted  individually  in  separate 
counts  for  three  separate  violations  of  the  Pure  Food  and  Drugs  Act 
(Act  Cong.  June  30,  1906,  c.  3915,  §  2,  34  Stat  768  [U.  S.  (3omp.  St 
Supp.  1911,  pu  1354]),  which  provides  $200  as  the  maximum  fine  for  the 
first  offense.  The  jury  returned  a  verdict  of  "guilty  as  charged  in  the 
indictment**  whereupon  the  court  rendered  judgment  that  "each  of  the 
defendants  pay  a  fine  of  $100  on  each  count  of  the  indictment,  consist- 
ing of  three  counts,  to  wit,  the  sum  of  $300  each."  Held,  that  the  fine 
was  not  excessive,  and  that  the  statement  of  the  aggregate  thereof  did 
not  Invalidate  the  judgment 

[Bd.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  §|  2518, 
2521,  2523-2526,  2528^,  253^2543,  3304-3309;    Dea  Dig.  K  995,  1214.*) 

•For  other  caiei  lee  tame  topic  A  9  mttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California., 

Ernest  Schraubstadter  and  Enrile  A.  Groezinger  were  convicted  of 
violating  the  Pure  Food  and  Drugs  Act,  and  they  bring  error.  Af- 
firmed. 

Plaintiffs  in  error  were  indicted  under  the  Pare  Food  and  Drugs  Act,  con- 
victed, and  fined  each  ^300,  from  which  Judgment  this  writ  of  error  is  pros- 
ecuted. The  indictment  contains  three  counts.  In  each  of  the  counts  the 
defendants  are  described  as  ''Ernest  Schraubstadter  and  Emile  A.  Groezinger, 
doing  business  in  the  city  and  county  of  San  Francisco,  under  the  firm  name 
and  style  of  A.  Finke*s  Widow,  her^nafter  called  the  defendanu."  By  the 
first  count  it  is  charged  that  on  the  28th  day  of  December,  1909,  they  did 
willfully,  unlawfully,  and  knowingly  ship  and  cause  to  be  shipped  from  the 
city  and  county  of  San  Francisco,  state  and  Northern  district  of  California, 
to  D.  Holzman,  at  Spokane,  in  the  state  of  Washington,  ••five  cases  of  half 
bottles  of  so-called  champagne,  each  bottle  of  which  so-called  champagne  in 
each  of  the  cases  aforesaid  was  misbranded  in  the  following  particulars,  to 
wit:  The  label  on  the  neck  of  each  of  the  bottles  aforesaid  contained  the 
words  •Extra  Dry  Champagne'  (with  a  design  of  a  crown),  and  the  main 
label  on  eadi  of  the  bottles  aforesaid  contained  the  words:  •Champagne 
Brand  Defleur  Fils  &  Cle.  Grand  Yin  Royal.  Guaranteed  under  the  Pure 
Food  and  Drugs  Act,  June  30th,  1906,  Serial  No.  7016'  (with  a  design  of  a 
fancy  coat  of  arms)."  It  is  then  charged  that  the  said  labels  were  designed 
to  mislead  the  purchaser  into  the  belief  that  the  product  was  a  champagne 
manufactured  in  a  foreign  country,  when  in  truth  and  in  fact  it  is  not  a 
champagne  at  all,  but  a  white  wine  artificially  carbonated,  and  said  labels 
do  not  give  any  information  as  to  the  real  place  of  production  or  manufac- 
ture, and  the  real  fact  is  that  the  product  in  said  bottles  is  a  domestic  wine 
artificially  carbonated. 

The  second  count  charges  a  shipment  of  a  like  number  of  cases  of  "so- 
called  champagne"  on  the  same  day  from  San  Francisco  to  Spokane,  each 
bottle  of  which  was  misbranded  in  the  following  particulars,  to  wit:  ''The 
label  on  the  neck  of  each  of  the  bottles  aforesaid  contained  the  words  'Extra 
Dry'  (with  a  design  of  a  crown),  and  the  mahi  label  on  each  of  the  bottles 
aforesaid  contained  the  words  'Crown  Brand  Champagne'  (with  the  design 
of  a  crown  and  crossed  scepters),  and  underneath  the  words:  'Guaranteed 
imder  the  National  Pure  Food  and  Drugs  Act,  June  30th,  1906.' "  And  it  is 
further  charged  that  the  product  in  said  bottles  contained  was  not  in  fact 
champagne,  but  a  domestic  wine  artificially  carbonated,  and  the  said  product 
was  and  is  calculated  to  deceive  the  purchaser  thereof. 

The  third  count  pertains  to  a  sale  and  delivery  to  McDonald  &  Cohn,  im- 
porters and  wholesale  liquor  dealers  of  San  Francisco,  of  two  cases  of  half 
bottles  of  so-called  champagne,  misbranded  in  the  following  particulars,  to 
wit:  "The  label  on  the  neck  of  each  of  the  bottles  aforesaid  containing  the 
words  'Extra  Dry  Champagne'  (with  a  design  of  a  shield  and  the  monogram 
A.  F.  W.),  and  the  main  label  on  each  of  the  bottles  aforesaid  contained  the 
words:  'Cuv^  Special  E.  !#.  Mercier  &  Cle.  Brand.  Extra  Dry.  Guaranteed 
under  the  Pure  Food  and  Drugs  Act,  June  30th,  1906.  Serial  No.  7016'  "— 
which  the  said  McDonald  &  Cohn  caused  to  be  shipped  from  San  Francisco 
to  Benson,  Ariz.  It  is  then  charged  with  like  effect  as  in  the  first  count,  and, 
further,  that  defendants  gave  to  the  purchaser  a  v^rritten  guaranty  that  the 
goods  so  purchased  complied  with  the  provisions  of  the  Pure  Food  and  Drugs 
Act,  and  that  in  so  selling  said  wine  defendants  did  so  with  the  knowledge 
that  the  same  might  be  entered  into  the  commerce  of  the  country  as  a 
champagne. 

Trial  was  entered  upon  before  a  Jury,  but  before  the  same  was  completed 
the  jury  was  discharged  under  an  agreement  that  the  trial  should  be  had  be- 
fore the  court,  waiving  a  jury.  On  conclusion  of  the  testimony,  and  after 
hearing  the  argument  of  counsel,  it  was  "by  the  court  ordered  that  a  judg- 
ment of  guilty  be,  and  the  same  is  hereby,  entered  as  charged  in  the  indict- 
ment herein."    Thereafter  judgment  was  rendered  as  foUows:   "It  is  there: 
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fore  ordered  and  adjndged  that  each  of  said  defendants  pay  a  fine  of  one 
hundred  (100)  dollars,  on  each  count  of  the  indictment  herein,  consisting  of 
three  counts,  to  wit,  the  sum  of  three  hundred  (300)  dollars  each.*'  Previous 
to  the  entry  thereof  a  motion  was  filed  in  arrest  of  judgment,  based  upon  the 
insufficiency  of  the  indictment 

Bert  Schlesinger  and  S.  C.  Wright,  both  of  San  Francisco,  Cal.,  for 
plaintiffs  in  error. 

John  L.  McNab,  U.  S.  Atty.,  and^Earl  H.  Pier,  Asst.  U.  S.  Atty., 
both  of  San  Francisco,  Cal.,  for  the  United  States. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
[1]  The  first  objection  interposed  by  defendants  challenges  the 
sufficiency  of  the  indictment.  The  alleged  misbranding  was  prelim- 
inarily investigated  by  the  proper  officer  of  the  Department  of  Agri- 
culture, but  it  will  be  seen  that  the  fact  of  such  investigation  is  not 
set  forth  in  the  indictment,  nor  does  it  show  that  any  notice  was  given 
by  the  Secretary  of  Agriculture  to  the  defendants,  notifying  them  of 
the  violation  of  said  act,  nor  that  defendants  were  thereby  afforded 
an  opportunity  to  present  evidence  or  to  be  heard.  For  these  and 
other  grounds  of  like  nature  it  is  contended  that  the  indictment  is 
insufficient.  In  other  words,  it  is  argued  that  the  indictment  should 
set  forth  the  doing  of  the  things  required  to  be  done  under  sections 
4  and  5  of  the  act  in  question.  The  very  contention  has  been  set  at 
rest  to  the  contrary  in  the  case  of  United  States  v.  Morgan,  222  U. 
S.  274,  32  Sup.  Ct.  81,  56  L.  Ed.  198.  The  defendants  in  that  case 
added  mineral  salts  to  water  drawn  from  the  water  supply  in  New 
York  City,  and,  charging  it  with  carbonic  acid,  bottled  and  sold  it  as 
''Imperial  Spring  Water."  An  invoice  of  this  they  sold  and  shipped 
into  New  Jersey,  and  were  indicted  for  shipping  misbranded  goods 
in  interstate  commerce.  The  indictment  there,  as  here,  did  not  set 
forth  the  facts  the  want  of  which  it  is  claimed  renders  the  present  one 
objectionable.  The  court  held  the  indictment  sufficient,  however,  re- 
versing the  judgment  of  the  court  below  to  the  contrary.  The  court 
says: 

"The  provision  as  to  the  hearhig  is  administrative,  creating  a  condition 
where  the  district  attorney  is  compelled  to  prosecute  without  delay.  When 
he  receives  the  Secretary's  report,  he  is  not  to  make  another  and  independ- 
ent examination,  but  is  bound  to  accept  the  finding  of  the  department  that 
the  goods  are  adulterated  or  misbranded,  and  that  the  party  from  whom 
they  had  been  obtained  held  no  guaranty.  But  the  fact  that  the  statute 
compels  him  to  act  in  one  case  does  not  deprive  him  of  the  power  voluntarily 
to  proceed  in  that  and  every  other  case  under  his  general  powers.  If,  for 
any  reason,  the  Executive  Department  failed  to  report  violations  of  this  law, 
its  neglect  would  leave  untouched  the  duty  of  the  district  attorney  to  prose- 
cute *all  delinquents  for  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States.'  Rev.  Stats.  §§  771,  1022  (U.  S.  Ck>mp.  St  1901,  pp. 
601,  720).  So  an  improper  finding  by  the  department  would  no  more  stay  the 
grand  jury  than  an  order  of  discharge  by  a  committing  magistrate  after  an 
ordinary  preliminary  trial;  for  the  statute  contains  no  expression  indicating 
an  intention  to  withdraw  offenses  under  this  act  from  the  general  powers  of 
the  grand  jury,  who  are  diligently  to  inquire  and  true  presentment  make  of 
all  matters  called  to  their  attention  by  the  court,  or  that  may  come  to  their 
knowledge  during  the  then  present  service." 
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The  indictment  in  the  case  at  bar  must  be  held  sufficient. 

[2]  It  is  suggested  that  the  evidence  indisputably  shows  (and  the 
entire  evidence  is  in  the  record)  that  the  defendants  used  the  labels 
in  good  faith,  believing  that  they  had  a  perfect  right  to  call  their 
wine  "California  Champagne";  that  it  was  sold  as  such  without  ob- 
jection, and  had  been  laiown  to  the  trade  for  many  years  under  that 
designation.  The  labels,  however,  which  are  evidentiary  of  the  mis- 
branding, contain  no  such  designation  or  legend  as  "California  Cham- 
pagne," and  the  trial  court  found  tliat  they  were  misleading,  and  that 
the  dress  on  each  of  the  packages  indicated  a  design  to  create  in  the 
minds  of  the  consumers  the  impression  that  th^r  were  "purchasing 
a  foreign  and  not  a  domestic  product."  Unquestionably  there  is  evi- 
dence in  the  record  tending  to  support  this  conclusion,  and,  being  a 
question  of  fact,  this  court  will  take  no  note  as  respects  the  weight 
of  the  evidence. 

Three  other  contentions  are  made:  First,  that  the  judgment  is 
void,  because  it  is  single,  and  not  Upon  each  count,  and  for  $300,  an 
amount  in  excess  of  the  maximum  fine  for  the  first  offense;  second, 
that  the  indictment  was  against  the  defendants  as  an  association,  and 
hence  a  single  fine  should  have  been  imposed ;  and,  third,  that  there 
was  no  separate  conviction  upon  each  count  of  the  indictment,  hence 
a  single  judgment  should  have  been  imposed,  which  should  not  have 
exceeded  by  fine  $200.  We  will  answer  the  second  first,  and  then 
the  third. 

[3]  The  indictment  is  against  "Ernest  Schraubstadter  and  Emile 
A.  Groezinger,  doing  business  in  the  city  and  county  of  San  Fran- 
cisco under  the  firm  name  and  style  of  A.  Finke's  Widow,  hereinafter 
called  the  defendants."  The  very  statement  shows  an  intendment  to 
indict  the  defendants  personally,  and  not  the  firm  as  a  firm.  The 
recitation  "doing  business"  in  San  Francisco,  etc.,  is  but  descriptive 
of  the  persons  composing  the  firm,  and  it  would  be  exceedingly  tech- 
nical to  hold  that  such  an  indictment  was  an  indictment  of  the  firm, 
and  not  of  the  persons  composing  it.  An  indictment  so  drawn  will 
be  treated  as  an  indictment  of  the  individual  members  of  the  firm, 
and  not  of  the  firm  under  its,  firm  name.  State  v.  Powell,  3  Lea 
(Tenn.)  164.    The  indictment  here  should  be  treated  likewise. 

[4]  The  form  of  conviction  is:  "Guilty  as  charged  in  the  indict- 
ment." This  was  a  conviction  of  the  three  offenses  charged  by  the 
three  counts  of  the  indictment.  In  Ballew  v.  United  States,  160  U. 
S.  187,  16  Sup.  Ct.  263,  40  L..Ed.  388,  the  defendant  was  indicted 
by  two  counts ;  one  charging  him  with  wrongfully  withholding  from 
a  pensioner  part  of  the  pension  allowed  and  due  her,  and  the  other 
with  demanding  and  receiving  as  agent  a  greater  compensation  for 
services  in  prosecuting  the  claim  for  pension  than  is  provided  by  law, 
and  the  jury  returned  a  general  verdict  of  guilty.  Speaking  of  the 
verdict,  the  court  says : 

"That  In  a  case  sneh  as  this  a  general  verdict  is  proper,  and  imports  of 
necessity  a  conviction  as  to  both  crimes,  is  settled"— citing  Claassen  v. 
United  States,  142  U.  S.  140,  146,  12  Sup.  Ct  169,  35  L.  Ed.  966. 

The  verdict  in  the  case  at  bar  was  therefore  tantamount  to  a  con- 
viction upon  each  of  the  three  counts  contained  in  the  indictment. 
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It  is  beyond  controversy  that  each  of  said  counts  charges  a  separate 
and  distinct  oflfense,  based  upon  altogether  different  acts  of  the  de- 
fendants, but  of  such  character  as  were  properly  included  in  one  in- 
dictment. The  offenses  charged  are  shipping  or  causing  to  be  ship- 
ped »misbranded  goods  in  interstate  commerce. 

[6]  This  brings  us  back  to  the  first  of  the  three  contentions  stated. 
The  form  of  the  judgment  is  that:  "Each  of  said  defendants  pay 
a  fine  of  one  hundred  (100)  dollars,  on  each  count  of  the  indictment, 
consisting  of  three  counts,  to  wit,  the  sum  of  three  hundred  (300) 
dollars  each."  The  judgment  could  not  be  more  specific,  declarative 
of  a  purpose  of  imposing  a  fine  of  $100  on  each  defendant  under  each 
count  of  the  indictment ;  the  maximum  fine  for  the  first  offense  being 
$200.  Act  June  30,  1906,  c.  3915,  §  2,  34  Stat.  768  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1354).  So  that  the  fine  imposed  was  not  excessive. 
The  stating  of  the  aggregate  of  the  fines  to  be  $300  did  not  invalidate 
the  judgment.  The  case  of  United  States  v.  Peeke,  153  Fed.  166,  82 
C.  C.  A.  340,  12  L.  R.  A.  (N.  SJ  314,  does  not  help  the  defendants' 
contention.  It  relates  to  cumulative  sentences  of  imprisonment.  In 
this  case  it  is  a  sentence  by  fine,  and,  when  properly  analyzed,  it  is  not 
even  cumulative,  as  a  fine  of  $100  is  imposed  upon  each  count 

Affirmed. 


JOURNAL  PUB.  CO.  v.  DRAKE  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  14,  1912.) 

No.  2,042. 

1,  CoPTBionTs  (J  70*) — lNFRiNGEMENi>— Action  fob  Penalty— Dibbctiow  of 

Vebdict. 

Rev.  St  I  4905  (U.  S.  Oomp.  St  1901,  p.  3414),  provides  that  if  any 
person,  after  the  copyrighting  of  a  photograph,  without  consent  of  the 
proprietor  of  the  copyright  shall  copy,  print  or  publish  the  same  In 
whole  or  In  part  or,  knowing  the  same  to  be  printed  or  published,  shall 
sell  or  expose  for  sale  any  copy  thereof,  he  shall  forfeit  $1  for  every 
sheet  of  the  same  found  In  his  possession  or  exposed  for  sale,  one  half 
to  go  to  the  proprietor  of  the  copyright  and  the  other  half  to  the  United 
States.  Held,  that  where  defendant  printed  2  copyrighted  photographs 
belonging  to  plaintiffs  without  their  consent  and  400  sheets  of  the  jour- 
nal In  which  they  were  printed  were  found  In  defendant's  possession, 
the  court  properly  directed  a  verdict  for  plaintiffs  for  the  penalty  pre- 
scribed. 

[Ed.  Note. — ^For  other  cases,  see  Copyrights,  Cent  Dig.  {§  65-^;  Dec. 
Dig.  i  70.*] 

2.  Copyrights  ($  70*) — Natube  and  Form — Penalties. 

An  action  to  recover  penalties  for  violating  Rev.  St  |  4965  (U.  S. 
Comp.  St  1901,  p.  3414),  relating  to  the  Infringement  of  copyrights,  is  a 
civil  action  founded  on  an  Implied  contract  which  every  person  enters 
into  with  the  state  to  observe  the  laws. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  SS  65-84;  Dec. 
Dig.  I  70.*] 
S.  Tbial  (J  no*) — Questions  fob  Coubt  and  Juby — ^Dibection  of  Vebdict. 

Where  plaintiff  has  clearly  made  out  his  case,  and  there  Is  no  evidence 
to  the  contrary,  it  is  proper  for  the  court  to  direct  a  verdict  In  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  U  390-395;  Dec 
Dig.  i  170.*] 

•For  other  cases  see  same  topic  A  9  mumbkb  in  Dec.  *  Am.  Digs.  1M7  to  date^  ft  Rep'r  Indexes 
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4.  Appeal  and  Errob  (8  907*) — ^Incohplete  Record — PREsuicpnoNb. 

In  the  absence  of  a  complete  record  of  the  evidence,  there  being  no 
objection  to  a  statement  by  the  court  as  to  what  the  evidence  was  with 
respect  to  a  fact,  it  will  be  presumed  on  appeal  that  the  statement  was 
jorrect.  , 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  IS  2011- 
2915,  2916.  3673,  8674,  8676,  8678;  Dec.  Dig.  I  907.»] 

5.  CoPTRiQiiTs  (I  52*>—lNrRiNGEMENT— Intent. 

Rev.  St.  I  4965  (U.  S.  Gomp.  St  1901,  p.  8414),  provides  that  in  case 
any  person  publishes  a  copyrighted  photograph,  without  consent  of  the 
owner  of  the  copyright  and  with  intent  to  evade  the  law,  he  shall  for- 
feit certain  prescribed  penalties.  Hel4,  that  the  penalty  was  for  the  act 
of  copying,  printing,  and  publishing  a  copyrighted  article,  or  for  selling 
or  exposing  for  sale  such  a  copy,  and,  the  printing  or  selling  being 
proved,  an  unlawful  intent  would  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Ck>pyright8,  Cent  Dig.  |  50;    Dec 
Dig.  S  52.*] 
Qb  CoPTRiGHTs  ii  70*) — ^Infringement — Shebt& 

Rev.  St  8  4965  (U.  S.  Gomp.  St  1901,  p.  8414),  prohibiting  the  infringe- 
ment of  a  copyright  declares  that  the  infringer  shall  forfeit  |1  for 
every  sheet  of  the  same  found  in  his  possession,  either  printed,  copied, 
published,  or  exposed  for  sale.  Held,  that  the  penalty  imposed  is  for 
every  ^eet  on  which  an  infringement  is  printed;  and  hence,  where  400 
sheets,  each  containing  2  separate  and  distinct  infringements,  were  found 
in  defendant's  possession,  there  were  800  infringements  printed,  and  the 
court  properly  rendered  Judgment  for  |800. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  H  65-84;  Dec 
Dig.  8  70.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Oregon. 

Action  by  J.  D.  Drake  and  E.  R.  Drake,  doing  business  under  the 
name  and  style  of  Drake  Bros.,  against  the  Journal  Publishing  Com- 
pany, to  recover  the  penalty  provided  by  law  for  the  infringement  of 
a  copyright  Judgment,  for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

In  1903  the  plaintiffs  were  photographers  in  the  city  of  Silverton,  Marlon 
connty,  Or.,  under  the  firm  name  and  style  of  Drake  Bros.  In  July,  1003, 
plaintiffs  became  the  sole  owners  and  proprietors  of  two  certain  photographic 
productions,  entitled  and  known  as  "Lower  South  Silver  Greek  Falls,"  and 
''South  Silver  Greek  Falls."  In  September,  1903,  plaintiffs  secured  copyrights 
from  the  Librarian  of  Gongress  for  these  two  photographs,  and  thereafter  gave 
notice  of  such  copyrights  by  printing  on  each  print  of  said  photographs  and 
upon  some  visible  portion  of  each  of  said  photographs  the  following  notice: 
"Copyright,  1903,  Drake  Brothers."  Prior  to  September  8,  1907,  the  plain- 
tiffs had  given  permission  to  one  Phillip  S.  Bates,  a  publisher  in  the  city  of 
Portland,  Or.,  to  use  said  photographs  in  an  mustrated  edition  of  the  "Pacific 
Northwest,"  a  newspaper  of  general  circulation  published  by  the  said  Phillip 
S.  Bates  at  Portland,  Or.,  for  the  purpose  of  exploiting  the  resources  of 
Oregon.  Thereafter  an  agent  of  the  defendant,  in  search  of  material  for 
a  proposed  Ulustrated  edition  of  the  Oregon  Daily  Journal,  a  paper  published 
t^  the  defendant  in  Portland,  Or.,  called  at  the  office  of  said  Phillip  S. 
Bates  and  secured  copies  of  the  photographs  In  question.  These  photographs 
were  taken  by  the  agent  of  the  defendant  to  the  office  of  the  Oregon  Daily 
Jonmal,  and  by  a  mechanical  process  defendant  made  reduced  copies  of  the 
flame  in  size,  and  used  said  copies  by  printing  and  publishing  the  same  in  de- 
fendant's paper,  the  Oregon  Daily  Journal,  on  September  8,  1907. 

It  is  recited  in  the  record  that  J.  D.  Drake,  one  of  the  partners  in  plaln- 
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tiffs*  business,  testified  that  since  the  complaint  was  filed  he  had  succeeded 
to  the  partnership  as  the  owner  of  said  copyrights,  and  that  prior  to  the  filing 
of  the  complaint  he  did  not  give  the  defendant,  its  oflScers,  agents,  or  servants, 
leave  or  permission  to  use  said  copyrighted  photographs. 

In  March,  1908,  plaintiffs  visited  the  office  of  the  Oregon  Daily  Journal 
and  purchased  400  copies  of  the  issue  of  the  defendant's  paper  of  Septem- 
ber 8,  1907,  which  contained  copies  of  plaintiffs'  copyrighted  photographs. 
Thereafter  plaintiffs  brought  this  suit  in  the  United  States  District  Court 
for  the  district  of  Oregon  to  recover  the  penalty  of  $1  each,  provided  by  the 
statute. 

Upon  the  trial  of  the  case,  the  facts  having  been  proved  as  stated,  the  court 
instructed  the  jury  to  return  a  verdict  for  the  plaintiffs.  It  is  recited  in  -the 
record  that  the  court,  in  granting  plaintiffs'  motion,  stated  that  the  photo- 
graphs were  reproduced  and  used  by  the  defendant  without  the  knowledge 
or  consent  of  plaintiffs.  In  accordance  with  the  court's  instructions,  the  jury 
returned  a  verdict  for  the  plaintiffs  for  the  sum  of  $800  and  costs.  Thereafter 
judgment  was  entered  upon  the  verdict  in  favor  of  the  plaintiffs  for  the  sum 
of  $400,  and  for  the  use  and  benefit  of  the  United  States  $400,  together  with 
costs  and  disbursements  in  the  action.  The  defendant  brings  the  case  here 
by  writ  of  error. 

John  F.  Logan  and  John  H.  Stevenson,  both  of  Portland,  Or.,  for 
plaintiff  in  errof. 

Seitz  &  Seitz  and  Conley  &  De  Neffie,  all  of  Portland,  Or.,  for 
defendants  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  [1] 
The  only  question  in  this  case  is  whether  the  court  was  in  error  when 
it  instructed  the  jury  to  return  a  verdict  for  the  plaintiffs.  The  action 
is  based  upon  section  4965  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  1901,  p.  3414),  which,  so  far  as  this  case  is 
concerned,  provides: 

"If  any  person,  after  the  recording  of  the  title  ot  any  map  •  •  •  photo- 
graph •  •  •  shall  •  ♦  •  contrary  to  the  provisions  of  this  act,  and 
without  the  consent  of  the  proprietor  of  the  copyright  first  obtained  in  writ- 
ing, signed  in  presence  of  two  or  more  witnesses  •  •  •  copy,  print,  pub- 
lish •  •  •  in  whole  or  in  part,  or  by  varying  the  main  design,  with  intent 
to  evade  the  law,  or,  knowing  the  same  to  be  so  printed,  published  •  •  • 
shall  sell  or  expose  to  sale  any  copy  of  such  map  or  other  article,  as  afore- 
said, he  shall  forfeit  •  •  ♦  one  dollar  for  every  sheet  of  the  same  found 
in  his  possession,  either  printing,  printed,  copied,  published  •  •  •  or  ex- 
l>osed  for  sale.  ♦  ♦  •  One-half  of  all  the  foregoing  penalties  shall  go  to 
the  proprietors  of  the  copyright  and  the  other  half  to  the  use  of  the  United 
States." 

There  is  no  substantial  controversy  about  the  facts  in  this  case. 
The  plaihtiffs  had  secured  copyrights  for  these  photographs.  They 
were  owned  by  the  plaintiffs,  and  were  copied,  printed,  and  published 
by  the  defendant,  and  the  evidence  was  that  such  copying,  printing, 
and  publishing  by  the  defendant  was  without  the  consent  of  the  plain- 
tiffs. This  evidence  was  uncontradicted,  and  400  sheets  of  the  Oregon 
Daily  Journal  were  found  in  the  possession  of  the  defendant,  in  which 
these  two  photographs  were  copied,  printed,  and  published.  It  was 
the  duty  of  the  court  to  instruct  the  jury  that  these  undisputed  facts 
constituted  a  violation  of  the  statute  and  that  their  verdict  should  be 
for  the  plaintiffs. 
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[2, 3]  The  action  is  a  civU  action  for  penalties.  "Actions  for 
penalties  are  civil  actions,  both  in  form  and  in  substance,  according 
to  Blackstone.  3  Com.  158.  The  action  is  founded  upon  that  im- 
plied contract  which  every  person  enters  into  with  the  state  to  observe 
its  laws."  Stearns  v.  United  States,  2  Paine,  300,  Fed.  Cas.  No.  13,- 
341 ;  30  Cyc  1344.  Where  plaintiff  has  clearly  made  out  his  case, 
and  there  is  no  evidence  to  the  contrary,  it  is  proper  for  the  court  to 
direct  a  verdict  in  favor  of  the  plaintiflf.    38  Cyc.  1574. 

[4]  It  is  objected  that  the  evidence  of  one  of  the  members  of  the 
plaintiffs'  partnership  that  consent  had  not  been  given  by  him  to 
the  defendant  to  use  the  copyrighted  photographs  was  not  sufficient ; 
that  there  was  nothing  to  show  that  written  consent  had  not  been 
given  by  the  other  partner.  In  granting  plaintiffs'  motion  to  instruct 
Uie  jury  to  find  for  the  plaintiffs,  the  court  stated  that  the  photographs 
were  reproduced  and  used  by  the  defendant  "without  the  knowledge 
or  consent  of  plaintiffs."  Passing  the  question  whether  the  written 
consent  of  plaintiffs  was  not  a  fact  to  be  established  by  the  defend- 
ant, it  does  not  appear  that  all  the  evidence  introduced  upon  the  trial* 
is  in  the  record.  In  the  absence  of  such  a  complete  record  of  the 
evidence,  and  the  fact  that  there  was  no  objection  made  to  the  state- 
ment made  by  the  court  as  to  what  the  evidence  was  with  respect 
to  that  fact,  it  will  be  presumed  that  the  statement  made  by  the  court 
was- correct,  and  that  the  evidence  was  uncontradicted  that  the  copying, 
printing,  and  publishing  of  these  two  photographs  by  the  defendant 
was  without  the  consent  of  the  plaintiffs. 

[5]  It  is  further  objected  that  there  was  no  evidence  of  any  in- 
tent on  the  part  of  the  defendant  to  evade  the  law.  The  penalty  pro- 
vided by  the  statute  is  for  the  act  of  copying,  printing,  and  publishing 
a  copyrighted  article,  or  for  selling  or  exposing  for  sale  such  a  copy, 
and  the  forfeiture  or  penalty  is  fixed  for  every  sheet  of  such  copy 
foimd  in  the  possession  of  the  person  who  has  committed  any  one  of 
the  acts  prohibited.  The  general  rule  in  such  a  case  is  that,  where 
the  defendant  has  been  shown  to  have  committed  an  unlawful  act, 
an  unlawful  intent  is  presumed.  "If  a  man  intentionally  adopts  cer- 
tain conduct  in  certain  circumstances  known  to  him,  and  that  conduct 
is  forbidden  by  the  law  under  those  circumstances,  he  intentionally 
breaks  the  law  in  the  only  sense  in  which  the  law  ever  considers  in- 
tent." Ellis  V.  United  States,  206  U.  S.  246,  257,  27  Sup.  Ct.  600,  602 
(51  L.  Ed.  1047,  11  Ann.  Cas.  589).  But  there  is  a  prohibition  in  this 
statute  against  the  copying,  printing,  and  publishing  of  a  copyrighted 
article  "by  varying  the  main  design  with  intent  to  evade  the  law." 
That  is  not  this  case,  and  it  is  obvious  that  the  intent  to  evade  the  law 
is  only  required  to  appear  or  be  inferred  where  the  copyrighted  article 
has  not  been  reproduced  in  the  substantial  form  and  character  of  the 
original,  but  where  in  the  reproduction  there  has  been  a  varying  of 
the  main  design.  In  such  a  case  it  should  appear  as  a  fact,  or  be  in- 
ferable from  facts  proven,  that  the  reproduction  was  with  an  intent 
to  evade  the  law,  and  this  would  be  a  question  of  fact  for  the  jury. 
There  is  no  such  question  in  this  case. 

[8]  It  is  further  objected  that  the  verdict  and  judgment  is  in  ex- 
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cess  of  tfiat  provided  by  the  statute;  that  the  penalty  of  $1  is  for 
every  sheet  of  the  infringed  copyright  found,  without  regard  to  the 
number  of  infringements  printed  on  each  sheet.  We  do  not  so  under- 
stand the  law.  The  penalty  imposed  is  for  every  sheet  upon  which  an 
infringement  is  printed.  In  this  case,  as  there  were  two  separate  and 
distinct  infringements  printed  npcn  400  sheets,  there  were  800  in- 
fringements printed  in  all. 
The  judgment  of  the  District  Court  is  aflirmed. 


PHYSICIANS'  DBFENSB  CO.  T.  C300PER,  State  Int.  Com*f5, 

(Oircult  Oourt  of  Appeals,  Ninth  Circuit    Ckstober  7,  1912.) 

No.  2,068. 

1.  INSXTBANOB   (|  124*)  —  WHAT  CONgTITUTES  —  •'OONSIDKBATIOW*  —  "TEllSK** — 

**Indbmnitt." 

'Insurance*'  is  a  contract  by  which  one  party,  in  consideration  of  a 
price  paid  adequate  to  the  risk,  becomes  security  to  the  other  that  he 
may  not  suffer  loss,  prejudice,  or  damage  by  the  happening*  of  the  perils 
specified  to  certain  things  which  may  be  exposed  to  them.  The  ingre- 
dients of  the  contract  are  the  consideration,  the  risk,  and  the  indemnity. 
The  "consideration"  is  the  premium  for  the  insurer's  undertaking;  the 
"risk,"  the  perils  or  contingencies  against  which  the  assured  is  .pro- 
tected; and  the  '*ind^nnity,'*  the  stipulated  desideratum  to  be  paid  to 
the  assured  in  case  he  has  suffered  loss  or  damage  through  the  perila 
or  contingencies  specified. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  172,  176, 
178;   Dec.  Dig.  I  124.* 

For  other  definitions,  see  Words  and  ^E^hrases,  voL  4,  pp.  8074-3677; 
vol.  2,  pp.  1444-1447;   voL  8,  p.  7612;   vol.  4,  pp.  3539,  8540.] 
S.  INSUBANCB  (i  2*>— Nature  op  Business—Defense  of  Litigation. 

Complainant,  in  consideration  of  a  specified  yearly  consideration.  Is- 
sued a  contract  to  physicians,  guaranteeing  that,  in  case  they  were  sued 
for  damages  for  civil  malpractice,  complainant  agreed  to  employ  a  local 
attorney,  in  whose  selection  the  contract  holder  should  have  a  voice, 
who,  with  the  defendant's  attorney,  would  defend  the  case  without  ex- 
pense to  the  contract  holder  to  the  extent  of  the  exhaustion  of  the  sum 
named  in  the  policy,  which  for  the  defense  of  one  suit  was  $6,000,  or  not 
to  exceed  $10,000  in  any  one  year  in  case  more  than  one  suit  was  brought 
against  such  holder,  relieving  the  latter  from  liability  for  costs  and  at- 
torney's fees  to  that  extent  Held,  that  complainant  was  engaged  in  the 
insurance  business,  within  Civ.  Code  Cal.  K  2527,  2531,  2532,  2534,  reg- 
ulating insurance,  and  that  complainant  was  not  entitled  to  do  business 
within  the  state  without  complying  with  the  insurance  laws. 

[Ed.  Note.^For  other  cases,  see  Insurance,  Cent  Dig,  S  1% ;  Dec  Dig; 
i  2.  J 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 

Suit  by  the  Physicians'  Defense  Company  against  E.  C.  Cooper 
Insurance  Commissioner  of  the  State  of  California.  Judgment  for 
defendant  (188  Fed.  832),  and  complainant  appeals.    Affirmed. 

The  Physicians'  Defense  Company  is  a  corporation  of  Indiana,  It  is  en- 
gaged  in  a  business  whereby  it  issues  to  its  patrons  and  customers  a  form 

•Por  oth«r  caiM  n—  Mm*  topic  ft  f  nuicbui  in  Dm.  ft  Am.  Diga,  MOT  to  dat^  ft  Rep>  ladtxM 
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of  coiitfact  In  purport  as  follows :  In  consideration  of  the  printed  application 
and  the  snm  of  $15,  being  the  consideration  of  one  year's  defense,  and  the 
further  payment  of  $15  annually  during  the  life  of  the  contract,  th^  Physi- 
cians' Defense  Gon;ipany  agrees  to  defend  this  legally  qualified  physician 
^'against  all  suits  for  damages  for  civil  malprachce,  based  on  professional 
services  rendered  by  himself  or  his  agent  during  the  term  of  this  contract, 
at  Its  own  expense,  not  exceeding  $5^000  In  defense  of  any  one  suit,  nor  ex- 
ceeding In  the  aggregate  $10,000  In  defense  of  suits  based  on  services  ren- 
dered by  the  holder  hereof,  or  his  agent,  within  one  year  from  the  date  of 
this  contract,  or  within  any  one  year  for  which  this  contract  shall  be  re- 
newed, all  In  the  manner  and  upon  the  conditions  herelnbelow  stated."  After 
providing  for  notice  to  the  company  of  suit  brought  against  the  physician  for 
malpractice,  the  agreement  further  provides:  "Upon  receipt  of  notice  from 
the  holder  hereof  that  a  suit  has  been  commenced  against  him  for  damages 
for  dvll  malpractice,  the  company  will  employ  a  local  attorney,  in  whose 
selection  the  holder  hereof  shall  have  a  voice,  who,  together  with  the  com- 
pany's attorney,  will  defend  the  case  without  expense  to  the  holder  hereof. 
Such  defense  will  be  maintained  until  final  judgment  shall  have  been  obtained 
in  favor  of  the  holder  hereof,  or  until  all  remedies  by  appeal,  writ  of  erroi^, 
or  other  legal  proceedings  shall  have  been  exhausted,  or  until  the  above  men- 
tioned sums  shall  have  been  exp^ided  in  said  defense,  providing  that  this 
contract  does  not  cover  suits  based  upon  criminal  acts  or  suits  Involving  the 
collection  of  fees  for  services.  Said  company  does  not  obligate  Itself  to  pay  or 
to  assume  or  to  secure  the  payment  of  any  judgment  rendered  against  the 
holder  hereof,  in  any  suit  defended  by  it  •  •  •  Each  consecutive  full 
year's  renewal  of  this  contract  shall  add  five  per  cent.  (5%)  of  the  principal 
sum  to  the  amount  for  the  defense  of  any  one  suit,  and  to  the  amount  for  the 
defense  of  any  number  of  suits  within  one  year,  conformably  with  the  table 
of  accumulations  Indorsed  hereon,  but  such  addition  shall  never  exceed  fifty 
per  cent  (50%)  of  the  aforesaid  principal  sums.  This  contract  shall  not 
lapse  at  the  end  of  the  time  as  stated  above,  if  the  holder  hereof  shall  pay 
the  annual  consideration  in  advance  at  the  home  office  in  Ft.  Wayne,  Indiana, 
or  to  an  authorized  agent  of  the  company,  in  exchange  for  the  company's  re- 
ceipt, signed  by  the  president  and  secretary,  and  countersigned  by  the  agent, 
but  shall  continue  In  force  for  the  term  or  terms  for  which  such  annual 
consideration  shall  be  paid." 

The  plaintiff,  the  appellant  here,  by  Its  bill  of  complaint  shows  that  It  com- 
menced operations  in  California  In  September,  1902,  and  has  since  so  con- 
tinued, building  up  a  large  and  remunerative  business,  but  that  it  has  not 
filed  the  bond  provided  by  section  623  of  the  Political  Code  of  the  state,  nor 
has  it  procured  the  certificate  of  authority  required  by  section  596  of  such 
Code  to  be  obtained  by  companies  transacting  an  Insurance  business  within 
the  state,  nor  any  certificate  or  certificates  of  authority  to  do  business  within 
the  state,  other  than  the  annual  certificates  issued  by  the  Secretary  of  State 
to  foreign  corporations  upon  payment  of  the  license  tax  Imposed  thereon  by 
the  laws  of  the  state.  It  is  further  shown  that  the  defendant,  being  the  In- 
surance Commissioner  of  the  state,  claiming  that  plaintiff  is  engaged  in  in- 
surance business,  asserts  that  plaintiff  has  no  right  nor  authority  to  transact 
such  business  within  the  state  without  first  filing  a  bond  as  required  by  said 
section  623  of  the  Political  Code,  and  having  Issued  to  It  a  certificate  of  au- 
thority under  section  596  of  such  Code,  and  threatens  to  prevent  plaintiff 
from  further  transacting  business  within  the  state  unless.  It  complies  with  the 
provisions  of  said  sections.  An  injunction  is  prayed  against  the  threatened 
acts  of  the  Insurance  Commissioner.  The  sufficiency  of  the  bill  was  tested 
by  a  demurrer  thereto,  which  was  sustained,  and,  a  decree  having  been  given 
and  entered  dismissing  the  bill,  the  plaintiff  appeals. 

Stanley  Moore  and  Goodfellow,  Eells  &  Orrick,  all  of  San  Fran- 
cisco, Cal.,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  E.  B.  Power,  Asst  Atty.  Gen.,  both 
of  San  Francisco,  Cal.,  for  appellee, 
199  P.— 37 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as 
above).  But  one  question  is  presented  on  this  appeal,  which  is 
whether  the  plaintiff  is  transacting  an  insurance  business  within 
the  meaning  of  the  statutes  of  California  relating  to  the  subject. 
If  It  is,  it  is  admitted  that  the  Insurance  Commissioner's  position 
is  the  correct  one.  If  not,  then  the  Commissioner  should  be  re- 
strained from  interference  with  plaintiff's  continuing  to  transact 
business  with  the  state. 

All  persons  and  companies  are  prohibited  from  transacting  in^ 
surance  business  within  the  state  of  California  without  first  obtain- 
ing a  certificate  of  authority  from  the  Insurance  Commissioner,  and 
filing  a  bond  as  may  be  required  by  such  Commissioner.  Sections 
596  and  623,  Political  Code.  The  Civil  Code  of  the  state,  under 
chapter  1  of  title  11,  "Insurance  in  General,"  defines  insurance 
to  be: 

"A  contract  whereby  one  undertakes  to  Indemnify  another  against  loss, 
damage  or  liabiUty  arising  from  an  unknown  or  contingent  eyent"  Section 
2527,  Pomeroy's  CivU  Code  of  California. 

Section  2531  declares  what  events  may  be  insured  against, 
namely : 

"Any  contingent  or  nnknown  event,  whether  past  or  future,  which  may 
damnify  a  person  having  an  insurable  interest,  or  create  a  liabiUty  against 
Mm." 

But  the  provisions  of  the  chapter  (section  2532)  do  not  author- 
ize insurance  pertaining  to  a  lottery  or  lottery  drawing  a  prize.  It 
is  further  declared  (section  2534)  that: 

''AU  kinds  of  insurance  are  subject  to  the  provisions  of  this  chapter.** 

A  person  or  company  engaging  in  such  business  as  is  here  at- 
tempted to  be  defined  may  be  said  to  be  transacting  insurance 
business. 

[1]  The  statutory  definition  of  insurance  does  not  diflfer  greatly 
from  that  usually  given  by  lexicographers,  text-writers  and  judges, 
and  yet  it  is  practically  as  comprehensive  as  any,  Webster  de- 
fines it  as: 

**The  act  of  insuring  against  loss  or  damage  by  a  contingent  event;  a  con- 
tract whereby  one  party  undertakes  to  indemnify  or  guarantee  the  other 
against  loss  by  certain  specified  risks.*'    Webst  Diet  '"Insurance." 

The  Standard  Dictionary  defines  it  as : 

"An  act  or  system  of  insuring  dr  assuring  against  loss ;  specifically,  the  system 
by  or  under  which  indemnity  or  pecuniary  payment  is  guaranteed  by  one 
party  or  several  parties  to  another  party,  in  certain  contingencies,  upon 
specified  terms." 

And  the  Century  Dictionary: 

"In  law,  a  contract  by  which  one  party,  for  an  agreed  consideration,  which 
is  proportioned  to  the  risk  involved,  undertakes  to  compensate  the  other  for 
loss  on  a  specified  tiling  from  specified  causes." 
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As  to. the  text-writers,  May  defines  insurance  as: 

"A  contract  whereby  one,  for  a  consideration,  undertakes  to  compensate 
another  if  he  shall  suffer  loss." 

Such,  says  the  author,  is  the  definition  of  the  term  in  its  most 
general  terms,  and,  speaking  further,  he  says: 

"It  had  its  origin  in  the  necessities  of  commerce.  It  has  kept  paice  with  its 
progress,  expanded  to  meet  Its  rising  wants  and  to  cover  its  ever-widening 
fields,  and,  under  the  guidance  of  the  spirit  of  modern  enterprise,  tempered 
by  a  prudent  forecast,  it  has,  from  time  to  time,  with  wonderful  facility, 
adapted  itself  to  the  new  Interests  of  an  advancing  civilization.  It  is  appUca- 
ble  to  every  form  of  possible  loss.  Wherever  danger  is  apprehended,  or  pro- 
tection required,  it  holds  out  its  fostering  hand  and  promises  indemnity." 
May  on  Insurance,  §§  1,  2. 

Phillips  defines  it  as : 

"A  contract  whereby,  for  a  stipulated  consideration,  one  party .  undertakes 
to  indemni^r  the  other  against  certain  risks."    1  Phil.  Ins.  9  1. 

Smith,  in  his  work  on  Commercial  Law,  defines  it  as: 
"A  contract  by  which  a  person,  in  consideration  of  a  gro«  sum,  or  a  peri- 
odical payment,  undertakes  to  pay  a  larger  sum  on  the  happening  of  a  par- 
ticular event"    Smith,  Com.  Laws,  299. 

This  collation  of  definitions  is  taken,  with  some  rearrangement, 
from  People  v.  Rose,  174  111.  310,  314,  51  N.  E.  246,  247  (44  L.  R. 
A.  124). 

"An  insurance  contract,"  says  the  court.  In  Shakman  v.  Credit-System  Co., 
92  Wis.  366,  66  N.  W.  528,  32  L.  R.  A.  383,  53  Am.  St  Rep.  920,  "is  a  contract 
whereby  one  party  agrees  to  wholly  or  partially  indemnify  another  for  loss 
or  damage  which  he  may  suffer  from  a  specified  peril." 

Again  the  court,  in  Commonwealth  v.  Equitable  Beneficial  Ass'n, 
137  Pa.  412,  419,  18  Atl.  1112,  1113,  says  of  insurance  that: 

"It  is  a  merely  business  adventure,  in  which  one,  for  a  stipulated  consldera* 
tion  or  premium  per  cent,  engages  to -make  up,  wholly  or  in  part,  or  in  a 
certain  agreed  amount,  any  specific  loss  which  another  may  sustain;  and  it 
may  apply  to  loss  of  property,  to  personal  injury,  or  to  the  loss  of  life.  To 
grant  indemnity  or  security  against  loss  for  a  consideration  is  not  only  the 
design  and  purpose  of  an  insurance  company,  but  is  also  the  dominant  and 
characteristic  feature  of  the  contract  of  insurance." 

We  will  refer  to  but  one  more  definition  of  the  term,  which  is 
that  given  by  22  Cyc.  p.  1384,  as  follows : 

"Insurance  is  a  contract  by  which  the  one  party,  in  consideration  of  a 
.price  paid  to  him  adequate  to  the  risk,  becomes  security  to  the  other  that 
he  shall  not  suffer  loss,  prejudice,  or  damage  by  the  happening  of  the  perils 
specified  to  certain  things  which  may  be  exposed  to  them." 

The  principal  ingredients  of  such  a  contract  are  the  considera- 
tion, the  risk,  and  the  indemnity.  The  consideration  is  the  premi- 
um for  the  insurer's  undertaking;  the  risk  may  be  said  to  be  the 
perils  or  contingencies  against  which  the  assured  is  protected ;  and 
the  indemnity  is  the  stipulated  desideratum  to  be  paid  to  the  as- 
sured in  case  he  has  suffered  loss  or  damage  through  the  perils 
and  contingencies  specified.  Insurance,  under  the  statute,  is  a 
contract  to  indemnify  '^against  loss,  damage  or   liability."    We 
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think  the  addition  of  the  word  "liability"  to  the  usual  definition 
of  the  term  does  not  operate  to  enlarge  its  significance.  The  kinds 
of  insurance  which  have  grown  up  and  are  denominated  insurance 
under  the  usual  definition  have  become  very  numerous.  22  Cyc. 
1386.  And  now  the  business  of  insuring  against  the  liability  of 
employers  for  the  personal  injuries  of  their  employes  and  others 
is  one  well  recognized  and  established.     15  Cyc.  1035. 

[2]  Now  we  may  look  to  the  contract  in  question,  and  determine 
whether  it  falls  within  the  category  of  insurance,  and  whether  a  con- 
tinuance of  the  issuance  of  such  contracts  does  or  does  not  constitute 
insurance  business.  In  case  the  holder  of  the  contract  is  sued  for 
damages  for  civil  malpractice,  the  Defense  Company  engages  to  em- 
ploy a  local  attorney,  in  whose  selection  the  holder  of  the  contract 
shall  have  a  voice,  who,  together  with  the  company's  attorney,  will 
defend  the  case  without  expense  to  the  holder,  and  this  to  the  extent 
of  the  exhaustion  of  the  sum  named  in  the  policy,  which  for  the  de- 
fense of  one  suit  is  $5,000;  if  others  in  one  year,  $10,000.  It  seems 
plain  that  when  the  holder  is  sued  for  civil  malpractice,  which  he 
deems  is  wrongful,  and  the  necessity  of  making  defense  is  thrust 
upon  him,  he  must  suffer  loss,  damage,  or  liability  within  the  mean- 
ing of  the  contract  to  the  extent  that  he  is  obliged  to  employ  attor- 
neys and  meet  the  expenses  of  the  trial  in  regular  course.  He  must 
pay  his  attorneys  for  their  services  in  his  behalf,  and  he  must  pay 
his  costs  on  the  trial.  These  are  the  contingencies  which  the  De- 
fense Company  agrees  to  meet.  True,  the  company  does  not  agree 
to  pay  to  the  holder  of  the  contract  the  amount  of  such  expenses  in- 
curred up  to  the  sum  of  $5,000;  but  it  does  agree  to  lift  them  from 
the  burden  or  liability  of  the  holder,  so  that  he  will  not  be  required  to 
use  his  own  money  to  meet  them.  The  contingency  of  paying  the  ex- 
penses of  attorneys  and  cost  of  defense  in  case  of  suit  for  civil  mal- 
practice is  the  risk  or  peril  which  the  company  agrees  that  it  will  meet, 
and  it  can  make  no  difference  whether  it  pays  the  amount  of  the  ex- 

Eenses  and  costs  incurred  to  the  parties  doing  the  service  or  to  the 
older  of  the  contract,  so  that  he  may  himself  meet  such  expenses 
and  costs.  The  indemnity  is  the  amount  of  such  expenses  and  costs 
to  be  paid.  Or,  to  put  it  another  way,  the  Defense  Company  agrees 
to  hold  the  holder  of  the  contract  harmless  in  that  respect  to  the  extent 
of  $5,000  in  the  event  of  the  happening  of  the  contingency  specified. 
Such  a  contract,  in  our  opinion,  cannot  be  classed  as  a  contract  for 
personal  services.  The  company  is  not  itself  an  attorney,  and  does, 
not  undertake  the  defense  as  such.  What  it  does  undertake  is,  in 
case  of  suit,  to  employ  a  local  attorney,  in  whose  selection  the  holder 
shall  have  a  voice,  who,  with  the  company's  attorney,  will  defend  the 
case,  and  to  relieve  the  holder  from  the  expense  thereof,  an  expense 
which  must  follow  the  happening  of  the  very  contingency  provided 
against  Not  only  this,  but  the  company  must  relieve  the  holder  of  pay- 
ing the  costs  of  suit.  Suppose  the  contract  had  been  to  repay  to  the 
holder  whatever  sums,  not  exceeding  $5,000,  he  should  be  required 
to  pay  out  for  attorneys  and  costs  in  case  of  such  litigation.  Could 
there  be  any  question  that  there  would  be  a  contract  of  insurance? 


Digitized  by 


Google 


0TONB-W1fiBSTEB  BNGINEESINO  COBPOaATION  V.  00LLIK8        68T 

We  think  not.  Can  it  change  the  character  of  the  contract  in  this 
respect  that  it  purports  to  hold  the  holder  harmless  against  the  pay- 
ment of  such  expenses  and  costs?  The  contract,  reduced  to  its  sim- 
plest idea,  is  but  an  agreement  to  pay  the  expenses  and  costs  that 
the  holder  would  have  to  pay  in  the  contingency  specified.  This  is 
indemnity  pure  and  simple,  and  with  whatever  verbiage  the  contract 
may  be  clothed  it  does  not  serve  to  cover  its  real  purpose,  which  is 
one  to  indemnify  the  holder  against  damage  and  liability  for  attor- 
neys expenses  and  costs  of  defense,  in  the  event  he  is  sued  for  mal- 
practice. 

It  is  faulty  logic  to  say  that  this  is  not  a  loss,  damage,  or  liability 
of  the  contract  Holder,  premising  that  he  does  not  incur  it,  and  con- 
cluding that  it  is  the  liability  of  the  Defense  Company.  The  loss, 
damage,  or  liability  follows  the  suit  for  malpractice;  and,  were  it 
not  for  the  contract  of  the  Defense  Company,  the  holder  must  bear 
it.  Whose  loss,  damage,  or  liability  would  it  then  be?  That  of  the 
person  sued,  of  course.  It  is  this  very  burden  which  the  Defense 
Company  agrees  to  bear  in  case  the  contingency  of  the  holder  being 
sued  happens,  and  this  is  insuring  the  holder  against  the  risk  depend- 
ent upon  the  contingency.  Looking  on  the  other  side,  if  this  be  a  con- 
tract for  personal  services,  why  limit  the  amount  of  the  services  to 
be  rendered  in  dollars  and  cents?  Attorneys  do  not  take  contracts 
for  defending  parties  sued  in  that  way.  How  peculiar  it  would  be 
for  an  attorney  to  say :  "I  will  engage  in  your  defense  $5,000  worth." 
It  would  follow  that  when  the  fund  was  exhausted  the  attorney  would 
quit,  whether  the  case  was  brought  to  a  close  or  not.  The  very  un- 
certainty of  the  amount  to  be  paid  by  the  Defense  Company  to  meet 
the  exigency  contracted  against  is  persuasive  that  the  contract  is  not 
one  of  hiring,  but  one  rather  of  indemnity.  And  such  is  our  conclu- 
sion. See  Physicians'  Defense  Co.  v.  O'Brien,  100  Minn.  490,  111 
N.  W.  396.  The  reasoning  of  the  court  in  this  case  is  both  cogent 
and  persuasive. 

The  plaintiflF  cites  with  confidence  Vredenburgh  v.  Physicians'  De- 
fense Co.,  126  111.  App.  509,  and  State  v.  Laylin,  73  Ohio  St.  90,  76 
N.  E.  567.  While  these  cases  are  squarely  opposed  to  our  position, 
we  are  unable  to  adopt  their  reasoning. 

It  follows  that  the  decree  of  the  court  below  should  be  affirmed; 
and  it  is  so  ordered. 


8TON£>>WBBSTER  ENGINEERING   CORPORATION  T.   COLLINS 

(Circuit  Court  of  Appeals^  Ninth  drcnit    October  7,  1912.) 

No.  2,059. 

1.  1£A8TEB    and    SkBVANT    (i  170*)— iNJUBHSa    TO    SKByAIfT— COMPXTENT   FmL- 
LOW  SkBVANTS — ^DUTT  TO   ElfPLOY. 

A  master's  duty  to  employ  reasonably  prudent  and  competent  fellow 
iervanta  Is  discharged  when  the  master  has  exercised  ordinary  care,  pru- 
dence, and  circumspection  to  that  end,  such  as  a  person  of  ordinary 
judgment  and  discernment,  Inured  to  that  kind  of  business,  would  ordl- 

•Tor  otber  caaa  Me  samo  topic  4k  §  numbbb  in  D«c.  ft  Am.  Digik  1907  to  dat«.  ft  Rep'r  Indez«i 
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narlly  exercise,  having  in  mind  the  safety  and  secnritj  of  the  ooemploytt 
from  harm  and  accident  while  engaged  in  their  woiic. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  336; 
Dec.  Dig.  i  170.*] 

2.  Mastbb  and  Servant  ({  286*) — Ivtubjes  to  Ssbtant — Selbotion  or  Fel> 

LOW  Servants. 

In  an^  action  for  injuries  to  a  servant  by  the  negligence  of  a  ooemploy^ 
whether  defendant  was  negligent  in  selecting  the  latter  held  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  if 
1001,  1006,  1008,  1010-1015,  1017-1033,  1036-1042,  1044,  104e-l(K50;  Dec. 
Dig.  i  286.*] 

3.  Master  and   Servant  (|  88*) — Injuries  to  Sbrvant^-Tsbmination   or 

E>MPL0TMSNT — RETITRNINa    FROM    WORK. 

Where  an  employ^  was  permitted  to  ride  on  defendant's  engine  from 
the  place  of  his  work  to  camp  after  the  termination  of  the  work  for  the 
day,  and  was  injured  while  so  doing,  the  master  was  not  freed  from  lia- 
bility because  the  servant  at  the  time  of  liis  injury  was  not  acting  with- 
in the  scope  of  his  employment,  because  the  relation  of  master  and  serv- 
ant had  temporarily  ceased  to  exist;  defendant  being  still  under  obliga- 
tion to  observe  reasonable  care  for  plaintiff's  protection  while  on  his 
way  to  camp. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Oent  Dig.  S§  144- 
151;  Dec.  Dig.  |  88.* 

Injuries  to  servant  whUe  not  on  duty,  see  note  to  Ellsworth  ▼.  Methe- 
ney,  44  C.  C.  A.  480.] 

4.  Master  and  Servant  (§|  288,  289*) — Injuries  to  Servant— Contribu- 

tory Neqliqence — ^Assumed  Risk. 

In  an  action  for  injuries  to  a  servant  while  riding  on  defendant's  en- 
gine from  his  place  of  employment  to  camp,  whether  plaintiff  was  neg- 
ligent and  whether  he  assumed  the  risk  of  injury,  held  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  || 
1068-1088,  1089,  1090,  1092-1132;    Dec.  Dig.  ||  288,  289.* 

Assumption  of  risk  incident  to  employment  see  note  to  Chesapeake  & 
O.  B.  Co.  V.  Hennessey,  38  C.  a  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
em  Division  of  the  Western  District  of  Washington. 

Action  by  Edward  Collins  against  the  Stone-Webster  Engineer- 
ing Corporation.  Judgment  for  plaintiflf,  and  defendant  brings  er- 
ror.   Affirmed. 

F.  S.  Blattner,  Frank  C.  Neal,  and  Robert  M.  Davis,  all  of  Ta- 
coma,  Wash.,  for  plaintiff  in  error. 

Govnor  Teats,  Hugo  Metzler,  and  Leo  Teats,  all  of  Tacoma, 
Wash.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge.  This  is  an  action  by  Edward 
Collins,  being  the  plaintiff  below,  against  the  plaintiff  in  error,  to 
recover  damages  on  account  of  certain  personal  injuries  sustained 
while  in  the  employ  of  the  plaintiff  in  error,  hereinafter  to  be  called 
defendant.  The  defendant  was  constructing  a  power  plant  near 
Buckley,  in  XVashington.  It  was  engaged,  at  the  time  of  the  ac- 
cident complained  of,  in  excavating  and  removing  earth ;  and,  as  a 

•For  other  caaei  lee  Bamo  topic  ft  §  numbxb  In  Doc.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indezot 
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convenience  for  dumping  or  depositing  the  same,  it  constructed 
trestle  work,  and  on  top  of  that  a  railroad  track,  by  drift-bolting 
joists  <jn  the  piling,  then  laying  ties  on  these,  and  upon  the  ties, 
the  iron  rails  for  the  track  of  the  engine  and  cars.  The  manner 
of  proceeding  with  the  work  was  to  build  a  section  of  trestle,  equip 
it  with  joists,  ties,  and  rails,  and  then  haul  and  dump  or  deposit 
dirt  and  earth  about  it  through  means  of  engines  and  dump  cars 
until  the  space  underneath  was  filled  to  the  track.  When  this  was 
done,  the  track  was  laid  out  onto  the  fill,  and  another  section  of 
trestle  and  track  constructed,  using  the  joists  taken  from  the  sec- 
tion where  the  fill  had  been  completed.  Thus  the  fill  and  track 
were  extended,  as  the  company  proceeded  with  its  excavation  and 
deposit  of  earth.  Engines  of  a  type  called  "dinkey  engines"  were 
used  for  hauling  the  dump  cars,  usually  four  or  five  being  carried 
in  a  train.  These  are  equipped  with  a  footboard  at  the  front  end 
for  use  by  the  bfakemen  in  switching  the  engine  and  cars  from 
one  track  to  another.    • 

The  workmen  were  provided  with  board  and  lodging  at  camp 
designated  "Camp  8 — ^A."  At  the  time,  the  defendant  was  using  a 
steam  shovel  for  excavating.  The  dump  cars  were  filled  by  means 
of  the  steam  shovel,  and  then  the  dirt  was  hauled  to  the  end  of 
the  track  and  deposited.  The  plaintiff  was  employed  in  the  capac- 
ity of  a  carpenter's  helper,  and  immediately  before  the  accident  was 
at  work  in  constructing  trestle  for  extending  the  dump.  His  fore- 
man of  construction  and  other  men  were  at  work  with  him.  In 
going  to  camp  the  men  proceeded  along  the  railroad  track  from 
the  dump  to  a  switch,  a  distance  of  300  feet,  more  or  less,  thence 
along  the  main  track,  from  300  to  400  feet,  to  near  where  the  steam 
shovel  was  located,  then  on  beyond  some  600  feet  to  camp.  The 
railroad  track  at  the  dump  and  approaching  it  was  constructed  at 
a  grade  of  about  3  per  cent.,  so  that  the  cars  were  pushed  upgrade 
as  the  earth  was  brought  to  the  dump. 

At  6  o'clock  on  the  evening  of  the  7th  of  August,  1910,  the  en- 
gineer had  pushed  four  cars  out  upon  the  trestle,  which,  being  un- 
loaded, were  drawn  back  again  upon  the  solid  track  near  the  switch. 
The  purpose  was  to  leave  the  cars  on  the  track  for  the  night,  as 
was  usual,  and  cut  the  engine  loose  and  run  it  down  to  a  place 
near  the  steam  shovel,  to  be  left  there  under  the  care  of  a  watch- 
man. The  cars  left  on  the  track  were  secured  by  placing  blocks 
of  wood  on  the  rails  in  front  of  the  wheels,  and  when  secured  the 
engine  was  uncoupled  from  them.  Just  after  the  engine  had  been 
uncoupled,  and  before  it  was  put  under  way  for  moving  down  the 
track,  the  plaintiff  attempted  to  get  upon  the  footboard  in  front 
of  the  engine  for  the  purpose  of  riding  down  to  the  steam  shovel, 
on  his  way  to  camp,  and  in  doing  so  his  right  leg  and  foot  were 
caught  by  the  cars  bumping  against  the  engine,  by  reason  whereof 
he  received  the  injuries  complained  of. 

The  cause  of  complaint  is  that  the 'defendant  was  negligent  in 
employing  and  having  in  its  employ,  and  assigned  to  the  duty  of 
brakeman  on  the  train,  including  the  engine  and  cars  then  in  use. 
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a  young  boy,  who  was  inexperienced,  and  physically  and  mentally 
incompetent  to  attend  to  the  work  of  switching  and  managing  the 
'cars,  and  properly  blocking  them  when  left  upon  the  track  unat- 
tended with  the  engine.  The  boy's  name  was  Lester  Hayden,  and 
at  the  time  of  the  accident  he  was  in  his  eighteenth  year.  And 
it  is  further  alleged  that  he,  through  want  of  proper  attention,  so 
carelessly  and  negligently  blocked  the  cars  upon  the  track  that  they 
were  not  made  secure  and  safe,  and  that  after  the  engine  had  been 
uncoupled  and  run  ahead  a  few  feet  they  ran  down  and  collided 
with  the  engine,  causing  the  injury  to  plaintiff's  leg  and  foot. 

The  plaintiff's  account  of  the  accident  in  brief  is  that  he,  with 
Charles  Comstock,  his  foreman,  and  some  six  or  eight  other  men 
were  at  work  on  the  trestle ;  that  the  men  were  all  released,  ex- 
cept himself  and  another  employe,  before  the  hour  to  quit,  so  that 
they  might  go  to  camp  on  the  company's  time,  they  having  to  carry 
some  tools.  The  cars  were  pushed  out  on  the  trestle  and  unloaded, 
and  then  run  down  to  the  place  where  they  were  stopped.  It  then 
being  6' o'clock,  the  hour  of  quitting  work,  Com.stock,  the  plain- 
tiff, and  the  other  employe,  being  desirous  of  riding  in  on  the  en- 
gine, hurried  forward.  The  plaintiff,  carrying  a  spike  maul  and 
an  auger,  passed  the  cars  on  the  right-hand  side  and  came  up  to 
the  engine.  The  cars  were  stationary  when  they  passed  them, 
and. the  engine  had  been  cut  loose  and  was  standing  from  10  to 
18  feet  in  advance  of  them.  Comstock  was  ahead,  and  had  stepped 
upon  the  footboard,  and  was  sitting  on  the  corner  of  the  engine. 
The  plaintiff  stepped  in  front  of  Comstock  on  the  board.  The 
other  man  then  came  up  and  asked  for  room,  whereupon  plaintiff 
attempted  to  pass  to  the  other  end  of  the  footboard,  to  the  other 
side  of  the  engine.  In  doing  so  he  first  laid  his  spike  maul  and 
auger  over  on  that  end  of  the  board,  and  stepped  over  the  bumper 
with  his  left  foot,  holding  onto  the  hand  rail  and  facing  the  engine. 
In  the  meanwhile,  and  while  carrying  his  right  foot  and  leg  around 
the  bumper  and  in  front  of  it,  the  cars  came  down  and  collided  with 
his  leg.  The  engine  was  then  stationary,  and  he  was  not  aware 
that  the  cars  were  moving  down  upon  it  while  he  was  getting  upon 
the  footboard. 

Comstock's  testimony  does  not  materially  differ  from  the  plain- 
tiff's, except  that  he  thinks  the  engine  was  standing  some  6  or  8 
feet  from  the  cars  at  the  time  they  boarded  the  engine,  and  he 
saw  Hayden  put  a  block  under  the  wheel  of  the  car.  Harrington, 
another  witness,  relates  that  he  passed  down  ahead  of  the  plain- 
tiff;  that  when  he  passed  Comstock  he  was  sitting  on  the  engine, 
and  the  engine  was  attached  to  the  cars. 

On  the  other  hand,  the  testimony  of  Hayden  and  the  engineer 
would  seem  to  indicate  that,  when  the  plaintiff  boarded  the  en- 
gine, the  engine  was  backing  up  at  the  signal  of  Hayden ;  that  it 
was  the  custom  in  blocking  the  cars  to  cut  the  engine  loose,  run- 
ning it  ahead  slowly  for  a  short  distance,  and  stopping,  to  test 
whether  the  cars  were  securely  blocked  before  going  on  finally; 
that  on  this  occasion  the  cars  had  been  blocked,  and  the  engine 
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lia-d  been  cut  loose  and  run  ahead  a  few  feet  at  the  signal  of  Hay- 
den,  the  brakeman;  that  Hayden,  finding  the  cars  had  not  been 
securely  blocked,  had  signaled  the  engineer  to  back  up,  and  the 
engine  was  moving  back  towards  the  cars  again  at  the  time  of  the 
collision.  It  must  be  understood  that  the  engine  was  fronting  the 
cars,  but  pushing  them  ahead  of  it,  and  was  running  backwards  in 
going  towards  the  steam  shovel.  When  we  speak  of  backing  up 
to  meet  the  cars,  the  engine  was  itself  running  forward. 

There  was  also  testimony  tending  to  show  that  Hayden  had  had 
only  slight  experience  as  a  brakeman,  that  he  had  been  at  work 
but  a  week  in  that  kind  of  service,  and  that  he  was  rather  care- 
less in  the  way  he  handled  his  cars,  was  inattentive  to  his  work, 
and  did  not  seem  to  realize  what  should  be  done  at  all  times,  and 
that  his  inexperience  and  inattention  to.  his  work  had  become  a 
topic  of  remark  among  the  men.  There  being  a  dispute  as  to  the 
manner  in  which  the  accident  happened,  the  question  touching  it 
was  solely  for  the  jury's  determination ;  that  is  to  say,  was  it  be- 
cjause  of  the  carelessness,  want  of  experience,  and  want  of  atten- 
tion of  Hayden?  The  jury  must  have  found  that  it  was,  for  they 
CQuld  not  have  found  for  the  plaintiff  otherwise, 

[1]  In  this  connection,  there  was  also  another  question  of  vital 
consequence,  which  was  whether  the  defendant  company  had  used 
ordinary  care  in  the  selection  of  its  servants,  for  it  was  charged 
with  the  duty  to  its  servants  to  employ  reasonably  prudent  and 
competent  fellow  servants  to  work  with  them.  This  duty  is  dis- 
charged, however,  when  the  master  has  exercised  ordinary  care, 
prudence,  and  circumspection,  such  as  a  person  of  ordinary  judg- 
ment and  discernment,  inured  to  that  kind  of  business,  would  or- 
dinarily e^tercise,  having  in  mind  the  safety  and  security  of  his 
employes  from  harm  and  accident  while  engaged  in  their  work. 
The  19ce  duty  applies  as  respects  keeping  an  incompetent  servant 
in  the  master's  employ  after  he  has  discovered,  or  might  have  dis- 
covered by  reasonable  care  and  prudence,  such  incompetence.  26 
Cyc.  1293-1299. 

[2]  On  the  subject  of  the  selection  of  brakemen  for  the  service, 
Mr.  F,  N.  Thebo,  the  superintendent  of  construction,  testified  that 
prior  to  and  about  the  time  of  the  accident  he  was  experiencing  dif- 
ficulty in  keeping  a  full  crew  of  workmen,  and,  being  asked  if  it 
was  customary  in  the  employment  of  brakemen  to  make  inquiries 
of  the  applicants  as  to  their  experience,  he  answered: 

"Yes,  sir,  it  is  at  certain  times,  when  men  are  plentiful,  to  get  experienced 
men;  but  when  men  are  not  plentiful  there  are  times  when  we  have  to  de- 
pend upon  the  men  themselves  and  their  judgment  as  to  whether  they  can  do 
the  work  or  not*' 

There  is  here  some  evidence  that  the  usual  care  and  precaution 
in  the  selection  of  brakemen  was  not  exercised,  and,  taken  in  con- 
nection with  the  evidence  as  to  Hayden's  inexperience  and  inat- 
tention to  his  work,  the  question  was  properly  left  to  the  jury  for 
their  consideration ;  no  exceptions  being  urged  to  the  instructions 
of  the  court  submitting  it. 
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[3]  Another  question  presented  is  whether  the  plaintiff  at  the 
time  of  the  accident  was  acting  within  the  scope  of  his  employ- 
ment, so  as  to  render  the  defendant  liable  for  his  injury.  It  is 
urged  that  the  relation  of  master  and  servant  had  ceased  to  ex- 
ist, plaintiff  having  quit  work  for  the  night,  and  that  the  risk  of 
injury  attending  his  further  movements  was  his  own,  and  not  that 
of  the  company.  Perhaps  ordinarily  such  would  be  the  case. 
There  is  evidence  here,  however,  tending  to  show  that  the  men 
were  permitted  to  ride  in  on  the  engine  and  cars  from  their  work 
in  going  to  their  camp.  The  plaintiff  testified  that,  being  the  car- 
penter's helper,  he  was  sent  on  errands  from  time  to  time  to  get 
tools  and  materials,  and  that  he  was  always  permitted  to  ride  on 
the  cars  or  the  engine  in  order  to  expedite  his  work,  and  that  on 
occasions  before  this  he  had  ridden  in  after  work  on  the  engine. 
There  is  other  testimony  in  corroboration,  besides  evidence  tending 
to  show  that  the  men  were  not  forbidden  to  ride  on  the  engine. 
If  at  this  juncture  the  relation  of  master  and  servant  had  ceased 
to  exist,  though  there  is  authority  to  the  contrary  (Helmke  v.  Thil-- 
many,  107  Wis.  216,  83  N.  W.  360,  362),  the  defendant  was  still 
under  obligation  to  observe  reasonable  care  for  the  protection  of 
the  plaintiff  while  on  his  way  to  camp. 

[4]  It  is  next  insisted  that  plaintiff  was  g^uilty  of  contributory 
negligence,  citing  the  cases  Baltimore  &  P.  R.  R.  Co.  v.  Jones,  95 
U.  S.  439,  24  L.  Ed.  506,  and  Kresanowski  v.  N.  P.  Ry.  Co.  (C.  C.) 
18  Fed.  229,  as  conclusive  authority  for  the  position.  These  cases, 
while  somewhat  analogous  to  the  one  at  bar,  are  yet  clearly  dis- 
tinguishable. In  the  first  case,  the  party  injured  rode  on  the  pilot 
of  the  engine,  when  a  car  was  specially  provided  for  his  transporta- 
tion. In  the  other  case,  the  party  injured  was  sent  to  his  work 
with  others  on  an  engine.  He,  with  one  or  two  others.  Bat  on 
the  front  of  the  engine,  with  their  feet  over  the  pilot;  the  fender 
being  full  of  wood.  The  engine,  moving  to  the  front,  collided  with 
another  engine  on  the  track,  causing  the  injury  complained  of. 

Here,  the  purpose  of  the  plaintiff  was  to  ride  on  the  front  end 
of  the  engine,  it  is  true;  but  the  engine  was  expected  to  move 
the  other  way,  it  being  supposed,  according  to  the  theory  of  the 
plaintiff,  that  the  cars  had  been  safely  blocked  and  that  the  en- 
gine was  ready  to  move  off.  Under  the  testimony,  the  question  of 
contributory  negligence  was  properly  left  to  the  jury.  So,  also, 
was  the  question  of  assumption  of  risk.  There  was  matter  perti- 
nent for  the  consideration  of  the  jury  in  that  relation. 

Affirmed. 
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THE  GOV.  AMBS. 

(District  Court,  D.  Masflaehusetts.    April  8,  1012.) 

No.  562. 

[Aduxbaltt  (I  124*)— AonoN-^GoBis— Pbbmitjk  Paid  fob  Bord  fob  RsLEAflB 
OF  Vessel. 

The  amount  paid  by  the  owners  of  a  vessel  libeled  for  collision  to  a 
surety  company  for  furnishing  stipulation  for  discharge  of  the  vessel, 
the  giving  of  which  is  optional  with  him,  is  not  taxable  as  costs  against 
the  other  party  on  his  failure  to  recover,  in  the  absence  of  any  general 
order,  rule^  or  usage  for  such  taxation  in  force  or  existing  when  the 
stipulation  was  given. 

[Ed.  Note.— For  other  cases,  see  Admiralty,  Cent  Dig.  IS  83G-867;  Dec. 
Dig.  I  124.»] 

In  Admiralty.  Suit  for  collision  by  Charles  L.  Smith,  as  owner 
of  the  schooner  Lejok,  against  the  schooner  Gov.  Ames ;  Cornelius 
A.  Davis  and  others,  claimants.  On  appeal  from  clerk's  taxation  of 
costs.    Affirmed  in^  part,  and  reversed  in  part. 

Blodgett,  Jones  &  Bumham,  for  libelant. 

Benjamin  Thompson,  of  Portland,  Me.,  for  claimants. 

DODGE,  District  Judge.  Smith's  suit  against  the  Gov.  Ames, 
of  which  vessel  Davis  appeared  as  claimant,  was  dismissed  by  this 
court,  and  on  appeal  the  dismissal  was  sustained  by  the  Court  of 
Appeals.  187  Fed.  40,  109  C.  C.  A.  94.  But  the  Court  of  Appeals 
modified  the  final  decree  here,  by  directing  an  item  of  $393.75,  paid 
by  Davis  to  the  surety  on  the  stipulation  given  by  him  as  claimant 
to  release  his  vessel  f^rom  arrest,  taxed  in  his  favor  here,  and  ob- 
jected to  by  Smith  both  here  and  on  appeal,  to  be  deducted  from 
the  costs  which  Davis  was  to  recover,  as  the  prevailing  party,  in 
the  final  decree  on  mandate.  See  187  Fed.  48,  49,  109  C.  C.  A. 
94.  The  direction  that  this  deduction  be  made  from  the  costs  taxed 
in  a  cross-suit  heard  with  this,  instead  of  in  this  suit,  was  an  in- 
advertence subsequently  corrected.  See  187  Fed.  50,  51,  109  C. 
C.  A.  94. 

The  mandate  having  been  filed  here,  upon  taxation  of  costs  for 
final  decree  under  it,  the  clerk  has  deducted  the  $393.75  in  accord- 
ance with  the  above  direction.  He  has,  however,  alleged  $236.25, 
paid  by  Davis  to  the  surety  on  the  same  stipulation  for  keeping  it 
in  force  here  pending  the  appeal. 

1.  On  Davis'  behalf  it  is  contended  that  the  Court  of  Appeals' 
direction  regarding  the  item  of  $393.75  was  founded  upon  a  mis- 
understanding of  the  actual  situation  of  the  question  in  this  court, 
that  this  is  obvious  from  the  record,  and  that  he  is  entitled  to  have 
the  item  taxed,  notwithstanding  the  direction  of  the  appellate  court. 
But  it  is  not  for  this  court  to  say  that  the  appellate  court  misunder- 
stood the  record.  See  In  re  Lennox  (D.  C.)  181  Fed.  428.  Nor, 
in  any  event,  could  I  find  from  the  record  that  any  misunderstand- 
ing appears. 

^or  other  cMei  im  same  topic  4k  §  kuubmr  in  Doc.  ft  Am.  Dlsi.  1907  to  date,  ft  Rep'r  IndoxM 
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The  item  referred  to  was  taxed  here  by  the  clerk  in  making  up 
the  final  decree  entered  before  the  appeal,  on  January  11,  1910,  as 
part  of  Davis*  costs.  There  was  an  appeal  from  the  derk's  taxa- 
tion, and  it  was  affirmed  by  this  court  in  accordance  with  its  opin- 
ion in  Coastwise,  etc.,  Co.  v.  The  Edda,  173  Fed.  436,  97  C.  C. 
A.  638.  All  this  distinctly  appeared  in  the  appeal  record  submitted 
to  the  Court  of  Appeals  in  the  case  now  before  me. 

The  opinion  in  The  Edda  relating  to  t^e  taxation  of  costs  in  that 
case  was  dated  October  20,  1908,  and  is  not  reported  in  173  Fed. 
436,  97  C.  C.  A.  638,  where  the  opinion  on  the  merits,  dated  Au- 
gust 8,  1908,  is  reported.  The  prevailing  party  in  The  Edda  sought 
to  tax  the  premiums  paid  by  him  upon  his  stipulation,  and  they 
were  disallowed,  under  the  special  circumstances  of  that  particular 
case.  But  it  was  said  in  the  opinion,  after  discussion  of  the  ques- 
tion whether  such  premiums  were  or  not  properly  taxable: 

"The  fact  that  the  practice  of  allowing  the  taxation  of  premiums  such  as 
these  has  become  established  in  three  District  Courts,  and  the  reasons  of 
justice  or  expediency  which  have  led  to  its  adoption  and  establishment  in 
those  courts*  seem  to  me  sufficient  grounds  for  the  future  adoption  of  the 
same  practice  in  this  court  The  stipulation  for  which  these  premiums  were 
paid,  however,  was  given  many  months  ago,  at  a  time  when  no  8U(^  practice 
was  recognized  here,  and  while  it  has  been  on  file  and  in  force  in  this  case  the 
court  has  expressly  denclined  to  allow  such  premiums  to  be  taxed  under  sim- 
ilar cirounstances,  in  another  case.  I  am  unable  to  believe  that  it  would  be 
fair  to  the  losing  party  in  this  case  to  apply  a  changed  practice  for  the  first 
time  against  it  The  clerk's  refusal  to  tax  the  amount  in  question  is  there- 
fore sustained  in  the  present  case." 

The  entire  opinion  of  October  20,  1908,  from  which  the  above  is 

?uoted,  formed  part  of  the  record  in  The  Edda,  upon  which  the 
'ourt  of  Appeals  decided  that  case  October  21,  1909,  although  the 
above  disallowance  made  by  this  court  was  not  a  point  then  in 
controversy.  The  allowance  of  the  item  of  $393.75  as  part  of  the 
costs  in  this  case,  however,  was  directly  in  controversy  on  appeal, 
and,  as  the  files  of  the  Court  of  Appeals  show,  both  parties  re- 
ferred that  court  in  their  briefs  to  the  opinion  of  this  court  in 
The  Edda  above  quoted.  In  that  opinion  Lee  Co.  v.  Penberthy 
Co.,  109  Fed.  964,  48  C.  C.  A.  760,  and  Jacobsen  v.  Expedition  Co.^ 
112  Fed.  73,  50  C.  C.  A.  121,  which  the  Court  of  Appeals  discusses 
(187  Fed,  48,  49),  were  both  cited  and  discussed.  Other  decisions 
were  also  cited  and  discussed,  but  none,  except  these  two,  were 
Court  of  Appeals  decisions,  and  they  fall  into  the  class  which  the 
Court  of  Appeals  has  referred  to  in  this  case  as  not  authoritative 
with  it.  187  Fed.  48,  109  C.  C.  A.  94.  Its  reversal  of  the  allow- 
ance made  here  it  based  upon  its  findings  that  the  allowance  was 
"not  supported  by  any  order  of  court,  or  by  any  statute,"  that  no 
usage  was  available  in  support  of  them,  and  that  the  stipulation 
for  which  the  premiums  had  been  paid  was  not  required  by  any 
rule  in  the  first  instance.  Its  conclusion  was  thus  stated  (187  Fed. 
49,  109  C.  C.  A.  103) : 

"As,  therefore,  in  this  case  there  is  neither  usage  nor  any  court  order,  the 
objection    ♦*    ♦    •    to  the  allowance  of  this  item  of  costs  is  sustained;   and 
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this  without  determining  what  wonld  be  the  effect  of  an  order,  if  there  had 
been  one." 

Taking  the  Court  of  Appeals  opinion  in  connection  with  the 
above  circumstances,  I  see  no  reason  to  doubt  that  what  was  de- 
cided is  in  substance  as  follows: 

(1)  There  being  no  statute  allowing  it,  a  general  order  or  rule 
of  court,  or  a  prevailing  established  usage,  must  appear  to  have 
been  in  force  at  the  time  in  order  to  justify  the  taxation,  as  part 
of  his  costs,  of  premiums  paid  by  th'e  prevailing  party  for  stipu- 
lations not  required  of  him  by  any  order  or  rule,  but  given  by  him 
in  order  to  release  his  vessel  from  arrest  in  preference  to  leaving 
her  in  custody  or  letting  her  be  sold. 

(2)  Nothing  said  by  this  court  in  The  Edda  was  equivalent  to 
the  making  of  such  a  general  order  or  rule,  or  had  the  effect  of 
establishing  such  a  usage  as  would  justify  the  taxation. 

(3)  NeiAer  the  taxation  made  by  the  court  by  "final  decree  in 
this  case,  nor  the  express  order  of  January  11,  1910,  affirming  the 
clerk's  taxation,  supplies  the  place  of  a  general  order,  rule,  or  us* 
age,  such  as  the  Court  of  Appeals  considers  necessary. 

If  I  am  right  as  to  the  effect  of  the  decision,  so  that  neither  what 
was  said  in  The  Edda,  nor  the  order  of  January  11,  1910,  in  this 
case,  warranted  the  taxation  because  of  the  absence  of  a  general 
order,  rule,  or  usage,  it  would  seem  also  to  follow  that  the  gen- 
eral order,  rule,  or  usage  considered  necessary  must  have  existed 
when  the  stipulation  was  given.  The  stipulation  here  in  question 
was  given  April  13,  1906,  long  before  the  opinion  above  referred 
to  in  The  Edda  of  October  20,  1908.  I  think  that  due  compliance 
with  the  mandate  requires  me  to  sustain  the  clerk  in  his  refusal 
to  tax  the  $393.75. 

2.  On  Smith's  behalf  it  is  contended  that  nothing  can  be  taxed 
for  the  cost  of  keeping  the  stipulation  in  force  pending  the  appeal. 
If  I  have  rightly  understood  the  Court  of  Appeals,  I  do  not  see 
how  I  can  sustam  the  clerk  on  this  point,  and  his  taxation  of  $236.- 
25  must  therefore  be  disallowed. 


In  re  I.  S.  VICKERMAN  &  CX).  et  aL 
(District  Court,  D.  South  Dakota,  O.  D.    October  12,  1912.) 

L  Bawkbuptct  (J  397*) — ^Pabtnkrship. 

In  South  Dakota,  In  case  of  the  bankruptcy  of  a  partnership,  no  mem- 
ber of  the  firm  can  claim  any  portion  of  the  firm  property  as  an  Individ- 
ual exemption,  nor  has  the  partnership  a  right  to  exemptions  as  a  sep^ 
arate  entity. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  678;  Dec 
Dig.  {  397.»] 

2.  Bankbtjptct  (J  189*)— Lien  Creditor — Invalid  Lien — Exemptions. 

Where  a  creditor  of  a  bankrupt  firm  had  a  Uen,  which  was  Inyalld 
as  to  the  firm's  general  creditors,  but  was  valid  as  between  the  creditor 

*For  other  casei  lee  lame  topic  4k  6  mriufiER  In  Deo.  A  Am.  Digi.  1907  to  dat6»  ft  Rep^r  Indexed 
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and  the  firm  and  its  Individual  partners,  such  creditor  was  not  entities 
to  enforce  the  same  against  exemptions;  neither  the  partners  nor  the 
firm  being  entitled  to  exemptions  under  the  South  Dakota  law. 

'  [Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  286-289, 
291-295;   Dec.  Dig.  i  189.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  I.  S. 
Vickerman  &  Co.,  a  copartnership,  and  Charles  H.  Vickerman  and 
Irma  S.  Vickerman  as  individuals.  On  review  of  a  decision  of  a  ref- 
eree allowing  exemptions  to  the  firm  out  of  the  partnership  property, 
and  directing  a  sale  and  proceeds  applied  to  the  satisfaction  of  the 
debt  of  an  alleged  lien  creditor.  Order  affirmed  so  far  as  it  provides 
for  a  sale  of  the  property,  and  reversed  so  far  as  it  provides  for  ap- 
plication to  the  debt  of  the  lien  creditor. 

Philip  &  Waggoner,  of  Pierre,  S.  D.,  for  bankrupt 
Gaffy,  Stephens  &  Fuller,  of  Pierre,  S.  D.,  for  creditor. 

ELLIOTT,  District  Judge.  The  trustee  herein  set  apart  to  the  said 
bankrupts,  copartners,  items  aggregating  $750  and  $250,  respectively, 
as  selected  from  the  stock  of  merchandise  of  the  firm,  and  thereupon 
H.  E.  Dorothy,  one  of  the  creditors,  filed  exceptions  thereto  in  writ- 
ing, and  subsequently  such  exceptions,  as  amended,  were  heard  by 
the  referee  and  submitted  to  him  for  his  decision. 

The  record  discloses,  beyond  controversy,  that  the  bankrupts  above 
named  were  partners,  doing  business  as  I.  S.  Vickerman  &  Co. ;  that 
on  the  11th  day  of  May,  1912,  the  trustee  filed  his  report,  setting  aside 
exemptions  to  Charles  H.  Vickerman,  a  member  of  said  firm,  items 
aggregating  $750  and  $250,  respectively,  "as  selected  from  the  stock 
of  merchandise  described  in  the  schedules."  It  further  appears  that 
the  stock  of  merchandise  described  in  the  schedules  was  the  property 
of  the  insolvent  copartnership ;  and  the  referee  also  found,  as  a  mat- 
ter of  law,  in  effect,  that  the  said  bankrupt  was  entitled  to  claim  said 
exemptions,  but  that  a  certain  contract  had  been  executed  by  the 
bankrupts,  with  one  of  their  creditors,  H.  E.  Dorothy,  constituting  a 
purchase-money  lien  upon  the  stock  (which  had  theretofore  been  held 
void  as  to  creditors  of  the  bankrupt  by  this  court),  and  that  by  reason 
of  said  contract  and  lien,  the  referee  holding  the  contract  and  lien 
valid  as  between  the  original  parties  to  the  contract,  the  said  bankrupts 
lost  their  right  as  against  said  creditor  to  claim  from  the  said  stock 
of  merchandise  the  said  exemptions,  and  hold  same,  or  any  part  there- 
of, and  that  the  claim  for  exemption  inured  to  the  benefit  of  said  cred- 
itor holding  such  lien,  and  thereupon  it  was  ordered  by  the  referee 
that  the  report  of  the  trustee,  setting  apart  exemptions  of  the  bank- 
rupts, be  and  the  same  was  set  aside,  and  the  trustee  was  by  said  order 
directed  to  sell  the  articles  so  selected  from  the  said  stock  of  mer- 
chandise, and  set  apart  by  the  trustee  as  exempt,  and,  after  paying 
the  costs  of  sale,  to  apply  the  balance  left  to  the  payment  of  the  claim 
of  H.  E.  Dorothy,  said  lien  creditor.  Exceptions  to  said  order  were 
filed  by  the  petitioners  ^herein. 

•For  other  cmm  mo  same  topic  4k  8  itombbb  in  Dec.  Ik  Am.  Digi.  1907  to  dat«»  ft  Rop'r  Indexes 
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[1]  Upon  the  face  of  this  record  the  first  question  that  is  presented 
lor  determination  is :  Has  a  partnership  a  right  to  exemptions  under 
the  statutes  of  South  Dakota?  This  question  was  answered  in  the 
negative,  in  Re  Lentz  et  al.  (D.  C.)  97  Fed.. 486.  The  question  was 
there  settled  for  thjs  jurisdiction,  considering  only  the  statutes  of  this 
state  as  they  existed  in  A,  D.  1899.    The  court  said : 

"In  case  of  the  bankruptcy  of  a  partnership,  neither  member  of  the  firm 
can  claim  any  portion  of  the  firm  property  to  be  set  apart  to  him  as  his  in- 
dlYidual  exemptions." 

Counsel  refer  to  section  363  of  the  Code  of  Civil  Procedure  of  this 
state,  as  it  is  found  in  the  Revised  Code  of  1903.  This  court,  Hon. 
John  E.  Carland,  then  Judge  thereof,  in  Re  Novak  et  al.,  150  Fed. 
602,  considered  this  question,  and  it  was  there  determined  that: 

"Subdivision  6,  i  363,  of  the  Code  of  Civil  Procedure  of  1908,  does  not  give 
a  x>artnership  exemptionsy  nor  did  the  language  of  said  subdivision  give  such 
exemptions  when  used  as  a  part  of  section  333  of  the  old  Code  of  Civil  Pro- 
cedure. Comp.  Laws  1887,  |  5138.  And  when  the  Legislature  re-enacted  the 
language  found  in  subdivision  5,  and  made  it  subdivision  5  of  section  363  of 
the  Code  of  Civil  Procedure  of  1003,  simply  changing  the  amount  of  exemp- 
tions, no  partnership  exemption  was  given." 

Under  this  interpretation  of  the  statutes  of  the  state  of  South  Da- 
kota, this  subdivision  5  of  section  363  of  the  Code  of  Civil  Procedure 
of  1903»  is  inoperative,  for  the  reason  that  it  does  not  grant  an  ex- 
emption to  a  partnership,  and  it  has  no  law  granting  the  partnership 
exemption  upon  which  it  can  operate,  for  the  reasons  fully  set  forth 
.  in  Re  Novak  et  al.,  supra.  The  question  of  the  right  of  a  partnership, 
or  either  member  of  a  partnership,  to  exemptions  under  subdivision  5 
of  section  363  of  the  Code  of  Civil  Procedure,  Revised  Code  of  1903, 
was  denied  by  this  court  in  Re  Abrams,  193  Fed.  271. 

[2]  This  view  of  this  statute  eliminated  entirely  the  rights  of  this 
lien  creditor,  H.  E.  Dorothy,  because  his  right  to  the  proceeds  of  the 
sale  of  said  exemptions  was  dependent  upon  the  claim  upon  his  part 
that  the  bankrupt  was  entitled  to  exemptions,  thus  depriving  general 
creditors  of  the  benefit  of  sharing  therein,  and  further  insisting  that 
the  lien  of  said  creditor  upon  said  goods  was,  as  between  the  parties 
to  said  contract,  superior  to  the  right  of  possession  by  the  bankrupts 
as  exempt  property. 

The  contract  under  which  said  creditor,  Dorothy,  is  claiming  has 
heretofore  in  this  action  been  held  void  as  to  the  creditors  of  said 
bankrupts,  and  it  follows  that  the  trustee  should  have  administered 
this  estate,  including  the  property  set  aside  as  exempt,  and  which  is 
in  controversy  herein,  for  the  benefit  of  all  of  the  creditors  of  said 
bankrupts.  The  action  of  the  trustee  herein,  setting  aside  exemptions 
to  this  partnership,  or  a  member  of  this  partnership,  selected  by  one 
of  the  partners  out  of  the  partnership  property,  was  erroneous. 

The  order  of  the  referee,  dated  June  15,  1912,  so  far  as  it  directed 
the  trustee  herein  to  sell  the  personal  property  claimed  by  the  bank- 
rupts, and  theretofore  set  aside  to  them  by  said  trustee,  as  their  ex- 
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cmptions,  was  correct,  for  the  reason  that  said  bankrupt,  and  neither 
of  them,  was  entitled  to  exemption  out  of  the  partnership  property, 
and  to  that  extent,  and  for  that  reason,  should  be  affirmed. 

That  portion  of  the  order,  however,  that  directed  the  application 
of  the  proceeds  from  said  sale  to  the  payment  of  the  claim  of  said 
H.  E.  Dorothy,  is  erroneous.  5^he  referee  should  have  directed  that 
the  proceeds  of  the  sale  of  such  property  be  applied  to  the  payment 
of  the  claims  against  the  said  estate,  as  other  assets  of  said  estate. 

Let  an  order  be  entered  affirming  the  action  of  the  referee  in  direct- 
ing the  trustee  to  sell  the  property  claimed  as  exempt  by  said  bank- 
rupts. 

Let  said  order  further  specifically  direct  that  the  net  proceeds  there- 
of be  applied  pro  rata  to  the  payment  of  the  claims  of  all  creditors. 


BATTLER  T.  SLONIMSKY  et  aL 

(District  Court,  B.  D.  Pennsylvania.    October  14, 1912.) 

No.  1,850. 

Bankbuptcy   (I  279*)— Action   bt   Tbustbe— Conspibact  to    Hindeb   aitd 

DeLiA.7    CiBKDITOBS 

Under  Bankr.  Act  July  1,  1898,  c.  541,  {  47a,  30  Stat.  557  (U.  S.  Comp. 
St  1901,  p.  3439),  as  mnended  by  Act  Cong.  June  25,  1910,  c  412,  |  S, 
36  Stat.  840  (U.  S.  Comp.  St  Sui^.  1911,  p.  1500),  giving  to  a  bankrupt's 
trustee,  as  to  all  property  not  in  tbe  custody  of  tbe  bankruptcy  court, 
tbe  rights,  remedies,  and  powers  of  a  judgment  creditor  holding  an 
execution  duly  returned  unsatisfied,  a  creditor  being  entitled  to  sue  in 
trespass  on  the  case  for  conspiracy,  prior  to  bankruptcy,  to  fraudulently 
secrete  and  transfer  the  debtor's  property,  such  action  may  be  maintained 
by  the  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  419-424; 
Dec  Dig.  i  279.*] 

At  Law.  Action  by  one  Sattler,  as  trustee  in  bankruptcy,  against 
S.  Slonimsky  and  others.    On  motion  to  dismiss.    Denied. 

Wessel  &  Aarons,  of  Philadelphia,  Pa.,  for  the  motion. 
Fox  &  Rothschild,  of  Philadelphia,  Pa.,  opposed. 

THOMPSON,  District  Judge,  This  action  in  trespass  is  brought 
to  recover  damages  arising  from  an  alleged  unlawful  conspiracy  en- 
tered into  by  the  defendants  prior  to  the  adjudication  in  bankruptcy 
to  fraudulently  and  collusively  transfer  and  conceal  moneys  of  Harry 
Ruderman  and  Jacob  Ruderman,  the  bankrupts,  for  the  purpose  of 
hindering  and  delaying  their  creditors. 

Prior  to  the  amendrnent  of  June  25,  1910,  to  section  47a  of  the 
Bankruptcy  Act,  such  a  suit  could  not  have  been  maintained  upon  a 
cause  of  action  arising  prior  to  the  adjudication  in  bankruptcy,  be- 
cause the  rights  of  action  which  vested  in  the  trustee  upon  his  appoint- 

•Vor  other  cases  see  same  topic  &  §  Kumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ment  were  only  such  as  were  vested  in  the  bankrupts  prior  to  the  ad- 
judication. The  amendment  to  section  47a  provides,  however,  that 
the  trustee  "as  to  all  property  not  in  the  custody  of  the  bankruptcy 
court  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers 
of  a  judgment  creditor  holding  an  execution  duly  returned  unsatis- 
fied." 

That  a  creditor  may  bring  an  action  of  trespass  on  the  case,  based 
upon  a  conspiracy  to  fraudulently  secrete  and  transfer  the  property 
of  a  defendant  in  an  execution  from  the  reach  of  the  plaintiff,  is 
well  settled.  Tams  v.  Lewis,  Trustee,  42  Pa.  402 ;  Collins  v.  Cronin, 
117  Pa.  35,  11  Atl.  869.  I  think  the  present  action  is  maintainable 
against  all  the  parties  to  the  alleged  conspiracy. 

The  motion  is  therefore  denied. 


TRUST  CO.  OF  AMERICA  v.  CHICAGO,  P.  A  ST.  Ii.  RT.  CO.  OF  ILLINOIS. 

RAMSEY  et  al.  y.  STEAD,  Atty.  Gen.,  et  al. 

(Dlstaict  Court,  a  D.  Illinois,  S.  D.     September  27,'  1912.) 

1*  COUBTS  (I  264*) — JUBXSDIOnON  OF  Fbdsbal  Coubts — Ancillabt  Pbocked- 
IlffOS. 

A  petition,  by  railroad  receivers  appointed  by  a  federal  court  in  a  fore- 
closure suit,  for  an  injunction  to  restrain  the  enforcement  of  a  state 
statute  fixing  fares  or  rates  which  affect  the  eanilngs  of  the  road,  on  tho 
ground  that  it  is  confiscatory  and  unconstitutional,  is  ancillary  to  the 
main  suit  and  wlthin-the  jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  801;  Dec  Dig.  | 

Z  Cabbiebs  (I  12*) — Statb  Rbouiation  of  Rates— Appobtionhbnt  of  Ex- 
penses. 

The  revenue  train  mileage  basis,  used  by  railroads  in  apportioning, 
common  operating  expenses  between  their  freight  and  passenger  business, 
while  concededly  only  an  approximation,  held,  on  the  evidence,  the 
most  satisfactory  for  making  such  apportionment,  for  the  purpose  of 
determining  the  reasonableness  of  a  state  statute  fixing  passenger  fares, 
and  the  revenue  or  gross  earnings  basis  the  most  equitable  for  appor- 
tioning the  expense  of  a  road's  Interstate  and  Intrastate  passenger  serv- 
ice, making  a  proper  allowance  for  the  greater  cost  of  the  intrastate 
business. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  11  11,  12;  Dec. 
Dig.  S  12.»] 

8,  Cabriebs  (§  12*) — State  Regulation  of  Rates — ^Reasonableness. 

The  Illinois  passenger  rate  act  of  May  27,  1907  (Laws  IlL  1907,  p. 
746),  fixing  maximum  fares  of  two  cents  per  mUe,  held  confiscatory  and 
unconstitutional  as  applied  to  the  Chicago,  Peoria  &  St  Louis  Rallwav 
Company  of  Illinois,  on  evidence  that  during  its  enforcement  of  such 
rates  its  net  earnings  on  its  intrastate  passenger  business  were  only 
about  1  per  cent,  on  the  value  of  the  property  employed  therein,  where- 
as it  was  entitled  to  earn  6  per  cent 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  | J  11,  12;  Dec 
Dig.  §  12.*] 

•For  other  caiM  see  samo  topic  A  i  numbeb  in  D«c.  Ik  Am.  Digs.  1907  to  dat«,  Ik  Rep'r  Indexes 
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In  Equity.  Suit  by  the  Trust  Company  of  America  against  the 
Chicago,  Peoria  &  St.  Louis  Railway  Company  of  Illinois.  On  inter- 
vening petition  of  John  P.  Ramsey  and  H  M.  Merriam,  receivers  of 
defendant,  against  W.  H.  Stead,  Attorney  General  of  Illinois,  and 
others.  On  final  hearing  on  exceptions  to  master's  report.  Excep- 
tions overruled,  and  decree  for  petitioners. 

Prior  to  the  Ist  of  July,  1909,  the  Trust  Company  of  America  filed  a  bm 
against  the  Chicago,  Peoria  &  St  Louis  Railway  Company  of  Illinois,  to 
foreclose  a  mortgage  upon  a  railroad.  John  P.  Ramsey  and  H.  M^.  Merriam 
were  appointed  receivers  of  the  railway  by  order  of  July  1,  1909.  They  op- 
erated the  road  until  October  13,  1909,  when  they  filed  their  intervening  peti- 
tion against  W.  H.  Stead,  Attorney  G^ieral  of  Illinois,  and  the  various 
state's  attorneys  for  the  counties  through  which  the  road  runs,  for  the  pur- 
pose of  testing  the  validity  of  the  maximum  raUway  rate  act  approved  May 
27,  1907,  fixing  the  maximum  passenger  rate  at  two  cents  per  mile.  On  Jan- 
uary 3,  1910,  the  Attorney  General  and  the  other  respondents  demurred  to 
the  intervening  petition  of  the  receivers  upon  several  grounds,  among  others, 
that  it  appeared  by  the  petition  and  the  bill  that  the  subject-matter  of  the 
petition  was  wholly  unrelated  to 'the  bill,  and  that  an  answer  to  the  interven- 
ing petition  would  raise  a  new  and  independent  issue  in  the  foreclosure  suit, 
wholly  foreign  to  the  purpose  and  subject-matter  of  the  bill,  and  wholly  un- 
related to  the  i^sue  raised  by  the  bill  and  answer.  The  court  overruled  the 
demurrer. 

On  October  18,  1909,  the  receivers  moved  for  a  preliminary  injunction  ac- 
cording to  the  prayer  of  the  intervaiing  petition,  and  on  the  same  day  the 
court  issued  a  preliminary  injunction,  restraining  the  respondents  from  en- 
forcing or  attempting  to  enforce  the  rates  provided  for  in  the  Illinois  maxi- 
mum rate  act  referred  to,  and  from  enforcing  or  attempting  to  enforce, 
through  any  agency  provided  in  the  statutes  of  Illinois,  or  otherwise,  any 
of  the  penalties  prescribed  by  the  statutes  of  the  state  for  failure  on  the  part 
of  the  petitioners  to  observe  any  of  the  provisions  of  the  maximum  rate  act, 
and  from  commencing  of  prosecuting  any  suit  or  action  for  the  failure  of 
the  petitioners  to  observe  tibe  rates  provided  for  in  said  act  It  was  further 
provided  in  the  order  that  the  receivers,  at  the  time  of  the  sale  of  each  pas- 
senger ticket,  should  deliver  to  each  passenger  a  coupon,  stating  upon  its 
face  the  amount  of  the  fare  received  from  the  passenger  in  excess  of  two 
cents  per  mile,  and  that  the  holders  of  coupons  have  a  first  lien  upon  all  the 
property  of  the  railway  company  to  secure  the  payment  of  all  costs  and  dam- 
age?  sustained  by  them  by  the  reason  of  the  issuing  of  the  preliminary  in- 
junction, if  it  should  be  finally  adjudged  that  the  injunction  was  wrongfully 
issued. 

On  January  25,  1910,  the  Attorney  General  and  his  co-respondents  an- 
swered the  intervening  petition,  again  raising  the  question  of  jurisdiction 
and  putting  the  merits  of  the  petition  in  issue.  Issue  was  joined  March  9, 
1910,  by  the  filing  of  the  general  replication  by  the  receivers.  Thereupon  the 
case  was  referred  to  Walter  McClelland  AUen,  as  master  in  chancery,  to  hear 
the  testimony  produced  by  the  parties  and  report  his  conclusions  of  fact  and 
law  thereon.  The  evidence  was  taken  before  the  master,  who  filed  his  report 
July  19,  1911,  as  follows: 

••Pursuant  to  an  order  of  reference  heretofore  entered  in  the  above-entitled 
cause,  whereby  said  intervening  petition  was  referred  to  me,  as  one  of  the 
masters  in  chancery  of  this  court,  to  hear  the  testimony  produced  by  the 
parties  thereto,  and  report  conclusions  of  fact  and  law  thereon,  I  re^>ect- 
fuUy  submit  the  following  report,  and  herewith  return  a  typewritten  tran- 
script ot  the  testimony  as  a  part  thereof. 

'*The  Issues. 

"The  petitioners,  who  were  appointed  receivers  on  the  1st  day  of  July, 
1909,  of  the  property  of  the  Chicago,  Peoria  &  St  Louis  Railway  Company 
of  Illinois,  an  Illinois  corporation,  in  this  oiuse^  on  a  bill  to  foreclose  a  mort- 
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Ifage  upon  the  railway  property,  attack  the  yalldity  of  the  act  of  the  General 
Assembly  of  the  state  of  Illinois  passed  in  the  year  1907  (Laws  1907,  p.  476), 
commonly  known  as  the  Two  Cent  Rate  Act,'  as  a  deprivation  of  due  process 
of  law,  contrary  to  the  proTisions  of  section  1  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  as  impairing  the  obligation  of  the 
contract  implied  in  the  charter  of  the  company  granted  it  by  the  state,  in 
Tiolation  of  section  10  of  article  1  of  the  Constitution  of  the  United  States, 
and  aver  that  the  rate  of  charges  prescri4)ed  by  said  act  is  unreasonable, 
unjust,  oppressiTe,  discriminatlye^  conliscatory,  and  void. 

'^Petitioners  claim  that  from  the  1st  day  of  July,  1907,  until  the  1st  day  of 
July,  1909,  the  railway  was  operated  in  compliance  with  the  provisions  of 
said  act  and  with  as  great  economy  as  was  compatible  with  efficient  service 
to  the  public  and  proper  maintenance  and  preservation  of  its  property,  and 
that  such  operation  resulted  for  the  first  year  in  an  actual  deficit  of  $8,032.41 
in  the  earnings  derived  from  the  intrastate  passenger  business  within  the 
state  of  Illinois,  and  for  the  second  year  in  a  surplus  of  only  $794.80;  the 
total  intrastate  passenger  earnings  for  said  period  amounting  to  $510,230.27, 
while  the  operating  exp^ises  solely  incident  to  said  hiisinesa,  including  no 
fixed  charges,  except  taxes,  amounted  to.  $517,467.88. 

"Upon  the  presentation  of  their  petition  an  order  for  a  preliminary  Injunc- 
tion was  granted,  restraining  the  respondents,  the  Attorney  General  and  the 
state's  attorneys  of  the  various  counties  throus^  which  the  railroad's  right 
of  way  extends,  from  enforcing  the  rates  prescribed  by  said  act  and  penalties 
provided  for  violation  thereof,  and  directing  the  petitioners,  upon  the  sale 
of  passenger  tickets,  to  issue  to  each  purchaser  a  coupon,  secured  by  first 
lien  upon  the  railway  property,  for  the  amount  paid  in  excess  of  two  cents 
a  mile,  the  coupons  to  be  payable  in  the  event  that  the  injunction  was 
wrongfully  issued. 

*'Demurrer  to  the  petition  was  overruled,  and  on  March  9,  1910,  answer 
was  filed,  in  substance  denying  the  allegations  of  the  bill  and  challenging 
the  methods  used  in  the  division  of  common  expenses  between  the  freight 
and  passenger  business  and  of  the  earnings  and  expenses  between  interstate 
and  intrastate  passenger  tnUEQc. 

''Controverted  Questions  of  Fact 

"The  ultimate  questions  of  fact  in  controversy,  upon  which  the  right  of 
petitioners  to  a  permanent  injunction  depends,  are: 

"(1)  The  proper  and  equitable  division  of  expenses  common  to  both  freight 
and  passenger  traffic,  which  cannot  be  directly  allocated  to  either,  so  that 
each  branch  of  the  service  shall  bear  its  Just  share  of  the  common  expenses. 

"(2)  A  proper  and  equitable  division  of  earnings  and  expenses  between 
intrastate  and  interstate  passenger  business  necessary  to  the  ascertainment 
of  earnings  and  expenses  of  the  intrastate  business. 

"(3)  Proper  ai^EK>rtionment  of  the  value  of  the  property  as  a  whole  to  each 
branch  of  the  service,  in  order  to  ascertain  the  value  of  the  investment  in 
the  intrastate  passenger  service  upon  which  a  fair  return  should  be  com- 
puted. 

"(4)  The  Talue  of  the  use  to  the  public  of  the  intrastate  passenger  service 
rendered  by  petitioners. 

"Division  of  Common  Expenses. 

'The  basis  of  division  of  most  of  the  common  operating  expenses  adopted 
by  petitioners  in  order  to  arrive  at  a  Just  apportionment  between  the  freight 
and  passenger  service  is  that  known  as  'revenue  train  mileage.'  It  is  not 
contended  that  this  basis  is  mathematically  accurate,  but  that  it  more  nearly 
approximates  a  division  of  expenses  just  to  both  branches  of  the  service  tban 
any  otlier  basis  yet  devised,  that  tiie  existence  of  so  many  indeterminate 
factors  renders  such  accuracy  impossible,  and  that  in  the  present  state  of 
the  development  of  railroad  accounting  this  basis  represents  the  substan- 
tially unanimous  Judgment  of  the  railroad  world.  It  Is  a  rule,  also,  wbich 
was  prescribed  by  the  Interstate  Commerce  Commission  at  a  time  when  it 
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required  a  division  of  these  expenses,  and  as  promulgated  In  its  form  of  re- 
port for  the  year  18d3  is  thus  stated:  *£^Epenses  which  are  not  naturally 
chargeable  to  either  traffic  should  he  apportioned  on  a  mileage  basis,  making 
the  division  between  the  passenger  and  freight  traffic  In  the  proportion  whidi 
the  passenger  and  freight  train  mileage  bears  to  the  total  mileage  of  trains 
earning  revenue.' 

**Mr.  Robert  I.  Farrington,  vice  president  of  the  Great  Northern  Railroad, 
who  has  spent  27  years  in  railroad  service,  and  was  a  member  of  the  com- 
mittee appointed  by  the  Association  of  American  Railway  Accounting  Officers 
to  confer  with  the  Interstate  Commerce  Commission  with  reference  to  a  uni- 
form system  of  railway  accounting,  which  the  Commission  was  authorized 
by  the  Hepburn  bill,  passed  in  1906  (Act  Jane  29,  1906,  c.  3591,  34  Stat  584 
[U.  S.  Comp.  St  Supp.  1911,  p.  1288]),  to  make,  in  explanation  of  the  train 
mileage  basis,  likens  the  railroad  business  to  that  of  a  manufacturing  insti- 
tution, whose  product  is  trains  and  train  miles.  Its  entire  business  is  de- 
voted to  running  trains,  getting  the  business  to  handle  In  trains,  and  taking 
care  of  it  after  it  has  been  handled  in  trains.  The  train,  he  says,  is  the  only 
unit  that  applies  equally  to  the  expense  and  the  revenue.  Other  witnesses 
of  large  railroad  experience,  who  have  given  much  thought  to  the  question^ 
support  this  basis  of  division.  These  witnesses  include  W.  D.  Taylor,  chief 
engineer  of  four  railroads,  who  has  also  occupied  the  chair  of  Civil  Engineer- 
ing in  the  University  of  Louisiana  for  seven  years,  of  Railroad  Engineering 
in  the  University  of  Wisconsin  for  four  years,  and  has  devoted  half  his  life 
since  maturity  to  practical  work;  Chester  J.  McPherson,  assistant  to  the 
general  manager  of  the  Missouri  Pacific  Railroad;  W.  B.  Storey,  vice  presi- 
dent of  the  Santa  F4  Railroad;  W.  B.  Doddridge,  who  has  been  general 
superintendent  of  the  Union  Pacific  Railroad;  John  Hurst  general  account- 
ant of  the  Pennsylvania  Line;  F.  P.  Johnson,  statistician  of  the  Missouri 
Pacific;  R.  M.  Huddleston,  chief  auditor  of  the  New  York  Central;  John 
P.  Ramsey,  one  of  the  petitioners;  H.  W.  Berger,  auditor  of  the  Chicago, 
Peoria  &  St  Louis  Railway;  and  M.  P.  Blauvelt,  controller  of  the  lUlnoia 
Central  Railway* 

'*0n  behalf  of  the  respondents,  Conway  W.  Hlllman  has  testified  against 
this  basis  of  division  of  common  expenses.  Mr.  Hlllman  entered  railroad 
service  in  1876  as  a  telegraph  operator  for  the  Cumberland  Valley  Railroad, 
and  served  that  road  in  the  capacities  of  agent  operator,  scales  clerk,  yard 
clerk,  assistant  dispatcher,  and  finally  as  dispatcher,  until  1881,.  when  he 
took  a  position  with  the  Northern  Pacific  Railroad  in  the  treasurer's  office, 
and  became  assistant  treasurer  In  the  year  1888*  In  1896  he  organize  the 
accounting  department  of  the  Metropolitan  West  Side  Elevated  Railway 
Company  of  Chicago.  In  1903  he  left  the  service  of  the  company  and  took 
employment  with  the  Chicago,  Rock  Island  &  Pacific  Railroad  in  the  con- 
troller's office  for  a  short  time,  and  afterwards  as  chief  clerk  in  its  insur- 
ance department.  This  is  the  extent  of  his  experience  in  practical  railroad 
operation.  He  has  since  followed  the  business  of  a  public  accouutaut  For 
the  past  three  years  or  more  he  has  devoted  almost  his  entire  time  to  rail- 
road rate  cases,  and  has  been  employed  as  an  expert  on  behalf  of  various 
states  and  their  Railroad  Commissions,  where  such  litigation  has  been  pend- 
ing. The  division  of  common  expenses  did  not  become  a  practical  question 
with  him  until  after  he  was  employed  as  an  expert  in  rate  litigation,  in 
all,  he  has  been  employed  in  10  or  12  of  such  cases.  In  the  present  case  he 
has  had  access  to  the  railway  company's  books  ^nd  records,  and  his  as- 
sistants were  engaged  for  three  months  or  thereabouts  in  the  work  of  com- 
piling from  these  records  the  data  from  which  he  testifies.  While  petitioners 
have  presented  the  results  of  operations  for  two  years,  res):ondents  have 
taken  only  the  year  ending  June  30,  1909,  in  which  the  earnings  were  con- 
siderably larger  than  in  previous  years.  Mr.  Hlllman  regards  revenue  train 
mileage  as  only  an  indicative  factor,  and  presents  his  own  formulae  in  Re- 
spondents* Exhibit  7  as  a  more  accurate  method  of  division.  By  the  ap- 
plication of  these  formulee,  he  arrives  at  the  figures  shown  in  Respondents* 
Corrected  Exhibit  2,  which  shows  a  total  of  operating  expenses  Incurred  for 
the  year  ending  June  30,  1909,  of  $205,476.29  in  the  intrastate  passenger 
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business,  whHe  the  application  of  the  formulae  used  by  petitioners,  introduced 
In  evidence  as  Exhibit  2,  results  in  a  total  of  operating  expenses  cliargeable 
to  intrastate  passenger  business  amounting  to  |233,943.65,  excl'visire  of  taxes, 
rental,  and  hire  of  equipment — ^a  difference  in  results  of  over  |2H,000,  arising 
from  the  difference  in  method  of  apportioning  common  expenses. 

**The  Hillman  method  is  set  forth  and  explained  in  detail  in  his  testimony, 
and  lengthy  cross-examination  was  had.  The  subject-matter  is  one  of  ex- 
pert railroad  accounting,  upon  which  the  master  must  form  his  conclusions 
according  to  the  weight  of  evidence  drawn  from  expert  sources.  The  pe- 
titioners have  produced  the  testimony  of  men  of  high  standing  and  large 
experience  in  railroad  operation  and  accounting  in  support  of  their  basis  of 
division.  Mr.  Hillman  stands  alone  in  opposition  to  their  views.  The  rev- 
enue train  mile  basis  was  adopted  and  came  into  general  use  by  railroads 
without  reference  to  rate  litigation,  but  for  the  purpose  of  determining  the 
cost  and  profit  of  operation  for  the  railroads'  own  corporate  purposes,  and 
the  testimony  of  the  witnesses  for  petitioners  is  free  from  the  common 
criticism  applied  to  expert  testimony.  Railroads  have  both  the  freight  and 
passenger  rate  questions  to  meet.  Unless,  therefore,  the  Hillman  method, 
as  explained  by  its  author,  is  of  itself  so  persuasive  of  its  merits  as  to  over- 
come this  general  judgment  of  men  specially  equipped  in  this  particular 
field,  there  can  be  no  doubt  that  the  weight  of  the  testimony  is  on  the  side 
of  the  petitioners. 

'*The  Interstate  Commerce  Classification  of  accounts  has  been  followed  in 
this  case,  and  is  set  forth  in  the  exhibits.  There  are  in  all  five  blocks  in 
these  Accounts;  (1)  Maintenance  of  Way  and  Structure;  (2)  Maintenance  of 
Equipment;  (3)  Traffic  Expenses;  (4)  Transportation  Expenses;  (5)  General 
Expenses — and  a  total  of  108  different  accounts. 

**The  criticism  made  of  the  revenue  train  mileage  basis  is  that  it  is  ar- 
bitrary, involves  many  assumptions,  does  not  reflect  the  use  of  the  facilities, 
the  upkeep  of  which  causes  the  expense,  and  is  at  best  a  rough  approxima- 
tion. This  criticism  involves  the  claim,  for  the  Hillman  method,  of  elimina- 
tion of  these  objections,  or  at  least  of  such  a  substantial  reduction  of  them 
as  to  entitle  it  to  be  substituted  as  producing  a  more  reliable  result  Mr. 
Hillman  himself  claims  for  his  methods  of  division  practical  accuracy. 

"Reference  to  some  only  of  the  items  of  common  expense  will  be  suflicient 
for  the  purposes  of  this  report 

"Account  No.  2  in  the  first  block  of  accounts  (Maintenance  of  Way  and 
Structure — ^Ballast) : 

"Petitioners  for  the  year  ending  June  30,  1909,  charge  to  passenger  ex- 
pense $852.09  (Exhibit  8)  upon  the  revenue  train  mileage  basis.  Mr.  Hillman 
charges  only  $424.68  out  of  a  total  freight  and  passenger  expense  of  $1,860.76. 
He  first  divides  the  expense  iijto  two  parts — ^that  caused  by  wear,  which  he 
e&timates  at  10  per  cent,  following  a  holding  of  the  Wisconsin  Railroad  Com- 
mission in  Buell  v.  Chicago,  Milwaukee  &  St  Paul  Railway  Company;  and 
that  caused  by  weather,  which  he  estimates  at  90  per  cent  He  then  divides 
the  10  per  cent  assumed  to  be  due  to  wear  between  freight  and  passenger 
upon  the  basis  of  train  weights  passing  over  the  track,  and  the  remaining 
00  per  cent  upon  the  basis  and  in  the  proportions  of  earnings  freight  and 
passenger.    In  arriving  at  this  result  he  assumes : 

"(1)  That  the  percentage  attributed  to  wear  and  weather  are  correct,  or 
substantially  so;  there  being  no  available  statistics  upon  the  question. 

"(2)  That  the  extra  speed  of  a  passenger  train  equalizes  the  lower  adjust- 
ment of  the  freight  train  in  destructive  effect  upon  the  ballast 

"(3)  That  the  kind  of  ballast  used  makes  no  difference  in  the  percentage. 

"(4)  That  the  freight  train  weights  upon  the  Chicago,  Peoria  &  St  Louis 
Railroad  are  obtained  with  substantial  correctness  by  multiplying  the  number 
of  freight  car  miles  by  the  average  weight  of  a  freight  car  in  use  generally 
on  railroads,  to  this  adding  the  ton  miles  of  the  live  freight  and  to  this 
the  weight  of  the  engine  and  tender,  multiplied  by  the  engine  miles,  the 
weight  of  the  engine  being  figured  upon  a  general  average  basis;  that  the 
passenger  train  weights  are  obtained  with  substantial  accuracy  in  a  similar 


Digitized  by  VjOOQ IC 


598  199  FEDERAL  BBPOBTER 

manner,  allowing  150  pounds  per  passenger  and  the  same  weight  of  express, 
mall,  and  baggage,  making  a  total  of  300  pounds  as  the  weight  of  a  passenger, 
express,  mall,  and  baggage. 

"AH  these  assumptions  are  controverted,  and,  obviously.  In  the  absence 
of  statistics  upon  the  general  questions  and  data  relating  to  the  particular 
railway,  the  conclusion  drawn  and  computations  made  based  upon  them  are 
unreliable,  and  represent  merely  an  Individual  opinion. 

"The  only  reason  assigned  for  dividing  90  per  cent,  of  this  expense  in 
proportion  to  freight  and  passenger  earnings  Is  that  It  is  an  expense  the  unit 
of  which  does  not  exist  in  the  operation  of  the  road,  and  that  the  earnings 
are  the  source  from  which  the  expense  must  be  paid. 

**There  has  been  much  discussion  in  the  briefs  of  counsel  as  to  the  proper 
factor  to  be  used  in  dividing  the  common  expense  due  to  wear  of  ballast, 
ties,  rails,  roadway,  and  tracks,  and  some  other  accounts.  It  Is  conceded, 
as  it  obviously  must  be,  that  the  weight  of  trains  has  an  effect,  and  that 
this  effect  cannot  be  ignored.  Respondents  say  that  the  train  mileage  basis 
Ignores  train  weights  entirely,  while  petitioners  deny  that  this  is  so.  The 
true  situation  is  that  while  no  particular  percentage  of  the  expense  is  as- 
signed to  weight,  nor  is  it  used  as  a  component  factor  of  any  formula,  yet 
its  consideration  Is  Involved  as  one  of  the  elements  entering  into  the  train 
mileage  basis.  Mr.  Taylor's  opinion  Is  that  weight  alone  is  not  a  fair  factor, 
because  a  minor  one.  Mr.  Blauvelt  says,  in  testifying  in  support  of  the 
train  mile  basis,  that  it  takes  into  consideration  all  the  factors.         . 

"Mr.  Storey  did  say  that  the  train  mile  basis,  without  an  assumption  that 
every  train  was  of  a  certain  weight,  would  be  'a  poor  measure  of  relative 
deterioration';  but  it  is  clear,  from  his  testimony  as  a  whole,  that  what  he 
meant  was  that  it  was  fair  to  assume  that  each  train  had  the  same  destruc- 
tive Influence  upon  the  track — weight,  speed,  and  other  elements  considered. 
*You  have  got,'  he  says,  *to  take  all  kinds  of  elements,  and  then  in  the  end 
form  a  Judgment  alone.    There  Is  no  absolute  measure.* 

"The  train  weight  basis,  as  applied  by  Hillman,  ignores  some  important 
factors.  One  of  these  is  the  number  of  points  of  contact  where  the  weight 
rests;  another,  the  fact  that  the  locomotive  does  as  much  or  more  damage 
to  the  track  than  the  following  train ;  another,  that  it  is  necessary  to  keep 
the  track  in  a  much  better  condition,  because  of  the  higher  speed  of  pas- 
senger  trains,  than  would  be  necessary  if  the  track  were  used  for  freight 
trains  only,  a  fact  which  is  illustrated,  in  actual  operation,  where  two 
tracks  are  maintained,  one  for  passenger  and  the  other  for  freight  service. 

"Account  No.  6,  Roadway  and  Track,  for  the  year  ending  June  30,  1909, 
amounts  as  computed  on  the  train  mileage  basis  used  by  petitioners  to  |30,- 
363.86  (Exhibit  8),  while  the  Hillman  method  produces  only  |15,494.75  (Re- 
spondents' Corrected  Exhibit  2). 

"In  the  division  of  this  account  between  wear  and  weather,  Hillman  takes 
the  various  wear  percentages  he  has  already  used  for  the  prior  accounts: 
Xos.  (2)  Ballast,  10  per  cent  wear,  90  per  cent  weather;  (3)  Ties,  17.5  per 
cent,  wear,  82.5  per  cent,  weather;  (4)  Rails,  90  per  cent  wear,  10  per  cent 
weather ;  (5)  Other  Track  Material,  90  per  cent  wear,  10  per  cent  weather — 
together  those  afterwards  used  for  the  following  accoimts :  Nos.  (8)  Bridges, 
Trestles,  and  Culverts,  15  per  cent,  wear,  85  per  cent  weather;  (10)  Grade 
Crossings,  Fences,  Cattle  Guards,  and  Signs,  25  per  cent  wear,  75  per 
cent  weather — and  applies  each  of  these  i)ercentages,  respectively,  to  the 
amount  in  dollars  and  cents  of  the  particular  account,  adds  together  into  one 
total  sum  the  various  sums  thus  obtained,  representing  wear,  and  then  ap- 
plies the  percentage  which  the  amount  produced  is  of  the  total  amount 
representing  both  wear  and  weather,  to  the  sum  total  of  common  expenses 
in  this  account.  Having  thus  obtained  his  percentages  for  division  between 
wear  and  weather,  he  then  divides  the  weather  proportion  on  the  basis  of 
earnings  and  the  wear  proportion  on  the  basis  of  train  weights. 

"All  of  the  assumptions  involved  in  the  accounts  2,  3,  4,  5,  8,  and  10  are 
necessarily  Involved  in  this  division,  and  In  addition  the  process  is  by  the 
use  of  averages.    This  division  further  illustrates  the  constantly  recurring 
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effect  of  assumptions  indulged  with  respect  to  one  account  entering  into 
the  others  and  the  intermingling  in  the  result  produced  of  unrelated  items 
of  expense. 

"Account  No.  13,  Telegraph  and  Telephone  Lines: 

"Hillman's  division  of  this  account  is  one  half  on  the  revenue  train  mile 
basis  and  the  other  half  upon  the  car  mile  basis.  This  division  is  admitted 
to  be  without  data  to  support  it,  and  is  purely  arbitrary. 

"Account  No.  22  on  Petitioners'  Exhibit  8  (No.  18  on  Respondents'  Cor- 
rected Exhibit  2)— Maintaining  Joint  Track  Yards  and  Other  Facilities : 

"Petitioners'  coinputation  for  the  year  ending  June  30,  1909,  shows  total 
expense  chargeable  to  passenger  traffic  $12,731.36,  while  Hillman  shows  only 
$8,335.17,  which  according  to  the  formula  shown  in  Respondents'  Corrected 
Exhibit  7  he  professes  to  have  allocated.  Of  course,  it  Is  manifest  and 
agreed  by  the  parties  that  allocation — meaning  thereby  the  direct  charging 
of  an  expense  caused  by  one  branch  of  the  service  to  that  branch — should 
always,  where  possible,  be  adopted,  and,  if  Mr.  Hillman  had  done  this,  there 
could  be  no  question  of  the  propriety  of  his  treatment  of  this  account  He 
says  that  he  gave  particular  attention  to  this  account,  that  his  analysis  is 
especially  his  own  work,  and  that  he  personally  examined  all  the  vouchers. 
The  terminals  are 'at  six  places:  (1)  Springfield;  (2)  between  Peoria  and 
Pekin,  including  the  terminals  at  both  cities;  (3)  St  Louis;  (4)  Ridgely  and 
the  tower  at  Alton;  (5)  Jacksonville;  (6)  Madison.  Common  texpenses  at 
Springfield  he  professes  to  divide  partly  upon  the  basis  of  other  maintenance 
accounts  and  partly  upon  the  basis  of  train  miles  including  switching.  Peoria 
and  Pekin  common  terminal  expenses  he  professes  to  divide  upon  a  wheelage 
basis.  St  Louis  and  Madison  expenses  are  allocated  to  each  branch.  Ridge- 
ly and  Jacksonville  common  expenses  he  divides  upon  the  revenue  train  mile 
basis. 

"Cross-examination  developed  many  errors  in  the  analysis  of  the  various 
amounts  used  by  Hillman,  and  it  is  conceded  by  respondents'  counsel  that 
he  was  in  error  in  basing  his  division  of  Peoria  and  Pekin  Union  bills  on 
the  switching  bills,  instead  of  the  Joint  mileage  statement  of  engines  and 
cars  of  the  Chicago,  Peoria  ft  St  Louis  Railway  passing  over  the  Peoria  & 
Pekin  Union  tracks  from  Pekin  to  Peoria.  It  is  said,  however,  that  this 
error  only  makes  a  difference  of  $894.61.  He  divided  $3,295.34,  part  of  this 
account  accruing  at  Springfield,  on  the  train  mile  basis,  upon  the  assumption 
that  the  expense  was  mainly  for  the  upkeep  of  crossings  and  crossing  towers, 
when  in  fact  it  included  $1,399.45  paid  for  the  maintenance  of  the  Madison 
street  track  and  $598.63  paid  for  the  upkeep  of  the  passenger  station.  It  is 
clear  that  the  results  arrived  at  are  unreliable,  and  that  neither  in  process 
nor  results  does  the  division  made  represent  ai)  ^allocation,'  in  the  sense  in 
which  that  term  has  been  used  in  this  proceeding. 

"Passing  for  further  illustration  to  the  second  block  of  accounts — ^Main- 
tenance of  Equipment : 

"Account  24,  Buperintendence,  is  divided  by  Hillman,  as  is  the  same  ac- 
count under  Maintenance  of  Way  and  Structures,  No.  1,  and  under  Trans- 
portation Expenses,  No.  61,  upon  the  basis  of  all  other  accounts  in  the  block, 
and  therefore  is  affected  by  every  valid  criticism  of  these  other  accounts. 
This  is  true  of  a  number  of  accounts,  and  of  the  entire  fifth  block  of  Ac- 
counts, General  Expenses,  106  to  116,  which  are  divided  upon  the  basis  of 
all  the  preceding  division  of  accounts.  The  process  of  separate  analysis 
of  each  item  of  common  expense,  instead  of  using  one  basis  for  many,  ap- 
pears upon  the  surface  to  have  merit;  but  when  the  process  is  set  forth  in 
detail,  and  applied  to  the  various  items,  the  claim  of  superiority  turns  out 
to  be  more  specious  than  real.  Arbitraries,  presumptions,  opinions,  averages, 
and  approximations  have  not  been  eliminated,  and  certainty  substituted  in 
their  place;  but  instead  of  one  yardstick,  admittedly  inaccurate,  but  in  gen- 
eral use  as  practically  satisfactory,  there  are  many  yardsticks,  also  inac- 
curate, and  without  other  sanction  than  an  individual  opinion. 

"Sufficient  reference  has  been  made  to  particular  items  for  the  purpose  of 
showing  the  general  effect  of  the  application  of  the  Hillman  methods  to  the 
entire  list  of  common  expenses,  and  the  final  question  is  whether  his  un- 
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Siupported  Individual  opinion  is  to  be  accepted,  or  tbe  Judgment  of  many 
men  of  larger  experience. 

'*The  same  sort  of  testimony  was  given  in  the  Minnesota  case  (Shepard 
V.  Nortliem  Pacific  Railway  [C,  C]  184  Fed.  765),  where  the  master,  and 
later,  upon  exceptions^  the  court,  rejected  the  methods  advocated  by  Hill- 
man,  and  adopted  the  train  mileage  basis,  which  was  also  the  basis  used 
in  the  Missouri  and  Oklahoma  rate  cases.  The  weight  of  the  testimony  upon 
this  question  I  find  to  be  with  the  petitioners. 

"Division  of  Cost  Between  State  and  Interstate  Passenger  Traflac. 

"Petitioners'  division  of  cost  between  state  and  interstate  passenger  traffic 
is  upon  the  revenue  basis,  and  is  set  forth  for  the  years  ending  June  30. 
1908,  and  June  30,  1909,  in  Exhibits  11  and  .12.  The  computation  includes 
also  an  extra  cost  of  15  per  cent  applied  to  operating  expenses,  only,  of 
state  traffic  over  interstate.  ^ 

•^Respondents'  method  of  division  is  set  forth  in  Exhibit  7,  and  is  not  ex- 
pressed in  a  single  formula,  but  proceeds  according  to  Mr.  Hillman's  in- 
dividual view  throughout  the  list  of  accounts. 

"As  in  the  case  of  the  division  of  common  expenses  between  freight  and 
passenger  traffic,  many  witnesses  of  experience  have  testified  in  support  of 
the  method  applied  by  petitioners.  That  there  is  an  excess  cost  of  carrying 
state  passengers  over  interstate  is  clear.  The  evidence  would  Juati^  a 
larger  percentage  than  that  used  by  petitioners  to  represent  it.  The  cause 
of  this  excess  cost  arises  from  the  shorter  haul  of  state  passenger,  the  more 
frequent  starting  and  stopping  of  trains,  and  consequent  wear  upon  track, 
roadway,  and  equipment,  greater  consumption  of  fuel,  greater  use  of  ter- 
minal facilities,  more  frequent  exposure  of  person  and  baggage  to  injury, 
the  sale  of  more  tickets,  and  the  checking  of  baggage,  the  printing  of  more 
tickets,  and  greater  accounting  expense. 

"The  Chicago,  Peoria  ft  St  Louis  has  244  miles  of  track,  and  the  average 
length  of  haul  of  a  state  passenger  for  the  year  ending  June  30,  1009,  was 
18.72  miles;  of  an  interstate  passenger,  50.26  miles. 

"Because  the  apportionment  of  expense  contended  for  by  respond^its  is 
supported  only  by  the  individual  judgment  of  Mr,  Hillman,  while  the  appor- 
tionment made  by  petitioners  is  supported  by  the  judgment  of  many  wit- 
nesses, who  have  had  large  experience  in  practical  railroad  operation,  and 
because,  further,  the  Hillman  method  is  not  of  itself,  to  the  mind  of  the  mas- 
ter, persuasive  of  its  superiority,  and  because  cases  thus  far  adjudicated  have 
sanctioned  the  method  used  by  petitioners,  it  is  adopted,  for  the  purposes  of 
this  report  as  being  supported  by  the  weight  of  the  evidence — ^not  as  being 
mathematically  accurate;  but  as  producing  a  more  equitable  result  than  the 
more  detailed  and  complicated  method  employed  by  Hillman. 

"Division  of  Property  Valuation  Between  Freight  and  Passenger  Business. 
"After  considerable  testimony  had  been  taken  on  behalf  of  petitioners  as 
to  the  value  of  the  railway  property.  It  was  stipulated  that  for  the  purposes 
of  this  case  the  value  of  the  property  used  by  it  during  the  two  years  ending 
July  1,  1909,  and  thereafter  by  the  receivers,  for  the  conduct  of  its  business 
as  a  common  carrier  of  freight  and  passengers  within  the  state  of  Illinois, 
was  and  still  is  $5,500,000^  Petitioners  divide  this  valuation  upon  the  basis 
of  gross  revenue,  using  the  operations  for  the  two  years  ending  June  30,  1909. 
This  results  in  a  valuation  of  $927,994.98  for  the  property  used  in  state 
passenger  business.  For  respondents,  Mr.  Hillman  professes  to  divide  the 
total  property  upon  the  expense  basis,  whereby  he  arrives  at  a  valuation  of 
$814,011.71  for  the  same  property,  assigning  as  his  reason  for  using  this  basis 
that,  in  computing  the  expenses  between  freight  and  passenger,  he  had  em- 
ployed the  factors  which  show  the  use  of  the  property.  The  evidence  does 
not  warrant  the  statement  that  the  factor  which  expresses  the  use  has  been 
applied  in  all  cases.  None  of  the  expenses  caused  by  weather  have  been  so 
compute^.  In  the  division  of  Maintenance  and  Way  and  Structures  Account 
much  more  of  the  expenses  is  assigned  to  weather  than  to  wear,  and  such 
expense  is  extraneous  to  use.  Nor  do«^  the  expense  basis  appear,  even  though 
based  on  use,  to  be  a  more  equitable  one  than  the  gross  earnings  basis.    There 
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Is,  of  course,  no  accurate  basis  for  tnakiug  this  division,  and  the  earnings 
basis  is  open  to  objection.  Nevertheless^  for  the  reasons  given  in  the  Minne- 
sota case,  where  the  court  says:  'Because  these  bases  (referring  to  the  ton 
mile,  passenger  mile,  car  mile,  engine  mile,  pass^iger  car  mile,  and  passenger 
engine  mile)  ignore  the  difTerence  in  the  classes  of  freight  carried  and  in  the 
distances  they  are  hauled,  because  the  apportionment  of  the  value  of  railroad 
property  on  the  basis  of  the  gross  earnings  of  the  classes  of  business  which 
disclose  approximately  the  values  of  their  Uses  of  it  gives  effect  to  these  ma- 
terial differences,  appeals  more  persuasively  to  the  reason  and  produces  re- 
sults more  equitable  than  any  other  basis  suggested,  and  because  this  basis 
has  commended  itself  to  the  judgment  of  ai\4  has  been  adopted  by  the  courts 
in  like  cases,  the  master  was  justified  in  following  their  decisions* — the  earn- 
ings basis  and  valuation  made  thereon  are  adopted. 

"Value  of  Use  to  Publia 

'^Counsel  for  respondents  contend  that  there  is  no  proof  that  a  higher  rate 
than  two  cents  a  mile  will  be  fair  to  the  public.  The  rule  is  as  stated  In 
Smyth  V.  Ames,  169  IT.  S.  466,  18  Sup.  Ct  418,  42  L.  Ed.  819,  and  quoted  in 
the  brief  of  coimsel:  'What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  OHivenience.  On  the 
other  hand,  what  the  public  is  entitled  t#  d^nand  is  that  no  more  be  exacted 
from  it  for  the  use  d  a  public  highway  than  the  services  rendered  by  it  are 
reasonably  worth.' 

"Ordinarily  cost  of  production  with  a  reasonable  profit  added  determines 
the  value  of  the  product  to  the  purchaser.  This  test  of  value  assumes  nor- 
mal conditions  attending  the  production.  In  the  absence  of  proof  of  special 
circumstances,  such  as  those  suggested  in  Reagan  v.  Trust  Co.,  154  U.  S.  413, 
14  Sup.  C7t.  1060,  88  Ia  Ed.  1028,  waste  in  the  management  of  the  road,  enor- 
mous salaries,  unjust  discrimination  as  between  individual  shippers,  con- 
struction at  a  time  when  material  and  labor  were  at  the  highest  price,  or  in 
localities  where  there  is  not  sufficient  business  to  sustain  a  road,  proof  of 
the  cost  of  production  makes  at  least  a  prima  facie  case. 

"Counsel  for  respondents  upon  this  branch  of  the  case  argue  that  the 
C^cago,  Peoria  &  St.  Louis  Railway  was  unwisely  built,  and  invoke,  further, 
the  doctrine  laid  down  in  Covington  v.  Sandford,  164  U.  S.  578,  17  Sup.  Ct 
198,  41  L.  Ed.  5C0:  'If  the  establishment  of  new  lines  of  transportation  would 
cause  a  diminution  of  the  number  of  those  who  need  to  use  the  road,  *  *  * 
that  is  not  in  Itself  a  suflScient  reason  why  the  corporation  operating  the 
road  should  be  allowed  to  maintain  rates  that  would  be  unjust  to  those  who 
must  and  do  use  the  property.' 

'*The  argument  of  counsel  is  based  upon  the  present  existence  of  the  com- 
petitive Mnes  of  the  Chicago  &  Alton  and  Illinois  Traction  systems,  the  lat- 
ter an  electric  interurban  of  recent  construction.  Coimsel  use  five  important 
terminal  stations  for  comparison  with  the  Chicago  &  Alton  Railroad,  showing 
a  considerably  shorter  mileage  than  by  the  Chicago,  Peoria  &  St  Louis  Rail- 
way. On  the  other  hand,  counsel  for  petitioners  point  to  other  important 
stations,  where  the  comparison  is  inapplicable,  and  where  their  road  is  the 
direct  Une;  and,  besides,  counsel  say  that  there  is  no  evidence  in  this  case 
that  two  cents  a  mile  is  compensatory  to  the  Chicago  &  Alton  Railroad.  A 
finding,  upon  evidence  of  this  character,  that  a  rate  in  excess  of  two  cents 
a  mile  Is  unjust  to  the  public  would  lack  substantial  support  and  would  be 
merely  speculative.  Density  of  population  is  one  of  the  greatest  factors  in 
determining  the  reasonableness  of  a  rate.  Comparisons  between  rates  are 
of  little  value,  unless  all  the  elements  that  enter  into  the  problem  are  pre- 
sented. Smyth  V.  Ames,  supra.  For  a  like  reason,  the  comparative  table 
presented  in  Respondents'  Exhibit  6  is  not  regarded  as  of  val^ie.   • 

"From  the  evidence  in  this  case  it  appears  that,  to  be  compensatory,  a 
maximum  rate  of  three  cents  a  mile  is  necessary.  It  seems  to  the  master 
that  the  rights  of  the  public  at  noncompetitive  points  upon  this  railroad 
would  be  adequately  protected  by  conditioning  the  grant  of  relief,  so  that  a 
rate  .of  three  cents  should  be  the  maximum  chargeable  between  any  stations 
on  its  line  within  the  state. 
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"Revennes. 

'*The  amonnt  of  intrastate  passenger  reyenue,  as  computed  hy  the  acconn* 
tant  for  the  petitioners  for  the  year  ending  June  80,  1909,  is  |261,339.3d, 
while  the  computation  made  by  the  accountant  for  reiq)ondents  is  $261,145.62. 
The  difference  is  trifling,  and  does  not  affect  the  final  result  sufficiently  to 
merit  discussion. 

••Findings, 

•'From  the  evidence,  therefore,  and  in  accordance  with  the  yiews  herein 
expressed,  I  find: 

*'(I)  That  the  total  value  of  the  Chicago,  Peoria  &  St  Louis  Railway  prop- 
erty used  during  the  two  years  ending  July  1,  1909,  and  thereafter  by  the  re- 
ceivers, for  the  conduct  of  its  business  as  a  common  carrier  of  freight  and 
passengers  within  the  state  of  Illinois,  is  the  sum  of  $5,500,000. 

"(II)  That  the  most  equitable  basis  of  division  of  this  total  valuation  be- 
tween the  freight  and  passenger  traffic  is  that  of  gross  earnings,  and  that 
upon  this  basis  the  value  of  said  property  used  during  the  same  period  for 
the  transportation  of  passengers  within  the  state  of  Illinois  is  the  sum  of 
$927,994.98. 

"(Ill)  That  the  most  equitable  bases  of  division  of  expenses  common  to  the 
freight  and  passenger  traffic  which  <»innot  be  allocated  directly  to  either  are 
those  set  forth  in  Bxhibit  2,  whereby  most  of  these  expenses  (reference  being 
had  to  the  exhibit)  are  divided  upon  the  basis  of  revenue  train  mileage. 

"(IV)  That  6  per  cent  per  annum  is  a  reasonable  net  return  upon  the 
value  of  the  railway  property  used  in  the  transportation  of  passengers  within 
the  state  of  UlinoiiB.  The  net  annual  income  upon  this  basis  would  be  the 
sum  of  $55,679.69. 

•  "(Y)  That  the  expenses  of  the  Intrastate  passenger  business  for  the  year 
ending  June  30,  1908,  amounted  to  $256,923.32,  while  revenue  from  the  same 
source  amounted  to  $248,890.91,  leaving  a  deficit  of  $8,032.31  in  the  net  earn- 
ings; that  the  expenses  of  the  intrastate  passenger  business  for  the, year 
ending  June  30,  1909,  amounted  to  the  sum  of  $260,544.56,  while  the  revenue 
from  the  same  source  amounted  to  $261,339.36,  resulting  In  a  surplus  of  net 
earnings  amounting  to  $794.80.    (Exhibits  3  and  4.) 

••(YI)  That  the  effect  of  the  operation  of  the  maximum  rate  law  passed  by 
the  Legislature  of  the  state  of  Illinois  in  the  year  1907  is  to  deprive  petition- 
ers of  a  reasonable  retam  upon  the  value  of  the  Chicago,  Peoria  &  St  Louis 
Railway  property  devoted  to  passenger  traffic  within  the  state  of  Illinois, 
and  that  a  maximum  rate  of  three  cents  a  mile,  chargeable  to  passengers 
using  its  line  within  the  state,  would  not  be  unjust  to  the  public. 

••Conclusion* 

"From  the  foregoing  findings  I  conclude: 

"That  the  act  of  the  Legislature  of  the  state  of  Illinois  passed  In  the  year 
1907  entitled  'An  act  to  establish  and  regulate  the  maximum  rate  of  charges 
for  the  transportation  of  passengers  by  corporations  or  companies  operating 
or  controlling  railroads  in  part  or  in  whole  in  this  state  and  to  provide  penal- 
ties for  the  violation  of  the  provisions  thereof  and  repealing  all  acts  or  parts 
of  acts  in  confiict  therewith'  is  confiscatory  and  operates  to  deprive  petition- 
ers of  the  power  to  earn  reasonable  compensation  for  the  services  rendered 
in  the  carriage  of  passengers,  without  due  process  of  law  and  to  deny  th^n 
the  equal  protection  of  the  laws,  in  violation  of  the  Constitution  of  the  Unit- 
ed States,  and  that  said  act  so  far  as  petitioners  are  concerned,  is  void  and 
of  no  effect  and  petitioners  are  entitled  to  a  decree  as  prayed  in  their  inter- 
vening petition. 

"It  is  recommended,  however,  that  such  decree  be  so  conditioned  that  a 
rate  of  three  cents  a  mile  shall  be  the  maximum  chargeable  to  intrastate 
passengers  on  the  line  of  said  railway. 

"Respectfully  submitted,  .Walter  McOellan  Allen, 

"Master  in  Chancery.* 
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On  August  17,  1911,  the  Attorney  General  and  his  co-respondents  filed  ex- 
ceptions to  the  report  and  findings  of  the  master,  substantially  covering  the 
merits  of  the  report.  On  November  27,  1911,  the  cause  came  on  for  final 
hearing. 

Under  section  17  of  act  of  Ck)ngress  of  June  18,  1910,  86  Stat  557,  c. 
309,  Judicial  Code,  |  266  (U.  S.  Ck)mp.  St  Supp.  1911,  p.  236)  providing  that 
an  interlocutory  injunction,  suspending  or  restraining  the  enforcement,  opera- 
tion, or  execution  of  any  state  statute,  by  restraining  the  acts  of  any  state 
officers  in  the  enforcement  or  execution  of  such  statute,  shall  be  granted  only 
by  three  federal  Judges,  the  two  additional  Judges  were  called  in  the  final 
hearing;  the  preliminary  injunction  having  been  granted  by  a  single  Judge 
prior  to  the  passage  of  the  act  of  1910. 

Wilson,  Warren  &  Child,  of  Springfield,  111.,  for  receivers. 
W.  H.  Stead,  Atty.  Gen.,  and  Thomas  E.  Dempcy,  Asst.  Atty.  Gen. 
Qune  C.  Smith,  of  Centralia,  111.,  of  counsel),  for  defendants. 

Before  BAKER,  Circuit  Judge,  and  HUMPHREY  and  SAN- 
BORN, District  Judges. 

SANBORN,  District  Judge  (after  statingr  the  facts  as  above).  [1] 
A  technical  question  of  jurisdiction  was  raised  in  the  former  Circuit 
Court  by  demurrer,  and  later  by  answer  to  the  effect  that  the  receivers' 
injunction  petition  was  not  ancillary  to  the  foreclosure  suit,  because  the 
subject-matter  of  the  petition  is  wholly  unrelated  to  the  subject-matter 
of  the  bill.  The  demurrer  was  overruled  by  the  Circuit  Court,  upon  the 
authority  of  Ex  parte  Young,  209  U.  S.  123,  144,  28  Sup.  Ct.  441,  52 
L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764,  holding  that  a 
federal  question  is  raised  in  suits  like  this,  and  Compton  v.  Jessup,  68 
Fed.  263, 15  C.  C.  A.  397,  Blake  v.  Pine  Mountain  Coal  Co.,  76  Fed.  624, 
22  C.  C.  A.  430,  and  like  cases,  holding  that  petitions  similar  to  this 
are  ancillary  to  the  main  suit,  and  hence  within  the  jurisdiction.  We 
are  entirely  satisfied  that  the  jurisdiction  was  properly  sustained. 

The  Chicago,  Peoria  &  St.  Louis  Railroad  was  operated  at  a  loss 
during  the  fiscal  years  of  1908  and  1909,  and  on  June  30,  1909,  the 
total  deficit  was  $202,071.60.  A  foreclosure  suit  was  at  once  b^un, 
and  this  intervening  petition  was  filed  in  that  suit.  Compliance  with 
the  two-cent  maximum  passenger  rate  act  of  Illinois  by  the  road  was 
in  part  responsible  for  the  deficit.  Receivers  were  appointed,  who 
operated  the  road  under  the  same  conditions  up  to  October  13,  1909, 
when  they  filed  this  petition,  alleging  that  the  maximum  passenger 
rate  act,  as  applied  to  this  railroad,  was  confiscatory,  and  constituted 
a  taking  of  its  property  without  due  process  of  law.  A  temporary 
injunction  was  issued,  prohibiting  the  enforcement  of  the  statute  as 
to  this  road,  and  the  receivers  thereupon  put  in  force  a  three-cent 
rate,  with  one-cent  coupons,  as  provided  in  the  injunctional  order. 

The  question  now  before  us  is  whether  the  evidence  shows  the 
Illinois  rate  to  be  confiscatory,  as  applied  to  this  particular  railroad, 
in  respect  to  passenger  returns. 

[2]  Earnings  from  the  state  passenger  business,  including  mail, 
express,  and  similar  returns  from  the  running  of  passenger  trains, 
are  readily  found.  Expenses  directly  chargeable  to  such  business 
may  also  be  figured  with  reasonable  certainty.  But  the  "common 
expenses,"  so  called,  like  maintenance  of  the  line,  the  equipment, 
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traffic,  and  general  expenses,  and  their  proper  distribution,  between 
freight  and  passenger  business,  present  much  difficulty.  The  master, 
following  the  great  weight  of  the  expert  testimony,  as  well  as  the 
decisions  of  the  courts,  has  adopted  and  applied  what  is  known  as 
the  "revenue  train  mile"  basis  in  the  distribution  of  these  common  ex- 
penses between  the  freight  business,  state  and  interstate,  and  the 
passenger.  On  such  basis  the  road  was  not  earning  a  fair  return 
from  its  state  passenger  business  up  to  the  time  of  the  receivership, 
and  the  master  concludes  that  the  injunction  should  be  made  per- 
manent, and  the  receivers  allowed  to  charge  three  cents  a  mile  for 
passenger  service. 

The  revenue  train  mile  basis  of  apportionment,  as  be^een  freight 
business  and  passenger  business,  is  applied  to  expenses  not  directly 
apportionable  (called  "common  expenses")  by  the  following  method: 
The  ninth  annual  report  of  the  company  shows  the  train  mileage  for  , 
1909  of  passenger  trains,  446,540;  freight  trains,  532,962;  mixed 
trains,  790;  and  special  trains,  338,  All  but  the  last  were  revenue 
producing  trains.  Excluding  the  special  trains,  whose  diaracter  is 
not  shown,  the  total  train  mileage  was  980,292.  Of  the  mixed  trains, 
one- fourth  of  the  mileage  was  allowed  to  passenger  service ;  the  bal- 
ance, to  freight.  The  total  passenger  miles  would  therefore  be  446,- 
737.5;  and  the  freight,  533,554.5— total,  980,292;  and  the  passenger 
percentage  45.57.  The  year  1909  is  taken,  instead  of  the  year  1908 
(June  30  to  June  30),  because  showing  a  nearer  recovery  from  the 
panic  of  1907,  and  thus  being  closer  to  normal  conditions.  Thus, 
taking  the  common  expense  of  superintendence  for  the  year,  which 
was  $7,891.59,  the  passenger  proportion  would  be  $3,596.19.  The 
master's  figures  for  this  item  are  $3,610.50,  a  difference  of  $4.31. 
This  method  of  apportionment  was  applied  to  all  the  common  ex- 
penses, in  order  to  ascertain  what  part  were  passenger  expenses,  with 
the  modifications  referred  to  in  Exhibit  2,  shown  on  another  page. 

Next  it  was  necessary  to  find  the  proportion  of  state  and  interstate 
passenger  expense.  This  was  done  by  finding  the  state  and  interstate 
revenues.  It  was  found  that  the  state  passenger  returns  for  1909 
were  $261,339.26;  interstate,  $48,217.58;  mail,  express,  and  miscel- 
laneous income  earned  by  passenger  trains,  undivided  as  between  state 
and  interstate,  $54,974.46--being  a  total  of  $364,531.40.  By  apply- 
ing the  revenue  train  mile  basis  to  all  common  expenses  for  1909, 
and  allocating  all  direct  passenger  expenses,  it  was  found  that  both 
these  kinds  of  expense,  including  the  proper  share  of  taxes  and  hire 
of  equipment,  amounted  to  $350,914.45,  which  was  the  expense  of 
producing  the  $364,531.40;  also  that  the  state  passenger  expense  was 
$326,326.75.  It  was  then  found  that  the  state  passenger  revenue  rep- 
resented 71.69  per  cent,  of  the  total  passenger  revenue;  the  inter- 
state, 13.23  per  cent.;  and  express,  mail,  and  miscellaneous,  15.08 
per  cent.  It  was  also  shown  by  testimony  for  the  receivers  that  it 
costs  about  15  per  cent,  more  to  handle  the  state  passenger  business 
than  it  does  the  interstate,  because  of  the  shorter  haul  of  state  pas- 
sengers and  other  reasons.  By  applying  the  additional  15  per  centum 
to  the  operating  expense,  it  was  found  that  2.75  per  cent,  of  such 
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expense,  or  $8,973.99,  should  be  added  to  the  state  passenger  expense ; 
the  final  result  being  that  the  state  passenger  business  for  1909 
earned  a  net  return  of  $794.80,  or  less  than  1  per  centum.  This 
method  is  approved  in  Chicago,  etc.,  Co.  v.  Tompkins,  176  U.  S.  179, 
20  Sup.  Ct.  336,  44  L.  Ed.  417,  Smyth  v.  Ames,  169  U.  S.  466,  18 
iSup.  Ct  418,  42  L.  Ed.  819,  and  Louisville  &  N.  R.  Co.  v.  Railroad 
Commission  (D  C.)  196  Fed.  800,  824. 

[8]  In  order  to  find  what  the  road  was  fairly  entitled  fb  earn  on 
its  passenger  business  in  1909,  the  total  value  of  the  railroad  in  that 
year  was  found  to  be  $5,510,961.  These  figures  were  a^eed  to  by 
both  sides,  and  are  supported  by  the  testimony.  To  obtain  the  pro- 
portion of  the  passenger  value,  state,  interstate,  and  mail  and  express, 
the  total  revenue  of  $1,554,600.37  was  taken,  and  the  total  passenger 
revenue  found  to  be  23.45  per  cent,  of  this,  making  the  valuation  of 
the  passenger  proportion  $1,292,329.35.  71.69  per  cent,  of  this,  or 
$^6,464.46,  represents  the  state  passenger  valuation.  This  should 
fairly  earn  6  per  cent,  or  $55,587.87,  On  this  basis,  the  earnings  for 
1909  were  about  $55,000  too  small.  That  this  is  the  proper  rule,  see 
Smyth  V.  Ames,  supra,  and  Missouri,  K.  &  T.  R.  Co.  v.  Love  (C.  C.) 
177  Fed.  493  (the  Oklahoma  case). 

The  plan  or  formula  of  division  or  allocation  of  expense  for  each 
fiscal  year  adopted  by  the  master,  and  recommended  by  the  testimony 
of  substantially  all  the  witnesses  except  Mr.  Hillman,  is  as  follows: 

A.  To  the  revenue  freight  train  mileage  75  per  cent,  of  the  mixed 
train  mileage  is  added,  and  to  the  revenue  passenger  train  mileage 
25  per  cent,  of  the  mixed  train  niileage  is  added,  and  the  common 
expenses  are  apportioned  on  the  percentage  thus^obtained.  The  mixed 
train  mileage  is  treated  in  this  manner,  wherever  revenue  train  mile- 
age is  used  in  apportioning  common  expenses. 

B.  Expenses  incurred  solely  in  the  passenger  business  were  charged 
to  passenger,  and  expenses  which  could  not  be  separated  between 
freight  and  passenger,  but  were  common  to  both,  were  divided  in 
the  ratio  which  the  passenger  revenue  train  mileage  bore  to  the  total 
revenue  train  mileage. 

C.  When  the  expense  was  upon  a  locomotive  engaged  in  straight 
passenger  service,  the  expense  was  charged  to  passenger.  When  the 
expense  was  upon  a  locomotive  which  had  made  both  freight  and 
passenger  miles  during  the  month,  there  was  charged  for  each  pas- 
senger mile  made  by  that  locomotive  the  average  cost  per  mile  of 
like  (expense  on  locomotives  in  straight  passenger  service. 

D.  These  are  expenses  which  were  incurred  solely  in  the  passenger 
service. 

E.  Expenses  incurred  solely  in  the  passenger  business  were  charged 
to  passenger,  and  expenses  which  could  not  be  separated  between 
freight  and  passenger,  but  were  common  to  both,  were  divided  in 
the  ratio  which  the  total  passenger  revenues  bore  to  the  total  freight 
and  passenger  revenues. 

F.  Expenses  incurred  for  a  particular  yard  were  charged  to  pas- 
senger in  the  ratio  which  the  number  of  passenger  cars  bore  to  the 
total  freight  and  passenger  cars  there  handled.    Expenses  of  a  gen- 
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eral  character  incurred  in  all  yards  were  charged  to  passenger  in  the 
ratio  which  the  total  number  of  passenger  cars  bore  to  the  total  num- 
ber of  freight  and  passenger  cars  handled  in  all  yards. 

G.  Where  the  information  obtainable  showed  wrecks  to  be  pas- 
senger, the  expense  was  charged  to  passenger;  in  months  in  which 
passenger  wrecks  occurred,  all  expense  wWch  could  not  be  located 
directly  was  charged  to  passenger  in  the  ratio  which  the  passenger 
revenue  train  mileage  bore  to  the  total  revenue  train  mileage. 

Applying  this  formula  to  the  classification  of  expense  accounts  in 
use  on  most  railroads,  recommended  by  the  Interstate  Commerce 
Commission,  we  obtain  the  following  for  the  fiscal  year  1909  (where- 
ever  the  passenger  percentage  is  45  and  a  fraction,  the  figures  in  the 
passenger  column  represent  the  revenue  train  mile  basis;  when  less 
than  45,  a  direct  allocation  to  the  freight  business  is  indicated^  and 
when  greater  than  45,  a  like  allocation  to  the  passenger) ; 

DZBEOT  AND   COMMON   EXPKNSE  TaBLB. 

L  Maintenance  of  Way  and  8tructurei» 

Paasen- 
Total  Expense.        Frei^t       Passenger,  ger  Per 

Cent 

1.  Superintendence    A    |    7,891.59    i    7,891.69    i  8,610.50    45.76 

2.  BaHast    A  1,860.76  1,008.67  852.09    45.79 

3.  Ties    A        87,242.08        21,582.61      15,659.47    42.05 

4.  Kans    A  2,843.88  1,952.03  891.80    31.36 

6.  Other  track   material A        11,702.55  7,594.04        4,108.51    35.11 

6.  Koad  way  and  track A        74,891.98       44,528^      80,363.86    40.54 

7.  JElemoTal  of  snow,  sand,  and 

ice    A^         1,191.26  713.10  47^16    40.14 

8.  Tunnels.    (None.) 

9.  Bridges,    trestles    and    cul- 

verts     A        23,714.98        12,801.68      10,913.30    46.02 

10.  Crossings  (over  and  under)  A  24.97  11.88  13.09    62.42 

11«  Grade     crossings,     cattle 

guards,  and  signs A         6,033.20         8,206.66       2,827.64    46.87 

12.  Snow  and  sand,  fences  and 

snow  sheds.    (None.) 

13.  Signal    and     interlocking 

plants    A  686.89  820.71  265.68    45.32 

14.  Telegraph     and      telephone 

lines    A  6,106.26  2,805.76        2,800.49    46.86 

15.  Electric  power  transmission. 

(None.) 

16.  Buildings,       fixtures,       and 

grounds    A  8,466.76  4,696.60        8,869.26    46.71 

17.  Docks  and  wharves.    (None.) 

18.  Roadway,    tools,,   and    sup- 

plies  A  2,521.26  1,394.56  1,126.71  44.69 

19.  Injuries  to  persons A  1,080.68  675.23  505.43  46.77 

20.  Stationery  and  printing... A  100.67  54.91  45.76  45.46 

21.  Other   expenses. A  1,011.90  641.72  470.18  46.77 

22.  Maintaining  joint  tracks  and 

other  facilities,  Dr B        28,964.66        16,233.31      12.731.35    43.95 

23.  Do.   Cr B  9,392.17  7,553.35        1,838.82«  19.58 

Totals    $205,752.57    $116,558.12    $89,194.45    43.36 

mils  is  a  deduction,  not  an  addition. 
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//.  Maintenimce  of  Equipment.  

pMMn- 
Total  BzpenM.       Freight.       Passenger,  ger  Per 

Cent 

24.  Superintendence A    «  15,990.90    9    8,754.64    9  7,23^26    45.26 

25.  Steam  locomottves,  repairs  O       96,164.44       79,961.26      18,208.18    IBM 
26L  Steam  locomotiTes,  renewals. 

(None.) 

27.  Steam  locomotives,  deprecia- 

tion     ....O        13,207.44        11^8.80       1,988.64    15.06 

'  Electric  Locomotlyes. 

28.  Bepairs.    (None.) 

29.  Renewals.    (None.) 

30.  Depreciation.    (None.) 

Passenger  Train  Cars. 

31.  Repairs  B  18,771.81            100.00      18,671.81    99.60 

32.  Renewals.    (None.) 

33.  Depreciation    B  8,067.96                             8,067.96  100.00 

34.  Freight   cars,   repairs B  179,254.68      179,254.68 

35.  Freight  cars,  renewals.... B  2,573.06         2,573.06 
86.  Freight  cars,  depreciation  B  81,081.08       81,081.03 

Electric  equipment  of  cars. 

37.  Repairs.    (None.) 

38.  Renewals.    (None.) 

39.  Depreciation.    (None.) 

Floating  equipment. 

40.  Repairs.     (None.) 

41.  Renewals.     (None.) 

42.  Depreciation.    (None.) 

Work  Equipment    (43-45.) 

43.  Repairs    A  2,473.99  1,848.41  1480.58  45.70 

44.  Renewals   A  130.U  70.71  59.90  46.04 

45.  Depreciation    A  1,602.42  870.91  731.51  45.65 

46.  Shop,  machinery,  and  tools  A  6,097.37  8,271.15  2,826.22  46.35 

47.  Power  plant  equipment    (None.) 

48.  Injuries  to  persons A  941.76  593.59  34ai7  36.97 

49.  Stationery  and  printing... A  327.63  183.00  144.63  44.15 

50.  Other    expenses A  1,016.04  555.82  460.22  45.30 

51.  Maintaining  joint  equipment 

at  terminals,  Dr D  231.54  210.54  21.00        .09 

52.  Do.  Or. .....D  17.91 

Totals    1374,914.28    (316,039.19    $54,875.09    14.63 


III.  Trafflo  EmpemeM. 


53.  Superintendence    D  |  27,184.78 

54.  Outside  agencies D  36,817.38 

55.  Advertising  D  1,587.88 

56.  Traffic  associations D  1,228.54 

57.  Fast  freight  lines   1,087.72 

58.  Industrial   and   immigration 

bureaus.    (None.) 

59.  Stationery  and  printing... B  5,802.07 
60t.  Other  expenses.    (None.) 

Totels    i  73,699.37 


I  20,637.03 
83,437.79 

1,179.48 
1,087.72 


5,07ai4 


6,547.75  24.09 
8,379.59  9.18 
1.587.88  100.00 

40.06     a.»d 


723.93     12.48 


i  61.411.16     512,288.21     16.0'^ 
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rv.  Transportation  Other  T^toH  Train  Bwpemet. 

PasMn* 
I'otal  BzpenM.       Frelf^t       Panenser.  ger  Per 

Cent 
6L  SnperlnteiKleiiC^    .«.•••«•  .A    |  18,851.07    ^    7,578.83    $  6,277^    45.82 
eSi.  Dispatdilng   trains i.A        15,438.54  8,840.81        6,697.78    45.06 

63.  Station  employes    A        81,444.29        72,708.22        8,741.07    10.73 

64.  Weighing  and  car  service  as- 

sociation      8,022.22         8»022«22 

65.  Coal  and  ore  docks.    (None.)  , 

66.  Station     supplies     and     ex- 

penses     A  6,190.25  8,392.46        2,797.79    45.20 

67.  Yardmasters  and  clerks... F        12,149.72        11,992.28  159.41      1.31 

68.  Yard  conductors  and  brake- 

men    F        27,036.86        26,397^0.  639.65      2.37 

69.  Yard  switch  and  signal  ten- 

ders  F  60a40  597.07  U.38      1^ 

70.  Yard      supplies      and      ex- 

penses     F  560.22  550.88  9.89      1.68 

71-76.  (See  next  head.) 

77.  Operating   Joint    yards    and 

terminals,    Dr .....B        97,996.33        84,477.42      18,5ia91    13.80 

78.  Do.  Cr B  1,786.82  1,735.16  5L66      2.89 

79-89.  (See  next  head.) 

90.  Interlockers,  block  and  other 

signals    B  8,017.32  1,804.87        1,212.45    40.19 

91.  Crossing  flagmen  and   gate- 

men    B  8,980.62  2,293.38        1.687J24    42.39 

92.  Drawbridge  operation.    (None.) 

93.  Clearing   wrecks Q         3,154.43         2,169.30  985.13    81.22 

94.  Telegraph  and  telephone  op- 

eration     B  1,784.13  1.470.90  8ia23    17.56 

95.  Operating     floating     equip- 

ment   (None.) 

96.  Express   service.     (None.) 

97.  Stationery  and  printing... B  7,360.76         4,476.91        2,888.85    89.18 

98.  Other  expenses   B  1,515.94  1,164.42  851.52    23.19 

99.  I^ss  and  damage,  freight...        16,789.59        16,789.59 

1(X).  Loss  and  damage,  baggage  D  1.24  1.24  100.00 

101.  Damage  to  property B  5,522.39  2,400.31        8,122.08    56.54 

102.  Damage   to   stock   on   right 

of  way   B  2,159.84  1,426.36  733.48    83.96 

103.  Injuries  to  persons B        32,541.68        26,728.94        5,812.69    17.86 

104.  Operating  joint  tracks   and 

other  facilities.  Dr.  ....B        11,527.19         6,611.17        4,916.02    42.65 

105.  Do.   Cr.    B  8,003.92  1,997.43        1,006.49    83.50 

Totels    1842,862.64    f282,789.31    «60,078.83    nJ52 
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y.  Train  Tramportation. 

Pasaen- 
Total  Bzpente.       Frel^t       Passenser.  ger  Per 

Cent 

71.  Yard  enginemen   F  116,836.12    |  15,472.65    |     368.47      2.29 

72.  Engine  house  expenses,  yard 

engines    r  4,652.47          4,564.80            87.67      1.88 

73.  Fuel,  yard  engines F  12,523.97        12,230.21           293.66      2.34 

74.  Water,   yard  engines F  1,550.26          1,506.38            43.88      2.83 

75.  Lubricants,  yard  engines.. F  850.58            831.55            43.88      2.83 

76.  Other     supplies,     yard     en- 

gines     F  495.20             485.10             10.10      2.24 

79.  Motormen.  (None.) 

80.  Road  enginemen   D  77.972.24        61,110.98      26,861.26    34.45 

81.  Engine  house  expense,  road 

engines    B  21,144.60        11,661.81        9,482.79    44.86 

82.  Fuel,  road  engines C  103.804.15        82,654.74      21,149.41    20.38 

83.  Water,  road  engines B  8,199.25          4,765.63        3,433.62    41.88 

84.  Lubricants,   road  engines.. O  4,506.75          8,290.09        1,216.66    27.00 

85.  Other     supplies,     road     en- 

gines     O  3,060.61         2,653.84          406.77    13.29 

86.  Operating      power      plants. 

(None.) 

87.  Purchased  power.     (None.) 

88.  Road  trainmen    D  71,322.92        66,366.48      14,956.44    20.97 

89.  Train      supplies      and     ex- 

penses     ' B  20,969.65        13,614.41        7,355.24    85.08 

Totals    ^346.889.47    |261,209.17    ^,680.30    24.70 

VI.  (General  Expenaea, 

106.  Salaries    and    expenses    of 

general  officers    A    |  14,178.44    |    7,760.28    |  6,418.16    45.27 

107.  Salaries,  clerks  and  attend- 

ants  A        21,788.98        11,928.63        9,860.36    45.25 

108.  General   office  supplies  and 

expense    A  4,150.28         2,337.27        1,813.01    43.68 

109.  Law  expense   A  8,075.22  4,442.81        8,632.41    44.98 

110.  Insurance    B  4,703.63  4,035.76  667.87    14.20 

113.  Stationery  and  printing... A  2,073.74  1,154.23  919.51    44.35 

114.  Other  expense   A  1,675.08  944.82  730.21    43.60 

115.  General    administration    of 

joint    tracks,    yards,    and 

other  faciUties,  Dr.  ....D  477.88  808.73  174.16    86.44 

ne.  Do.   Or.    A  310.44 

Totals ?  56,812.76    $32,597.09    $24,215.67    42.62 

VII.  Other  Expenses  Directly  Allocated. 

Taxes    $     51,401.14    |     39,294.88    $     12,106.81    28.55 

Hire  Of  equipment,  Dr 9,762.11            9,762.11 

Hire  of  equipment.  Or 617.44 

Rentals,  St.  Louis  Union  De- 
pot   6,252.24 

Other  rentals,  St  Louis. •••  9,097.20 

Rentals,  Illinois  21,594.27 

Total  rentals  35,943.71          22,945.38          12,998.33    86.16 

Total  expenses   1,498,038.05      1,147,123.30         850,914.75    23.42 

Total  revenue  1,564,833.10      1,200,301.70         864,531.40    23.23 

Net  revenue   for  1909 66,795.05           53,178.40           13,616.65    20.39 

Value   of   road 5,500,000.00      4,207,679.65      1,292,320.35    23.45 

Net  revenue  percentage 1.21%              1.26%                              1.05 
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It  appears  from  the  foregoing  that  the  whole  earnings  of  the 
road  for  1909  were  only  1.21  per  centum  upon  the  fair  and  conceded 
valuation.  This  small  return  resulted  in  part  from  the  fact  that 
the  road  is  a  comparatively  small  one,  and  partly  because  it  meets 
with  sharp  competition  by  stronger  lines  and  a  well-developed  trol- 
ley system.  It  appears  inferentially  from  the  testimony  that  its 
freight  rates  cannot  be  increased.  The  only  practicable  escape 
open  to  the  road,  therefore,  is  to  enlarge  its  passenger  returns  by 
obtaining  authority  to  put  in  a  three-cent  fare  for  state  passengers. 
This  is  not  to  help  out  its  loss  on  freight  business,  but  to  earn  a 
fair  return  on  the  state  passenger  traffic.  Hence  the  filing  of  this 
petition,  and  the  well-prepared  case  of  the  receivers,  presenting  a 
strong  inference  that  the  line  was  in  1909  obtaining  a  very  inade- 
quate return  upon  its  passenger  business.  Much  expert  testimony 
was  taken  to  the  effect  that  by  applying  common  railroad  book- 
keeping the  freight  business  in  1909  paid  1^  per  centum,  and  the 
passenger  1  per  centum. 

The  important  question  before  the  master,  and  now  before  us, 
is  whether  the  best  possible  rules  for  dividing  the  expense  between 
freight  and  passenger,  and  between  state  and  interstate  passenger 
business,  have  been  applied.  A  more  difficult  question  is  rarely  pre- 
sented. For  want  of  a  better  rule,  railway  experts  have  adopted 
the  revenue  train  mile  as  a  fair  (or  as  the  least  unfair)  basis ;  that 
is,  as  the  total  passenger  miles  for  a  year  are  to  the  whole  number 
of  train  miles  (freight,  passenger,  and  mixed,  excluding  switching, 
repair,  and  special  trains  not  bringing  in  revenue),  so  is  the  com- 
mon passenger  expense,  which  cannot  be  directly  applied  (un- 
known), to  the  whole  common  expense  (a  known  quantity).  Oth- 
er bases  for  the  division  of  common  expenses,  especially  between 
intrastate  and  interstate  freight  and  passenger  business,  are  the 
straight  revenue  basis  (or  gross  earnings  biasis),  train  weights,  ton 
miles,  passenger  miles,  engine  miles,  etc.  To  apportion  common 
expenses  between  intrastate  freight  and  passenger  business,  on  the 
one  hand,  and  interstate  business,  on  the  other,  the  straight  rev- 
enue basis  is  sometimes  used  for  certain  expenses,  as  in  the  Ar- 
kansas Rate  Cases  (C.  C.)  187  Fed.  290,  335,  339,  341.  To  find 
the  value  assignable  to  the  freight  and  passenger  business,  respec- 
tively, freight  gross  earnings  (state  and  interstate)  are  taken  to 
represent  the  freight  value,  and  passenger  gross  earnings  the  pas- 
senger value,  as  in  Shepard  v.  Northern  P.  R,  Co.  (C.  C.)  184  Fed. 
765,  811,  812.  But  for  the  apportionment  of  common  expenses  be- 
tween freight  business,  state  and  interstate,  and  passenger  busi- 
ness, state  and  interstate,  no  rule  so  satisfactory  as  the  revenue 
train  mile  basis  has  been  discovered.  This  method  of  division  at 
one  time  received  the  approval  of  the  Interstate  Commerce  Com- 
mission, has  been  used  by  many  railway  companies  for  their  own 
information  in  advance  of  any  controversy  on  the  subject,  was 
adopted  by  the  Wisconsin  Railroad  Commission  in  the  Buell  Case, 
1  Wis.  R.  R.  Com'n  Rep.  324,  and  is  approved  in  several  decided 
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cases,  particularly  the  Minnesota  case,  184  Fed.  765,  supra.  Judge 
Sanborn's  discussion  of  this  basis  is  on  184  Fed.  813,  as  the  one 
used  by  the  railway  companies  and  adopted  by  the  master.  The, 
revenue  train  mile  basis  was  also  used  in  the  Missouri  Rate  Cases, 
St.  Louis,  etc.,  Co.  v.  Hadley  (C.  C.)  168  Fed.  317,  348,  as  appears 
from  the  language  of  Judge  McPherSon  on  page  348  and  by  the  tes- 
timony of  Mr.  Johnson  in  this  case.  He  says  this  basis  was  ap- 
plied by  the  expert  state  accountants,  and  approved  by  the  court, 
as,  indeed,  appears  in  the  report.  Care  must  be  taken,  in  reading 
these  cited  opini6ns,  as  well  as  others,  to  distinguish  between  the 
division  of  common  expenses  between  freight  business  (state  and 
interstate)  and  passenger  business,  on  one  hand,  and  the  division 
of  earnings  for  valuation  purposes,  or  the  separation  of  common 
expenses  between  intrastate  freight  and  passenger  business,  and 
interstate,  on  the  other.  None  of  the  opinions  are  as  clearly  or 
carefully  stated  as  they  might  have  been  in  these  respects,  but  a 
careful  reading  leaves  no  doubt  whatever. 

To  illustrate  the  difficulty  of  treating  accounts  on  bases  other 
than  the  revenue  train  mile,  take  account  No.  2,  Ballast,  the  total 
cost  of  which  for  1909  was  $1,860.76.  Of  this  90  per  cent,  is  sup- 
posed to  be  due  to  weather  and  10  per  cent,  to  wear.  The  10  per 
cent,  or  $186,  may  therefore  be  distributed  between  freight  and 
passenger  on  the  revenue  train  mile  basis,  45.79  per  cent.,  or  $85.16, 
for  passenger,  and  $100.84,  freight.  How  shall  the  weather  pro- 
portion be  divided?  Weather  bears  no  closer  relation  to  gross 
earnings,  or  train  weights,  than  it  does  to  revenue  train  miles. 
Any  application  of  a  weather  expense  between  passenger  and 
freight  is  unsatisfactory,  and  for  want  of  a  better  plan  it  is  divided 
on  the  revenue  train  mile  basis.  Ties,  bridges,  and  culverts,  grade 
crossings,  and  fences,  cattle  guards,  and  signs  (all  under  the  gen- 
eral head  "Maintenance  of  Way  and  Structures"),  rest  substan- 
tially on  the  same  ground  as  ballast,  while  the  others  of  the  19 
primary  accounts  in  this  head  are  naturally  divisible  on  the  revenue 
train  mile  basis. 

Under  the  second  general  head,  "Maintenance  of  Equipment," 
many  of  the  primary  accounts  are  directly  allocated.  The  rest  are 
fairly  divisible  between  freight  and  passenger  business  upon  the 
revenue  train  mile  basis. 

The  third  general  account,  "Traffic  Expenses,"  does  not  bear  as 
close  a  relation  to  the  revenue  train  mile  as  the  equipment  group; 
but  the  amount  of  common  expense  distributed  to  passenger  is  rel- 
atively small.  Most  of  the  items  have  been  directly  allocated  be- 
tween freight  and  passenger. 

The  other  two  general  accounts,  5  and  6,  "Transportation  Ex- 
penses" and  "General  Expenses,"  bear  a  closer  relation  to  revenue 
train  miles  than  to  any  other  principle  of  division.  Many  of  the 
items  in  these  heads  are  divided  by  Mr.  Hillman  on  the  revenue 
basis. 

On  the  whole,  therefore,  we  are  satisfied  that  the  master  has 
adopted  the  best  method  obtainable,  one  less  unsatisfactory  than 
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any  other  which  can  be  fairly  applied.  Whether  we  follow  the 
great  weight  of  evidence,  or  the  decisions  cited,  we  may  feel  that 
justice  has  been  done,  and  that  the  master's  findings  and  conclu- 
sions should  be  sustained,  except  one  provision.  He  recommends 
that  the  decree  provide  that  a  maximum  rate  of  three  cents  per  mile 
be  made  chargeable  for  state  passengers.  This  would  probably  be 
the  exercise  of  the  legislative  power  of  making  rates,  and  not  a 
judicial  power.  See  cases  cited  in  Peoria  Waterworks  Co.  v.  Pe- 
oria Ry.  Co.  (C.  C.)  181  Fed.  990,  1004.  In  this  respect  the  decree 
should  provide  that  the  District  Court  may,  in  exercising  its  func- 
tion of  managing  the  road  in  its  possession,  institute  any  rate,  not 
eocceeding  three  cents,  as  in  its  judgment  may  be  fair  and  proper. 
A  decree  should  be  entered  in  accordance  with  this  opinion. 


In  re  F.  M.  &  S.  Q.  OARIilLB. 

G^lstrict  Court,  D.  North  Carolina.    September  80,  1912.) 

L  Bankbuptct  (I  224*) — ^Pbefkbences — ^Action  to  Recover  P*opbrtt — ^Na- 
TUBE  OF  Suit. 

Bankr.  Act  July  1,  1898,  c.  541,  |  23b.  80  Stat  552  (U.  S.  Comp.  St. 
1901,  p.  3481),  as  amended  by  Act  Feb.  5,  1903,  c.  487,  |  8,  82  Stat. 
798  (C  S.  Comp.  St  Supp.  1911.  p.  1499),  conferring  on  federal  and  state 
courts  Jurisdiction  of  suits  by  the  trustee  to  recover  property  fraudulent^ 
ly  or  preferentially  transferred  or  incumbered  within  four  months  before 
bankruptcy,  does  not  confer  jurisdiction  on  the  referee  of  a  proceeding 
by  the  trustee  to  recover  choses  in  action  pledged  by  the  bankrupts  to 
the  receiver  of  a  bank  to  secure  an  overdraft  within  four  months  of  the 
bankruptcy  proceedings,  on  the  ground  that  such  transfer  constituted  a 
voidable  preference;  the  receiver  of  the  bank  claiming  adversely  to  the 
bankrupts  and  to  their  trustee,  and  such  action  not  being  a  proceeding  in 
banluruptcy,  but  an  action  to  recover  property  from  an  adverse  claimant 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  883;  Dec. 
Dig.  S  224.»] 

2.  Bankbuptct  (|  311*) — ^Pbbpebences — ^Avoidangb. 

Bankr.  Act  July  1,  1898,  c  541,  |  57g,  80  Stat  560  (U.  S.  Comp.  St 
1901,  p.  8443),  as  amended  by  Act  Feb.  6,  1903,  c.  487,  f  12,  82  Stat  799 
(U.  S.  Comp.  St  Supp.  1911,  p.  1504),  declares  that  the  claims  of  credi- 
tors who  have  received  preferences  voidable  under  section  60b,  or  to 
whom  conveyances,  transfers,  assignments,  or  incumbrances,  void  or 
voidable  under  section  67e,  have  been  made  or  given,  shall  not  be  al- 
lowed, unless  such  creditors  surrender  their  preferences,  etc  Section  60a 
declares  that  a  person  shall  be  deemed  to  have  given  a  preference  if« 
being  insolvent,  he  has,  within  four  months  before  the  filing  of  the  peti- 
tion, or  after  the  tiling  thereof  and  before  adjudication,  procured  or 
sulfered  judgment  agaiost  him,  or  made  a  transfer  of  any  of  his  prop- 
erty, the  effect  of  which  will  be  to  enable  any  one  of  his  creditors  to  ob- 
tain a  greater  percentage  than  any  other  of  the  same  class,  etc.  Held, 
that  a  preference  under  section  60a  is  not  voidable,  nor  does  it  prevent 
the  preferred  creditor  from  proving  his  claim  for  any  balance  remaining 
due  after  exhausting  the  property  transferred. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  M  497-500; 
Dec.  Dig.  i  811.»1 
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8L  BAHKBTTPTOT   (I  166^>-»FB0PEBTT   TbANSFEBBED— RSCOVKBT   BT   Tbusteb — 

Pbetebencbs. 

Bankr.  Act  July  1,  1898,  c  641,  80  Stat  G44  (U.  S.  Comp.  St  1901,  pi 
8418),  does  not  confer  on  the  trustee  the  right  to  recover  property  trans- 
ferred hy  the  bankrupt  within  four  months  prior  to  bankruptcy  proceed- 
ings, unless  the  elements  prescribed  by  section  60b  are  shown  to  exist 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  250-253, 
265-268;   Dec.  Dig.  |  166.*] 
ji  Bahkruftct  (f  166*) — ^Paopkbit  Tbansfbbbbd — ^''Pbefbskngx'* — ^Rscovsbt 

BT  TBUSTKB. 

Bankr.  Act  July  1,  1898,  c.  641,  i  60b,  80  Stat  562  (U.  S.  Gomp.  St 
1901,  p.  3446),  declares  a  recoverable  '*preference"  to  consist  of  a  trans- 
fer of  property  within  four  months  of  the  filing  of  the  petition  by  a  per- 
son who  is  insolvent  when  the  person  to  whom  the  transfer  is  made 
shall  then  have  reasonable  cause  to  believe  that  the  enforcement  of  the 
transfer  will  effect  a  preference.  Beld,  that  where,  at  the  time  the  bank- 
rupts transferred  certain  choses  in  action  to  the  receiver  of  a  bank  to 
secure  an  overdraft  the  receiver  did  not  have  reasonable  cause  to  believe 
that  the  bankrupts  were  insolvent  as  distinguished  from  mere  ground 
for  suspicion  that  they  might  be^  and  their  financial  condition  was  such 
at  the  time  of  the  transfer  that  the  bankrupts  themselves  might  reason- 
ably have  thought  that  they  were  not  insolvent  the  transfer  was  not 
voidable. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  tS  250-268: 
Dec.  Dig.  I  166.* 

For  other  definitions,  see  Words  and  Phrases,  toL  6^  pp.  6489-6499; 
voL  8,  p.  7769.] 
S.  Bankbuptct  (I  303*)— Fbkfbbences — Vacation — ^Bubden  of  Pboor. 

In  a  suit  by  a  bankrupt's  trustee  to  recover  a  preference  alleged  to  be 
voidable  under  Bankr.  Act  July  1,  1898,  a  641,  {  60b,  30  Stat  562  (U.  S. 
Ck>mp.  St  1901,  p.  3446),  the  burden  of  proof  is  on  the  trustee  to  show 
that  the  bankrupts  were  insolvent  when  the  transfer  was  made,  and  that 
the  creditor  had  reasonable  ground  to  believe  that  the  enforcement  of 
the  transfer  would  effect  a  preference. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Gent  Dig.  f}  468-462; 
Dec.  Dig.  i  303.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  F. 
M.  &  S.  Q.  Carlile.  On  petition  to  review  a  referee's  order  set- 
ting aside  a  transfer  of  certain  choses  in  action  made  by  the  bank- 
rupts to  the  receiver  of  the  Bank  of  Tarboro.    Reversed. 

James  Pender,  of  Tarboro,  N.  C,  for  estate. 
I.  A.  Gilliam  and  W.  Stamps  Howard,  of  Tarboro,  N.  C,  for  re- 
ceiver. 

CONNOR,  District  Judge.  The  controversy  presented  by  the 
record  relates  to  the  validity  of  the  transfer  of  certain  choses  in  ac- 
tion made  to  the  receiver  of  the  Bank  of  Tarboro  by  the  bankrupts 
within  four  months  prior  to  the  institution  of  proceedings  in  bank- 
ruptcy, to  secure  an  overdraft  due  the  bank. 

[1]  Before  proceeding  to  discuss  the  merits  of  the  case,  I  deem 
it  proper  to  call  attention  to  the  irregularity  in  the  proceedings  had 
before  the  referee  and  the  method  adopted  for  bringing  the  question, 
raised  by  his  ruling  and  exceptions  thereto,  before  the  court.  The 
trustee  seeks  to  have  the  receiver  deliver  certain  choses  in  action  or 

•For  oUi«r  omm  sm  Mune  topic  A I  MUifSUi  in  Deo.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  IndezM 
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the  proceeds  thereof,  transferred  to  him  by  the  bankrupts  witWtf 
four  months  prior  to  the  institution  of  proceedings  in  bankruptcy,  al- 
leging that  such  transfer  constituted  a  voidable  preference.  It  will 
be  observed,  by  reference  to  the  language  of  section  60b,  that  in  such 
cases  the  trustee  is  empowered  to  institute  an  action  in  the  court  des- 
ignated by  the  act. 

"The  Bankrupt  Act,  as  amended,  confers  Jurisdiction  of  suits  for  the  r^ 
covery  of  property  under  sections  60&,  67«,  and  70«  upon  the  courts  of  bank- 
ruptcy, without  the  defendant's  consent"    2  Loveland^  Bankruptcy,  {  536. 

"An  action  to  recover  property  from  an  adverse  claimant,  for  the  estate  of 
a  bankrupt,  Is  not  a  proceeding  in  bankruptcy.  It  presents  a  controversy  aris- 
ing in  bankruptcy.  The  referee  has  no  Jurisdiction  in  such  cases.  The 
general  rule  is  that  the  .trustee  must  bring  an  independent  suit  at  law,  or  in 
equity,  to  recover  money  or  property  in  the  possession  of  a  person  who  claims 
a  right,  title,  or  interest  in  it  as  against  the  trustee.  Summary  proceedings 
on  a  motion,  or  notice,  or  rule,  to  show  cause,  cannot  be  substituted  for 
plenary  suits  in  such  cases.'*    Loveland  on  Bankruptcy,  {  540. 

In  Jaquith  v.  Rowley,  188  U.  S.  620,  23  Sup.  Ct.  369,  47  L.  Ed.  620, 
it  appeared  that  the  bankrupt  had  deposited  certain  notes  with  his 
surety  on  a  bail  bond  given  in  an  action  pending  in  the  state  court. 
Upon  his  adjudication  in  bankruptcy,  the  trustee,  by  a  proceeding  in 
the  bankrupt  court,  sought  to  enjoin  the  surety  from  collecting  the 
notes  and  to  have  them  delivered  to  him  for  the  benefit  of  the  bank- 
rupt's estate.    Referring  to  the  procedure,  Mr.  Justice  Peckham  said : 

"It  was  a  summary  application  to  the  court  in  bankruptcy  to  grant  an  order 
in  a  matter,  the  result  of  the  granting  of  which  would  be  to  immediately  take 
from  the  surety  moneys  which  had  been  deposited  with  him  before  the  com- 
mencement of  the  proceedings,  and  thus  compel  him  to  come  into  the  bank- 
ruptcy court  for  the  litigation  of  questions  as  to  his  right  to  retain  the  money 
claimed  by  him.  It  would  also  enjoin  the  plaintiffs  in  the  state  suits  from 
proceeding  to  collect  their  Judgments  from  the  surety  in  the  ball  bonds.  To 
extend  such  a  Jurisdiction  over  an  adverse  claimant  would  be  within  the  pro- 
hibition of  sections  23a  and  23^,  whether  such  Jurisdiction  were  exerted  by 
an  action,  strictly  so  called,  or  by  a  summary  application  to  the  court  in 
bankruptcy.  ♦  •  ♦  If  the  trustee  desired  to  test  the  question  of  the  right 
of  the  surety  to  retain  the  money,  he  must  do  so  in  accordance  with  the 
provisions  of  the  sections  of  the  Bankrupt  Act,  above  referred  to." 

The  learned  justice  points  out  clearly  the  distinction  between  the 

*  facts  in  the  case  before  the  court  and  those  in  Mueller  v.  Nugent, 

184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405,  in  which  the  summary 

jurisdiction  of  the  bankrupt  court  to  order  the  delivery  of  property 

to  the  trustee  was  sustained. 

In  First  National  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280.  288, 
289,  25  Sup.  Ct.  693,  695  (49  L.  Ed.  1051),  Mr.  Chief  Justice  Fuller, 
referring  to  the  similarity  of  the  language,  in  this  respect,  used  in 
Act  March  2,  1867,  c.  1176,  14  Stat.  517,  and  that  of  1898,  says  that 
the  decisions  construing  that  act  are  applicable,  and  that — 
♦it  was  settled  that  the  bankruptcy  court  was  without  jurisdiction  to  de- 
termine adverse  claims  to  property,  not  in  possession  of  the  assignee  in  bank- 
ruptcy, by  summary  proceedings,  whether  absolute  title  or  only  a  lien  was 
asserted." 

Reference  to  the  language  of  section  23  of  the  Bankrupt  Act  of 
1898,  fn  the  light  of  the  decisions  of  the  Supreme  Court,  demonstrates 
tliat  Congress- 
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"manifested  Its  Intention  that  controversies,  not  strictly  or  properly  part  of 
tlie  proceedings  in  bankruptcy,  bnt  independent  suits,  brought  by  the  trustee 
in  bankruptcy  to  assert  a  title  to  money  or  property  against  strangers  to  those 
proceedings,  should  not  come  within  the  jurisdiction  of  the  District  Court 
of  the  United  States,  'unless  by  consent  of  the  proposed  defendant'  One  ob- 
ject in  inserting  this  clause  in  the  act  may  well  have  been  to  leave  such  con- 
troversies to  be  tried  and  determined,  for  the  most  part,  in  the  local  courts 
of  the  state,  to  the  greater  economy  and  convenience  of  litigants  and  wit- 
nesses." Bardes  v.  Bank,  178  U.  S.  524,  20  Sup.  Ct  1000,  44  L.  Ed.  1175; 
WaU  y.  Cox,  181  U.  S.  244,  21  Sup.  Ct  642,  45  L.  Ed.  845. 

Subsequent  to  these  decisions,  section  23b9  was  amended  by  add- 
ing the  words: 

**Except  suits  for  the  recovery  of  property  under  section  sixty,  subdivision 
b,  and  section  sixty-seven,  subdivision  e  and  section  seventy,  subdivision  e." 
Amendment  of  1903. 

A  standard  writer  on  bankruptcy,  discussing  the  subject,  says : 

"The  amendatory  act  of  1903  has,  however,  re-enacted  the  doctrine  [of  the 
act  of  1867]  of  concurrent  jurisdiction  [in  the  federal  and  state  courts]  at 
least  as  to  suits  by  the  trustee  to  recover  property  fraudulently  or  preferen- 
tially transferred  or  incumbered  within  the  four  months  period."  CoUier, 
Bankruptcy  (8th  Ed.)  394. 

The  amendments  to  the  bankrupt  law,  as  interpreted  by  the  court, 
would  seem  to  clarify  the  subject  of  jurisdiction  in  plenary  suits. 
When  the  trustee  deems  it  his  duty  to  demand,  and  seek  to  recover, 
the  possession  of  property,  or  the  proceeds  thereof,  held  by  an  ad- 
verse claimant,  or  one  to  whom  a  transfer,  assignment,  or  other  con- 
veyance has  been  made,  which  under  the  provisions  of  section  60b 
is  a  voidable  preference,  or  under  section  67e  is  a  fraud  upon  cred- 
itors, under  the  Bankruptcy  Act,  or  under  section  70e  under  the  state 
laws,  he  must  bring  a  plenary  action  in  the  District  Court  of  the 
United  States,  or  in  the  state  court,  having  jurisdiction  of  the  subject- 
matter  and  parties.  Collier,  Bankruptcy,  407,  408.  The  question  of 
jurisdiction  of  the  referee  to  proceed  summarily  to  order  the  surren- 
der of  property  held  by  an  adverse  claimant  is  discussed,  and  the  au- 
thorities reviewed,  in  Re  Peacock  (C.  C.)  178  Fed.  851.  The  reason 
upon  which  Congress  proceeded  is  stated  by  Mr.  Loveland  in  his  work 
on  Bankruptcy  (4th  Ed.)  §  37.    He  says : 

"In  such  cases  the  court  is  not  exercising  Jurisdiction  in  bankruptcy,  but 
the  jurisdiction  of  an  ordinary  court  of  law  or  equity,  and  the  parties  would 
be  deprived  of  the  usual  process  of  law  in  defense  of  their  rights  in  sum- 
mary proceeding.  The  defendant,  in  such  cases,  may  be  entitled  to  trial 
by  Jury,  or  to  put  in  evidence  upon  an  issue  regularly  made  by  pleadings, 
or  to  have  the  decree  or  judgment  reviewed  upon  appeal  or  writ  of  error." 

It  is  a  mistake  to  suppose  that  all  persons  having  transactions  with 
one  who  is  adjudged  a  bankrupt,  acquiring  rights  of  property  adverse 
to  the  bankrupt,  and  therefore  to  his  trustee,  who  succeeds  to  the 
bankrupt's  rights,  may  be  drawn,  without  their  consent,  into  the 
bankrupt  court  before  the  referee,  and  such  rights  summarily  dealt 
with,  depriving  them  of  trial  by  jury  and  other  rights  which,  but  for 
the  intervening  bankruptcy,  are  secured  to  them.  Such  a  person  is 
not  required  to  go  into  the  bankrupt  court  to  assert  his  rights,  nor 
can  he^  without  his  consent,  be  drawn  into  it  by  summary  process.    It 
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is  equally  dear  that  if  one  be  in  possession  of  property  as  the  bailee 
or  agent  of  the  bankrupt,  or  if  he  takes  from  the  possession  of  the 
trustee  property  belonging  to  the  bankrupt,  he  may,  upon  notice,  be 
summarily  ordered  to  surrender  such  property  to  the  trustee.  Muel- 
ler V.  Nugent,  184  U.  S.  1,  22  Sup.  Ct  269,  46  L.  Ed.  405.  The 
referee  may,  upon  petition  of  the  trustee,  and  upon  notice  to  such  per- 
son, proceed  to  ascertain  whether  the  person  in  possession  is  a  bailee 
or  agent,  or  otherwise  holds  such  possession,  for  the  bankrupt,  or 
whether  he  is  an  adverse  claimant.  If,  upon  such  examination,  he 
finds  that  such  person  is  an  adverse  claimant,  he  must  dismiss  the 
petition  and  remit  the  trustee  to  his  plenary  action;  otherwise,  he 
may  order  the  delivery  of  the  property  to  the  trustee.  His  ruling 
in  this  proceeding  may,  upon  the  petition  of  either  party,  be  reviewed 
by  the  judge  of  the  District  Court.  General  Orders  m  Bankruptcy  27  ;^ 
Collier  on  Bankruptcy  (8th  Ed.)  883.  When  the  ruling  complained 
of  pertains  to  questions  arising  in  the  course  of  the  administration 
of  the  estate,  of  which  the  referee  has  jurisdiction,  it  is  subject  to 
review  as  prescribed  by  the  General  Order.  This  can  be  done  only 
upon  petition.  The  Circuit  Court  of  Appeals  has  jurisdiction  to  review 
the  orders  and  judgments  of  the  District  Court  upon  matters  of  law. 
Section  24.    See  Collier  on  Bankruptcy,  433. 

The  record  in  this  case  does  not,  in  many  respects,  conform  to  the 
statute  or  provisions  of  the  order,  and,  but  for  the  fact  that  the  par- 
ties have  submitted  themselves  and  their  rights  to  the  jurisdiction 
of  the  court,  waiving  all  questions  of  procedure,  consenting  that  the 
referee  should  hear  the  matter,  it  would  be  my  duty  to  remand  the 
record  to  the  referee  and  direct  him  to  dismiss  the  proceeding.  This 
would  result  in  delay,  and  entail  expense  to  the  parties  and  the  es- 
tate of  the  bankrupt.  The  testimony  is  undisputed  and  the  question 
of  law  free  from  difficulty.  I  therefore  deem  it  my  duty,  in  the  in- 
terest of  substantial-  justice,  and  to  prevent  further  delay,  to  dispose 
of  the  case  as  presented  upon  the  record.  This,  however,  is  not  to 
be  regarded  as  a  precedent  for  future  action  in  this  district  It  is 
one  of  the  evils,  against  which  an  intelligent  sentiment,  both  profes- 
sional and  lay,  is  making  protest,  that  substantial  justice  is  too  fre- 
quently either  delayed  or  denied  by  a  nonobservance  of  rules  of  pro- 
cedure, or  by  their  rigid,  technical  enforcement. 

[2]  Proceeding,  therefore,  to  a  disposition  of  the  case  as' disclosed 
by  the  transcript,  I  note  that  the  referee  bases  his  conclusion  upon 
the  language  of  section  60a,  quoting  it  in  his  opinion.  The  solution 
of  the  question  presented  by  the  contention  made  by  the  trustee  is  de- 
pendent upon  the  construction  of  section  60b.  A  preference  under 
section  60a  is  not  voidable,  nor  does  it,  under  section  S7g,  as  amended 
by  the  act  of  1903,  prevent  the  preferred  creditor  from  proving  his 
claipi  for  any  balance  remaining  due  after  exhausting  the  property 
transferred.  It  will  be  noted  that  section  57g,  as  originally  enacted, 
precluded  a  creditor,  who  had  received  a  preference  as  defined  by 
section  60a,  from  proving  his  debt  until  he  had  surrendered  the  prop- 
erty transferred.  Subsequent  to,  and  by  reason  of,  the  decision  in 
Pirie  v.  Chicago  Title  &  Trust  Co.,  182  U.  S.  438, 21  Sup.  Ct.  906, 45  L. 
Ed.  1171,  Congress  amended  section  57g,  so  that  only  a  preference 
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as  defined  by  section  60b  prevented  the  creditor  from  prbving  the 
balance  of  his  debt  without  surrendering  his  preference. 

[3]  At  no  time  did  the  Bankrupt  Act  of  1898  give  to  the  trustee 
the  right  to  recover  property  transferred  within  four  months  prior  to 
proceedings  in  bankruptcy,  unless  the  elements  prescribed  by  section 
60b  were  shown  to  exist.  A  preference,  as  defined  by  section  60a,  is 
without  any  eflFect  upon  the  right  of  the  creditor,  since  the  amendment 
of  1903  to  section  57g.  It  would  be  a  strange  conclusion  that  a  simple 
preference  under  section  60a  entitled  the  trustee  to  recover  the  prop- 
erty transferred,  when,  imder  section  57g,  as  amended,  he  can  prove 
his  debt  without  surrendering  the  preference. 

[4]  We  are  thus  brought  to  inquire  whether,  under  the  provi- 
sions of  section  60b,  the  testimony  before  the  referee  entitles  the 
trustee  to  recover  the  property  transferred  by  the  bankrupt  on 
August  11,  1911;  that  is,  does  the  testimony  establish  the  allega- 
tion that  the  transfer  constituted  a  voidable  preference?  Section 
60b  defines  such  a  preference,  so  far  as  applicable  to  this  case,  as 
(1)  a  transfer  of  property,  (2)  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  (3)  by  a  person  who  is  insolvent, 
(4)  when  the  pet'son  to  whom  the  transfer  is  made  shall  then  have 
reasonable  cause  to  believe  that  the  enforcement  of  such  transfer 
will  effect  a  preference.  When  these  essential  elements  are  found 
in  a  transaction  between  a  bankrupt  and  his  creditor,  it  is  provided 
that— 

*lt  Bball  be  voidable  by  tbe  trustee  and  he  may  recover  tbe  property  or  its 
value." 

For  the  definition  of  the  word  "preference,"  as  used  in  section 
60b,  recourse  must  be  had  to  section  60a.  We  there  find  that,  in 
order  that  a  transfer,  etc.,  shall  operate  as  a  preference,  within  the 
meaning  of  the  act,  it  must — 

"enable  tbe  creditor,  to  whom  the  transfer  is  made,  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  such  creditors  of  the  same  class." 

Thus  it  is  seen  that  section  60a  defines  a  "preference,"  section 
60b  a  "voidable  preference,"  section  67e  a  "fraudulent  preference," 
under  the  Bankrupt  Act,  and  section  70e  a  "transfer  of  property," 
fraudulent  under  the  state  law.  For  the  definition  of  a  preference, 
which  is  declared  to  be  an  act  of  bankruptcy,  see  section  3.  With- 
out question,  the  evidence  before  the  referee  establishes  a  prefer- 
ence within  the  terms  of  section  60a,  leaving  in  controversy  the 
sole  question  whether  it  brings  such  preference  within  the  terms 
of  section  60b. 

[5]  The  burden  of  proof  is  upon  the  trustee.  Loveland  on  Bank- 
ruptcy (4th  Ed.)  §  544;  Barbour  v.  Priest,  103  U.  S.  293,  26  L. 
Ed.  478.  Judge  Sanford  in  Kimmerle  v.  Farr,  189  Fed.  295,  111 
C.  C.  A.  27  (Sixth  Circuit),  says  that  the  burden  of  proof  is  on 
the  trustee  in  bankruptcy,  seeking  to  avoid  as  a  preference  a  trans- 
fer of  property  made  by  a  bankrupt,  to  prove  by  sufficient  evidence 
all  of  the  essential  elements  of  a  voidable  preference.  The  ques- 
tion discussed  in  that  case,  whether  it  is  essential  to  show  that  the 
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creditor  knew  of  the  debtor's  intention  to  create  a  preference,  is 
eliminated  by  the  amendment  of  1910;  the  words  inserted  in  sec- 
tion 60b  by  the  amendment  of  1903,  "had  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give  a  preference,"  being 
stricken  out.    Loveland  on  Bankruptcy  (4th  Ed.)  §  492. 

Did  Pennington,  or  his  attorney,  who  drew  and  took  the  trans- 
fer, have  reasonable  cause  to  believe  that  the  effect  of  the  trans- 
fer would  be  to  give  a  preference,  as  defined  by  section  60a?  F. 
M.  Carlile  was  the  only  witness  examined  before  the  referee.  He 
says  that,  when  Pennington  was  appointed  receiver  of  the  Bank 
of  Tarboro,  in  June,  1911,  the  firm  of  F.  M.  &  S.  Q.  Carlile  was 
overdrawn  $1,263.78;  that  they  owed  the  bank  $700  by  note,  and 
another  note  of  $1,000  secured  by  mortgage  on  real  estate;  that 
they  executed  the  transfer  to  Pennington  in  the  office  of  Mr.  Gil- 
liam, one  of  his  attorneys,  for  notes  and  accounts  amounting  to 
about  $1,050,  and  a  promise  to  deliver  in  ten  days  thereafter  $300 
more;  that  at  the  time  he  executed  the  transfer  he  thought  his 
firm  was  entirely  solvent,  and  so  represented  to  Mr.  Gilliam;  that 
he  stated  to  Mr.  Gilliam  tfiat  they  had  $1,000  solvent  accounts,  $570 
notes  secured  by  mortgages,  $1,700  cash  account  (about),  $5,000 
stock  (about),  $800  hearse  and  wagon  (about),  and  at  the  same 
time  represented  that  the  liabilities  of  said  firm,  other  than  its  in- 
debtedness to  the  Bank  of  Tarboro,  did  not  exceed  $3,000;  that  at 
that  time  he  had  no  idea  that  the  firm  would  go  into  bankruptcy 
within  four  months  from  said  date ;  that  he  assured  Mr.  Gilliam, 
that,  by  giving  them  the  extension,  they  would  be  able  to  liquidate 
all  of  the  firm's  obligations;  that  Mr.  Pennington. asked  him  about 
securing  the  overdraft — ^said  he  would  grant  the  extension  if  the 
collaterals  were  put  up.  This  is  all  that  was  said  about  it.  He 
did  not  say  that  if  they  were  not  put  up  he  would  "push  them  for 
it."  Their  purpose  in  making  the  tra.nsfer  was  not  to  give  the 
bank  a  preference,  but  to  secure  the  overdraft.  There  is  no  evi- 
dence that  Pennington  had  any  information  in  regard  to  the  finan- 
cial condition  of  Carlile. 

The  only  other  evidence  introduced  was  the  schedule,  filed  by  the 
bankrupts,  October  14,  1911,  from  which  it  appears  that  they  owed 
debts,  secured,  $5,305  (it  appears  that  the  property  mortgaged  was 
of  sufficient  value  to  pay  these  debts),  and  $5,627.04  unsecured 
debts.  The  schedules  show  stock  valued  at  $4,000,  notes  secured 
by  title  retained  to  furniture  purchased  $1,300,  notes  for  pianos, 
title  retained,  $670,  hearse  and  wagon  $515,  and  debts  due  on  open 
accounts  $1,500.  It  does  not  appear  that  either  Mr.  Pennington  or 
Mr.  Gilliam  had  any  knowledge  of,  or  information  in  regard  to, 
the  indebtedness  of  the  firm,  ofiier  than  that  due  the  bank,  or  any 
other  knowledge  or  information  in  regard  to  the  character,  etc.,  of 
the  property  other  than  that  given  by  bankrupts.  Certainly,  if 
they  were  justified  in  accepting  that  information — ^that  is,  if  they 
had  no  good  and  sufficient  reason  to  doubt  the  truth  of  it — ^there 
was  nothing  in  the  statement  calculated  to  create  a  reasonable  be- 
lief that  the  firm  was  insolvent;   that  is,  that  the  bankrupts  were 
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making  false  statements,  and  that,  in  accepting  the  transfer,  they 
were  receiving  a  preference. 

The  referee  finds,  I  presume,  from  the  account  of  the  trustee, 
that  he  has  not,  after  diligent  effort,  been  able  to  realize  more  than 
$3,624  cash  from  the  property.  This  finding,  however,  is  of  little 
probative  value  in  ascertaining  what  information  Mr.  Pennington 
or  his  attorney  had  on  the  subject  on  August  11,  1911.  There  is 
no  evidence  in  the  record  in  respect  to  the  moral  character  of  the 
bankrupts,  the  manner  in  which  they  had  been  conducting  business, 
or  their  commercial  credit.  Nor  is  there  any  evidence  in  regard  to 
the  extent  or  character  of  their  dealings  with  the  bank — ^whether 
their  account  was  frequently  overdrawn,  or  how  long  the  over- 
draft had  existed.  There  is  nothing  to  indicate  that  the  receiver 
had  been,  prior  to  his  appointment,  connected  with  the  bank,  or 
was  acquainted  with  the  relations  existing  between  the  bank  and 
the  bankrupts.  It  does  not  appear  that  the  receiver  did  anything 
more  than  a  prudent  and  faithful  discharge  of  his  duty  demanded. 
While  the  overdraft  was  large  for  men  of  their  worth,  we  may 
take  notice  of  the  fact  that,  for  some  reason,  the  bank  went  into 
the  hands  of  the  receiver  in  midsummer,  at  a  season  when,  in  this 
section,  cash  business  is  dull  and  money  scarce.  While  prudent 
banking  would  suggest  that  customers  be  called  upon  to  either 
cover  the  overdraft  or  give  security,  yet  the  mere  fact  that  a  cus- 
tomer of  a  bank,  carrying  a  stock  of  $4,000,  etc.,  has  overdrawn  for 
$1,263,  would  not,  of  itself,  be  calculated  to  create  a  reasonable 
apprehension  of  insolvency. 

The  correct  rule  is  well  stated  by  Mr.  Justice  Bradley  in  Grant 
v.  National  Bank,  97  U.  S.  80,  24  L.  Ed.  971,  in  which  he  says: 

"Some  confusion  exists  in  the  cases  as  to  the  meaning  of  the  phrase  'having 
reasonable  cause  to  believe  such  a  person  is  insolvent*  Dicta  are  not  want- 
ing vrhich  assumes  that  it  has  the  same  meaning  as  if  it  had  read  'having 
reasonable  cause  to  suspect  such  person  is  insolvent'  But  the  two  phrases 
are  distinct  in  meaning  and  effect  It  is  not  enough  that  a  creditor  has  some 
cause  to  suspect  the  insolvency  of  his  debtor ;  but  he  must  have  such  a  knowl- 
edge of  facts  as  to  induce  a  reasonable  belief  of  his  debtor's  insolvency,  in 
order  to  invalidate  a  security  taken  for  his  debts.  To  make  mere  suspicion 
a  ground  of  nullity  in  such  a  case  would  render  the  business  transactions  of 
the  community  altogether  too  insecure.  It  was  never  the  intention  of  the 
framers  of  the  act  tp  establish  any  such  rule.  A  man  may  have  many  grounds 
of  suspicion  that  his  debtor  is  in  failing  circumstances,  and  yet  have  no 
cause  for  a  well-grounded  belief  of  the  fact  He  may  be  unwilling  to  trust 
him  further,  he  may  feel  anxious  about  his  claim,  and  have  a  strong  desire 
to  secure  it,  and  yet  such  belief  as  the  act  requires  may  be  wanting.  Obtain- 
ing additional  security,  or  receiving  payment  of  a  debt,  under  such  circum- 
stances, is  not  prohibited  by  the  law.  •  •  •  The  debtor  is  often  buoyed 
up  by  the  hope  of  being  able  to  get  through  with  his  difficulties  long  after  his 
case  is,  in  fact,  desperate,  and  his  creditors,  if  they  knew  anything  of  his 
emb^irrassments,  either  participate  in  the  same  feeling,  or  at  least  are  willing 
to  think  that  there  is  a  possibility  of  his  succeeding.  To  overhaul  and  set 
aside  all  his  transactions  with  liis  creditors,  under  such  circumstances,  be- 
cause there  may  exist  some  grounds  of  suspicion  of  his  inability  to  carry 
himself  through,  would  make  the  bankrupt  law  an  engine  of  oppression  and 
injustice." 
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In  the  language  of  Mr.  Justice  Bradley  in  the  opinion  cited,  the 
evidence  before  the  referee  falls  far  short  of  establishing  that  the 
receiver  had  reasonable  cause  to  believe  that  Carlile  was  insolvent 
at  the  time  the  transfer  was  executed.  Mr.  Collier,  in  his  excel- 
lent work  on  Bankruptcy,  at  page  669,  says: 

"It  has  been  held  that  it  is  not  necessary  for  a  creditor  to  know,  or  have 
reasonable  cause  to  believe,  that  the  debtor  is  insolvent  when  a  mortgage  or 
pledge  is  made  within  the  four  months  period  to  secure  an  antecedent  debt*' 

In  support  of  this  guarded  statement  the  author  cites  In  re 
Mills  (D.  C.)  162  Fed.  42,  20  Am.  Bankr.  Rep.  501. .  An  examina- 
tion of  the  "headnote'\  (No.  4)  sustains  the  statement  of  Mr.  Col- 
lier and  the  referee's  conclusion  in  this  case.  An  examination  of 
the  case,  as  reported,  explains  how  the  error  found  its  way  into  the 
"headnote."  The  referee,  in  an  elaborate  report,  finds  as  a  fact 
that  the  creditor  had,  not  only  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  but  that  the  officers  of  the  trust  company 
well  knew  that  he  was  insolvent  On  page  48  of  162  Fed.  the 
referee  says: 

"The  referee  further  holds  that,  when  a  mortgage  or  pledge  is  made  to  se- 
cure an  antecedent  debt,  within  four  months  of  the  filing  of  petition  in  bank- 
ruptcy against  him,  it  is  not  necessary  that  the  creditor  should  have  rea- 
sonable cause  to  believe  that  the  debtor  was  then  insolvent ;  a  different  rule 
applying  to  such  a  case  from  that  which  governs  when  there  is  an  absolute 
payment  of  a  pre-existing  debt" — saying  that  the  law  is  ^'directly  so  held  by 
the  Circuit  Court  of  Appeals  in  this  (the  Fourth)  circuit,  in  Farmers'  Bank  v. 
Carr,  127  Fed.  690  [62  O.  O.  A.  4461." 

An  examination  of  the  case  does  not  sustain  the  construction 
put  upon  it  It  does  not  very  clearly  appear  from  the  report  how 
.  the  question  arose,  but  it  is  manifest,  from  Judge  Simonton's  opin- 
ion, that  the  conclusion  reached  by  the  court  was  based  upon  the 
fact  that  the  preferred  creditor  had  notice  of  such  facts  as  should 
have  created  a  reasonable  belief  of  the  debtor's  insolvency.  It 
will  be  found  that  the  cases  cited  by  the  referee  (McNair  v.  Mc- 
Intyre,  113  Fed.  113,  51  C.  C.  A.  89;  In  re  Hill  [D.  C]  140  Fed. 
984;  In  re  Pease  [D.  C]  129  Fed.  446)  do  not  sustain  his  conclu- 
sion. So  much  of  the  report  (page  48)  as  discusses  this  question 
is  entirely  unnecessary  and  surplusage,  because  he  had  found  the 
fact  of  actual  notice  of  insolvency  upon  which  the  ultimate  con- 
clusion was  based.  It  will  be  noted  that,  when  the  report  came 
before  Judge  Purnell,  District  Judge,  he  wrote  no  opinion,  sim- 
ply stating  that  "the  findings  of  fact  are  supported  by  ample  proof" 
and  "are  in  all  respects  confirmed."  It  is  true  that  he  also  says 
that  the  conclusions  of  law  are  also  confirmed ;  but  a  reasonable 
construction  of  the  last  words  used  by  the  judge  restricts  the  con- 
clusion of  law  to  such  as  are  applicable  to  the  findings  of  fact.  The 
case,  as  thus  explained,  is  in  harmony  with  the  uniform  current  of 
authority  and  the  manifest  meaning  of  the  statute. 

I  have  deemed  it  proper  to  make  this  reference  to  the  error  into 
which  one,  following  the  "headnote"  and  the  language  of  the  ref- 
eree in  that  case,  may  be  led  because  of  the  fact  that  the  case  is 
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from  this  district.  In  view  of  the  fact  that  the  parties  have  sub- 
mitted to  the  jurisdiction,  and  by  their  actions  waived  all  questions 
of  regularity  of  procedure,  I  have  discussed  and  decided  the  ques- 
tions presented,  thus  saving  time  and  expense  in  the  final  settle- 
ment of  the  estate.  The  error  into  which  the  referee  fell  is  tiie 
result  of  supposing  that  the  case  was  governed  by  section  60a,  in- 
stead of  section  S)b.  He  does  not  find,  because  in  his  view  of 
the  law  it  was  not  material  to  inquire,  whether  the  receiver  or  his 
attorney  had  a  reasonable  ground  to  believe  that  Carlile  was  in- 
solvent. I  am  of  the  opinion  that  he  was  correct  in  finding  that 
the  transfer  operated  as  a  preference  as  defined  by  section  60a,  but 
was  in  error  in  holding  that  this  entitled  the  trustee  to  recover  the 
property.  I  am  further  of  the  opinion  that  the  evidence  does  not 
establish  a  voidable  preference  within  the  definition  of  section  60b. 
There  is  no  suggestion  that  the  transfer  was  void  under  section  67e. 
The  trustee,  therefore,  is  not  entitled  to  recover  the  property  in 
controversy. 
iThc  order  of  the  referee  is  reversed. 


NORTHERN  PAO.  RY.  00.  T.  LED  et  aL 

GREAT  NORTHERN  RY.  00.  ▼.  SAMa 

(District  Oourt,  W.  D.  Washington,  S.  D.     September  0,  1012.) 

Nos.  1,003,  1,004. 

L  Cambjwbb  (I  18*) — Suit  to  Erjoih  Bsnronaaixm  or  Ratis  EeTABLxsHSD 
BT  Statb — ^Pbopeb  Pabtixs. 

In  a  suit  by  a  raUroad  company  against  a  state  commission  to  enjoin 
the  enforcement  of  freight  rates  established  by  it  under  a  state  statute^ 
shippers  of  articles  aCTected  by  such  rates  may  properly  be  Joined  as  de- 
fendants as  representatives  of  their  class  on  an  aUegation  that,  unless 
enjoined,  they  will  attempt  to  enforce  such  rates. 

[Ed.  Note.— For  other  eases,  see  Carriers,  Cent  Dig.  H  18,  lG-18,  2XK 
24;  Dec.  Dig.  t  18-*] 

2.  Parties  (S  01*) — ^Misjoindbb  of  Dsfsndaiiib — ^Pabtixs  E^NTrrLSD  to  Ob- 
ject. 

The  objection  that  defendants  are  not  necessary  or  proper  parties,  and 
are  improperly  joined,  cannot  be  raised  by  other  defendants  who  are 
proper  parties. 

[Ed.  Note. — ^For  other  cases,  see  Parties,  Cent  Dig.  f  140;  Dec.  Dig., 
f  01.»] 

8.  COMMBROE    (t    61*) — STATB    REGULATION    OF    RATES— VAIJDITT—AnBCTIllO 

Interstate  Comkcrce. 

That  the  enforcement  of  Intrastate  freight  rates  established  by  a  state 
commission  between  points  within  the  state  will  make  it  necessary  for  a 
carrier  for  the  protection  of  its  business  to  voluntarily  reduce  certain  of 
Its  interstate  rates  does  not  render  the  order  of  the  commission  invalid 
as  affecting  interstate  commerce;  its  effect  therein  being  indirect  and 
merely  incidental. 

[Ed.  Note. — ^For  other  cases,  see  Commerce,  Cent  Dig.  |{  81-84;  Dec. 
Dig.  I  61.»] 

*For  other  casei  see  tame  topic  A  i  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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4.  Carbikbs  (J  12*)— OoNSTiTunoN-AL  Law  (|  298*)— State  RBOUtATioir  of 

Fbeioht  Bates — Validity — ^Reasonableness  ov  Rates. 

jiTeigbt  rates  established  by  state  authority  are  inTalid  as  mireason- 
able  and  confiscatory,  if  so  low  that  a  carrier  cannot  earn  a  fair  and  rea- 
sonable return  on  the  value  of  the  property  devoted  to  the  service,  and 
what  constitutes  a  fair  return  is  a  mixed  question  of  law  and  fact 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  11,  15-20;  Dec 
Dig.  S  12;*  Constitutional  Law,  Cent  Dig.  t  W7;  Dec  Dig.  I  29a*] 

5.  Cabbieics  (S  18*) — Suit  to  Enjoih  Bnfobcement  ov  Ratvs  Establishxd 

BY  State — Pleadinq. 

In  a  suit  by  a  railroad  company  to  enjoin  enforcement  of  an  order  of 
a  state  commission  establishing  intrastate  rates  on  certain  classes  of 
freight  only,  it  is  not  sufficient  for  the  bill  to  allege  that  under  such  or- 
der, complainant  cannot  earn  a  fair  return  on  its  entire  intrastate  freight 
business,  but  it  must  allege  facts  from  which  it  can  be  determined 
whether  the  particular  rates  affected  by  the  order  are  tedr  and  reason- 
able in  themselves. 

[Ed.  Note.— For  other  case%  see  Carriers,  Cent  Dig.  f}  13,  16-18,  20, 
24;   Dec.  Dig.  f  18.*] 

In  Equity.  Suit  by  the  Northern  Pacific  Railway  Company 
against  George  A.  Lee,  Jesse  S.  Jones,  and  Harry  E.  Wilson,  mem- 
bers constituting  the  Public  Service  Commission  of  Washington, 
W.  V.  Tanner,  Attorney  General  of  Washington,  and  J.  L.  Car- 
man and  C.  H.  Hyde;  also  suit  by  the  Great  Northern  Railway 
Company  against  said  Commission  and  Attorney  General  and  Fred 
Sylvester  and  George  E.  Sylvester,  On  demurrers  to  bills.  De- 
murrers sustained. 

Geo.  T.  Reid,  J.  W.  Quick,  and  L.  B.  da  Ponte,  all  of  Tacoma, 
Wash.,  for  complainant  Northern  Pac.  Ry.  Co. 

W.  V.  Tanner  and  Stephen  V.  Carey,  both  of  Seattle,  Wash.,  for 
defendants  Lee,  Jones,  Wilson,  and  Tanner. 

F.  V.  Brown,  of  Seattle,  Wash.,  for  complainant  Great  Northern 
Ry.  Co. 

S.  J.  Wettrick,  of  Seattle,  Wash.,  for  defendants  Sylvester. 

CUSHMAN,  District  Judge.  These  cases  are  now  before  the 
court  upon  demurrers  to  the  complaints.  They  were  heard  to- 
gether, and  will  be  considered  and  disposed  of  in  the  same  way. 

The  bill  in  case  No.  1,094  alleges:  That  complainant  is  operat- 
ing as  one  system  lines  of  railroad  in  the  state  of  Washington  and 
other  states,  and  is  engaged  in  state  and  interstate  commerce. 
That  the  greater  part  of  its  business  in  said  state  is  interstate ;  the 
same  cars  being  used  for  both  interstate  and  intrastate  commerce. 
That  defendants  Lee,  Jones,  and  Wilson  constitute  the  Public  Serv- 
ice Commission  of  the  state  of  Washington.  That  the  defendant 
Tasnner  is  its  Attorney  General.  That  the  defendants  Hyde  and 
Carman  are  intrastate  shippers  of  the  state  of  Washington,  sued 
as  representatives  of  that  class  of  shippers. 

That  in  February,  1912,  said  Coitimission  made  an  order  requir- 
ing complainant  to  cease  making  charges  under  its  freight  tariffs 
throughout  the  state,  and  thereafter  to  charge  only  lower  rates 

•For  other  casei  mo  lamo  topic  A  I  kumbbs  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Intfaves 
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fixed  in  the  Commission's  order.  That  complainant  has  complied 
with  the  order  to  avoid  numerous  suits  and  the  risk  of  large  pen- 
alties, which  penalties  might  have  aggregated  more  than  $1W),000  a 
day. 

That  the  rates  lowered  by  the  Commission  were  on  freight  in 
classes  1,  2,  3,  4,  5,  A,  B,  C,  D,  and  E,  according  to  complainant's 
classification  of  freight  products,  and  excluded  "lower  class,  or  com- 
modity rates    ♦    ♦    ♦    specifically  established." 

That  the  Commission  found  complainant's  property  used  as  a 
common  carrier  in  the  state  of  the  value  of  $127,250,000.  This  was 
conceded  by  the  bill  to  be  approximately  true.  The  value  of  the 
property  is  alleged  to  be : 

For   state   business 170,648,97100 

For   Interstate    business. $56,601,029  00 

For  state  freight  business $43,480,949  00 

For  state  passenger  business $27,168,022  00 

For  Interstate  freight  business $39,833,444  00 

For  interstate  passenger  business $16,767,685  00 

That  for  the*  fiscal  year  ending  June  30,  1911,  its  revenues  in  the 
state  of  Washington,  under  the  old  tariff,  were : 

From  state  freight  business $6,415,416  35 

From  interstate  freight  business $5,877,130  10 

MisceUaneous  freight  earnings •  •  •  • .  $  561,050  41 

Intrastate  proportion  miscellaneous  freight  earnings $  292,806  60 

Interstate  proportion  miscellaneous  freight  earnings $  268,243  81 

Revenues  received  on  account  of  hire  of  freight  equipment. .  •  •  $  638,379  65 

Intrastate  proportion  of  same $  333,163  96 

Interstate  proportion  of  same $  305,215  68 

Revenues  from  intrastate  passenger  business $3,654,988  04 

From  Interstate  passenger  business $2,255,824  66 

Miscellaneous  passenger  earnings $  867,420  50 

Intrastate  proportion  of  same $  536,378  14 

Interstate  proportion  of  the  same $  331,042  36 

Rental  passenger  equipment $  836,647  69 

Intrastate  proportion  of  same $  208,169  47 

Interstate  proportion  of  same $   128,478  22 

Received  from  operations  connected  with  passenger  service. ...  $   124,500  04 

Intrastate  proportion  of  same. $     76,985  84 

Interstate  proportion  of  same $     47,514  20 

That  for  the  same  year  the  operating  expenses  for  the  state  of 
Washington  were  $13,280,609.31,  segregated  as  follows: 

For  carrying  freight $8,502,079  84 

For   carrying   passengers $4,778,529  47 

The  ton  miles  carried  Intrastate  freight  were 420,602,143 

The  ton  mUes  interstate  freight  carried  were 738,963,823 

That  one  ton  mile,  intrastate  freight,  costs  2^4  times  as  much  as 
one  ton  mile  interstate  freight.  That,  therefore,  of  the  total  freight 
expense — 

The  proportion  intrastate  would  be $4,993356  51 

The  proportion  interstate  would  be $3,508,723  83 

For  the  same  period — 

The  Intrastate  passenger  miles  were • 128,783,847 

The  interstate  passenger  miles  were 105,843,492 


Digitized  by  VjOOQ IC 


621  199  FEDBBAL  BEPORTEB 

That  the  Intrastate  passenger  miles  cost  15  per  cent,  more  than 
the  interstate  passenger  miles.  That,  therefore,  of  the  total  ex- 
pense for  carrying  passengers — 

The  proportion  for  intrastate  senrice  was $2J86,838  30 

The  proportion  for  interstate  serviee  was...'.. $1,991,691  08 

That  for  said  year  the  taxes  paid  were  chargeable  as  follows, 
segregated  on  the  basis  of  revenue : 

Against  intrastate  freight  earnings • $  442,881  65 

Against  interstate  freight  earnings |  405,729  45 

Against  intrastate  passenger  earnings $  276,723  92 

Against  interstate  passenger  earnings $  170,788  72 

The  total  earnings,  as  shown  for  intrastate  freight  and  freight 

equipment,    was. $7,041,386  91 

The  total  expense  and  taxes  chargeable  against  the  same  was. .  $5,436,238  16 
Leaving  an  income  of $1,605,148  75 

That  this  income  only  amounts  to  3.692  per  cent,  on  the  part  of 
the  property  assignable  to  intrastate  freight  business. 

The  total  intrastate  passenger  earnings,  including  rental  and 
hire  of  passenger  equipment,  were $4,476,521  49 

The  total  taxes  and  expenses  chargeable  against  the  same 
were $3,063,562  31 

Leaving  an  income  for  intrastate  passenger  business $1,412,959  18 


a  percentage  on  the  property  assignable  to  intrastate  pas- 
senger business  of  S.201  per  cent. 

That  on  the  total  valuation  assignable  to  all  intrastate  business, 
both  freight  and  passenger,  amounting  to  $70,648,971,  the  percent- 
age of  income  was  4.272  per  cent.  That,  using  the  same  method 
of  calculation  for  the  fiscal  year  ending  June  30,  1910,  the  income 
upon  such  valuation  was  4.771  per  cent.  That  the  rates  for  the 
years  1910  and  1911  are  as  great  as  can  be  reasonably  anticipated 
for  the  future,  and  constitute  a  less  rate  than  capital  employed  sim- 
ilarly in  the  state  of  Washington  generally  receives.  That  the 
charges  fixed  by  the  Commission  ire  much  lower  than  the  tariffs  of 
1910  and  1911,  and  that  the  change  will  cause  a  reduction  in  freight 
revenue  of  two  hundred  thousand  dollars  annually.  That  com- 
plainant's road  "is  well  and  judiciously  located,  properly  equipped 
and  built,  having  reference  to  the  business  of  the  country  and  that 
reasonably  to  be  expected,  and  is  well  and  economically  operated." 

The  prayer  of  the  complaint  is  that  the  order  of  the  Commission 
be  declared  unconstitutional  and  void,  and  the  rates  fixed  thereby 
unreasonable  and  confiscatory;  that  the  Commissioners  and  At- 
torney General  and  their  successors  be  enjoined  from  enforcing  the 
provisions  of  the  order  and  the  rates  fixed,  and  that  the  other  de- 
fendants and  all  other  shippers  be  enjoined  from  attempting  to  ship 
under  said  rates  or  to  enforce  the  provisions  of  the  order;  that  an 
accoimting  be  taken  of  complainant's  earnings  and  expenses  and 
the  value  of  the  portion  of  its  property  devoted  to  freight  traffic 
in  Washington;  and  that  an  ascertainment  be  made  of  the  return 
the  complainant  can  receive  thereon  under  existing  rates. 

The  bill  of  complaint  in  case  No.  1,093  alleges :  That  complain- 
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ant  fs  operating,  as  one  system,  lines  of  railway  in  the  state  of 
Washington  arid  other  states,  and  is  engaged  in  state  and  inter- 
state commerce.  That  the  defendants  Lee,  Jones,  and  Wilson  con- 
stitute the  Public  Service  Commission  of  the  state  of  Washington. 
That  the  defendant  Tanner  is  its  Attorney  General,  and  that  the 
defendants  Fred  Sylvester  and  George  E.  Sylvester  are  intrastate 
shippers  of  the  state  of  Washington,  sued  as  representatives  of  that 
class  of  shippers.  That  the  power  and  duty  of  the  Public  Service 
Commission  are  defined  by  chapter  81,  Washington  Laws  of  1905, 
as  amended  by  chapter  226  of  the  Laws  of  1907,  as  further  amended 
by  chapter  93  of  the  Laws  of  1909,  and  as  further  amended  by 
chapter  117  of  the  Laws  of  1911.  That  by  those  laws  it  is  made 
the  Commission's  duty  "to  supervise  and  regulate  the  operation  of 
public  carriers,  including  railroads  in  said  state,  *  *  *  to  pro- 
hibit charging  and  collection  of  unreiasonable  charges,  tariffs,  rates 
and  fares  and  to  prescribe  reasonable  charges,  rates  and  fares." 

That  complainant's  railroads  were  constructed  and  acquired  at 
the  fair  and  reasonable  value  thereof.  That  the  same  are  judi- 
ciously and  wisely  located,  and  have  been  at  all  times,  and  now  are, 
well,  properly,  and  economically  operated. 

That,  upon  complaint  to  said  Commission — made  by  certain  com- 
mercial organizations  of  the  cities  of  Tacoma  and  Seattle — ^that  the 
rates  and  fares  of  complainant  and  other  carriers  in  the  state  were 
unreasonably  high,  a  hearing  was  had,  and  the  Commission  made 
an  order  on  December  13,  1911,  reducing  the  intrastate  freight  rate. 
That  another  such  order  was  made  February  5,  1912. 

That  complainant  has  ever  since  complied  with  these  orders. 
That  the  law  of  the  state  of  Washington  provides  that  each  viola- 
tion of  these  orders  constitutes  a  separate  offense,  punishable  by 
a  fine  of  $1,000. 

That  the  orders  were  made  capriciously  and  arbitrarily,  contrary 
to  the  evidence  and  without  regard  to  complainant's  right  to  earn  a 
fair  return  on  its  property  devoted  to  the  public  use.  That  the  rates 
are  confiscatory  and  will  deprive  complainant  of  its  property,  without 
due  process  of  law,  in  violation  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

That  complainant's  outstanding  bonded  debt  amounts  to 1143,831,909  09 

That  complainant's  paid-up  capital  stock  amounts  to i209,981,S75  00 

That  said  capitalization  is  fair  and  reasonable,  and  represents  less 
than  the  actual  value  of  its  property. 

That  in  the  state  of  Washington  it  owns  875  miles  of  railroad.  That 
therein  it  operates,  as  owner  or  otherwise,  1,080  miles. 

That  the  Commission,  in  1909,  found  complainant's  property 

in  the  state  to  be  of  the  fair  market  value  of $69,577,212  00 

That  thereafter,  in  1910,  it  found  such  property  to  be  worth. .  $67,000,000  00 

That  complainant  has  ever  since  been  taxed  by  the  state  authorities 
on  these  values. 

That  the  value  of  its  property  devoted  to  its  business  as  a  common 
199F.— iO 


Digitized  by  VjOOQ IC 


626  199  FBDBRAL  BBPOBTBS 

carrier  in  the  state  of  Washington,  including  its  rights  and  f  ranchises» 
is  in  excess  of  $67,000,000.    That  the  value— 

Of  that  portion  of  its  property  within  the  state  nsed  in  intra- 
state freight  business  is  in  excess  of  the  sum  of $15,463,678  95 

And  of  such  property  devoted  to  intrastate  passenger  business 
is  in  excess  of $17,365,291  86 

That  the  complainant's  total  earnings  from  all  freight  traffic  in  the 
state — 

For  the  fiscal  year  ending  June  30,  1910,  were $5,463,603  81 

Of  which  there  was  intrastate $2,217,074  95 

And  of  which  there  was  interstate $3,246,528  86 

That  complainant's  operating  expenses,  rentals  and  taxes,  excluding 
fixed  charges  and  any  return  on  investment,  for  all  freight  business 
in  the  state — 

For  the  fiscal  year  ending  June  30,  1910,  were $4,409,188  47 

And  for  the  fiscal  year  ending  June  30,  1911,  were $4,893,918  42 

That  the  cost  of  doing  intrastate  business  is  much  greater  than  inter- 
state, from  two  to  five  times  as  great;  that  the  amount  of  expense 
properly  chargeable  to  intrastate  traffic  would  reduce  the  income,  un- 
der the  Coinmission's  order,  so  as  to  leave  an  insufficient  amount  to 
constitute  a  fair  return  on  the  property  devoted  to  this  use. 

That  substantially  45  per  cent,  of  complainant's  revenue  on  intra- 
state freight  traffic  is  derived  from  that  part  of  the  traffic  covered  by 
the  Commission's  order ;  that,  prior  to  the  enforcement  of  such  order, 
its  rates  were  from  25  to  50  per  cent,  higher  than  under  the  order; 
that  the  enforcement  of  said  order  would  decrease  its  earnings  from 
that  traffic  approximately  $300,000  annually. 

That  its  total  passenger  earnings  from  all  sources  in  the  state  of 
Washington — 

For  the  fiscal  year  ending  June  30,  1910,  were ^ $3,906,060  91 

Of  which  there  was  intrastate $2,543,2t>4  70 

And  of  which  there  was  Interstate $1,361,785  91 

That  the  total  of  like  earnings — 

For  the  fiscal  year  ending  June  30,  1911,  was •  $4,180,310  33 

Of  which  there  was  intrastate $2,512,507  48 

And  of  which  there  was  interstate $1,667,802  85 

That  its  expenses  on  passenger  business  in  the  state  of  Washing- 
ton— 

For  the  fiscal  year  ending  June  30,  1910,  were •••••  $3,538,754  79 

And  for  the  fiscal  year  ending  June  30,  1911,  they  were $4,221,727  82 

That,  if  complainant  should  refuse  to  comply  with  such  orders,  a 
multitude  of  damage  suits  against  it  and  its  agents  would  result  That 
the  earnings  from  any  class  of  freight  business  can  be  readily  deter- 
mined, but  that  the  expenses  cannot  be  accurately  determined,  as  the 
same  property  is  being  used  at  the  same  time  in  the  carrying  of  hun- 
dreds of  daily  items  of  both  state  and  interstate  traffic.  That  it  will 
require  an  accounting  to  ascertain  the  approximate  cost  of  doing 
purely  state  business. 
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That  its  intrastate  transportation  earnings  for  the  fiscal  year  ending 
June  30,  1910,  were  approximately  2  per  cent,  of  the  value  of  its  prop- 
erty devoted  to  that  business.  That  for  the  fiscal  year  ending  June 
30,  1911,  it  was  less  than  1  per  cent.  That  for  the  fiscal  year  ending 
June  30,  1912,  and  subsequent  years,  its  earnings,  under  the  old  tar- 
iflFs,  would  not  exceed  those  of  1910  and  1911,  and  that  for  such  time, 
under  the  tariffs  fixed  by  the  Commission's  order,  its  percentage  of 
gain  would  be  much  less. 

That  an  important  part  of  complainant's  business  consists  of  all  rail 
shipments  from  different  parts  of  the  United  ^States  to  points  in  East- 
em  Washington.  That  in  such  trade  it  must  compete  with  the  water 
and  rail  routes  by  way  of  the  Pacific  ports.  That,  by  the  Commis- 
sion's order,  the  water  and  rail  rate  for  interstate  traffic  was  materially 
lowered.  That  complainant  and  other  all-rail  carriers,  to  meet  such 
lowered  rate,  were  compelled  to  lower  their  ifiterstate  all-rail  rate. 
That  this  result  constitutes  an  unlawful  interference  with  interstate 
commerce  in  violation  of  article  1,  §  8,  of  the  Constitution  of  the 
United  States. 

That,  by  reducing  the  rates  from  Western  Washington  commercial 
centers  to  local  distributing  points  in  Washington,  near  its  other 
boundaries,  there  will  be  such  a  marked  discrimination  against  inter- 
state traffic  with  points  just  beyond  the  borders  of  the  state  as  to  force 
a  reduction  in  the  rate  on  interstate  shipments.  That  this,  also,  con- 
stitutes an  unlawful  interference  with  interstate  commerce. 

The  prayer  of  the  complaint  is  that  the  order  of  the  Public  Service 
Commission  be  vacated  as  confiscatory,  for  injunctive  relief  against 
the  defendants,  and  for  an  accounting  to  determine  the  value  of  com- 
plainant's property  devoted  to  intrastate  freight  traffic  in  Washington. 

[1]  Under  the  demurrers,  the  first  ground  urged  is  that  there  is  a 
misjoinder  of  parties  defendant,  in  that  certain  shippers  are  joined 
with  the  members  of  the  state  Commission  and  the  state's  Attorney 
General  as  defendants — it  being  alleged  that  they  will,  unless  enjoined, 
seek  to  enforce  the  rates  fixed  by  the  Commission.  They  are  sued  as 
representatives  of  that  class  of  shippers,  shipping  the  commodities 
affected  by  the  modified  rates.  Therefore  they  are  proper,  if  not  nec- 
essary parties.  Though  not  directly  ruled  upon,  this  course  has  been 
noticed  with  apparent  approval  by  the  Supreme  Court  in  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441,  52  L.  Ed.  714,  13  L.  R.  A. 
(N.  S.)  932,  14  Ann.  Cas.  764.  While  it  is  true  that,  through  the  Com- 
mission and  the  state's  Attorney  General,  the  public  is  represented, 
though  the  state  is  not  sued,  yet  the  shippers  joined  as  defendants 
are  representatives  of  a  class  directly  and  particularly  aflfected. 

[2]  Even  if  this  point  were  not  so  determined,  yet,  as  the  demurrer 
is  on  the  ground  that  the  shippers  are  neither  necessary  or  proper 
parties,  it  follows  that  they,  and  not  the  other  parties,  who  are  neces- 
sary and  proper,  alone  can  object  on  the  ground  of  misjoinder.  16 
Cyc.  205,  and  citations. 

[3]  .The  demurrer  also  goes  to  those  certain  paragraphs  of  the  Great 
Northern  bill  which  attack  the  Commission's  order,  because  its  result. 
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it  is  alleged^  will  be  to  regulate  and  control  interstate  commerce  from 
Pacific  ports  with  those  distributing  points  outside  of  the  state  that 
are  in  close  competition  with  points  within  the  state  to  which  latter, 
the  rates  are  directly  aflPected  by  the  Commission's  order.  The  bill 
does  not  name  any  particular  towns  or  any  points  affected.  Nor  does 
it  give  any  general  or  specific  information  concerning  the  disparity  in 
rates  between  the  points  within  the  state  and  those  claimed  to  be  af- 
fected outside  of  the  state.  The  allegations  in  these  particulars  are 
insufficient. 

If  the  conclusion  of  the  pleader  alone,  without  detailed  information, 
is  considered,  it  is  shown  that  the  effect,  which  it  is  contended  the 
Commission's  rates  would  have  upon  interstate  rates,  is  not  a  necessary 
or  direct  result;  but,  if  at  all  effective,  they  become  so  because  the 
carrier — for  prudential  reasons,  to  prevent  friction  with  the  interstate 
shippers  and  possible  loss  of  business  on  account  of  too  great  a  dis- 
parity between  th^  intrastate  and  interstate  rates  to  adjacent  points — 
would  lower  the  interstate  rate  to  more  nearly  conform  to  the  intra- 
state rate.  This  is  neither  the  legal  effect  of  the  Commission's  order 
nor  the  direct  result.  It  is  merely  incidental,  and  would  not  form  a 
basis  to  avoid  the  Commission's  order  on  the  alleged  ground  that  it 
will  regulate  and  control,  interstate  commerce,  or  put  a  burden  thereon. 
If  the  rates  fixed  are  just  and  reasonable,  this  alone  would  not  defeat 
the  CcMnmission's  action.  Woodside  v.  Tonopah  &  R.  G.  Co.  (C.  C.) 
184  Fed.  358,  360;  O:  R.  &  N.  R.  R.  Co.  v.  Campbell  (C.  C.)  173  Fed. 
957;   Southern  Pacific  R.  R.  Co.  v.  Campbell  (C.  C.)  189  Fed.  182. 

^[4]  Both  bills  are  demurred  to  upon  the  ground  that  neither 
states  any  equitable  ground  for  relief,  but  that  both  show  affirma- 
tively that  the  Commission's  order  is  not  confiscatory,  nor  will  it 
deprive  complainants  of  a  reasonable  and  fair  return  upon  the  value 
of  their  property  devoted  to  the  public  use.  It  has  been  contended 
in  support  of  the  demurrers  that,  as  long  as  there  would  be  any 
return  to  complainants  over  and  above  expenses,  the  Commission's 
order  could  not  be  held  to  be  confiscatory  or  avoided.  Cotting  v. 
Kansas  City  Stockyards,  183  U.  S.  79,  22  Sup.  Ct.  30,  46  L.  Ed. 
92.  This  cannot  be  held  to  be  the  fair  and  reasonable  return  upon 
the  investment  to  which  the  law  gives  complainants  the  right. 
Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  192,  53 
L.  Ed.  382,  15  Ann.  Cas.  1034;  San  Diego  Land  &  Town  Co.  v. 
National  City,  174  U.  S.  739,  19  Sup.  Ct.  804,  43  L.  Ed.  1154;  San 
Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  571, 
47  L.  Ed.  892.  In  support  of  the  demurrer  to  the  Northern  Pa- 
cific bill,  it  has  been  earnestly  contended  that  the  court  should  de- 
termine as  a  matter  of  law  that  4  per  cent,  per  annum — that  being 
approximately  the  rate  of  return  which  the  bill  admits  complainant 
would  receive  under  the  Commission's  order — is  a  fair  and  ade- 
quate return  upon  the  value  of  complainant's  property. 

The  question  of  what  is  a  fair  and  adequate  return  is  a  mixed 
one  of  law  and  fact.  Complainant  in  cause  No.  1,094  alleges  in  its 
bill: 
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"The  return  which  jour  orator  received,  as  aforesaid,  in  the  years  1910  and 
1911  is  about  as  large  as  your  orator  can  reasonably  anticipate  for  the  fu- 
ture, by  reason  of  increased  competltiTe  conditions,  «  «  «  and  is  a  less 
rate  than  your  orator  is  entitled  to  hare  upon  its  capital  invested  in  the 
business  of  transportation,  and  is  a  less  rate  than  capital  employed  in  other 
and  somewhat  similar  btisiness  in  the  state  of  Washington  generally  receives." 

In  Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  19,  at  page  49,  29 
Sup.  Ct.  192,  at  page  199  (S3  L.  Ed.  382,  IS  Ann.  Cas.  1034),  it  is 
said: 

'^nder  the  circumstances  the  court  held  that  a  rate  which  would  permit 
a  return  of  6  per  cent  would  be  enough  to  avoid  the  charge  of  confiscation, 
and  for  the  reason  that  a  return  of  such  an  amount  was  the  return  ordi- 
narily sought  and  obtained  on  investments  of  that  degree  of  safety  in  the 
city  of  New  York,  Taking  all  the  facts  into  consideration,  we  concur  with 
the  court  below  on  this  question,  and  think  complainant  is  entitled  to  6  per . 
cent,  as  a  fair  return  on  the  value  of  its  property  devoted  to  public  use.  * 
•  ♦  •  Of  course,  there  is  always  a  point  below  which  a  ratfe  cannot  be  re- 
duced and  at  the  same  time  permit  a  proper  return  upon  the  value  of  the 
property.  ♦  •  ♦ »»  Central  of  Ga.  R.  R.  Co.  v.  R.  R.  Commission  of  Ala. 
(C.  C.)  161  Fed.  925;  L.  &  N.  R.  R,  Co.  v.  Brown  et  al.,  R.  R.  Cohimissioners 
(a  C.)  128  Fed.  947;  New  Memphis  Gas  &  Li^^  Co.  ▼.  City  of  Memphis 
(C.  C.)  72  Fed.  952 ;  Spring  Valley  Water  Co.  v.  City  &  County  of  San  Fran- 
cisco (C.  C.)  124  Fed.  574;  Milwaukee  Elec.  Ry.  &  Light  Co.  v.  City  of  MU- 
waukee  (0.  0.)  87  Fed.  577,  585 ;  Puget  Sound  Blec.  Ry.  ▼.  R.  R.  Commission, 
65  Wash,  75,  117  Pac.  739. 

[5]  It  IS  further  contended  in  support  of  the  demurrers  that 
there  is  no  equity  in  either  bill  because  there  is  no  allegation  of 
the  revenue  derived  from  each  class  of  freight  affected  by  the  or- 
der, nor  an  allegation  of  the  expenses  properly  chargeable  against 
each  class. 

The  Northern  Pacific  bill  shows  that,  while  that  complainant 
and  the  Commission  agree  that  the  total  value  of  the  railroad  com- 
pany's property  in  the  state  of  Washington  is  $127,250,000,  yet  they 
do  not  agree  concerning  what  portion  of  this  total  is  used  in  intra- 
state commerce;  complainant  alleging  it  to  be  $70,648,971,  and  the 
Commission  finding  it  to  be  $52,172,500.  In  the  Great  Northern 
bill  the  value  of  its  property  devoted  to  intrastate  traffic  is  alleged 
to  be  in  excess  of  $32,828,970.81 ;  but  it  is  alleged  that  the  Commis- 
sion has  found  it  to  be  $30,150,000.  It  is  upon  the  true  valuation — 
if  either  of  these  be  so — that  the  complainants  are  entitled  to  a  fair 
and  reasonable  return.  Thus  one  ground  of  the  controversy  is  dis- 
closed by  the  bills.  The  complainants'  general  distance  freight 
schedule,  which  was  modified  by  the  Commission,  provided  rates 
for  ten  classes  of  freight.  For  a  distance  of  five  miles  the  cost  was 
graded  down  from  10  cents  a  hundred  for  the  first  class,  through 
the  intervenin|f  eight  classes  to  2  cents  a  hundred  for  the  tenth 
class — class  "E."  The  advance  in  each  rate  for  the  different  classes 
was  uniform  regarding  one  another  for  greater  distances  than  five 
miles,  but  the  charge  by  mile  uniformly  diminished  with  the  in- 
crease in  the  length  of  the  haul.  For  example:  For  100  miles 
the  rate  was  00  cents  a  hundred  for  first  class  and  12  cents  a  hun- 
dred for  class  "E."  For  200  miles  the  rate  was  $1  a  hundred  for 
the  first-class  freight,  and  20  cents  a  hundred  for  class  "E."    For 


Digitized  by 


Google 


630  199  FEDERAL  REPORTER 

500  miles  the  rate  was  $1.80  a  hundred  for  the  first-class  freight 
and  36  cents  a  hundred  on  class  "E." 

The  Commission's  order  recognized  and  adopted  the  system  af 
classification  embodied  in  the  complainant's  tariff,  but  made  a 
graduated  reduction  in  all  the  rates  of  these  classes,  except  the 
rate  for  the  first  five  miles.  For  example,  the  rate  for  first  class 
for  100  miles  was  50  cents  a  hundred,  instead  of  60  cents,  a  re- 
duction of  16%  per  cent.  For  300  miles  the  rate  was  made  91 
cents  a  hundred,  instead  of  $1.40,  a  reduction  of  35  per  cent.  For 
500  miles  the  rate  was  made  $1.28  a  hundred,  instead  of  $1.80,  a 
reduction  of  a  little  more  than  28  per  cent.  By  the  order  of  the 
Commission,  it  was  provided  that  the  rates  for  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  classes  should 
not  exceed  85,  70,  60,  50,  50,  40,  30,  25  and  20  per  cent.,  respec- 
tively, of  the  first-class  rate.  Other  tariffs  were  affected  by  the 
Commission's  order,  but,  like  the  foregoing,  the  reduction  and 
changes  were  made  with  mathematical  uniformity.  This  is  enough 
to  disclose  that  the  Commission's  order,  changing  the  tariff  in  this 
manner,  was  done  to  absorb  what  was  conceived  to  be  a  general 
overcharge  arising  from  some  basic  diflference  as  an  overvaluation 
of  the  property  devoted  to  intrastate  use.  To  absorb  this  gen- 
eral overcharge,  a  uniform  reduction  was  made.  It  is  thus  made 
apparent  that  the  controversy  does  not  apply  to  this  or  that  par- 
ticular one  of  these  10  classes  of  freight  in  any  way  different  from 
the  others;  but  that  it  concerns  them  all.  The  Commission  by 
adopting  the  same  uniform  ratio  for  the  reduction  in  freight  rates 
from  first  class  down  to  the  tenth,  or  "E,"  class,  shown  in  the  rail- 
road's tariff,  conceded  the  proper  exercise  by  the  railroad  of  a  dis- 
cretion in  the  matter  of  classification,  so  far  as  the  class  rates  are 
related  to  one  another. 

This  contention  is  made  on  what  is  conceived  to  be  the  author- 
ity of  Cotting  V.  Kansas  City  Stockyards,  183  U.  S.  79,  22  Sup. 
Ct.  30,  46  L.  Ed.  92.    But,  even  in  that  case,  it  is  warningly  said : 

"The  court  (Supreme  Ck)urt)  has  held  that  the  Legislature  may  not  pre- 
scribe rates  which,  if  enforced,  would  amount  to  a  confiscation  of  the  prop- 
erty. But  It  has  not  held  affirmatively  that  the  Legislature  may  enforce 
rates  which  stop  only  this  side  of  confiscation  and  leave  the  property  in  the 
hands  and  under  the  care  of  the  owner»  without  any  remuneration  for  its 
use." 

If  the  Commission  had  attempted  to  reform  the  rates  as  a  whole 
(Cotting  V.  Kansas  City  Stockyards,  supra,  at  page  89  of  183  U. 
S.,  22  Sup.  Ct.  30,  46  L.  Ed.  92),  then  the  statements  of  totals,  as 
in  the  Northern  Pacific  bill,  would  probably  have  been  sufficient. 
The  carrier  is  not  primarily  concerned  as  to  the  uniformity  of  the 
rates,  and  cannot  complain  of  what  it  names  as  discrimination  in 
rates  "so  long  as  the  total  is  enough  to  furnish  such  return" — a 
reasonable  return  upon  a  fair  valuation  of  its  property.  "It  is  not 
important  that,  with  relation  to  some  customers,  the  price  is  not 
enough."  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  19,  at  page 
54,  29  Sup.  Ct.  192,  at  page  201  (53  L.  Ed.  382,  15  Ann.  Cas.  1034). 
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But  the  converse  is  not,  necessarily,  true.  The  particular  ship- 
pers and  the  public  do  have  an  interest  in  the  uniformity  of  the 
rates,  and  there  should  be  no  discrimination  "for  which  good  rea- 
sons cannot  be  given."  Id.  In  the  absence  of  any  allegation  con- 
cerning the  rates  not  affected  by  the  order,  under  certain  circum- 
stances, the  presumption  might  be  warranted  that  such  other  rates 
were  properly  adjusted — neither  too  high  nor  too  low — but  in  the 
present  controversy  the  rates,  the  source  of  revenue,  and  the  ex- 
penses are  interdependent,  and  it  is  not  only  necessary  to  deter- 
mine whether  the  total  revenue  is  threatened  with  confiscation  or 
depreciation  beyond  what  is  a  reasonable  and  fair  return,  but  it  is 
necessary  to  ascertain  whether  the  rates  affected  are  to  bear  too 
little  of  the  burdens  of  the  total  traffic,  or  whether  they  have  been 
bearing  too  much  of  that  burden.  This  cannot  be  shown  until  the 
modified  intrastate  rates  are  segregated  from  those  which  the  Com- 
mission did  not  touch  in  its  order  and  the  rate  of  income  from 
each  and  the  expenses  chargeable  to  each  are  disclosed.  These 
rates  are  on  trial  more  particularly  than  the  entire  intrastate 
freight  rates. 

Complainants  have  recognized  the  necessity  of  setting  out  the 
revenue  from  passenger  business,  as  well  as  freight.  This  must 
be  done  under  any  circumstances  to  establish  that  the  total  revenue 
is  not  unreasonably  high.  Being  armed  with  the  right  of  eminent 
domain,  the  right  to  take  for  its  use  the  property  of  the  individual 
at  its  fair  market  value,  the  public  is  entitled  to  the  services  of 
the  common  carrier  at  what  they  are  reasonably  worth — at  least 
so  long  as  such  services  so  furnished  will  afford  the  carrier  a  rea- 
sonable return  upon  its  property  devoted  to  the  public  use.  The 
public,  therefore,  has  the  right  to  freight  rates  in  which  there  is  no 
unreasonable  discrimination  against  any  locality  or  class  of  freight. 
The  tabulation  of  values,  revenues,  and  expenses  in  both  bills  of 
complaint  fail  to  disclose  the  net  revenue  derived  in  the  past  under 
the  old  rates  from  the  classes  of  freight  included  in  the  Commis- 
sion's order.  They  do  not  disclose  the  amount  of  expenses  prop- 
erly chargeable  to  those  classes ;  nor  set  T)ut  any  estimate  of  what 
the  revenue  and  expense  would  be  on  the  same  under  the  Com- 
mission's order.  They  do  not  disclose  what,  if  any,  net  revenue  has 
been  realized  from  the  intrastate  freight  rates  not  affected  by  the 
order,  nor  whether  the  same  were  carried  at  a  profit  or  loss. 

The  Great  Northern  bill  does  not  show  the  expenses  properly 
chargeable  to  intrastate  freight,  alleging  that  the  expenses  cannot 
be  ascertained  with  mathematical  certainty.  The  presumption 
upon  demurrer  would,  therefore,  be  that  freight,  other  than  in 
those  classes  affected  by  the  order,  was  not  carried  at  a  profit. 
There  must  be  some  point  beyond  which  a  carrier  cannot  go  in 
discriminating  in  freight  charges  against  various  classes  of  freight, 
else  one  class  may  be  compelled  to  bear  the  expense  of  the  whole 
traffic. 

Without  deciding  the  question  finally  upon  these  demurrers,  it 
is  held  that  it  is  not  sufficient  to  justify  the  revenue  received  on 
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the  freight  fates  as  a  whole,  but  that  the  facts  should  lie  given  jus- 
tifying the  rates,  as  a  whole,  changed  by  the  Commission;  that 
this  cannot  be  done  without  a  segregation  of  those  classes  and  rates 
from  the  others.  It  is  stated  in  the  bills  the  number  of  ton  miles 
carried  intrastate,  the  cost  per  mile  of  the  freight  so  carried,  that 
the  effect  of  the  Commission's  order  would  be  to  reduce  the  North- 
ern Pacific's  income  $200,000  per  annum  and  the  Great  Northern's 
income  $300,000  per  annum ;  that  45  per  cent,  of  the  Great  North- 
ern's intrastate  freight  revenue  is  derived  from  the  rates  modified 
by  the  Commission's  order. 

While  the  foregoing  does  not  furnish  the  requisite  information, 
it  does  show,  with  the  other  facts  alleged,  a  sufficient  grasp  of 
the  details  of  the  business  in  these  particulars  to  enable  the  com- 
plainants to  furnish  approximately  correct  statements  of  these 
amounts,  and  this  before  entering  upon  a  reference  and  accounting. 
The  difficulty  in  forming  a  reasonably  accurate  estimate  of  the 
amount  to  be  credited  and  charged  to  the  different  classes  of  freight 
traffic  is  obvious,  especially  so  as  its  subdivision  into  different 
classes  is  extended.  The  Supreme  Court  has  said:  "How  specu- 
lative" are  these  figures  that  are  "set  down  with  delusive  exact- 
ness." City  of  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  225  U.  S. 
430,  32  Sup.  Ct.  741,  56  L.  Ed.  1151;  Southern  Pacific  Ry.  Co.  v. 
Railroad  Commission  (D.  C.)  193  Fed.  699;  South.  Pac.  Ry,  Co.  v. 
Campbell  (C  C.)  189  Fed.  182. 

The  foregoing  shows  the  more  need. of  a  painstaking  effort  to 
narrow  the  issues  and  develop  with  precision  all  the  equities  of  the 
cause  from  its  irfception.  The  allegations  in  the  bills  concerning 
the  danger  of  incurring  great  daily  penalties,  if  the  Commission's 
order  was  not  complied  with,  were  evidently  inserted  as  a  ground 
justifying  the  asking  of  equitable  relief  and  not  as  an  attack  upon 
the  commission  law  itself  under  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  19,  at  pages  53,  54,  29  Sup.  Ct.  192,  53  L.  Ed.  382, 
IS  Ann.  Cas.  1034;  Reagan  v.  Farmers'  Loan  &  Trust  Co.,  154 
U.  S,  362,  14  Sup.  Ct.  104Z,  38  L.  Ed.  1014;  Berea  College  v.  Com- 
monwealth of  Kentucky,  211  U.  S.  45,  54,  29  Sup.  Ct.  33,  53  h. 
Ed.  81. 

The  demurrers  will  be  sustained. 


In  re  WRIGHT-DANA  HARDWARE  CO. 

Petition  of  CANTWELL. 

(District  Court,  N.  D.  New  York.    October  28,  1912.) 

1.  EviDVNOE  (I  471*)— Wftnesses  (I  240*)— Examination  of  Witnbs»— Lead- 
INO  Questions— Conclusion. 

On  an  issue  as  to  whether  certain  paint  returned  by  a  bankra];>t  to 
claimant  had  been  sold  to  the  bankrupt  or  was  on  consignment,  a  sales- 
man of  the  bankrupt  was  asked,  '*That  the  stock  of  paint  then  was  taken 

*For  othw  CMM  Mt  Mm«  topic  4  |  mumbsb  in  D«c.  *  Am.  Digs.  1907  to  dat^  ft  Rep'r  IndoxM 
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by  Inventory  and  payment  was  then  made  to  W.  Paint  Company;  that 
Is,  the  proceeds  of  the  sales  for  the  previous  year  were  turned  over  to 
the  W.  Paint  Company  less  commission?"  Held,  that  such  question  was 
leading,  suggestive,  and  objectionable  as  ^calling  for  a  conclusloiL 

[Ed.  Note.'—For  other  cases,  see  Evidence,  Cent  Dig.  §§'2149-2185; 
Dec.  Dig.  §  471;*    Witnesses,  Cent  Dig.  §§  795,  837-839,  841-846,  849- 
851;    Dec.  Dig.  §  240.*] 
2.  Bankbxjptot  (§•  840*)— Claims— Bvidencb—Relbvanot. 

On  an  issue  as  to  whether  certain  paint  returned  by  a  bankrupt  to 
claimant  was  sold  or  on  consignment,  evidence  that  when  claimants 
agent  came  to  remove  the  same  he  was  referred  to  the  bankrupt's  attor- 
neys by  a  mere  servant  of  the  bankrupt,  and  after  consulting  with  them 
they  consented  that  the  paint  should  be  removed,  ^nd  told  him  that  he 
had  a  right  to  remove  it  was  incompetent  and  immaterial;  the  bank- 
rupt's attorneys  having  no  authority  to  permit  such  removal,  or  de- 
termine the  question. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §  527;  Dec. 
Dig.  §  340.*] 

In  the  matter  of  bankruptcy  proceedings  of  the  Wright-Dana  Hard- 
ware Company.  Application  to  review  referee's  order  dismissing  the 
petition  of  John  A.  Cantwell,  as  trustee,  to  expunge  the  claim  of  the 
Warren  Paint  Company,-  on  the  ground  that  it  was  too  great,  and  that 
plaintiff  had  received  preferences  from  the  bankrupt  and  had  not  sur- 
rendered the  same.  Referee's  order  reversed,  and  cause  returned  for 
new  trial. 

Charles  B.  Mason,  of  Utica,  N.  Y.,  for  claimant. 
Martin  &  Jones,  of  Utica,  N.  Y.,  for  trustee. 

RAY,  District  Judge.  The  petition  in  bankruptcy  was  filed  against 
the  Wright-Dana  Hardware  Company  on  the  17th  day  of  January, 
1912,  and  adjudication  was  made  on  the  5th  day  of  February,  1912. 
On  the  27th  day  of  February,  1912,  John  A.  Cantwell  was  duly  ap- 
pointed trustee  and  he  duly  qualified. 

April  26,  1912,  Warren  Paint  Company,  of  Warren,  Ohio,  a  cor- 
poration of  that  state,  filed  its  claim  on  four  promissory  notes,  viz. : 
One  dated  March  22,  1911,  for  $500,  due  in  six  months;  one  dated 
October  23,  1911,  for  $400,  due  in  four  months;  one  dated  November 
22,  1911,  for  $600,  due  in  four  months;  and  one  dated  December  22, 
1911,  for  $400,  due  in  four  moftths — and  for  balance  claimed  to  be 
due  on  open  account,  $1,796.42. 

The  trustee  filed  his  petition  for  the  disallowance  and  expurgation 
of  said  claim,  on  the  ground  the  Warren  Paint  CcMnpany  had  received 
preferences  during  the  months-  of  January  and  February,  1912,  and 
particularly  on  the  5th  and  6th  days  of  February,  1912,  and  had  not 
surrendered  such  preferences.  On  the  5th  day  of  February,  1912,  the 
same  day  the  adjudication  was  made,  the  Warren  Paint  Company  by 
its  agent  or  representative,  and  with  laiowledge  of  the  bankruptcy  pro- 
ceedings and  adjudication,  entered  the  store  and  place  of  business  of 
Wright-Dana  Hardware  Company,  and  with  the  acquiescence  of  the 
person  there  in  charge,  but  without  any  action  on  the  part  of  that  com- 
pany, as  such,  took  possession  of  and  carried  away  paint  to  the  value 
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of  $1,766.80.  The  claim  of  the  Warren  Paint  Company  was  and  is 
that  this  paint  was  its  own  property,  which  it  had  sent  to  the  Wright- 
Dana  Hardware  Company  on  consignment  for  sale  by  that  company 
as  agent  of  the  Warren  Paint  Company,  the  said  Hardware  Company 
to  pay  over  the  proceeds  of  such  sales,  retaining  a  commission  for 
doing  the  business,  and  that  the  bankrupt  company  had  no  other  in- 
terest in  such  paint  The  claim  and  contention  of  the  trustee  was  and 
is  that  such  paint  was  sold  to  the  Wright-Dana  Hardware  Conipany 
and  was  its  property,  and  that  by  taking  and  removing  the  paint  as 
it  did  the  Warren  Paint  Company  received  a  preference. 

The  real  question  is:  Who  owned  the  paint  so  removed?  There 
are  facts  and  circumstances  pointing  to  ownership  in  the  Wright-Dana 
Hardware  Company,  and  others  pointing  to  ownership  in  the  Warren 
Paint  Company.  The  referee  has  made  some  25  findings  of  special 
facts,  but  some  of  them  have  no  support  whatever  in  tiie  evidence. 
The  claimant,  Warren  Paint  Company,  claims  that  there  was  a  written 
contract  between  the  parties  as  to  this  paint,  by  the  terms  of  which 
the  Warren  Paint  Company  was  to  send  same  on  consignment  to  the 
Wright-Dana  Hardware  Company,  expressly,  retaining  title  and  own- 
ership, for  sale,  the  proceeds  of  such  sale,  after  deducting  commission, 
to  be  the  property  of  said  Warren  Paint  Company  and  immediately 
remitted  to  it,  the  paint  to  be  insured  in  the  name  and  for  the  benefit 
of  said  Warren  Paint  Company.  This  written  agreement  was  not  pro- 
duced, and  the  claim  is  that  it  has  been  lost  since  the  paint  was  taken 
by  the  Warren  Paint  Company.  A  written  contract  between  the  par- 
ties relating  to  the  sale  of  paints  for  the  Warren  Paint  Company  by 
the  Wright-Dana  Hardware  Company,  made  January  1,  1906,  was 
produced  and  put  in  evidence,  and  evidence  was  given  that  the  con- 
tract in  force  when  the  paints  in  question  were  sent  to  the  said  Hard- 
ware Company  was  substantially  identical,  except  in  certain  unim- 
portant particulars.    That  agreement  contained  the  provision : 

"The  party  of  the  first  part  [Warren  Paint  Company]  agrees  to  insure  In 
their  own  name  the  stock  of  paint  consigned,  and  the  party  of  the  second 
part  rWrlght-Dana  Hardware  Company]  shall  not  be  responsible  for  any  loss 
or  damage  by  fire  to  said  stock." 

The  closing  clause  of  such  contract  reads : 

*'The  goods  sold  at  net  prices  are  marked  in  red  ink  in  the  price  list  of 
1906,  and  forms  a  part  of  this  contract" 

By  the  first  clause  it  is  provided  that: 

•  'The  party  of  the  first  part  hereby  agrees  to  give  the  party  of  the  second 
part  the  exclusive  agency  or  sale  of  their  goods  from  January  1,  1906,  to 
December  31, 1906,  upon  all  territory" 

— Specifying  territory.     It  also  contains  the  following: 

"Each  party  to  this  contract  is  to  keep  on  their  ledgers  two  accounts,  one 
known  as  the  personal  account  and  the  other  as  the  consignment  or  stock 
account  All  consigned  goods  to  be  billed  at  the  regular  dealer's  price,  as 
shown  upon  the  price  list  and  discount  sheet  of  1906,  of  the  Warren  Paint 
Company,  and  to  be  f.  o.  b.  tJtica,  N.  T.  All  goods  not  so  consigned  are  to 
be  at  net  prices  as  agreed  upon  by  the  parties  hereto  and  to  be  f.  o.  b.  War- 
ren, Ohio.     The  second  party  is  to  store  the  goods  and  take  care  of  the 
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same,  to  receive  and  ship  all  goods  without  any  extra  charge.  Upon  all  con*- 
signed  goods  that  are  sold  by  the  Wright-Dana  Hdw.  Co.,  or  their  agents, 
the  following  commissions  are  to  be  allowed :  Upon  outside  and  inside  White, 
15% :  upon  all  other  goods  other  than  net  goods,  a  discount  of  20%  is  to  be 
allowed.  The  second  party  have  the  right,  upon  the  15th  of  each  month,  to 
settle  for  all  goods  that  have  been  sold  during  the  month  previous^  and  re- 
ceive therefor  an  ext^a  discount  of  3%  upon  all  such  payments.  ♦  ♦  ♦  An 
invoice  is  to  be  taken  at  the  close  of  each  year,  and  whatever  shortage  or 
deficiency  may  appear  the  second  party  is  to  settle  for  upon  the  terms  stated 
abova" 

The  officers  of  the  Wright-Dana  Hardware  Company  testified  in 
substance  that  they  did  not  understand  they  were  purchasing  the  goods, 
but  receiving  them  on  consignment  tp  sell  for  the  Warren  Paint  Com- 
pany on  commission.  The  Wright-Dana  Hardware  Company  did  not 
keep  the  proceeds  of  the  sales  of  paints  received  under  the  contract, 
if  it  existed  as  claimed,  separate  or  distinct  from  its  own  funds,  and 
did  not  keep  any  account  of  sales  made.  It  put  the  money  with  its 
own  moneys,  and  used  it  as  its  own  money,  and  no  objection  was  made 
by  the  Warren  Paint  Company.  At  long  intervals  account  of  paints 
sold  was  got  at  by  counting  up  stock  received  and  stock  not  on  hand, 
and  figuring  the  value,  deducting  commissions,  and  the  Warren  Paint 
Company  took  notes  for  the  amount  due.  The  notes  in  question  were 
given  for  the  sums  found  due  at  the  dates  of  such  notes,  respectively. 
Some  payments  were  made  on  account  from  time  to  time.  This  mode 
of  dealing  was,  of  course,  wholly  inconsistent  with  the  existence  of 
such  a  contract  as  is  claimed,  and  with  ownership  of  the  paints  by 
the  Warren  Paint  Company. 

The  referee  finds  as  follows: 

*^hat  the  proceeds  of  the  sale  of  the  Warren  paint  were  put  into  the  gen- 
eral funds  of  the  store  of  the  bankrupt  and  were  subsequently  turned  over 
by  the  bankrupt  to  the  Warren  Paint  Company.  That  it  was  not  a  practical 
Ihing  in  the  business  of  the  bankrupt  to  keep  a  separate  account  of  the  sales 
made  of  the  Warren  paint" 

These  findings  of  fact  are  not  only  unsupported  by  evidence,  but 
are  contrary  to  the  evidence.  The  paint  was  not  mixed  with  other 
paints,  and  when  any  of  it  was  sold  it  was  not  only  easy,  but  perfectly 
practicable,  to  make  an  account  of  it  in  a  separate  book  or  in  a  sep- 
arate account.  While  it  is  true  that  the  (now)  bankrupt  company  put 
the  proceeds  of  the  sales  of  this  paint  into  the  general  funds  of  the 
store,  and  also  used  such  proceeds  as  its  own,  it  did  not  subsequently 
turn  them  over  to  the  Warren  Paint  Company,  except  in  part,  making 
payments  on  account.  The  notes  to  which  attention  has  been  called 
were  given  for  moneys  due  the  Warren  Paint  Company  for  such 
paints  sold  by  said  company,  and  which  paints  had  been  received  under 
the  alleged  agreement.  The  evidence  shows,  conceding  payments  on 
account  to  be  a  subsequent  turning  over  of  the  proceeds  of  sales,  that 
much  the  greater  part  of  such  proceeds  were  never  turned  over.  If 
the  contract  existed  as  claimed,  and  the  paints  belonged  to  the  Warren 
Paint  Company,  as  there  was  no  agreement  to  loan -such  proceeds,  the 
Wright-Dana  Hardware  Company  continually  converted  such  money 
to  its  own  use,  and  the  Warren  Paint  Company  from  time  to  time 
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waived  the  tort  by  taking  payments  on  account,  and  especially  by  tak- 
ing notes.  There  is  no  evidence  it  charged  any  interest  on  the  money 
so  used  by  the  (now)  bankrupt  company. 

Up  to  April  29,  1911,  all  paints  shipped  to  the  Wright-Dana  Hard- 
ware Company  were  billed  as  follows,  and  accounts  sent,  viz. : 

"The  Warren  Paint  Co.,  Paint  and  Color  Manufacturers,  Warren,  Ohio. 
Sold  to  Wright-Dana  Hardware  Co.,  Utlca,  N.  Y." 

Then  followed  list  of  paints,  with  quantity,  price,  and  amount,  date 
shipped,  name  of  the  salesman,  and  ''Terms,  60  (days  meaning)  2 
%  15  days,"  meaning  that  price  was,  as  stated,  payable  in  60  days. 
After  April  29,  1911,  the  paints  were  billed  in  same  way,  except  that 
"Terms"  had  "on  consignment"  in  place  of  the  time,  etc,  just  men- 
.  tioned.  April  5,  1911,  the  Wright-Dana  Company  wrote  M.  S.  Clapp, 
secretary  of  the  Warren  Paint  Company,  as  follows : 

"We  have  written  the  factory  that  we  want  to  return  |1,000  worth  of 
Chi  Namely  stating  that  we  carried  this  large  amount  when  we  were  whole- 
saling the  goods  for  them,  and  that  when  they  closed  off  our  jobbing  proposi- 
tion It  was  unfair  to  expect  us  to  carry  |1,500  worth 'of  Chi  Namel.  To  be 
absolutely  frank  In  this  matter,  we  are  precious  hard  up,  as  Mr.  Dana  prob- 
ably told  you.  This  he  would  not  put  on  paper  to  any  other  man  In  the 
world,  excepting  M.  S.  Clapp;  but  It  Is,  nevertheless,  a  fact,  and  one  which 
bothers  the  writer  considerable.  Now  I  want  you  to  use  your  Influence  with 
Ford  to  take  back  $1,000  worth  of  Chi  Namel,  and  I  want,  also,  to  have  it 
apply  on  the  account  which  we  owe  you.  This  can  be  done,  as  the  Ohio  Var- 
nish Co.  must  have  an  account  with  the  Warren  Paint  Co.,  whereby  they 
owe  the  Warren  Paint  Co.  money,  and  can  this  way  return  the  account  We 
shall  still  continue  to  buy  paint  and  Chi  Namel,  and  In  fact  have  In  a  window 
this  week  In  which  we  are  advertising  the  goods,  and  when  the  weather  Is 
'a  Uttle  warmer  we  want  a  demonstraHon.  We  shall  expect  you  to  consider 
this  matter  seriously,  and  do  not  say  no.  We  know  you  can  arrange  it  with 
Ford,  If  you  want  to.    There  Is  no  question  about  that." 

It  was  immediately  after  the  receipt  of  this  letter  that  the  Warren 
Paint  Company  put  the  words  "on  consignment"  into  the  bills.  June 
26,  1911,  Mr.  Clapp,  as  secretary,  wrote  the  bankrupt  company: 

"Another  thing:  I  wish  you  would  Immediately  ship  all  of  the  goods  that 
are  to  come  back  here,  so  that  we  can  make  a  final  adjustment  Yet  you 
understand,  as  we  are  not  keeping  the  account,  as  per  our  former  letter,  we 
regard  all  of  the  shipments  that  have  been  made  to  you  and  all  the  goods 
that  you  retain  as  being  on  consignment,  but  that  should  not  prevent  you  mak- 
ing payment  as  we  talked  when  last  there,  that  you  would  pay  every  60  days 
as  bills  became  due,  thereby  reducing  all  the  time  the  Indebtedness,  Instead 
of  allowing  It  to  grow  and  become  large.  No  doubt  tiie  plan  under  which  you 
are  working  Is  the  best  thing  for  you.  Send  all  the  goods  at  once  that  are 
coming  here." 

August  14,  1911,  the  Warren  Paint  Company,  per  M.  S.  Clapp,  also 
wrote : 

**I  wish  you  would  commence  sending  us  checks  along  as  you  c^  to  reduce 
this  account,  as  It  was  the  understanding,  you  know,  between  us,  that  you 
were  to  pay  for  this  year's  goods  upon  regular  terms." 

"Regular  terms"  were  cash  in  60  days,  2  per  cent,  off  if  paid  in  15 
days. 

•September  22,  1911,  the  Warren  Paint  Company  also  wrote  and 
sent  the  following  letter : 

"We  find  that  you  are  ordering  a  good  deal  of  paint  shipped  to  you  from 
Buffalo.    The  understanding  was  that  you  were  to  pay  for  all  of  the  goods 
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tidat  you  ordered  this  year,  and  up  to  the  present  time  we  have  received  no 
remittance  covering  any  of  the  shipments  that  have  been  made,  and  we  must 
ask  that  you  send  us  remittance  for  all  that  is  60  days  old.  While  it  is 
true  that  we  have  billed  these  goods  to  you  as  of  consignment,  yet  that  does 
not. change  your  own  proposition  that  you  would  pay  for  the  goods  upon  regu- 
lar terms.    Kindly  do  this  b^  sending  us  a  check  by  return  mail." 

The  last  bill  of  goods  sent  was  shipped  November  18,  1911,  and 
amounted  to  $14.85.  January  1,  1912,  the  Warren  Paint  Company 
sent  a  bill  as  f  olbws : 

Warren,  Ohio,  January  1,  1912. 
Wright-Dana  Hardware  Co.,  TJtica,  N.  T.,  to  the  Warren  Paint  Company,  Dr. 
Debit  Credit 

Decl.    Balance $3,515  24        Dec.20.    CM.   I       8  09 

Jan.l«    Balance ^,512  16..       Balance 3,512  15 

$3,515  24 

All  these  facts  and  letters  are  inconsistent  with  any  theory  that 
the  Warren  Paint  Company  had  sent  these  goods  on  consignment  and 
thai  the  title  thereto  was  in  the  Paint  Company.  The  statement  of 
account  is  inconsistent  with  the  claim  that  these  goods  were  sen}  and 
sold  on  consignment.  It  appears  from  the  evidence,  uncontradicted, 
that  the  (now)  bankrupt  company  sold  the  paints  on  a  commission  on 
the  price  at  which  billed  to  it,  but  that  at  retail — and  nearly  all  sales 
were  at  retail — at  an  advance  of  25  per  cent,  or  such  as  it  could  get, 
and  that  when  settlements  were  made  a  discount  of  10  per  cent,  on 
the  invoice  prices  was  allowed. 

It  would  seem  quite  clear,  but  for  the  testimony  of  Samuel  Ben- 
nett, salesman  of  Wright-Dana  Hardware  Company,  and  Arthur 
J.  Lowrey,  treasurer  of  said  company,  that  there  was  an  agree- 
ment of  sale  and  purchase,  a  regular  shipment  and  billing  of  the 
goods  on  that  theory,  and  payments  and  demands  of  payment  on 
that  basis,  and  a  use  of  the  proceeds  of  sales  as  made  on  the  the- 
ory that  the  paints  and  proceeds  of  same  were  the  property  of  the 
Wright-Dana  Hardware  Company.  The  words  "on  consignment" 
were  inserted  after  the  said  Hardware  Company  stated  it  was  very 
hard  up.  But  it  is  a  fair  inference  from  the  letters  of  tlie  Warren 
Paint  Company  that  it  relied  on  some  other  agreement — one  by 
which  the  Wright-Dana  Hardware  Company  was  to  take  the  paints 
at  the  prices  named  and  pay  for  them  on  "regular  terms,"  for  June 
26th,  it  wrote: 

"But  that  should  not  prevent  you  making  payment  as  we  talked  when  last 
there,  that  you  would  pay  eyery  60  days  as  bills  became  due,  thereby  reducing 
all  the  time  the  indebtedness,  instead  of  allowing  it  to  grow  and  become 
large." 

It  is  now  claimed  by  Lowrey  that  this  agreement  referred  to  the 
unpaid  notes.  But  the  notes  were  not  60-day  notes  and  the  sub- 
sequent letters  say — September  22,  1911: 

'*The  understanding  was  that  you  were  to  pay  for  all  of  the  goods  that 
you  ordered  this  year,  and  up  to  the  present  time  we  have  received  no  re- 
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mlttance  from  you  covering  any  of  the  shipments  that  have  been  made^  and 
we  must  ask  that  you  send  us  remittance  for  all  that  is  60  days  old." 

And  August  14th: 

"I  wish  you  would  commence  sending  us  checks  along  as  you  can  to  re- 
duce this  account,  as  it  was  the  understanding,  you  know,  between  us  that  you 
were  to  pay  for  this  year's  goods  upon  regular  terms." 

So  far  as  appears,  the  now  bankrupt  company  did  not  repudiate 
or  question  these  statements,  but  made  payments  on  account.  It 
is,  of  course,  true  that  the  Warren  Paint  Company  could  not  make 
a  contract  by  writing  the  Wright-Dana  Hardware  Company  that 
one  had  been  made  between  them  according  to  terms  stated;  but 
it  might  conclude  itself,  as  between  itself  and  the  trustee  in  bank- 
ruptcy, from  disclaiming  the  contract  as  stated  by  it  in  writing  on 
at  least  three  different  occasions. 

Turning  to  the  testimony  of  Mr.  Bennett,  we  find  that  he  was 
head  salesman  of  the  now  bankrupt  company,  in  charge  of  the  re- 
tail department.  He  had  no  other  duties  and  no  power,  except  to 
sell  and  contract  sales  at  retail.  He  says  that  Arthur  Lowrey,  the 
treasurer,  ran  the  business  for  the  last  four  or  five  years,  and  that 
up  to  three  years  ago  the  president  of  the  compwiny  was  in  the 
store.  One  G.  L.  Ginther  was  the  traveling  agent  of  the  Warren 
Paint  Company.  In  January,  1912,  he  was  at  the  store  of  the  bank- 
rupt and  asked  about  the  financial  condition,  and  on  being  informed 
of  the  bad  condition  talked  of  removing  the  paints.  Lowrey  had 
then  left  the  store.    Says  Bennett: 

"After  he  found  no  head  at  the  store,  he  figured  about  getting  out  the 
goods.  He  claln^ed  they  were  on  consignment  He  said  he  was  advised  to  get 
the  goods  out  Q.  What  was  the  outcome  of  his  request  that  he  take  away 
the  Warren  paint  goods?  He  said  they  were  consigned,  and  I  referred  him 
to  Mr.  Klnne  at  Lynch  &  Willis*.  He  had  a  talk  with  them,  and  they  would 
not  let  him  take  them  until  he  could  show  they  were  consigned." 

This  salesman  was  asked,  "Do  you  know  who  owned  these 
goods?"  This  was  duly  objected  to.  The  objection  was  overruled, 
and  the  witness  answered,  "Belonged  to  the  Warren  Paint  Com- 
pany." This  witness  did  not  show  himself  to  be  possessed  of  any 
information  which  would  qualify  him  to  give  an  opinion  as  to  the 
ownership,  and  he  was  not  a  member  of  the  firm.  He  then  stated 
that  he  "understood"  the  agreement  between  the  parties  was  by 
way  of  a  written  contract ;  but  it  is  undisputed  that  the  last  vnit- 
ten  agreement  was  in  1909,  and  it  is  not  produced.  Neither  its 
loss  nor  destruction  was  proved  by  any  competent  evidence,  and 
the  referee  finds  that  in  January,  1912,  they  were  not  operating 
under  a  written  agreement. 

[1]  This  question  was  put  to  this  witness: 

Q.  (You  say)  "that  the  stock  of  paint  then  (about  Noyember  1st  each  year) 
was  taken  by  Inventory,  and  payment  was  then  made  to  Warren  Paint  Co, ; 
that  Is,  the  proceeds  of  the  sales  for  the  previous  year  were  turned  over 
to  the  Warren  Paint  Co.,  less  commission  of  the  Wright-Dana  Hardware  Co.?" 

This  was  duly  objected  to  and  overruled. 
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''A.  Proceeds  put  in  the  funds  of  the  store  and  conaequetUly  were  turned 
over  to  the  Warren  Paint  Co.** 

I  assume  that  "consequently"  should  be  "subsequently."  This 
was  leading,  suggestive,  and  called  for  a  conclusion ;  and,  further, 
pther  evidence  shows  that  the  proceeds  of  sales  were  in  the  main 
not  turned  over,  but  used  by  the  Wright-Dana  Company  and 
treated  as  its  own,  except  in  a  few  cases  and  under  special  circum- 
stances. 

[2]  Returning  to  the  subject  of  the  removal  of  the  goods,  the 
Warren  Paint  Company  was  permitted  to  prove  its  title  by  this 
witness  in  this  way: 

*'Q.  In  regard  to  when'  Mr.  Glnther  came  to  remoTe  these  consigned  goods, 
you  referred  him  to  Lynch  &  Willis?  A.  Yes;  to  Mr.  Lynch.  Q.  Did  he 
subsequently  report  to  you  that  he  had  been  advised  that  this  was  a  consign- 
ment and  that  he  was  at  liberty  to  remove  it?  (Objected  to  by  Mr.  Martin 
as  incompetent,  immaterial.  Objection  overruled.)  A.  Yes.  Q.  He  did  not 
offer  to  remove  it  until  after  he  had  seen  Lynch  &  Willis?  (Objected  to  by 
Mr.  Martin  as  incompetent,  ImmateriaL  Objection  overruled.)  A.  No;  not 
until  he  was  assured  that  he  had  a  right  to.'  Q.  Lynch  &  WUlis  were  at- 
torneys for  the  Wright-Dana  Hardware  Company  at  that  time?  A.  Yes.  Q. 
Was  it  a  practical  thing  in  your  business  to  keep  a  separate  account  of  sales 
made  of  the  Warren  paint?  (Objected  to  by  Mr.  Martin  as  incompetent,  im- 
materiaL  Objection  overruled.)  A.  No;  it  could  be  done,  but  would  be  an 
awful  job." 

If,  on  the  day  the  Wright-Dana  Hardware  Company  was  adjudi- 
cated a  bankrupt,  Lynch  &  Willis  were  its  attorneys,  they  had  no 
right  or  power  to  give  away  or  return  this  property,  or. decide  the 
question  of  its  ownership  as  against  this  trustee.  The  question 
before  the  referee  was  not  the  good  faith  of  Ginther,  the  agent  of 
the  Warren  Paint  Company,  or  the  good  faith  of  Bennett,  the  re-  ' 
tail  salesman,  of  the  bankrupt  company,  in  turning  over  the  prop- 
erty in  the  possession  of  the  Wright-Dana  Hardware  Company, 
then  adjudicated  a  bankrupt.  What  Ginther  told  Bennett  Mr. 
Lynch,  of  Lynch  &  Willis,  had  told  him  (Ginther)  as  to  the  own- 
ership of  the  paint,  was  incompetent  and  immaterial  evidence.  The 
referee  seems  to  have  thought  otherwise.  It  was  an  indirect  mode 
of  putting  the  opinion  of  Lynch  &  Willis  before  the  referee,  and 
which  opinion,  it  appears,  was  based  on  a  writing  that  has  not 
been  found  or  put  in  evidence.  In  view  of  the  ruling  of  the  referee, 
this  evidence  was  harmful  and  prejudicial,  as  well  as  incompetent. 

The  evidence  of  Lowrey  on  this  question  does  not  help  the  mat- 
ter. It  does  not  appear  from  his  testimony  that  he  knew  what 
the  contract  actually  was  under  which  the  paints  in  question  were 
sent.  If  he  took  part  in  the  arrangement,  he  should  state  what 
its  terms  were,  when  made,  and  who  made  it.  Lowrey  says  Mr. 
Clapp,  of  the  Warren  Paint  Company,  the  writer  of  the  letters  re- 
ferred to,  was  in  Utica  in  March,  1911,  and  that  he  could  recall 
the  matters  talked  over.  He  says  that  the  financial  condition  was 
not  talked  over^  but  does  not  state  what  was.    He  also  .says  Mr. 
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Clapp  and  Mr.  Dana  had  some  talk,  but  does  not  state  it.    He  also 
says: 

"Q.  You  remember  when  the  last  written  contract  between  you  and  the 
Warren  Paint  Company  was  entered  Into?  A,  Do  not  remember  exactly; 
it  happened  each  year.  The  last  year  or  two  we  continued  contract  which 
was  made,  say,  at  the  close  of  1909." 

Some  changes  were  made,  it  is  conceded.  It  is  true  that  Lowrey 
says  that  since  19  tO  the  Warren  Paint  Company  has  requested  him 
to  purchase  these  goods  (paints)  outright,  and  that  he  replied  that 
they  would  not  purchase  the  goods  on  any  terms:  "that  we  did 
not  have  the  money  to  put  in  it,  needing  all  our  funds,  and  that 
if  they  insisted  upon  our  purchasing  the  goods  that  we  should  not 
have  to  handle  them,  but  that  we  would  continue  along  consign- 
ment lines."  Still  the  real  contract  may  have  been  as  this  trustee 
claims  it  was,  and  as  the  Warren  Paint  Company  wrote  it  was 
made  by  some  authorized  person  representing  the  now  bankrupt 
company. 

The  fifth  finding  of  the  referee  shows  that  he  placed  reliance  in 
making  his  decision  as  to  the  ownership  of  these  goods  on  the 
advice  Lynch  &  Willis  gave  Ginther,  which  is  proved  only  by  what 
Ginther  told  Bennett,  the  retail  sales  agent.  There  is  no  proof 
that  Lynch  &  Willis  had  any  power  in  the  matter,  and  no  legal  evi- 
dence that  they  gave  the  advice  or  opinion  that  the  agreement 
then  produced  constituted  a  valid  and  legal  consignment.  In  view 
of  the  evidence  pro  and  con  on  the  subject  of  the  ownership  of 
these  paints,  including  the  bills  and  letters,  the  trustee  is  enti- 
tled to  have  the  question  decided  on  legal  evidence. 

The  order  of  the  referee,  allowing  the  claim  and  dismissing  the 
,  petition  of  the  trustee,  is  reversed,  and  the  matter  is  sent  back  for 
a  retrial  and  rehearing  of  the  question. 

So  ordered. 


BUTLAND  TRANSIT  CO.  ▼.  L.  P.  &  J.  A.  SMITH  Oa 

(District  Court,  N.  D.  Ohio,  B.  D.    January  24,  1912.) 

No.  2,403. 

Navioabls  Watebs  (I  26*)— Obstruction  bt  Pieb  Crib  under  Conctruo- 
TioN— Injury  to  Vessel  by  Collision— Liabujty. 

Eyidence  considered,  in  a  suit  by  the  owner  of  a  steamer  to  recover 
damages  for  her  injury  by  coming  into  collision  with  a  stone  crib  being 
built  by  respondents  as  a  goyernment  contractor  in  the  harbor  of  Cleve- 
land, when  the  steamer  was  entering  the  harbor  at  night,  and  held  in- 
sufficient to  sustain  the  burden '  resting  on  Ubelant  to  show  that  the 
injury  arose  through  some  fault  or  negligence  of  respondent,  or  even  to 
show  that  the  steamer  struck  the  crib,  rather  than  some  other  obstruc- 
tion incident  to  the  improvement  work  being  carried  on. 

[Ed.  Note. — ^Por  other  cases,  see  Navigable  Waters,  Cent  Dig.  §|  133- 
166;    Dec.  Dig.  i  26.*1 

*For  othor  casei  lee  tame  topic  4  |  mxtmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Rep'r  IndezM 
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In  Admiralty.  Suit  by  the  Rutland  Transit  Company,  owner  of 
the  steamer  F.  H.  Prince,  against  the  L.  P.  &  J.  A.  Smith  Com- 
pany.   Decree  for  respondent. 

Charles  E.  Kremer,  of  Chicago,  111.,  Wallace,  Butler  &  Brown, 
of  New  York  City,  and  Ho)rt,  Dustin,  Kelley,  McKeehan  &  An- 
drews, of  Cleveland,  Ohio,  for  libelant  and  divers  cargo  interests. 

Goulder,  Day,  White  &  Garry,  of  Cleveland,  Ohio,  for  respond- 
ent 

DAY,  Circuit  Judge.  This  case  arises  by  reason  of  a  collision 
with  the  steamer  F.  H.  Prince,  while  coming  into  the  harbor  at 
Cleveland,  Ohio,  on  the  23d  day  of  June,  1904.  It  is  contended 
by  counsel  for  libelant  that  on  this  date  this  steamer,  while  laden 
with  general  merchandise,  struck  a  crib  filled  with  stone,  located 
at  the  entrance  of  the  harbor  of  Cleveland ;  that  this  crib  was  un- 
der the  control  of  the  L.  P.  &  J.  A.  Smith  Company,  contractors 
engaged  in  the  Cleveland  harbor  improvement;  that  the  collision 
broke  a  hole  through  her  beam  planks,  so  that  she  began  to  fill 
with  water  and  it  became  necessary  to  run  her  onto  the  beach  to 
keep  her  from  sinking  in  deep  water. 

Certain  other  parties  on  behalf  of  the  cargo  have  intervened  and 
rely  upon  the  allegations  of  the  libelant. 

The  question  here  arising  being  one  of  fault,  it  is  not  necessary 
to  give  further  consideration  to  the  other  phases  of  this  inquiry. 

The  damages  to  the  cargo  and  the  steamer  arising  out  of  the 
disaster  amount  to  the  sum  of  $110,000,  and  to  recover  this  sum 
a  libel  was  filed  by  the  Rutland  Transit  Company,  the  owner  of 
the  Prince,  against  the  L.  P.  &  J.  A.  Smith  Company,  who,  at  the 
time  I  have  indicated,  were  under  contract  with  the  United  States 
government  for  the  construction  of  two  cribs  at  the  mouth  of  the 
harbor  at  Cleveland.  At  the  time  of  the  collision  they  were  put- 
ting in  the  crib  which  it  is  claimed  the  Prince  struck.  These  cribs 
were  the  outer  ends  of  piers  which  were  to  be  1,000  feet  in  length, 
and  to  extend  out  from  the  breakwater,  which  had  already  been 
constructed.  Between  these  cribs  and  the  breakwater  more  or  less 
riprap  stone  had  been  deposited.  Some  of  this  riprap  was  placed 
around  the  east  crib,  which  crib  it  is  claimed  the  Prince  struck. 
It  appears  from  the  testimony  of  the  government  engineer,  which 
may  be  taken  as  reliable,  that  these  cribs  were  sunk  1,000  feet  out 
from  the  breakwater,  at  right  angles  to  it.  They  were  700  feet 
apart;  the  top  of  the  east  crib,  at  the  time  of  the  collision,  being 
2^  feet  below  mean  lake  level.  The  crib  was  60  feet  by  60  feet, 
and  was  made  of  12"xl2"  hemlock;  the  outer  face  being  sheathed 
with  14-inch  plank,  maple  and  beech,  down  16  or  18  feet,  some  of 
the  hemlock  (12"xl2")  being  exposed  below  that.  Parallel  with 
the  line  of  riprap  work  running  along  toward  the  breakwater  were 
some  floats  on  either  side  as  guides  to  the  vessels  unloading  the 
riprap  stone.  There  was  22  feet  of  water  over  the  riprap  at  the 
time.  The  west  crib  was  sunk  in  the  fall  before  the  collision,  aptf 
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the  east  crib  in  the  month  of  June,  1904, 1  think  some  8  or  10  days 
before  the  collision. 

It  is  claimed  by  the  libelant  that  the  steamer  F.  H.  Prince  left 
Ogdensburg,  N.  Y.,  and  this  was  her  first  trip  of  the  season ;  that 
the  Prince  was  of  240  feet  keel,  42  feet  beam,  and  tonnage  of  1,547 
tons ;  that  at  the  time  she  struck  she  was  drawing  6  feet  9  inches 
forward  and  12  feet  6  inches  of  water  aft.  She  struck  at  about 
2:15  o'clock  of  the  morning  of  June  23d.  The  captain  described 
the  striking  in  part  as  follows : 

"We  kept  on  going  in  this  direction,  and  finaUy  she  stmck  something,  and 
as  she  struck  she  keeled  over  to  port,  and  it  slewed  her,  shoved  her  off,  and 
when  she  stmck  I  stopped  the  engine  and  gave  one  whistle,  and  then  started 
her  again  for  fear  that  she  would  go  around  so  far  that  she  would  hit  aft. 
I  gave  her  another  whistle  and  started  the  engine,  and  told  the  wheelsman 
to  steady,  and  he  did  so  and  went  into  the  Cleveland  harbor." 

The  captain  also  testified  that  he  came  in  on  a  course  of  S.  W. 
•A  S.  being  on  that  course  for  half  an  hour,  and  that  he  was  on 
that  course  when  he  struck,  and  that  on  that  course  he  picked  up 
the  Cleveland  fog  signal,  which  is  on  the  east  end  of  the  west 
breakwater,  and  this  steamer  was  heading  on  it,  and  finally  picked 
up  the  so-called  jumping  jack,  or  red  and  white  flash  light,  and 
she  was  just  about  heading  on  it,  her  course  then  being  S.  W. 
•A  S. 

There  is  no  dispute  but  that  the  west  crib  was  lighted  by  a 
gas  tank  light,  white  in  color,  which  was  burning  at  the  time  of 
.  the  collision,  and  that  the  east  crib  was  lighted  by  a  lantern  some 
eight  inches  in  diameter,  with  an  oil  pot  which  would  hold  an 
amount  of  oil  which  would  burn  this  light  for  some  eight  days  con- 
tinuously, and  that  the  light  displayed  was  a  red  one.  That  these 
lights  were  burning  there  is  no  dispute.  The  weather  was  smoky, 
the  government  fog  signals  being  sounded,  and  the  Prince  herself 
was  sounding  fog  signals. 

There  is  quite  a  serious  conflict  of  testimony  as  to  whether  this 
red  light  was  burning  brightly  or  dimly;  but  that  lights  were 
maintained,  and  were  burning,  on  both  of  these  cribs  under  the 
control  of  the  L.  P.  &  J.  A.  Smith  Company,  there  is  no  dispute. 

It  also  appears  that  around  these  cribs  there  had  been  some 
stone  placed,  which  came  to  within  8  feet  or  9  feet  from  the  top 
of  them,  and  extended  out  from  them  a  short  distance.  The  Prince 
was  going  at  a  slow  rate  of  speed.  The  captain  was  on  the  bridge, 
and  this  flash  light,  called  the  jumping  jack  light,  was  on  the  east 
end  of  the  west  breakwater.  The  captain  testified  that  he  knew 
nothing  of  the  sinking  of  this  east  crib,  or  that  it  was  to  be  sunk. 
It  also  appears  that  its  existence  was  known  to  no  one  on  board 
of  the  Prince.  The  only  chart  which  the  Prince  carried  was  of  an 
issue  of  1864.  It  also  appears  from  time  to  time  that  bulletins  had 
been  issued  by  the  government  mentioning  the  contemplated  work 
on  these  cribs,  and  it  further  appears  that  the  captain  had  never 
received  any  of  these  charts  or  bulletins.  It  is  important  to  note 
that  neither  the  captain  nor  any  of  the  crew  of  the  Prince  state 


Digitized  by 


Google 


BUTLAITD  TRANSIT  CO.  Y.  L.  P.  A  J.  A.  SMITH  CO.  643 

that  the  Prince  struck  the  crib.  The  captain  says  he  struck  some- 
thing and  keelqd  over  to  port.  Then  he.  says  he  saw  a  little  dim 
red  light  on  the  starboard  side  a  little  past  abreast  He  does  not 
give  the  distance,  other  than  it  looked  to  him  to  be  about  a  width* 
away,  and  then,  in  response  to  a  question,  says  that  he  could  have 
seen  the  light  300  or  400  feet,  had  he  been  looking  for  it.  He  also 
says  he  did  not  see  the  west  crib  light,  which  was  an  acetylene 
gaslight. 

The  government  engineers  and  the  government  divers  and  sur- 
veyors, who  were  called  as  witnesses,  all  testified  that  the  crib  was 
in  no  way  damaged  or  marked;  that  everything  was  intact.  One 
fact  is  positive  in  this  case,  and  that  is  that  the  crib  bore  no  evi- 
dence of  any  sort  of  having  been  collided  with.  So  it  is  evident 
from  the  testimony  that  the  Prince  did  not  strike  the  crib.  On 
the  other  hand,  it  is  positive  that  the  Prince  did  strike  something. 
She  was  not  proceeding  on  the  regular  course,  and  the  captain,  on 
his  examination,  when  asked  how  far  the  Prince  was  off  the  break- 
water first,  starts  to  say  500  or  .600  feet,  and  then  changed  it  to 
1,000  feet.  He  also  says  he  was  running  parallel  with  the  break- 
water, and  then  corrects  himself,  and  says  he  was  running  so  as 
to  fetch  up  on  the  breakwater  as  she  neared  the  entrance.  He 
again  admits  that  he  did  not  know  where  he  was,  and  I  think 
perhaps  the  latter  statement  of  the  captain  was  perhaps  a  correct 
one,  in  view  of  his  entire  attitude  in  endeavoring  to  come  into  the 
harbor,  of  which  he  confessedly  knew  but  little,  with  a  chart  on 
board  not  later  than  1864,  on  a  foggy  night,  without  calling  for 
the  assistance  of  a  tug  or  relying  on  other  aids  to  navigation,  other 
than  his  own  instinct  and  limited  knowledge  of  the  harbor  sur- 
roundings. 

The  captain  of  the  Coffinberry,  which  came  into  the  same  port 
at  the  date  of  the  collision,  says  he  heard  a  steamer  blowing  off  to 
the  eastward  and  close  to  the  breakwater.  Now,  Capt.  Shay  tes- 
tified that  he  took  out  of  the  break  in  the  Prince  a  certain  piece  of 
wood.  He  testified  that  in  his  opinion  this  wood  was  hemlock,  and 
later  admitted  that  he  did  not  know  much  about  timber.  Later 
Capt.  Benham,  an  *ixpert  in  such  matters,  testified  that  the  foreign 
pieces  of  wood  found  in  the  break  were  Norway  pine.  This  inci- 
dent is  of  not  much  importance  of  itself;  but,  considering  that  the 
crib  was  built  of  hemlock,  and  also  considering  that  the  course 
of  the  Prince  was  S."  W.  •/*  S.,  it  is  of  certain  corroborating  in- 
fluence. It  might  be  that  these  pieces  of  wood  were  not  picked 
up  at  the  time  of  the  striking,  but  they  were  offered  by  the  libel- 
ant for  this  purpose ;  and  inasmuch  as  there  was  no  Norway  pine 
in  the  crib,  the  Prince  most  probably  did  not  strike  the  crib. 

Now,  the  government  engineer  testifies  that  there  were  some 
pieces  of  pine  timber  used  as  floats  anchored  to  some  very  large 
stones,  so  they  would  float  partly  upright  for  the  stone  boats  to 
make  fast  to  them  when  dumping  riprap  work  over  on  the  line  of 
this  extension  work.  They  were  located  along  on  both  sides  of  the 
extension  work.    They  were  about  12"xl2"  timbers  and  about  12 
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feet  long,  held  down  by  very  heavy  stones,  some  of  them  weighing 
several  tons.  Now,  taking  in  consideration  the  course  which  Capt. 
Shay  testified  to,  which  was  S.  W.  V*  S.  bearing  upon  the  jump- 
•  ing  jack  light,  that  the  foreign  timber  found  in  the  break  was  pine, 
that  the  timber  in  the  crib  was  hemlock,  and  that  the  crib  was 
undamaged,  there  is  more  probability  from  this  testimony  that 
these  timber  floats  off  of  the  extension  of  the  breakwater  were 
struck  than  that  the  crib  was  struck. 

Were  this  a  lawsuit,  instead  of  a  proceeding  in  admiralty,  a 
verdict  based  upon  such  proof  could  not  be  permitted  to  stand. 
This  testimony,  then,  leaves  it  in  doubt  as  to  what  caused  the 
damage  to  the  Prince.  I  understand  it  lo  be  the  rule  in  admiralty, 
as  stated  in  Marsden's  Collisions  at  Sea  (6th  Ed.)  p.  29,  that: 

"To  enable  the  plaintiff  In  a  collision  action  to  recover  damages,  he  mnst 
prove  affirmatively  that  his  loss  was  caused  by  the  negligence  of  the  defend- 
ant, or  of  some  person  for  whose  acts  he  is  liable.  The  general  rule  was  thus 
stated  by  Lord  Wensleydale:  *The  party  seeking  to  recover  compensation 
for  damage  must  make  out  that  the  party  against  whom  he  complains  was 
in  the  wrong.  The  burden  oT  proof  is  clearly  upon  him,  and  he  must  show 
that  the  loss  is  to  be  attributed  to  the  negligence  of  the  opposite  party.  If 
at  the  end  he  leaves  the  case  in  even  scales,  and  does  not  sat^^  the  court 
that  it  was  occasioned  by  the  negligence  or  default  of  the  other,  he  cannot 
succeed.' " 

Now,  considering  all  of  the  testimony  in  the  case,  which  I  have 
very  briefly  referred  to,  and  the  burden  undoubtedly  resting  upon 
the  libelant  to  show  that  the  L.  P.  &  J.  A.  Smith  Company  had 
control  of  the  instrumentality  which  caused  the  damage  to  the 
Prince,  and  the  preponderance  of  the  testimony  being  found  lack- 
ing in  this  regard,  I  think  it  unnecessary  to  inquire  further  into 
the  questions  involved  in  this  disaster.  I  am  unable  to  say  that 
from  the  evidence  I  am  persuaded  more  satisfactorily  with  the 
claim  set  up  by  the  libelant  than  I  am  to  the  contrary. 

The  libelant  having  failed  to  show  the  responsibility  of  the  L. 
P.  &  J.  A.  Smith  Company  for  this  disaster,  the  libel  will  be  dis- 
missed. 


UNITED  STATES  v.  HAMAKER  et  al.  (four  cases). 

(District  Court,  D.  Oregon.    October  14,  1912.) 

Nos.  3.671-3,674. 

Public  Lands  ({  13*) — ^Timber  Trespass — Action  for  Daicaoes — ^Defenses 
— CuiTiNQ  FOR  Settlers. 

Act  Cong.  March  3,  1891,  c.  561,  §  8,  26  Stat  1099  (U.  S.  Comp.  St. 
1901,  p.  1531),  provides  tbat,  in  any  action  by  the  United  States  for  tres- 
pass on  public  timber  lands  in  certain  designated  states,  it  shall  be  a 
defense  if  defendant  shall  show  that  the  timber  was  cut  or  removed  for 
use  in  such  state  or  territory  by  a  resident  thereof  for  agricultural,  min- 
ing manufacturing,  or  domestic  purposes,  under  rules  or  regulations 
made  by  the  Secretary  of  the  Interior,  which  rules  permit  the  settler  to 
procure  timber  from  government  land  for  agricultural  or  domestic  pur- 
poses to  the  value  of  $50  per  year,  and  declare  that,  where  such  settler 
is  not  In  a  position  to  procure  the  timber  himself,  he  may  secure  the  cut- 

•For  other  casts  see  same  topic  &  S  nxtmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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ting,  removing,  and  sawing  through  another  by  an  agreement  with  the 
party  acting  as  his  agent,  specifying  the  amount  to  be  paid  for  the  tim- 
ber. Held,  that  under  such  rules  the  settler  might  employ  defendants 
to  go  on  the  public  lands  and  cut  the  amount  of  timber  to  which  the 
settler  was  entitled  each  year  and  manufacture  the  same  into  lumber, 
so  that  the  settler  would  receive  the  entire  timber  so  cut  into  form  of 
lumber,  or  to  exchange  the  timber  which  he  is  permitted  to  cut  annually 
for  lumber  equal  in  value;  and  hence,  in  an  action  for  timber  trespass, 
it  was  a  good  defense  that  defendants  had  delivered  to  settlers,  in  ex- 
change for  the  timber  cut,  its  value  In  lumber,  the  value  of  the  timber 
in  the  tree  not  Inuring  in  any  part  to  defendants*  benefit  In  making  the 
exchange. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Cent  Dig.  H  16-18; 
Dec.  Dig.  S  13.*] 

Four  actions  by  the  United  States  against  J.  D.  Hamaker  and 
others.  Judgment  for  complainant  in  two  of  the  cases,  and  order 
for  dismissal  in  the  other  two. 

R.  P.  Maguire,  Asst.  U.  S.  Atty.,  of  Portland,  Or.,  for  the  United 
Stetes. 

Lionel  R.  Webster,  of  Portland,  Or.,  for  defendants. 

WOLVERTON,  District  Judge.  These  cases,  four  in  number, 
bearing  docket  numbers  3,671,  3,672,  3,673,  and  3,674,  were  insti- 
tuted by  the  government  to  recover  damages  for  trespass  in  cutting 
timber  on  government  land,  the  greater  portion  of  which  was  re- 
moved from  the  land,  manufactured  into  lumber,  and  sold.  The 
defendants  answer  that  whatever  timber  they  cut  on  government 
land  they  cut  at  the  instance  and  by  direction  and  authority  of 
settlers,  and  that  it  was  taken  in  exchange  for  lumber  furnished 
the  settlers  for  use  upon  their  homesteads  for  domestic  purposes. 

By  a  careful  examination  of  the  testimony  I  find  that  in  case  No. 

3.671  the  defendant  cut  from  public  land  and  manufactured  into 
lumber  2,480,212  feet,  and  felled  trees  which  were  left  lying  on  the 
ground,  amounting  in  board  measure  to  199,384  feet.  Of  the 
amount  manufactured  into  lumber,  630,000  feet  was  cut  at  the  in- 
stance of  settlers  and  homesteaders,  and  in  exchange  therefor  the 
defendant  delivered  to  such  settlers  and  homesteaders  lumber  con-r 
sidered,  and  which  the  evidence  reasonably  shows  to  be,  in  value 
the  equivalent  of  the  timber  cut.  In  case  No.  3,674,  which  is 
against  Hamaker  and  Stindt,  a  firm  composed  of  J.  D.  Hamaker 
and  John  Stindt,  doing  business  under  the  name  of  J.  D.  Hamaker 
&  Co.,  I  find  that  the  defendants  cut  and  manufactured  into  lumber 
689,803  feet,  of  which  105,000  was  cut  at  the  instance  of  settlers 
and  homesteaders.  The  firm  also  cut  25,217  feet  which  was  al- 
lowed to  lie  on  the  ground.    In  each  of  the  other  two  cases,  namely, 

3.672  and  3,673,  the  defendants  cut  and  manufactured  into  lumber 
from  the  government  land  approximately  100,000  feet.  The  testi- 
mony shows  that  the  timber  so  cut  was  cut  at  the  instance  of  home- 
steaders ;  the  defendants  giving  in  exchange  for  such  timber  lum- 
ber equivalent  in  value  thereto. 

The  defense  in  each  of  these  cases  was  interposed  under  section 

*For  otber  caaei  lee  same  topic  ft  {  numbbb  in  Dec.  &  Am.  Digs,  1907  to  date^  ft.Rep'r  Indexes 
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8  of  the  act  of  Congress  of  March  3, 1891  (26  Stat.  1099,  c.  561  [U. 
S.  Comp.  St.  1901,  p.  1531]),  which  provides  that  in  any  criminal 
prosecution  or  civil  action  by  the  ynited  States  for  trespass  upon 
public  timber  lands  in  certain  states  designated — 

"It  shall  be  a  defense  If  the  defendant  shall  show  that  the  said  timber  was 
80  cat  or  removed  from  the  timber  lands  for  use  in  such  state  or  territory 
by  a  resident  thereof  for  agricultural,  mining,  manufacturings  or  domestic  pur- 
poses, under  rules  and  regulations  made  and  prescribed  by  the  Secretary  of 
the  Interior." 

This  act  was  by  Act  March  3,  1901,  c.  855,  31  Stat.  1436  (U.  S. 
Comp.  St.  1901,  p.  1531),  extended  so  as  to  comprise  the  states 
of  California,  Oregon,  and  Washington.  Now,  in  pursuance  of  the 
act  of  March  3,  1891,  extended  by  subsequent  legislation,  the  Com- 
missioner of  the  Land  Office,  on  February  10,  1900,  adopted  cer- 
tain rules,  by  the  third  of  which  it  is  declared  that  settlers  upon 
public  lands  and  other  residents  of  the  states  and  territories  des- 
ignated may  procure  timber  free  of  charge  from  unoccupied,  un- 
reserved, nonmineral  public  lands  within  said  states  and  territories, 
strictly  for  their  own  use  for  firewood,  fencing,  building,  or  other 
agricultural,  mining,  manufacturing,  or  domestic  purposes,  but  not 
for  sale  or  disposal,  nor  for  use  by  others,  nor  for  export  from  the 
state  or  territory  where  procured.  Where  the  timber  does  not  ex- 
ceed $50  in  value  in  any  one  year,  it  is  declared  unnecessary  for 
actual  residents  to  secure  permission  from  the  Secretary  of  the 
Interior  to  take  the  timber.    The  fourth  rule  provides  that: 

"In  cases  where  quaUfled  persons  are  not  in  position  to  procure  timber 
from  the  public  lands  themselves,  it  is  allowable  for  them  to  secure  the  cut- 
ting, removing,  sawing,  or  other  manufacture  of  the  timber  through  the 
medium  of  others  upon  an  agreement  with  the  parties  thus  acting  as  their 
agents  that  they  shall  be  paid  a  sufficient  amount  only  to  cover  their  tlme^ 
labor,  and  other  legitimate  expenses  incurred  In  connection  therewith,  ex- 
clusive of  any  charge  for  the  timber  itself." 

Rule  5  provides  that  the  uses  specified  in  section  3  constitute 
the  only  purposes  for  which  the  timber  may  be  taken  from  pub- 
lic lands. 

One  of  the  principal  questions  urged  at  the  trial  involves  the 
construction  of  the  act  of  March  3,  1891,  and  of  the  rules  of  the 
Commissioner  of  the  General  Land  Office  made  in  pursuance  there- 
of. I  was  strongly  impressed  at  the  trial  that  under  the  rules  last 
enunciated  the  settler  or  homesteader  would  not  be  permitted  to 
exchange  the  timber  which  he  is  entitled  to  cut  and  remove  from 
the  public  lands  in  any  one  year  for  lumber,  even  assuming  that 
the  lumber  was  for  use  by  him  upon  his  homestead  for  improve- 
ments or  domestic  purposes.  But  from -a  careful  study  of  the 
rules  themselves,  considered  in  connection  with  the  case  of  Shiver 
v.  United  States,  159  U.  S.  491,  16  Sup.  Ct.  54,  40  L.  Ed  231,  I 
have  come  to  the  conclusion  that  it  is  lawful  for  a  settler  to  ex- 
change the  timber  for  its  value  in  lumber,  though  in  doing  so  he 
shall  not  pay  the  party  taking  the  timber  anything  for  the  same 
as  timber  in  the  tree. 
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In  the  case  referred  to,  the  defendant,  a  homesteader,  in  the  course 
of  acquiring  his  claim  from  Uie  government,  claimed  that  the  logs 
which  he  was  charged  with  cutting  from  public  land  were  exchan^fed 
for  lumber  and  building  materials,  all  of  which  were  put  into  his  im- 
provement. I  should  say  that  the  case  involved  the  question  whether 
a  homesteader  is  authorized,  under  the  Homestead  Law,  to  exchange 
timber  from  the  premises  for  lumber  with  which  to  make  improve- 
ments upon  his  claim.  The  trial  court  instructed  that  the  defendant 
had  the  right  to  cut  timber  on,  his  homestead  suitable  and  sufficient 
to  build  necessary  and  convenient  houses,  fences,  etc.,  for  a  home, 
and  to  have  that'  timber  sawed  into  suitable  lumber  to  make  such  im- 
provements on  his  homestead,  and  that  he  could  have  exchanged  tim- 
ber for  lumber  to  make  such  improvements,  but  only  so  much  as  was 
necessary,  and  that  if  he  only  did  this,  and  did  it  in  good  faith,  he 
should  be  acquitted.  The  Supreme  G>urt,  after  citing  Washburn  on 
Real  Property,  touching  the  right  of  a  tenant  for  life  or  years  to  cut 
timber  from  Uie  estate,  says : 

"By  analogy  we  think  the  settler  upon  a  homestead  may  cat  snch  timber 
as  is  necessary  to  clear  the  land  for  cultivation,  or  to  build  him  a  house,  out- 
buildings, and  fences,  and,  perhaps,  as  indicated  in  the  charge  of  the  court 
below,  to  exchange  such  timber  for  lumber  to  be  devoted  to  the  same  pur- 
poses, but  not  to  sell  the  same  for  money,  except  so  far  as  the  timber  may 
have  been  cut  for  the  purpose  of  cultivation.  While,  as  was  claimed  in  this  / 
case,  such  money  might  be  used  to  build,  enlarge,  or  finish  a  house,  the 
toleration  of  such  practice  would  open  the  door  to  manifest  abuses,  and  be 
made  an  excuse  for  stripping  the  land  of  all  its  valuable  timber.  One  man 
might  be  content  with  a  house  worth  $100,  while  another  might,  under  the 
guise  of  using  the  proceeds  of  the  timber  for  improvements,  erect  a  house 
worth  several  thousands.  A  reasonable  construction  of  the  statute— a  con- 
struction consonant  both  with  the  protection  of  the  property  of  the  govern- 
ment in  the  land  and  of  the  rights  of  the  settler— we  think  restricts  him  to 
the  use  of  the  timber  actually  cut,  or  to  the  lumber  exchanged  for  such  tim- 
ber and  used  for  his  improvements,  and  to  such  as  is  necessarily  cut  in  clear- 
ing the  land  for  cultivation." 

Now,  the  rules  of  the  Commissioner  of  the  Land  Office  permit  the 
settler  to  procure  timber  from  government  land  for  agricultural  or 
domestic  purposes,  the  same  being  strictly  for  his  own  use,  to  the 
amount  of  $50  per  year.  But  where  he  is  not  in  position  to  procure 
the  timber  himself,  he  is  allowed  to  secure  the  cutting,  removing,  and 
sawing  through  the  medium  of  another,  by  an  agreement  with  the 
party  thus  acting  as  his  agent  to  do  the  service,  and  the  amount  of  the 
payment  to  be  made  for  such  timber  is  then  specified.  There  can  be 
no  doubt  under  the  rules  that  it  would  be  permissible  for  the  settler 
to  employ  another  to  go  upon  the  public  lands  and  cut  the  amount  of 
timber  to  which  he  is  entitled  each  year,  and  manufacture  the  same 
into  lumber;  the  settler  paying  the  expenses  for  such  cutting  and 
manufacturing,  so  that  he  would  receive  the  entire  timber  so  cut  in 
form  of  lumber.  But  many  settlers  are  wholly  unable  to  bear  such 
expense,  *nor  are.  they,  from  the  nature  of  things,  able  themselves  to 
do  the  physical  work  of  cutting  and  manufacturing  the  timber  into 
lumber.  In  order,  therefore,  for  the  settler  to  get  any  benefit  of  the 
timber  where  he  desires  the  use  of  lumber  for  improving  his  place  or 
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for  domestic  purposes,  in  case  he  is  unable  to  pay  for  the  cutting  and 
manufacturing,  he  would  have  to  be  permitted  to  make  an  exchange 
of  the  timber  which  he  is  permitted  to  cut  annually  for  lumber  equal 
in  value.  In  that  way  the  proceeds  of  the  timber  received  in  lumber 
would  be  actually  used  for  the  settler's  purposes.  And  so  it  appears 
to  me  that  if  a  homesteader,  in  the  course  of  acquiring  his  claim  from 
the  government,  may  be  permitted  to  exchange  timber,  which  it  is 
permissible  for  him  to  cut  off  his  homestead  for  the  purposes  of 
improvement  thereon,  for  lumber  with  which  to  make  such  improve- 
ments, that  it  would  surely  be  permissible  imder  the  rules  of  the  Com- 
missioner of  the  General  Land  Office  for  a  settler  to  exchange  the 
timber  to  which  he  is  entitled  for  the  year  for  lumber  with  which  to 
make  domestic  improvements  upon  his  land,  and  strictly  for  his  own 
use. 

I  am  therefore  of  the  opinion  that  the  defendants  in  the  case  at  bar 
set  forth  a  good  defense  to  their  cutting  and  removing  timber  from 
the  government  land,  in  so  far  as  they  have  cut  timber  at  the  instance 
of  settlers  and  residents,  and  have  given  in  exchange  therefor  its  value 
in  lumber ;  the  value  of  the  timber  in  the  tree  not  inuring  in  any  part 
to  their  benefit  in  making  such  exchange. 

In  conclusion,  I  find  that  the  value  of  the  manufactured  lumber  is 
$10  per  thousand.  The  witnesses  testifying  as  to  its  value  state  it  at 
from  $10  to  $12  a  thousand,  and  I  adopt  the  lesser  estimate.  For  the 
timber  that  was  cut  and  left  lying  on  the  ground  I  adopt  a  value  of 
$1  per  thousand,  as  that  seemed  to  be  the  general  consensus  of  opin- 
ion throughout  the  trial  of  the  case. 

In  this  view,  the  defendant  in  case  No.  3,671  should  be  charged  with 
1,850,000  feet  at  $10  per  thousand,  making  $18,500,  and  with  199,000 
feet  cut  and  left  lying  on  the  ground  at  $1  per  thousand,  $199 — in 
the  aggregate,  $18,699.  This  eliminates  from  said  cause  the  630,000 
feet  which  is  shown  to  have  been  cut  for  settlers  and  lumber  given  in 
exchange  therefor; 

In  case  No.  3,674,  the  defendants  should  be  charged  with  689,000 
feet,  less  105,000  feet,  namely,  584,000  feet,  at  $10  per  thousand,  or 
$5,840,  and  with  25,000  feet  waste  logs  left  on  the  ground,  $25— in 
the  aggregate,  $5,865. . 

Mr.  J.  D.  Hamaker  in  his  testimony  strongly  asserts  that  he  cut 
no  timber  whatever  on  the  public  land,  except  under  arrangements 
with  and  by  authority  of  settlers;  but  in  this  he  is  surely  mistaken. 
The  government  cruiser,  who  was  very  careful  in  making  the  cruise, 
testifies  that  the  larger  amount  of  logs  were  cut  upon  the  premises  all 
within  less  than  five  years  preceding  the  time  he  made  the  cruise,  to 
wit,  in  July  and  August,  1909.  J.  D.  Hamaker  first  moved  his  mill  on 
the  premises  in  1901,  and  he  was  engaged  in  cutting  logs  and  manu- 
facturing the  same  into  lumber  all  the  time  down  until  he  leased  the 
mill  to  Sykes  Hamaker,  which  was  January  1,  1908. .  He  asserts  that 
he  got  his  timber  for  sawing  purposes  in  the  meantime  from  lands 
owned  by  himself,  his  wife,  and  Sykes  Hamaker.  While  it  is  true 
that  he  may  have  cut  much  timber  from  these  lands,  yet  it  is  undoubt* 
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cdly  true  that  he  cut  a  great  deal  from  government  lands,  and  I  am 
compelled  to  so  find  under  the  testimony. 

In  cases  No.  3,672  and  No.  3,673  the  defendants  cut  only  such  tim- 
ber from  the  public  lands  as  they  were  requested  and  authorized  to 
cut  by  contract  with  settlers,  and  were  justified  in  so  doing. 

The  government  should  have  judgment,  therefore,  in  case  No.  3,671 
against  J.  D.  Hamaker  in  the  sum  of  $18,699,  and  in  case  No.  3,674 
against  Hamaker  and  Stindt  in  the  sum  of  $5,865 ;  and  cases  No.  3,672 
and  No.  3,673  should  each  be  dismissed. 
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(District  Court,  B.  D.  New  York.    October  19,  1912.) 

L  Cmmiwal  Law  (§  276*) — Jubisdiction — Plea. 

Where  defendant,  a  corporation  located  In  the  Southern  district  of 
New  York,  was  indicted  in  the  Eastern  district  for  violating  the  Pure 
Pood  and  Drugs  Law  (Act  June  30,  1906^  a  8915,  84  Stat  768  [U.  S. 
Comp.  St.  Supp.  1911,  p.  1354]),  an  objection  that  It  could  only  be  prose- 
ented  in  the  district  where  its  principal  place  of  business  was  located 
could  not  be  raised  by  plea  based  on  the  wording  of  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  C^ent  Dig.  H  636,  637; 
Dec  Dig.  i  276.*] 

2.  Food  (i  18*) — Pwe  Food  and  Dbugb  Law— Intebotati  CoioiSBC»— Ju- 
bisdiction. 

Pure  Food  and  Drugs  Law  June  30,  1906,  c.  3915,  |  2,  34  Stat  768 
(U.  S.  Comp:  St  Suppw  1911,  pi  1364),  prohibits  the  introduction  into  any 
state  of  any  article  of  food  or  drugs  adulterated  and  misbranded,  and 
provides  that  any  person  who  shall  ship  6t  deliver  for  shipment  from 
any  state  to  any  other  state  any  such  adulterated  article  shall  be  guilty 
of  a  misdemeanor.  Held  that  since  the  statute  relates  solely  to  inter- 
state commerce,  no  jurisdiction  to  prosecute  for  violation  of  the  act  can 
be  acquired,  except  through  the  existence  of  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  {  20;  Dec.  Dig.  i  la*] 

8.  Food  (§  19*) — ^Aditltebation — ^Pubb  Food  and  Dbugb  Law — Pboceedinob 
OF  Secbetabt  of  Aoricultube — Certification. 

Pure  Food  and  Drugs  Law  June  30,  1906,  c.  3916,  (  4,  34  Stet  769  (U. 
S.  Ck)mp.  St  Supp.  1911,  p.  1355),  provides  that  the  Secretary  of  Agricul- 
ture, after  an  investigation  of  the  alleged  violation  of  the  law,  shall  at 
once  certify  the  fact  to  the  United  States  district  attorney.  Held,  that 
such  section  requires  the  certification  to  the  district  attorney  in  whose 
district  prosecution  for  the  ofiTense  charged  should  be  had. 

[Ed.  Note. — For  other  cases,  see  Food,  .Dec.  Dig.  {  19.*] 

4.  Cbiminal  Law  (§  113*) — Pure  Food  and  Drugs  Law — Violation — Venue 
^-Statutes. 

Pure  Food  and  Drugs  Law  June  30,  1906,  c.  3916,  i  10,  84  Stat  771  (U. 
8.  Comp.  St  Supp.  1911,  p.  1360),  providing  for  seizure  of  adulterated 
or  misbranded  goods  within  ^ny  district  where  they  may  be  found,  re- 
lates to  civil  proceedings  against  the  goods  only,  and  does  not  determine 
Jurisdiction  of  a  criminal  prosecution. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  282 :  Dee. 
Dig.  f  113.*] 

*For  other  cmm  lee  fame  topie  ft  f  nvmbbb  In  Dec.  A  Am.  Dlge.  1907  to  date,  A  Rep'r  Indezee 
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6.  CBnoiTAL  Law  (|  118^)— Pubx  FboD  and  Dbttos  Aor— ViotATioif<-Fft08B- 
ounoN — Vbnuk. 

Pare  Food  and  Drags  Law  Jane  30,  1006,  c.  8015,  i  2, 34  Stat  708  (U.  8. 
Gomp.  St  Supp.  1011,  p.  1354),  prohibits  the  introduction  into  any  state  of 
any  article  of  food  or  drags,  adulterated  or  misbranded,  and  declares  that 
any  person  who  shall  ship  or  deliver  for  shipment  from  any  state  to  any 
other  state,  any  sach  adulterated  article,  shall  be  guilty  of  a  misdemean- 
or, ff eld,  that  the  gist  of  the  offense  is  the  shipping  or  deliTering  for 
shipment  of  adulterated  or  misbranded  goods,  to  be  introduced  into  aji- 
other  state  by  interstate  commerce,  and  hence  Jurisdiction  exists  in  the 
federal  court  of  the  district  from  which  the  goods  were  shipped,  though 
defendant  did  not  reside  in  such  district 

[Ed.  Note. — ^For  other  cases,  see  CHminal  Law,  Gent  Dig.  |  232 ;  Dec. 
Dig.  1 113.* 

What  constitutes  a  Tiolation  of  pure  food  regulations,  see  note  to  Brina 
▼.  United  States,  105  O.  C.  A.  550.] 

0.  GBnaNAL  Law  (|  146*) — ^Pubb  Food  and  Dbugb  Law — ^Violatior— Lqc- 

ITATIONB. 

The  general  three-year  statute  of  limitations  applicable  to  crimes  was 
not  repealed  by  Pure  Food  and  Drugs  Law  June  30,  1006,  c  3015,  34 
Stat  768  (U.  S.  Comp.  St  Supp.  1011,  p.  1354),  containing  no  specific 
limitation  on  prosecutions  thereunder,  so  as  to  require  immediate  prose- 
cution on  the  theory  that  in  case  of  delay,  the  right  to  prosecute  would 
be  barred  by  laches. 

[Ed.  Note.—For  other  cases^  see  Criminal  Law,  Cent  Dig.  ii  258%, 
250;  Dec  Dig.  S  146.*] 

J.  L.  Hopkins  &  Co.  was  indicted  for  violating  the  Pure  Food  and 
Drugs  Law,  and  filed  a  plea  in  bar.    Overruled. 

William  J.  Youngs,  U.  S.  Atty.,  of  Brooklyn,  N.  Y.,  and  William 
P.  Allen,  Asst.  U.  S.  Atty.,  of  New  York  City. 

Hitchings  &  Dow,  of  New  York  City  (Hector  M.  Hitchings,  of  New 
York  City,  of  counsel),  for  defendant. 

CHATFIELD,  District  Judge.  An  information  has  been  filed 
against  the  defendant  company,  charging  a  violation  of  Act  June  30, 
1906,  c.  3915,  known  as  the  Pure  Food  and  Drugs  Law.  The  informa- 
tion alleges  that  the  defendant  corporation,  on  September  1,  1909,  did, 
within  the  county  of  Kings  and  state  of  New  York,  unlawfully  ship 
and  deliver  for  shipment,  by  a  steamboat  line,  from  Brooklyn  to  Nor- 
folk, in  the  state  of  Virginia,  a  certain  drug,  which  was  not  properly 
branded  as  required  by  the  statute.  The  other  allegations  have  nothing 
to  do  with  the  questions  now  raised  by  the  defendant,  who  has  inter- 
posed a  plea  in  bar,  after  appearing  by  attorney.  This  plea  attacks, 
first,  the  jurisdiction  of  the  £)istrict  Court,  in  this  the  Eastern  district 
of  New  York,  alleging  that  the  defendant  corporation  is  organized 
under  the  laws  of  the  state  of  New  York,  with  its  office  and  principal 
place  of  business  within  the  Southern  district,  and  not  within  the  East- 
cm  district. 

[1]  This  objection  cannot  be  raised  by  a  plea  based  upon  the  word- 
ing of  the  information.  On  demurrer  this  objection  would  be  unavail- 
ing, for  the  wording  of  the  information  states  specifically  and  solely 
that  the  corporation  was  a  corporation  of  this  the  Eastern  district 

•For  otlitr  cmm  ■••  same  topio  ft  f  kuubmb.  in  Dec.  &  Am.  Digi.  VWI  to  date^  A  Rep'r  lAde^tf 
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The  plea,  therefore,  is  intended  to  raise  an  issue  as  to  the  actual  dis- 
trict in  which  the  corporation  is  domiciled.  But  this  issue  does  not 
necessitate  the  taking  of  testimony,  for  the  government  has  admitted 
that  the  place  of  business  and  principal  office  of  the  corporation  is 
100  William  street,  as  stated  by  the  defendant.  For  the  purposes  of 
the  argument,  therefore,  we  can  take  the  statement  of  the  plea  to  be  a 
correct  statement  of  fact,  and  consider  whether  or  not  a  corporation, 
having  its  principal  place  of  business  and  its  home  office  in  the  South- 
em  district  of  New  York,  and  therefore  having  the  right,  under  the 
statute  relating  to  civil  actions,  to  be  sued  only  in  that  district,  can 
present  the  same  questions  and  insist  upon  the  same  rights,  if  charged 
with  a  crime  under  the  statute  upon  which  the  present  information  is 
based. 

[2]  The  law,  in  section  2,  prohibits  the  introduction  into  any  state 
of  any  article  of  food  or  drugs,  adulterated  or  misbranded,  and  pro- 
vides that  any  person  who  shall  ship  or  deliver  for  shipment,  from 
any  state  to  any  other  state,  any  such  adulterated  article,  shall  be 
guilty  of  a  misdemeanor.  The  defendant  contends  that,  inasmuch  as 
the  statute  relates  to  interstate  commerce,  no  jurisdiction  can  be  ac- 
quired, except  through  the  existence  of  interstate  commerced  That 
much  of  the  defendant's  contention  is  correct,  and  prosecution  can  be 
had  in  no  district,  except  one  in  which  prosecution  is  authorized  and 
jurisdiction  given  by  the  statute.  The  question  of  regulation,  or  the 
manner  of  administration  in  the  Department  of  Agriculture,  could  not 
prevail  over  the  express  language  of  the  statute. 

[3]  In  section  4  it  is  provided  that  the  Secretary  of  Agriculture 
shall  at  once  certify  the  fact  to  the  proper  United  States  district  at- 
torney. This  means,  and  means  no  more,  than  that  the  proceedings 
shall  be  certified  to  the  district  attorney  in  whose  district  prosecution 
should  be  had. 

[4]  Section  10  provides  for  the  seizure  of  goods  within  any  district 
where  the  same  may  be  found.  But  that  relates  to  a  civil  proceeding 
against  the  goods  themselves,  and  does  not  in  any  way  determine  in 
what  jurisdiction  a  criminal  proceeding  can  be  brought.  The  provi- 
sion of  the  Constitution,  that  the  trial  of  all  crimes  shall  be  by  jury, 
and  such  trial  held  in  the  state  where  the  crime  shall  have  been  com- 
mitted, does  not  in  any  way  affect  prosecution  under  this  statute,  for  the 
state  in  which  prosecution  is  to  be  had  is  clearly  defined  by  the  statute 
Itself. 

[5]  The  defendant  claims  that  the  prohibited  act  is  the  "intro- 
duction into"  another  state.  Yet  the  defendant  seems  to  admit  that 
the  prosecution  can  be  had  in  the  state  of  New  York,  although,  if  a 
strict  construction  were  to  be  given  to  the  defendant's  argimient,  it 
would  be  necessary  to  hold  that  the  crime  occurred  at  the  place  of 
introduction  of  the  goods  into  another  state,  thus  making  the  place  in 
which  trial  should  be  had  the  state  where  the  goods  are  received,  rather 
than  that  in  which  they  are  shipped.  But  this  is  contrary  to  the  ex- 
press provision  of  the  statutes,  which  prohibits  introduction  into  an- 
other state  by  interstate  commerce,  but  makes  the  crime  the  shipping 
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or  delivering  for  shipment  at  the  place  in  which  the  commerce  is  In- 
stituted by  the  physical  act  of  shipment. 

The  position  taken  by  the  defendant,  however,  is  that  the  prosecu- 
tion can  only  be  brought  in  the  district  where  the  corporation,  in  so 
far  as  it  is  able,  carries  out  the  mental  and  physical  process,  through 
its  agent,  of  setting  in  motion  activities  which  shall  result  in  the  ship- 
ment of  the  goods  through  interstate  commerce.  But  such  a  conten- 
tion is  not  a  literal  statement  of  the  words  of  the  statute,  nor  would 
this  law  be  capable  of  such  application.  Where  two  constructions  of  a 
statute  are  possible,  one  leading  to  a  practical  method  of  procedure, 
while  the  other  leads  only  to  an  ineffectual  or  impossible  position,  the 
practical  meaning  should  be  taken,  and  the  statute  so  construed  as  to 
accomplish  the  object  for  which  it  was  intended,  unless  this  object  be 
plainly  contrary  to  the  results  which  would  be  obtained  by  the  con- 
struction followed. 

It  is  evident  that  the  result  of  prosecution,  in  the  pfesent  in- 
stance, in  the  Southern  district  of  New  York,  would  lead  to  a  dis- 
missal of  an  indictment ;  for  no  contract  or  order  to  cause  the  ship- 
ment of  goods  by  interstate  commerce  could  be  construed  as  the 
actual  act  of  shipment.  Hence  the  result  of  such  a  holding  would 
be  to  limit  prosecution  under  the  statute  to  a  district  where  prose- 
cution could  not  be  successful,  and  such  construction  would  have 
been  made  in  the  face  of  the  plain  statement  that  the  crime  con- 
sists of  "shipping  or  offering  for  shipment,"  which  is  the  act  of 
starting  the  shipment  of  the  goods  by  some  common  carrier,  or 
other  mean$  of  transportation,  having  as  its  first  step  a  delivery 
for  shipment.  To  hold  otherwise  would  mean  a  differentiation  in 
the  possession  of  the  goods  by  the  defendant  before  they  were 
packed,  while  they  were  packed  up  in  the  warehouse,  and  while 
they  were  on  its  delivery  wagon  or  other  means  of  transfer,  and 
while  its  own  possession  of  these  goods  was  entirely  undisturbed. 

For  these  reasons  it  is  plain  that  the  information  is  correct  in 
form,  in  charging  that  the  crime,  if  committed  under  the  statute, 
began  with  the  delivery  of  the  goods  to  the  steamship  company  in 
Brooklyn,  and  that  prosecution  should  be  had  in  this  district. 

The  defendant  also  pleads  the  statute  of  limitations  in  an  orig- 
inal way.  The  Pure  Food  and  Drugs  Law  provides  for  a  hearing 
upon  notice,  after  examination,  and,  if  an  adulteration  of  a  drug 
§hall  be  found,  that  an  opportunity  of  a  hearing  shall  be  given.  If, 
after  the  hearing,  it  appears  that  any  of  the  provisions  of  the  act 
have  been  violated,  the  statute  is  specific  and  technical  in  its  de- 
scription of  the  acts  prohibited,  and  in  the  statement  of  the  pen- 
alty therefor.  The  defendant,  therefore,  invokes  the  well-known 
doctrine  that  a  specific  statute,  repealing  in  terms,  or  in  necessary 
effect,  the;  provisions  of  the  general  statute,  shall  be  held  to  pre- 
vail over  all  the  provisions  of  a  general  statute,  which  are  thus 
expressly  or  impliedly  set  aside. 

[8]  The  general  statute  of  limitations,  formerly  two  years  and 
now  three  years,  by  the  statute  of  1876  (Act  April  13,  1876,  c.  56, 
19  Stat  32  [U.  S.  Comp.  St.  1901,  p.  725])  is  claimed  by  the  de- 
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fendant  to  have  been  repealed,  inasmuch  as  no  specific  limitation 
is  placed  upon  the  prosecution  under  the  Pure  rood  and  Drugs 
Law,  and  as  the  language  of  the  sections  throughout  the  entire 
statute  indicates  that  immediate  and  prompt  action  is  to  be  had. 
The  defendant  invokes  the  doctrine  of  laches,  not  so  much  as  a 
sufficient  defense  to  the  prosecution  of  this  information  itself,  but 
it  relies  upon  that  doctrine  as  an  argument  for  its  claim  that  the 
general  statute  of  limitations  is  inapplicable,  and  hence  that  it  is 
inferentially  repealed  through  the  intent  spelled  out  of  the  require- 
ment for  immediate  action. 

The  defendant  would  apparently  seek  to  substitute  for  the  gen- 
eral statute  of  limitations,  of  three  years  after  the  commission  of 
an  offense,  an  ambiguous  and  uncertain  equitable  determination  by 
the  court  as  to  whether  the  proceedings  had  been  so  promptly  con- 
ducted that  the  prosecution  should  be  allowed  to  go  on.  The  the- 
ory of  a  statute  of  limitations  is  no  longer  dependent  upon  the 
presumption  of  some  grant  freeing  the  person  interested  from  pros- 
ecution, or  the  lapse  of  time  within  which  the  evidence  has  pre- 
sumably been  lost.  It  is  rather  a  definite  period  prescribed  by  law, 
within  which  an  indictment  must  be  filed,  provided  the  defendant 
is  not  a  fugitive.  There  is  nothing  in  the  Pure  Food  and  Drugs 
Law  which  interferes  with  the  operation  of  a  statute  of  three  years, 
beyond  which  delay  cannot  be  allowed.  Whether  or  not  laches  on 
the  part  of  the  government  officials  had  intervened,  and  whether 
the  defendant's  rights  had  thereby  been  prejudicially  affected,  or 
whether  the  act  which  was  charged  as  an  ofiFense  has  been  reduced 
to  a  mere  technicality,  would  be  something  for  the  court  to  take 
into  account  in  imposing  sentence.  But  it  cannot  be  said  that  the 
inteilt  of  Congress  was  to  set  up  different  standards  or  time  limits 
for  the  actual  fifing  of  an  indictment  (either  greater  or  less  than 
three  years  as  the  case  might  be)  by  provisions  in  the  law  intended 
to  assure  a  speedy  hearing  and  a  prompt  method  of  determining 
whether  acts  would  be  considered  by  the  department  as  viola- 
tions of  the  law,  from  which  a  criminal  prosecution  might  result. 
Even  if  the  acts  in  question  had  been  terminated,  and  the  prose- 
cution might  thereby  depend  upon  methods  or  practices  long  since 
discontinued,  or  if  the  defendant,  because  of  the  delay  in  institut- 
ing proceedings,  had  continued  upon  a  course  which  it  ultimately 
found  would  bring  itself  in  conflict  with  the  government,  these 
matters,  again,  would  be  questions  to  be  considered  in  imposing 
sentence,  and  are  not  a  bar  to  the  filing  of  an  information  at  any 
time  within  the  three-year  period. 

The  pleas  must  be  overruled,  and  the  defendant  called  upon  to 
plead  generally  to  the  information. 
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43INGER  SEWING  MACH.  CO.  T.  BRIGKBIJi,  Atty.  Gen.,  et  aL 

(District  Court,  S.  D.  Alabama,  S.  D.    October  26,  1912.) 

No.  2,  in  Equity. 

1.  Licenses  (§  16*) — Ooctjpation  Tax — Statutes— Appuoatiow. 

Act  Ala.  March  31,  19U  (Acts  19U,  p.  180)  §  32,  provides  that  eaoh 
person,  firm,  or  corporation  selling  sewing  machines  in  person  or  through 
agents  shall  pay  $50  annually  for  each  county  in  which  they  may  sell 
or  deliver  such  machines,  and  for  each  team  used  in  delivering  or  dis- 
playing them  in  each  county  an  additional  sum  of  $25  annually,  but  that 
the  section  shall  not  apply  to  merchants  selling  sewing  machines  at  their 
regularly  established  places  of  business.  Held,  that  where  complainant 
sewing  machine  company,  a  foreign  corporation,  maintained  places  of 
business  throughout  the  state  where  machines  and  parts  were  sold,  and 
also  sent  out  agents  therefrom,  who  traveled  with  sample  machines 
through  the  rural  districts  of  the  state,  selling  the  same  by  means  of 
teams,  in  some  instances  the  sale  and  delivery  of  machines  occurring 
at  the  same  time,  it  was  subject  to  the  tax,  in  so  far  as  its  business 
was  conducted  by  means  of  such  teams. 

[Ed.  Note. — ^For  other  cases,,  see  Ucenses,  Cent  Dig.  {{  36-40 ;  Dec. 
Dig.  i  16.*] 

2.  CoNSTrruTioNAi,  Law  (S  230*)— Licenses  (S  7*) — ^Equal  PBomcnoR  of 

Laws— License  Tax — ^"Itinerant  Dealebs." 

Such  section  was  not  unconstitutional,  as  denying  equal  protection  of 
the  laws,  since  complainant's  agents,  who  traveled  through  the  county 
with  teams,  were  "itinerant  dealers'* ;  the  occupation  of  selling  machines 
in  regularly  established  places  of  business,  and  by  means  of  such  teams 
going  through  the  country,  being  sufficiently  difTerent  to  form  proper 
subjects  for  legislative  classification. 

[Ed.  Note. — ^For  other  cases,  see  CJonstitutional  Law,  Cent  Dig.  i  687 ; 
Dec.  Dig.  S  230  ;♦  Licenses,  Cent.  Dig.  i§  7-15;  Dec.  Dig.  {  7.* 
For  other  definitions,  see  Words  and  Phrases,  voL  4,  p.  3798.] 

In  Equity.  Bill  by  the  Singer  Sewing  Machine  Company  against 
Robert  C.  Brickell,  as  Attorney  General  of  the  state  of  Alabama, 
and  others.    Decree  for  defendants. 

Tyson,  Wilson  &  Martin,  of  Montgomery,  Ala.,  for  complainant 
Robert  C.  Brickell,  Atty.  Gen.,  for  defendants. 

TOULMIN,  District  Judge.  This  is  a  bill  filed  against  Robert 
C.  Brickell,  as  Attorney  General  of  the  state  of  Alabama,  and  oth- 
ers, to  enjoin  the  proposed  enforcement  against  complainant  of 
section  32  of  "An  act  to  further  provide  for  the  revenues  of  the 
state  of  Alabama,"  approved  March  31,  1911  (Acts  1911,  p.  180), 
which  is  as  follows: 

"Sec.  32.  Sewing  Machines. — ^Each  person,  firm  or  corporation  selling  or 
delivering  sewing  machines,  either  in  person  or  through  agents,  shaU  pay 
fifty  dollars  annually,  for  each  county  in  which  they  may  sell  or  deliver  said 
articles;  and  for  each  wagon  and  team  used  in  delivering  or  displajring 
the  same,  an  additional  sum  in  each  county  of  twenty-five  dollars  annually; 
but  this  section  shall  not  apply  to  merchants  selling  the  above  enumerated  ar- 
ticles at  their  regularly  established  places  of  business.** 

•For  otb«r  caaes  nee  same  topic  4k  S  mxtmbbb  in  Dec.  &  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexei 
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The  bill  allcfges  that  complainant  ought  not  to  be  subjected  to, 
and  IS  not  liable  for  the  payment  of,  the  taxes  provided  for  therein, 
upon  the  grounds  that,  under  the  state  of  facts  set  forth  in  the  bill, 
it  comes  within  the  excepting  clause  of  said  section,  and  is,  there- 
fore, exempt  from  its  operation;  furtiier,  that  said  section  of  the 
act  in  question  is  unconstitutional,  in  that,  in  its  administration,  it 
would  violate  the  state  and  federal  Constitutions,  particularly  sec- 
tion 1  of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States,  providing  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  deny  to  any  person  within  its 
jurisdiction  the  equal  .protection  of  the  laws.  And  the  bill  al- 
leges that  the  said  section  is  an  effort  on  the  part  of  the  state  of 
Alabama  to  regulate  interstate  commerce,  in  violation  of  the  third 
clause  of  section  8  of  article  1  of  the  Constitution  of  the  United 
States. 

Defendants  demur  to  said  bill,  and  maintain  that  the  facts  there- 
in set  forth  do  not  show  that  complainant  is  exempt  from  the  pay- 
ment of  said  taxes  under  the  excepting  proviso;  nor  do  they  show 
that  said  section  32  is  repugnant  to  the  state  Constitution  or  the 
Constitution  of  the  United  States  in  the  particulars  alleged. 

[1]  The  bill,  among  other  things,  sets  forth  the  following  state 
of  facts:  Complainant,  a  foreign  corporation  organized  under  the 
laws  of  New  Jersey,  duly  authorized  to  transact  its  business  in  the 
state  of  Alabama,  has  established  some  36  regular  places  of  busi- 
ness, or  stores,  throughout  the  state,  in  various  towns  and  cities, 
and  engages  wholly  in  the  business  of  buying  and  selling  sewing 
machines,  parts  thereof  to  remedy  defects  or  breakage,  and  sew- 
ing machine  accessories,  such  as  oil,  needles,  etc.,  which  goods  and 
wares,  as  above  described,  are  kept  at  its  said  stores,  for  sale  to 
the  general  public. 

With  the  exception  of  the  county  of  Russell,  the  business  of  com- 
plainant in  all  the  counties  of  the  state  of  Alabama  is  conducted 
as  follows: 

*'Some  of  the  sewing  machines  sold  by  it  in  the  state  are  delivered  to  its 
salesmen  at  its  regularly  established  places  of  business,  and  placed  aboard 
wagons  and  teams  at  such  places  of  business,  and  then  taken  by  its  sales- 
men through  the  rural  districts  of  the  state  of  Alabama,  and  sold  from  such 
wagons  and  teams,  and,  in  some  instances,  deUvery  to  the  purchasers  is  made 
contemporaneously  with  the  sale,  and  in  other  instances  such  salesmen  use 
the  machines  so  carried  about  on  such  wagons,  displaying  them  as  sample 
machines,  taking  orders  for  other  machines,  which  orders  are  returned  by 
such  salesmen  to  its  regularly  established  places  of  business  in  the  state  of 
Alabama,  *  *  *  as  aforesaid,  and  there  accepted  or  rejected,  and,  if  ac- 
cepted, the  machines  are  forwarded  to  the  purchasers  on  such  orders ;  *  *  * 
tliat  complainant  also  sells  sewing  machines  at  Its  regularly  established  places 
of  business  in  said  counties,  as  aforesaid,  and  deUyers  such  sewing  machines 
to  purciiasers  by  using  wagons  and  teams.    *    •    *  *' 

Complainant  has  in  its  employ  197  sewing  machine  agents  and 
employes  in  the  state  of  Alabama,  and  has  and  is  using  165  wagons 
and  teams  in  the  state  of  Alabama  in  so  displaying,  sellings  and 
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delivering  such  sewing  machines.*  It  appears  from  the  allegations 
of  the  bill  that  the  complainant  is  a  merchant  engaged  in  the  busi- 
ness of  selling  and  delivering  sewing  machines  in  the  state  of  Ala- 
bama, and  that  it  has  many  regularly  established  places  of  business 
within  said  state,  and  that  it  also  has  a  regulariy  established  place 
of  business  in  Columbus,  Ga.,  which  city  adjoins  Russell  county, 
Ala.,  on  the  east.    Said  section  32  provides  that : 

"Each  person,  firm  or  corporation  selling  or  delivering  sewing  machines, 
either  in  person  or  through  agents,  shall  pay  fifty  dollars  annually  for  each 
county  in  which  they  may  sell  or  deliver  said  articles;  and  for  each  wagon 
and  team  used  in  delivering  or  displaying  the  same  an  additional  sum  in  each 
county  of  twenty-five  dollars  annually." 

It  provides,  however,  that  this  section  shall  not  apply  to  mer- 
chants selling  the  above  enumerated  articles  at  their  regularly  es- 
tablished places  of  business. 

[2J  In  so  far  as  the  selling  of  sewing  machines  by  the  complain- 
ant at  its  regularly  established  places  of  business  is  concerned,  said 
section  does  not  apply  to  it.  But  it  appears  that  it  is  selling  and 
delivering  sewing  machines  from  wagons  and  teams  by  agents 
through  the  rural  districts  of  the  state  and  in  many  counties  there- 
in. It  is  then  liable  for  the  tax  exacted  by  the  statute  under  con- 
sideration, unless  that  statute  is  declared  to  be  violative  of  the  state 
or  federal  Constitutions.  The  complainant  is  engaged  in  selling 
sewing  machines,  both  at  its  fixed  places  of  business  and  from  wag- 
ons and  teams  by  agents  who,  as  salesmen,  sell  the  same  and  de- 
liver them  contemporaneously  with  the  sale.  It  seems  to  me  that 
the  complainant  thus  became  liable  for  both  taxes  required  by  the 
statute  to  be  paid,  assuming  the  statute  to  be  constitutional. 

In  the  Quartlebaum  Case,  79  Ala.  1,  the  statute  then  under  con- 
sideration provided  that  every  sewing  machine  company  selling 
sewing  machines,  either  themselves  or  by  their  agents,  and  all  per- 
sons who  engage  in  the  business  of  selling  sewing  machines,  shall 
pay  the  state  a  tax  for  each  county  in  which  they  may  so  sell; 
but,  when  merchants  engaged  in  a  general  business  keep  sewing 
machines  as  a  part  of  their  stock  in  trade,  they  shall  not  be  re- 
quired to  pay  the  tax  therein  provided.  Quartlebaum  dealt  only  in 
sewing  machines,  and  sold  them  in  different  counties  in  the  state. 
The  Supreme  Court  held  that  he  was  not  a  merchant  engaged  in 
general  business,  and  as  he  did  not  come  within  the  exception  made 
by  the  statute  he  was  liable  for  the  tax  imposed. 

In  Ballou  v.  State,  87  Ala.  144,  6  South.  393,  in  considering  a 
revenue  statute  which  provided  that  each  sewing  machine  com- 
pany selling  sewing  machines,  either  in  person  or  through  agents, 
and  all  persons  who  engage  in  the  business  of  selling  sewing  ma- 
chines, shall  pay  to  the  state  $25  for  each  county  in  which  they 
may  so  sell,  the  court  said : 

''There  is  an  exception  in  favor  of  merchants  engaged  in  a  general  busi- 
ness, which  is  only  material  as  showing  that  the  Legislature  exacted  a  license 
only  for  those  who,  it  was  contemplated,  would  he  itinerant,  going  from 
county  to  county." 
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As  I  understand  the  contention  of  the  learned  counsel  for  com- 
plainant, it  is  that  the  tax  in  question  is  exacted  only  for  those 
who  are  "itinerant  dealers" — ^"that  the  statute  is  only  intended  to 
reach  that  character  of  persons."  An  itinerant  is  defined  as  one 
who  travels  about — ^as  declared  by  the  court  in  the  Ballou  Case, 
supra,  "going  from  county  to  county." 

The  statute  does  not  apply  to  merchants  who  sell  sewing  ma- 
chines at  their  regularly  established  places  of  business,  denoting 
nearness,  present  at,  as  at  their  house  or  store.  In  my  judgment, 
it  does  not  except  from  its  application  those  who  have  regularly 
established  places  of  business,  but  who  also  sell  and  deliver  sew- 
ing machines  from  wagons  and  teams  away  from  their  established 
place  of  business,  leaving  them  behind  and  traveling  about  "from 
county  to  county" — "itinerant  dealers"  in  the  rural  districts  of  the 
state.  In  my  opinion,  the  bill  shows  these  facts  to  exist.  The 
Supreme  Court,  in  the  Quartlebaum  Case,  supra,  said : 

**When  sewing  machine  companies  sell  sewing  maohlnes  in  any  locality, 
they  do  It  as  a  business."    79  Ala.  4. 

It  seems  to  me  that  there  js  a  clear  distinction  between  persons 
selling  sewing  machines  at  regularly  established  places  of  business, 
and  selling  and  delivering  such  articles  from  wagons  and  teams 
traveling  about  over  the  country,  "going  from  county  to  county."  They 
are  t^o  entirely  distinct  occupations.  It  may  be  difficult  to  distinguish 
these  classes  in  principle,  but  the  power  of  the  Legislature  to  make  this 
discrimination  has  not  been  questioned.  Cook  v.  Marshall  County,  196 
U.  S.  261-274,  25  Sup.  Ct.  233,  49  L.  Ed.  471 ;  Armour  Pkg.  Co.  v. 
Lacy,  200  U.  S.  226,  26  Sup.  Ct.  232},  50  L.  Ed.  451 ;  Connolly  v.- 
Union,  etc.,  184  U.  S.  540,  22  Sup.  Ct.  431,  46  L.  Ed.  679;  Quartle- 
baum V.  State,  79  Ala.  4.  I  think  it  cannot  be  successfully  claimed 
that  it  is  beyond  legislative  power  to  make  its  classification  of  occupa- 
tions.   Authorities  supra. 

The  Supreme  Court  of  the  United  States  in  Oil  Co.  v.  Texas,  217 
U.  S.  114,  30  Sup.  Ct.  496,  54  L.  Ed.  688,  said: 

**The  fourteenth  amendment  of  the  Constitution  of  the  United  States  was 
not  Intended  to  cripple  the  taxing  power  of  ^  the  state,  or  to  Impose  upon 
them  any  Iron  rule  of  taxation.  This  court  will  not  speculate  as  to  the  motive 
of  a  state  In  adopting  taxing  laws,  hut  assumes  that  It  was  adopted  In  good 
faith.  A  state  may  prescribe  any  system  of  taxation  It  seems  best,  and  It 
may,  without  violating  the  fourteenth  amendment,  classify  occupations.  Im- 
posing a  tax  on  some  and  not  on  others,  so  long  as  It  treats  equally  all  in 
the  same  class." 

An  occupation  tax  on  all  dealers  in  sewing  machines  does  not  de- 
prive dealers  in  those  articles  of  their  property  without  due  process 
of  law,  or  deny  them  the  equal  protection  of  the  law,  because  a  sim- 
ilar tax  is  not  imposed  on  dealers  in  other  articles.  Oil  Co.  v.  Texas, 
supra.  The  statute  makes  no  distinction  among  persons  selling  sewing 
machines.  The  burden  of  the  present  tax  falls  equally  on  every  per- 
son, firm,  or  corporation  selling  sewing  machines,  and  an  additional 
tax  on  every  such  person  for  each  wagon  and  team  used  in  delivering 
or  displaying  the  same. 
199  F.— 42 
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As  1  construe  the  statute,  it  imposes  a  license  tax  on  every  person 
selling  sewing  machines,  for  each  county  in  which  he  may  sell  said 
articles ;  and  it  imposes  an  additional  license  tax  on  each  person  for 
each  wagon  and  team  used  in  delivering  said  sewing  machines  in  such 
county.  One  tax  is  for  the  privilege  of  engaging  in  the  business  of 
selling  sewing  machines,  and  the  other  is  for  the  privilege  of  using  a 
wagon  and  team  in  delivering  or  displaying  sewing  machines.  These 
taxes  are  imposed  upon  the  business  of  selling,  and  upon  the  business 
of  delivering  or  displaying  sewing  machines  by  the  use  of  wagons  and 
teams.  The  two  businesses  may  be  engaged  in  by  one  and  5ie  same 
person,  or  by  diflFerent  persons.  In  the  case  at  bar  the  two  occupations 
are  engaged  in  by  the  same  person,  but  that  makes  no  difference  in 
the  principle  involved.  The  Legislature  has  seen  proper  to  classify 
them,  and  to  impose  a  tax  upon  each,  which  we  have  seen  it  has,  un- 
der its  taxing  power,  the  right  to  do.  In  the  Herzberg  Case,  cited  by 
complainant's  counsel,  the  court  held  that  the  tax  was  not  imposed 
upon  the  business,  but  solely  upon  the  manner  in  which  a  party  may 
conduct  the  business.  I  do  not  consider  the  cases  at  all  alike.  The 
case  cited  was  where  the  Legislature  undertook  to  tax  the  manner  in 
which  a  party  may  conduct  his  business  as  the  same  related  to  the 
compensation  of  his  employes;  and  the  case  at  bar  is  one  in  which 
the  Legislature  has  imposed  a  tax  upon  the  business  itself,  and  not 
upon  the  manner  of  conducting  it. 

On  the  facts  alleged  in  paragraph  6  of  the  bill,  as  to  the  conduct 
of  the  business  of  complainant  in  Russell  county,  section  32  of  the 
statute  under  consideration  has  no  application;  the  sales  made  to 
buyers  in  Russell  county  being  made  at  complainant's  regularly  estab- 
lished place  of  business  in  Coltunbus,  Ga.,  and  the  articles  sold  deliv- 
ered to  the  buyers  in  Russell  county,  Ala.  Said  facts,  in  my  judgment, 
show  a  case  of  interstate  commerce.  Brennan  v.  Titusville,  153  U.  S. 
289,  14  Sup.  Ct.  829,  38  L.  Ed.  719.  The  unconstitutionality  of  said 
section,  even  if  conceded,  would  not  operate  to  bring  the  complainant 
within  the  class  not  intended  by  it.  Ballou  v.  State,  87  Ala.  144,  6 
South.  393.  The  Supreme  Court  of  the  United  States,  in  Oil  Co.  v. 
Texas,  supra,  said : 

**The  federal  court  cannot  Interfere  with  the  enforcement  of  the  statute, 
simply  because  It  may  disapprove  its  terms,  or  question  the  wisdom  of  its 
enactment,  or  because  it  cannot  be  sure  as  to  the  precise  reasons  inducing  the 
state  to  enact  it." 

And  the  Supreme  Court  of  Alabama  has  said: 

"Unless  it  is  clear  that  the  Legislature  has  transcended  its  authority,  it 
is  our  duty  to  declare  its  acts  constltutionaL"  Sadler  v.  Langham,  84  Ala. 
311 ;  Stein  v.  Leeper,  78  AlA.  517. 

The  demurrers  to  the  bill  are  sustained,  and  to  each  and  every  para- 
graph thereof,  except  as  to  paragraph  6,  relating  to  Russell  county, 
Ala.,  as  to  which  the  demurrers,  and  each  of  them,  are  overruled. 

Let  a  decree  be  entered  accordingly. 
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In  re  GBOWEUi. 
(Dlgtrlct  Court,  D.  MaBsachiiBetta.    Hay  81,  1012.) 
No.  16,62a 
%  BAinmtJPTCT  (§  262*)— Taxatiow  (i  87*>— Pbopebtt  of  Bakkbttpt. 

Though  a  bankrupt's  estate  is  not  withdrawn  from  taxation  by  bank- 
mptcy  proceedings,  bnt  is  subject  to  taxation  in  the  trustee's  hands,  a 
trustee  was  not  required  by  Bankr.  Act  July  1,  1808,  c.  641,  |  64a,  30 
Stat  663  (U.  S.  Comp.  St  1001,  p.  3447),  providing  that  the  court  shall 
order  trustees  to  pay  all  taxes  lawfully  due  and  owing  by  the  bankrupt 
in  advance  of  dividends  to  creditors,  to  pay  taxes  assessed  against  land 
which  became  a  lien  subsequent  to  a  sale  by  the  trustee. 

[Ed.  Note—For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  863-366; 
Dec.  Dig.  I  262;*  Taxation,  Cent  Dig.  {  177;  Dec.  Dig.  i  87.*] 
2l  Bakkbuptct  (I  262*)— Salb  of  Assets— Beai.  Fbopxbtt— Taxx&— Pat- 

HXNT  BT  TBT7STBE. 

Bankrupt's  trustee  having  been  ordered  to  sell  certain  real  property 
belonging  to  an  estate  '^ftee  from  any  incumbrances  or  lien  of  any  other 
party"  published  notice  of  the  sale  to  take  place  March  26,  1011,  which 
recited  that,  by  order  of  the  United  States  court,  each  lot  would  be  sold 
separately  free  from  any  incumbrances  or  lien  of  any  other  party,  on 
terms  of  6  per  cent,  cash,  balance  on  delivery  of  deed  within  30  days. 
Petitioner  purchased  one  of  the  lots,  paid  6  per  cent  cash  at  the  time 
of  sale,  but  the  deed  was  not  delivered  until  April  20th  following,  when 
the  remainder  of  the  cash  was  paid.  Prior  thereto,  on  April  1st,  the 
town  assessed  taxes  against  the  lot  for  the  year  1011,  which  became  a 
lien  on  that  dates.  Held,  tliat  the  trustee  had  no  jurisdiction  to  warrant 
the  land  free  from  liens  or  incumbrances  other  than  those  specified  by 
the  order  of  sale,  and  hence  he  was  not  bound  to  reimburse  the  pur- 
chaser for  the  taxes  so  paid. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  363-^66; 
Dec  Dig.  i  262.*] 

In  Bankruptcy.  In  the  matter  of  the  bankruptcy  proceedings  of 
William  N.  Crowell.  On  petition  for  review  of  referee's  order  dis- 
missing petition  of  the  A.  Homer  Skinner  Lumber  Company  for 
an  order  requiring  the  trustee  to  pay  certain  taxes.    Affirmed. 

John  A.  Kerns,  for  petitioner. 

William  H.  B.  Kendall,  trustee  in  bankruptcy,  pro  se, 

DODGE,  District  Judge.  On  February  8,  1911,  the  referee  au- 
thorized the  trustee  to  sell  certain  real  estate  in  the  town  of  Som- 
erset which  formed  part  of  this  estate  in  bankruptcy,  "free  from 
any  incumbrance  or  lien  of  any  other  party."  The  trustee  pub- 
lished notice  of  this  intended  sale,  to  take  place  March  25,  1911. 
The  publication  was  on  various  dates  in  March,  1911,  prior  to  the 
25th.  There  were  four  separate  lots  to  be  sold.  The  notice  pub* 
lished  contained  the  following: 

**By  order  of  tbe  United  States  court  each  lot  will  be  sold  separately  and 
vrill  be  sold  free  from  any  incumbrance  or  Uen  of  any  otber  party." 

The  petitioner  for  review  was  the  highest  bidder  at  the  sale  for 
one  of  the  lots,  and  the  property  was  declared  sold  to  him.  The 
published  notice  further  stated : 

"Temis  5%  cash.    Balance  upon  delirery  of  deed  within  thirty  days.** 

Vor  other  cmw  §—  lame  topio  *  I  uvubbm  la  D«c.  ft  Am.  Dlgi.  1907  to  dat^  ft  Rep'r  luAim 
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The  petitioner  for  review  paid  the  5  per  cent,  in  cash  at  the  time 
of  the  public  sale.  The  trustee  delivered  to  him  a  deed  of  the  lot, 
according  to  the  referee's  certificate,  on  April  24,  1911.  The  deed 
bore  that  date,  but  there  is  reason  to  believe  that  the  petitioner 
desired  certain  changes  in  the  deed  as  first  drafted  and  tendered  on 
April  24th,  and  that  the  deed  was  not  finally  delivered  until  April 
29th,  at  which  time  the  remainder  of  the  purchase  price  was  paid. 
The  deed  itself  was  not  put  in  evidence  at  the  hearing. 

So  far  as  appears,  there  was  no  existing  tax  lien  upon  the  lot 
when  the  referee's  order  was  made,  nor  when  the  notice  was  pub- 
lished, nor  at  the  time  of  the  public  sale.  Later,  however,  on  some 
date  not  shown,  the  town  of  Somerset  assessed  taxes  to  the  amount 
of  $30.94  against  the  lot,  for  the  year  beginning  April  1,  1911, 
which  taxes  became,  when  assessed,  a  lien  upon  the  lot,  taking 
effect  from  April  1,  1911.  On  October  3,  1911,  the  petitioner  for 
review  filed  a  petition  with  the  referee  asking  that  the  trustee  be 
ordered  to  pay  these  taxes.  Later,  on  January  17,  1912,  another 
petition  was  filed,  making  the  same  request  upon  allegations  some- 
what amended  and  amplified.  After  a  hearing  upon  this  petition, 
the  referee  found  in  the  trustee's  favor,  thereby  dismissing  it.  This 
dismissal  the  purchaser  now  seeks  to  review. 

[1]  Section  64a  of  the  Bankruptcy  Act,  which  requires  the  court 
to  order  trustees  to  pay  all  taxes  legally  due  and  owing  by  the 
bankrupt,  in  advance  of  dividends  to  creditors,  has  no  direct  bear- 
ing upon  the  question  here  presented.  It  is  true  that  property  of 
the  estate  is  not  withdrawn  from  taxation  by  the  bankruptcy,  but 
remains  subject  to  taxation  while  in  the  trustee's  hands,  also  that 
taxes  assessed  upon  it  after  the  bankruptcy,  though  never  due  or 
owing  by  the  bankrupt,  are  to  be  treated  by  the  court  as  preferred 
claims.  Swarts  v.  Hammer,  120  Fed.  256,  257,  56  C.  C.  A.  92;  Id., 
194  U.  S.  441,  24  Sup.  Ct.  695,  48  L.  Ed.  1060;  Re  Prince  &  Wal- 
ter (D.  C.)  131  Fed.  546.  But  no  attempt  is  now  made  to  prove 
or  have  allowed  any  claim  for  these  taxes  as  a  claim  against  the 
estate.  The  town  of  Somerset  has  presented  no  such  claim,  nor 
does  the  petitioner,  having  paid  the  taxes,  seek  to  prove  against 
the  estate,  in  subrogation  to  the  town's  rights.  The  petitioner 
rests  its  claim  upon  the  contention  that  its  purchase  of  the  lot  un- 
der the  order  of  sale  has  entitled  it  to  have  the  land  free  of  any 
lien  or  incumbrance  at  the  time  it  paid  the  balance  of  the  agreed 
"  purchase  money  and  took  the  trustee's  deed. 

[2]  The  referee's  order  to  sell,  made  on  February  28,  1911,  nei- 
ther had  nor  could  have  had  any  application  to  the  lien  afterward 
created  by  the  assessment  of  these  taxes.  Not  only  had  no  such 
lien  then  come  into  being,  but  what  the  liens  or  incumbrances  were 
to  which  the  referee's  order  referred  appears  from  the  petition  for 
the  order.  This  set  forth  that  there  were  certain  mortgages  on  the 
land;  that  one  of  the  mortgages  was  to  the  petitioner  for  review 
and  its  validity  disputed;  that  the  land  had  been  conveyed  sub- 
ject to  conditions;  and  that  it  had  been  attached.  To  the  valid- 
ity, as  against  him,  of  any  order  to  sell  free  from  incumbrances,  it 
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is  essential  that  a  lienholder  whose  rights  may  be  affected  should 
have  had  due  opportunity  to  defend  his  interest,  and  due  notice  to 
appear  for  that  purpose.  Ray  v.  Norseworthy,  23  Wall.  128,  135, 
23  L.  Ed.  116;  Re  Foundry  &  Machine  Co.  (D.  C.)  147  Fed.  828. 
The  lienholders  named  as  above  in  the  petition  for  sale  are  the 
only  lienholders  who  could  have  had  such  notice,  or  who  could 
have  been  affected  by  tiie  order.  No  other  lienholders  can  be  sup- 
posed to  have  been  within  the  contemplation  of  the  court  in  mak- 
ing the  order  for  sale,  or  of  the  trustee  in  advertising  the  sale,  or 
of  the  purchaser  or  other  bidders  at  the  sale.  Since  no  lien  for 
these  taxes  existed  when  the  order  was  made,  or  the  sale  adver- 
tised, or  when  the  sale  thus  ordered  and  advertised  took  place,  no 
such  lien  was  or  could  have  been  removed  from  the  property  or 
transferred  to  the  proceed^  by  virtue  of  the  order  and  the  sale 
made  in  pursuance  thereof.  What  the  trustee  received  from  the 
purchaser  at  the  sale,  and  now  holds,  he  must  be  considered  to  hold 
as  representing  the  property  freed  from  those  liens  which  the  peti- 
tion described,  if  any,  but  freed  from  no  others.  The  court  cannot 
award  any  part  of  it  in  satisfaction  of  a  lien  never  transferred  to  it. 

It  was  not  for  the  trustee  to  warrant  the  land  free  from  all  liens 
or  incumbrances,  whether  those  contemplated  by  the  proceedings 
or  not.  To  do  so  would  be  beyond  his  official  authority.  He  was 
authorized  to  convey  only  the  interest  jn  the  land  vested  in  him 
as  trustee,  free  from  liens  or  incumbrances  only  to  the  extent  sanc- 
tioned by  the  order  of  court. 

The  trustee,  as  has  appeared,  advertised  that  the  balance  of  the 
purchase  money  would  be  payable  upon  delivery  of  the  deed  within 
30  days,  and  it  is  true  that  30  days  from  the  advertised  time  of 
sale  did  not  expire  until  April  25th,  after  these  taxes  had  been  as- 
*  sessed.  But  there  was  nothing  in  the  order  of  sale  which  is  suffi- 
cient to  make  these  provisions  part  of  the  terms  of  sale  ordered 
by  the  court,  nor  to  enlarge  the  scope  of  the  order  as  above  de- 
fined. 

Had  the  trustee  been  selling  his  own  property  and  undertaking 
with  the  purchaser  to  give  a  clear  title,  he  might  well  be  required 
to  protect  the  buyer  against  all  incumbrances  existing  when  the 
deed  was  finally  delivered  and  the  property  paid  for,  whether  ex- 
isting or  not  at  the  time  he  put  the  property  up  at  auction.  The 
circumstances  of  this  transaction,  however,  are  different,  and  do 
not  require  the  same  conclusion.  I  must  consider  this  petitioner 
to  have  understood  when  he  paid  the  balance  of  the  amount  he  had 
bid  at  the  sale  that  he  was  paying  only  for  what  the  trustee  had 
been  authorized  by  the  court  to  sell  him.  That  his  present  appli- 
cation to  the  court  was  not  made  until  nearly  six  months  after 
he  had  made  the  payment,  is  a  strong  indication  that  such  was  also 
in  fact  his  actual  understanding  at  the  time. 

The  referee's  order  dismissing  the  petition  is  approved  and  af- 
firmedi 
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In  re  O'OALLAGHAN. 

(District  Oburt,  D.  Maasacbusetts.    May  81,  1912.) 

No.  17346. 

1.  Bankbxtftot  (}  884*) — Comfositioit— False  Statement— Fsauduixiit  In- 

tent. 

Fraudulent  Intent  on  the  part  of  a  bankrupt  must  be  shown  to  sustain 
the  charge  of  obtaining  money  on  credit  on  materially  false  statements 
In  writing,  made  to  the  lender  for  the  purpose  of  obtaining  such  credit, 
urged  as  an  objection  to  confirmation  of  a  composition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  59CM^; 
Dec.  Dig.  §  3S4.*] 

2.  Bankruptcy  (f  384*) — CoicPosmoN — ^Defenses — ^I^'alse  Statements. 

Bankrupt's  husband  conducted  her  business  as  manager.  In  1908  and 
1910  he  made  false  statements  concerning  the  bankrupt's  assets  and 
liabilities  to  obtain  money  for  the  bankrupt  on  credit  from  a  trust 
company.  The  bankruptcy  petition  was  not  filed  until,  June  29,  1911. 
During  the  Interval  the  notes  taken  by  the  trust  company  had  been  re- 
peatedly renewed  or  paid,  and  there  had  been  a  succession  of  transac- 
tions Involving  the  giving  of  credit  by  the  trust  company.  Held,  that 
the  facts  were  Insulficient  to  show  that  the  trust  company  extended 
credit  on  the  faith  of  the  statement  of  1910,  and  that  the  statement 
given  In  1908  did  not  constitute  a  continuing  representation,  and  was 
not  one  to  which  Bankr.  Act  June  25,  1910,  c.  412,  §  14b  (3),  36  Stat  839 
(U.  S.  Comp.  St  Supp.  1911,  p.  1496),  providing  that  a  discharge  shall 
not  be  granted  where  the  bankrupt  has  obtained  money  on  credit  on  ma- 
terially false  statements  In  writing,  eta,  applied,  and  hence  the  making 
of  such  statements  was  not  a  valid  objection  to  confirmation  of  a  com- 
position. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  fS  590-592; 
Dec.  Dig.  S  884.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of 
Margaret  G.  O'Callaghan.  On  specifications  of  objection  to  con- 
firmation of  composition.    Overruled. 

Robert  E.  Harding,  for  objecting  creditor. 
William  A.  Knowlton,  for  bankrupt. 

DODGE,  District  Judge.  The  referee  has  reported  on  February 
21,  1912,  that  everything  necessary  under  section  12b  of  the  Bank- 
ruptcy Act  had  been  done,  and  he  recommends  confirmation  of  the 
composition  oflFered.  The  liabilities  scheduled  are  $115,711.82, 
against  assets  amounting  to  $21,280.60.  Claims  amounting  to  $79,- 
897.84  have  been  allowed.  The  Exchange  Trust  Company  of  Bos- 
ton, having  a  claim  of  $3,250,  and  two  New  York  creditors,  having 
claims  of  $500  each,  are  the  only  creditors  who  have  appeared  to  ob- 
ject 

The  referee  has  dealt  with  the  specifications  filed  by  the  Exchange 
Trust  Company  as  presenting,  in  substance,  all  the  objections  raised 
by  either  of  these  creditors,  and  it  will  be  convenient  here  to  fol- 
low the  same  course. 

Specification  1  (a  and  b).  These  charge  the  concealment  of  cer- 
tain jewelry  or  diamonds  with  intent  to  hinder,  delay,  and  defraud 

*For  other  caaet  tee  lame  topic  *  I  mumbbb  In  Dec.  ft  Am.  Dls>.  1907  to  date,  ft  Rep*r  Indexee 
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creditors.  I  agree,  on  the  evidence,  with  the  referee's  finding  of 
fact,  and  also  agree  with  his  conclusions  of  law  relative  to  this 
charge. 

Specification  1  (c).  My  conclusions  are  the  same  regarding  this 
charge. 

Specification  1  (d-g  inclusive).  These  have  not  been  insisted  upon 
at  the  hearing. 

Specifications  1  (h,  i),  and  2  (a).  I  agree  with  the  referee  that  on 
the  evidence  the  omission  of  the  item  $19,730.90  from  the  books 
until  June  30,  1911,  is  not  shown  to  have  been  with  any  intent  to 
conceal  assets  belonging  to  the  estate,  or  with  any  intent  to  conceal 
the  bankrupt!s  true  financial  condition.  To  my  mind  the  circum- 
stances do  not  show  with  sufficient  certainty  to  warrant  the  finding 
of  such  intent  that  the  entry  of  this  item  on  the  bankrupt's  books 
in  addition  to  those  of  the  Adams  Company  was  necessary  in  order 
to  make  the  bankrupt's  books  show  her  true  financid  condition. 

Specification  2  (b)  was  not  insisted  on  at  the  hearing. 

[1]  Specification  2  (c,  d,  e,  f,  g,  and  h)  charge  the  obtaining  of 
money  on  credit  from  the  Exchange  Trust  Company  upon  materially 
false  statements  in  writing  made  to  that  company  for  the  purpose 
of  obtaining  credit  from  it  on  March  1,  1908,  and  July  1,  1910. 
There  is  no  dispute  that  two  statements  in  writing  bearing  the 
above  dates  were  presented  to  the  Trust  Company  by  the  bank- 
rupt. They  are  Exhibits  A  and  B,  and  may  be  referred  to.  They 
purport  to  be  statements  of  the  bankrupt's  assets  and  liabilities  as  of 
those  dates.  The  statements  were  in  some  respects  incorrect.  They 
overstated  the  assets  and  understated  the  liabilities,  and  they  did 
so  to  an  extent  sufficient  to  be  material.  Fraudulent  intent,  how- 
ever, on  the  bankrupt's  part,  must  be  shown  in  order  to  sustain  this 
charge.  Gilpin  v.  Merchants'  Bank,  165  Fed.  607,  91  C.  C.  A.  445, 
20  L.  R.  A.  (N.  SO  1023;  Re  Kyte  (D.  C.)  174  Fed.  867,  871.  And, 
unless  credit  is  shdwn  to  have  been  actually  obtained  by  means  of 
the  untrue  statement  made  with  such  fraudulent  intent,  no  ground 
for  refusal  to  confirm  under  section  14b  (3)  of  the  Bankruptcy  Act 
has  been  established.    Re  ShaflFer  (D.  C.)  169  Fed.  726. 

B6th  the  statements  referred  to  were  made  up  by  the  bookkeeper 
from  the  books  of  the  concern,  acting  under  the  direction  of  J.  J. 
O'Callaghan,  who  was  the  bankrupt's  husband,  and  who  managed 
the  business  carried  on  by  her  under  the  above  name.  It  was  he, 
and  not  the  bankrupt,  who  presented  the  statements  to  the  Trust 
Company,  and  there  is  no  question  that  he  did  so  for  the  purpose 
of  obtaining  credit,  or  that  credit  was  afterward  given  by  the  com- 
pany. The  statement  of  1908  was  sworn  to  as  true  by  him,  and  his 
affidavit,  dated  June  22,  1908,  expressly  recites  the  statement  to  have 
been  made  and  sworn  to  for  the  purpose  of  obtaining  fcredit  and 
money.  The  statement  of  1910  was  signed  by  him,  but  not  sworn 
to.  His  signature  to  both  statements  was  in  the  following  form: 
"O'Callaghan  Cloak  and  Suit  Co.  by  J.  J.  O'Callaghan,  Mgr."  Ac- 
cording to  the  evidence,  he  relied  on  the  bookkeeper  of  the  con- 
cern to  fill  out  both  statements  from  the  books,  and  there  is  evi* 
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aence  from  the  bookkeeper  that  she,  without  intent  on  her  part  to 
deceive,  was  responsible  for  their  inaccurate  and  misleading  char- 
acter, also  that  0*Callaghan,  though  he  swore  to  one  statement, 
did  not  in  fact  know  at  the  time  that  they  were  inaccurate  or  mis- 
leading or  in  what  respects.  But  assuming  O'Callaghan  to  be 
chargeable  wilh  knowledge  that  the  statements  were  untrue,  and 
with  the  intent  to  use  untrue  statements  for  the  purpose  of  ob- 
taining credit,  there  is  nothing  to  charge  the  bankrupt  with  such 
knowledge  or  intent,  except  the  fact  that  she  permitted  her  husband 
to  manage  her  business  and  represent  her  in  dealing  with  the  Trust 
Company;  and  on  the  authorities  it  is  at  least  doubtful  whether  un- 
der such  circumstances  section  14b  (3)  applies  to  her.  Re  Hyman 
(D.  C.)  97  Fed.  195;  Re  Meyers  (D.  C.)  105  Fed.  354;  Hardie  v. 
Swaflford,  165  Fed.  591,  91  C.  C,  A.  426,  20  L.  R.  A.  (N.  S.)  785, 
reversing  the  District  Court  in  Re  F.  Hardie,  143  Fed.  609. 

[2]  Assuming,  however,  that  such  knowledge  and  intent  on  her 
husband's  part  would  render  section  14b  (3)  applicable  to  the  bank- 
rupt herself,  and  that  credit  to  her  was  in  fact  obtained  from  the 
Trust  Company  in  1908  by  means  of  the  untrue  statement  dated 
March  1,  1908,  the  petition  upon  which  she  was  adjudged  bankrupt 
was  not  filed  until  June  29,  1911,  and  during  the  three  intervening 
years  the  notes  taken  in  1908  by  the  Trust  Company  had  been  re- 
peatedly renewed  or  in  some  cases  paid.  There  had  been  a  succes- 
sion of  transactions  involving  the  giving  of  credit,  and  the  evidence 
is  hardly  sufficient  to  show  that  anything  due  from  the  bankrupt  to 
the  Trust  Company  at  or  within  four  months  prior  to  the  bank- 
ruptcy had  been  obtained  on  the  strength  of  the  credit  given  in  1908. 
The  statement  of  that  year  cannot  be  regarded  as  a  continuing  rep- 
resentation, and  I  must  hesitate  to  hold  that  section  14b  (3)  applies, 
without  limit  of  time,  to  any  obtaining  of  credit,  however  long  be- 
fore the  bankruptcy,  and  irrespective  of  intervening  transactions 
with  the  creditor.  See  Re  Terens  (D.  C.)  172  Fed.  938;  Re  Cot- 
ton and  Preston  (D.  C.)  183  Fed.  181. 

As  to  credit  given  after  the  statement  dated  July  1,  1910,  I  am 
unable  to  regard  the  evidence  as  sufficient  to  prove  that  such  credit 
was  given  in  reliance  upon  that  statement.  A  fair  conclusion  from 
the  evidence  seems  to  me  to  be  that  what  the  Trust  Company  then 
lent  was  lent  with  the  knowledge  that  the  bankrupt  was  in  difficul- 
ties, that  an  investigation  of  her  affairs  would  be  necessary  to  justify 
further  credit  in  any  large  amount,  and  with  the  intent  to  advance 
her  only  so  much  as  would  postpone  immediate  collapse  before  such 
investigation  could  be  had. 

I  agree  with  tlie  referee  in  regarding  the  evidence  as  insufficient 
to  prove  the  bankrupt  guilty  of  any  of  the  acts  or  of  failure  to  per- 
fonn  any  -of  the  duties  such  as  would  bar  her  discharge.  I  further 
agree  with  him  that  the  composition  offered  will  be  for  the  best  in- 
terests of  the  creditors. 

The  offer  of  composition  is  therefore  confirmed. 
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In  re  GOLDSTEIN. 

(District  Court,  D.  Bfassachusetts.    June  10,  1012.) 

No.  18,203. 

L  Bankbuptct  (8  341*) — Claims — Allowance  in  Pabt^-Amkndment. 

Bankr.  Act,  July  1,  1898,  c.  541,  {  57,  els.  "d,"  "t"  30  Stat.  560  (U.  S. 
Comp.  St.  1001,  p.  3443),  providing  for  the  hearing  and  determinatioit 
of  objections  to  claims  before  allowance,  and  clauses  ^'k,**  and  "1,*'  au- 
thorizing reallowance  or  rejection  in  whole  or  in  part  of  a  claim  recon- 
sidered after  allowance,  does  not  preclude  the  referee  from  allowing  a 
claim  in  part  only  without  its  being  amended  and  resworn. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  628;    Dec. 
Dig.  I  841.*] 
2.  Bankruptcy  (j  127*) — ^EIlkotion  of  Trustee — Creditors'  MEETiNa — ^Ad- 
journment. 

A  vote  for  trustee  at  a  creditors*  meeting  having  resulted  In  no  elec- 
tion, and  the  supporters  ef  both  candidates  having  informed  the  ref* 
eree  that  an  agreement  was  hopeless,  the  referee  properly  denied  an 
application  for  an  adjournment  of  two  weeks,  and  proceeded  to  the  ap- 
pointment of  a  trustee  on  his  own  motion. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  183;  Dec: 
Dig.  i  127.»] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of 
Simon  Goldstein,  bankrupt.  On  petition  for  review  of  referee's  or- 
ders allowing  claim  of  the  Salem  Safe  Deposit  &  Trust  Company 
in  the  sum  of  $1,700,  permitting  it  to  vote  on  the  claim  as  allowed, 
and  refusing  to  adjourn  the  creditors'  meeting  on  failure  to  choose 
a  trustee.    Affirmed. 

Joseph  B.  Jacobs,  of  Boston,  Mass.,  and  Daniel  C.  Manning,  of 
Salem,  Mass.,  for  creditors. 

DODGE,  District  Judge.  The  Trust  Company  presented  for  al- 
lowance at  the  first  meeting  a  proof  of  claim,  which  set  forth  in- 
debtedness by  the  bankrupt  to  it  of  $2,000  in  all,  on  six  diflferent 
promissory  notes,  which  it  had  discounted.  The  six  notes  ought 
all  to  have  been  filed  with  the  proof,  in  order  to  comply  with  sec- 
tion 57b  of  the  Bankruptcy  Act.  Five  of  the  notes  only  were  so 
filed;  of  the  sixth,  the  amount  claimed  on  which  was  $300,  only  a 
copy  was  filed.  The  referee  allowed  the  claim  in  the  amount  of 
$1,700,  the  total  amount  claimed  on  the  other  five  notes,  and  per- 
mitted the  Trust  Company  to  vote  on  the  claim  as  thus  allowed. 
The  first  question  certified  is:  Did  he  err  in  so  doing? 

[1]  The  petitioner  for  review  contends  that  the  referee  ought 
to  have  disallowed  the  proof  altogether,  but  that,  instead  of  doing 
so,  he  "amended  it  of  his  own  volition,  and  reduced  it  to  the  amount 
of  $1,700,"  and  that  he  had  no  right  to  allow  it  for  $1,700  without 
requiring  it  to  be  resworn. 

If  this  contention  is  sound,  a  proof  of  claim  must  be  regarded 
as  an  entirety,  which  the  court  must  either  accept  in  full  or  reject 
altogether.  I  find  nothing  in  the  act  which  requires  me  so  to  re- 
gard it.    There  are  express  provisions  in  section  57,  els.  "k"  and 

*For  oUier  casM  lee  same  topic  *  9  numbbb  in  Dec.  ft  Am.  Diga.  1907  to  date^  ft  Hep'r  Indaxea 
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"1,"  for  the  reallowance  or  rejection  "in  whole  or  in  part"  of  a  claim 
reconsidered  after  allowance.  But  it  is  not  only  upon  reconsidera- 
tion that  objections  to  a  claim,  either  by  parties  in  interest  or  by 
the  court  of  its  own  motion,  may  be  dealt  with.  Clauses  "d"  and 
"f"  of  section  57  provide  for  the  hearing  and  determination  of  such 
objections  before  allowance,  and  I  am  unable. to  believe  it  a  neces- 
sary result  of  clauses  ''k"  and  "1"  that  the  original  allowance  of  a 
claim  can  only  be  for  its  fuU  amount,  and  may  not  be  for  a  part  of 
that  amount.  To  say  that  this  is  what  the  act  requires,  and  that  a 
claim,  of  which  a  part,  but  not  the  whole,  is  sustained  by  the  proof, 
must  be  amended  and  resworn  before  it  can  be  allowed  at  all,  would 
be,  in  my  opinion,  a  departure,  unwarranted  by  anything  in  the  act, 
from  the  recognized  principle  that  the  practice  regarding  proof  of 
claims  is  to  be  liberal  and  free  from  technicalities.  See  Streeter 
V.  Lowe,  184  Fed.  263,  265,  106  C.  G.  A.  405,  although  it  is  true 
that  the  controversy  there  dealt  with  arose  upon  reconsideration. 
More  especially  does  it  seem  unreasonable  to  hold,  in  a  case  like 
the  present,  where  distinct  debts  or  demands  are  included  in  one 
claim,  that  none  of  them  can  be  allowed,  unless  all  are  allowed.  I  ^ 
find  no  reason  to  suppose  that  the  creditor  might  not  have  presented 
separate  proofs  upon  his  separate  claims,  or  that  a  proof  of  one 
is  to  be  regarded  as  a  waiver  of  all  the  others.  See  Remington, 
Bankruptcy,  §  615.  Reported  cases,  in  which  claims  have  been  al- 
lowed in  amounts  less  than  set  forth  in  the  proof,  are  not  wanting. 
Two  recent  instances  are  In  re  Dr.  Voorhees,  etc.,  Co.  (D.  C.)  187 
Fed.  611,  and  188  Fed.  425,  110  C.  C.  A.  215,  and  In  re  Green- 
field  (D.  C.)  193  Fed.  98.  I  must  hold  that  the  referee's  allowance 
of  this  claim  for  $1,700  was  not  erroneous. 

[2]  The  creditors'  vote,  taken  after  allowance  of  the  claim  as 
above,  showed  no  choice  of  trustee.  One  candidate  had  a  majority 
in  number;  the  other,  a  majority  in  amount.  The  petitioner  for 
review  thereupon  asked  an  adjournment  to  the  next  regular  court 
day,  two  weeks  distant.  The  request  was  refused  by  the  referee, 
on  the  ground,  as  he  reports,  "of  expense  to  the  estate,  and  that, 
if  a  new  vote  was  taken,  it  would  result  then  in  a  disagreement." 
The  supporters  of  both  candidates  had  informed  him,  as  he  also 
states,  that  an  agreement  was  hopeless.  It  would  seem,  although 
his  report  does  not  expressly  so  state,  that  he  thereupon  appointed 
a  trustee  under  the  last  clause  of  section  44.  The  remaining  ques- 
tion certified  is :  Did  he  err  in  refusing  to  adjourn  the  meeting  for 
the  purpose  of  allowing  the  creditors  to  vote  again? 

No  unanimous  request  was  made  for  an  adjournment.  There  is 
nothing  to  show  that  reasonable  opportunity  for  choice  by  the  cred- 
itors at  the  regular  time  had  not  been  afforded,  or  that  the  refusal 
to  adjourn  can  be  regarded  as  having  abridged  the  creditors'  right 
to  such  reasonable  opportunity.  If  all  the  claims  proved  had  been 
objected  to  and  continued  for  consideration,  the  referee  might  law- 
fully have  proceeded  to  appoint  a  trustee  himself,  as  Judge  Lowell 
held  in  this  court,  in  In  re  Cohen  (D.  C.)  131  Fed.  391.  I  must  hold 
that  there  was  no  error  in  his  refus^il  to  adjourn  the  meeting. 
^    The  referee's  orders  are  therefore  approved  and  afl&rmed. 
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WATERMAN  T.  CHESAFBAKB  &  O.  RT.  CO. 

(District  Coart»  D.  New  Jersey.    October  26»  1912.) 

L  Removal  or  Causes  (H  U,  26*)--OAnss8  Rxuovablb— Judicial  Code— 

OONSTBUCnON. 

fUnder  Judicial  Code  (Act  March  8,  1011*  c.  231)  U  24,  28,  51,  86  Stat 
1091,  1094,  1101  (U.  S.  Comp.  St  Supp.  1911,  pp.  136,  140,  150),  providing 
for  the  removal  of  causes  from  state  to  federal  courts,  no  cause  may  be 
removed  that  might  not  have  been  originally  commenced  in  the  federal 
court  and  where  jurisdiction  depends  solely  on  diversity  of  citizenship, 
only  the  court  in  the  district  in  which  either  plaintUT  or  defendant  re- 
sides obtains  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  |{  29- 
81.  60-63;    Dec.  Dig.  »  11,  26.*] 

2.  Removal  or  Causes  (i  84*) — ^F!bdebal  COubtb— Jubisdicteon— Absiqk- 

MENT. 

Where  plaintiff  claims  as  an  assignee,  the  residence  of  the  assignor, 
and  not  that  of  plaintiff,  determines  the  question  whether  diverse  citi« 
zenship  exists,  so  as  to  justify  a  removal  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  |  76 ; 
Dec.  Dig.  i  34.* 

Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  C.  C.  A.  298.] 

At  Law.  Action  by  Frank  N.  Waterman  against  the  Chesapeake 
&  Ohio  Railway  Company.    On  motion  to  remand.    Motion  granted. 

George  Whitefield  Betts,  of  New  York  City,  for  plaintiff. 
McCarter  &  English,  of  Newark,  N.  J.,  for  defendant 

RELLSTAB,  District  Judge.  This  suit  was  removed  into  this  court 
from  the  Supreme  Court  of  the  state  of  New  Jersey.-  The  plaintiff 
is  the  assignee  of  a  number  of  claims  against  the  defendant.  He  is  a 
citizen  and  resident  of  such  state,  but  none  of  his  assignors  is.  The 
defendant  is  k  corporation  of  the  state  of  Virginia,  and  not  an  in- 
habitant or  resident  of  the  state  of  New  Jersey. 

[1]  The  right  to  remove  depends  upon  the  construction  to  be  given 
to  sections  24  (granting  original  jurisdiction),  28  (limiting  the  causes 
that  may  be  removed),  and  51  (prescribing  the  court  where  suit  is  to 
be  brought)  of  the  act  entitled  "An  act  to  codify,  revise  and  amend 
the  laws  relating  to  the  judiciary,"  approved  March  3,  1911  (U.  S- 
Comp.  St.  Supp.  1911,  pp.  128,  135,  140,  150),  which,  so  far  as  per- 
tinent to  the  question  here  raised,  provide: 

Section  24.  That— 

'the  District  Courts  shall  have  original  Jurisdiction  as  follows :  First  Of  all 
suits  of  a  dvil  nature,  at  common  law  or  in  equity,  •  *  *  where  the 
matter  in  controversy  exceeds,  exclusive  of  interest  and  costs,  the  sum  or 
value  of  three  thousand  dollars,  and  *  *  *  is  between  citizens  of  different 
states.  *  *  *  No  District  Court  shaU  have  cognizance  of  any  suit  (ex* 
cept  upon  foreign  bUls  of  exchange)  to  recover  upon  any  promissory  note 
or  other  chose  in  action  in  favor  of  any  assignee,  or  of  any  subsequent  holder 
if  such  instrument  be  payable  to  bearer  and  be  not  made  by  any  corporation, 
unless  such  suit  might  have  been  prosecuted  in  such  court  to  recover  upon 
said  note  or  other  chose  in  action  if  no  assignment  had  been  made." 

*For  oUier  easM  Me  lame  topic  ft  f  mumbbr  in  Dec.  ft  Am.  Digi.  1907  to  dftte,  ft  Rep'r  Indexes 
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Section  28.  That  any— 

"suit  of  a  civil  nature,  at  law  or  in  equity,  of  wMch  the  District  Courts  of 
the  United  States  are  given  jurisdiction  by  this  title,  and  which  are  now 
pending  or  which  may  hereafter  be  brought,  in  any  state  court,  may  be  re- 
moved into  the  District  CJourt  of  the  United  States  for  the  proper  district 
by  the  defendant  or  defendants  therein,  being  nonresidents  of  that  state." 

Section  51,  That— 

"no  civil  suit  shall  be  brought  in  any  District  Court  against  any  person  by 
any  original  process  or  proceeding  in  any  other  district  than  that  whereof 
he  is  an  inhabitant ;  but  where  the  Jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either  th!e  plaintiff  or  the  defendant" 

Reading  these  sections  together — ^the  only  way  the  legislative  intent 
can  be  ascertained — ^it  is  apparent,  first,  that  no  cause  may  be  removed 
that  might  not  have  been  originally  commenced  in  a  federal  court; 
second,  that,  where  jurisdiction  depends  solely  upon  diversity  of  cit- 
izenship, only  that  court  obtains  jurisdiction  in  whose  district  either 
the  plaintiff  or  defendant  resides ;  and,  third,  that,  when  the  plaintiflF 
is  an  assignee,  the  particular  court  having  cognizance  of  the  suit  is 
fixed,  not  by  his  place  of  residence,  but  by  his  assignor's.  Under  such 
interpretation,  this  suit  cannot  be  heard  in  this  court. 

[2]  The  causes  of  action  sued  upon  are  founded  upon  express  con- 
tracts between  the  assignors  and  the  defendant  for  the  carriage  of 
freight,  and  the  alleged  breaches  are  the  failure  to  carry  out  such  con- 
tracts. The  suit  is,  therefore,  to  recover  on  assigned  choses  in  action, 
a  term  which  includes  all  claims  for  damages  for  breach  of  contract 
or  for  torts  connected  therewith.  Bushnell  v.  Kennedy,  9  Wall.  387, 
390,  19  L.  Ed.  736.  As  none  of  the  assignors  could  have  maintained 
this  suit  against  the  timely  objection  of  the  defendant,  the  plaintiff 
could  not.  What  the  plaintiff  could  not  do,  because  of  the  lack  of 
proper  residential  qualifications,  the  defendant  cannot  achieve,  at  least, 
without  the  former's  consent.  Ex  parte  Wisner,  203  tJ.  S.  449,  27 
Sup.  Ct.  150,  51  L.  Ed.  264;  In  re  Moore,  209  U.  S.  490,  2$  Sup.  Ct. 
585,  706,  52  L.  Ed.  904;  In  re  Winn,  213  U.  S.  458,  29  Sup.  Ct.  515, 
53  L.  Ed.  873.  (These  cases  though  disapproved  in  part  and  qualified 
by  Ex  parte  Harding,  219  U.  S.  363,  31  Sup.  Ct.  324,  55  L.  Ed.  252, 
37  L.  R.  A.  [N.  S.]  392,  are  not  affected  as  authorities  in  this  regard.) 
Tierney  v.  Helvetia  Swiss  Fire  Ins.  Co.  (C.  C.)  163  Fed.  82;  Cons. 
Rubber  Tire  Co.  v.  Ferguson,  183  Fed.  756,  106  C.  C.  A.  330. 
The  motion  to  remand  is  granted. 


In  re  MARBLE  PRODUCTS  CO..  Inc. 

(District  Court,  B.  D   New  York.    October  2,  1&12.) 

1.  Bankbuptot  (i  482*) — Sbbyiotb  of  AtroBNSTs  Befobb   Bankbuptct— 
Claim. 

Services  of  attorneys  rendered  to  voluntary  trustees,  acting  for  credi- 
tors during  an  tlnsuccessful  attempt  to  administer  the  assets  without 
resort  to  bankruptcy  proceedings,  and  giving  rise  to  no  liens  on  the  as- 
sets subsequently  surrendered  to  a  trustee  in  bankruptcy,  could  not  be 

•For  other  cases  see  same  topic  St  9  number  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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regarded  at  services  rendered  to  the  bankrupt  before  the  filing  of  the 

SeHtion.  nor  to  the  bankrupt  estate  thereafter,  under  Bankruptcy  Act 
uly  1,  1898.  c.  541.  |f  60d.  63b.  30  Stat  5(52,  563  (U.  S.  Comp.  St  liK)l, 
pp.  3446,  3447).  and  could  not,  therefore^  be  compensated  for  as  claims 
against  the  estate  iu  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  874-876, 
897;   Dec.  Dig.  f  482,*] 
2,  Bawkbuptct  (I  482*) — Pbopebtt  o«  Bawkbupt— Subbbndbb— Voluwtabt 
Tbitbtsbs. 

Where  the  property  of  a  bankrupt  was  turned  over  to  voluntary  trus- 
tees as  agents  for  creditors  in  an  attempt  to  administer  the  assets  witlv 
out  resort  to  bankruptcy  proceedings,  such  trustees,  in  accounting  to  the 
trustee  in  bankruptcy,  were  entitled  to  have  their  attorney's  fees  al- 
lowed, if  proper  in  amount 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  874-876, 
897;   Dec  Dig.  §  482.*1 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  the 
Marble  Products  Company,  Inc.  On  application  for  payment  of 
counsel  fees  to  certain  attorneys  rendered  to  voluntary  trustees 
representing  creditors  before  bankruptcy.    Denied. 

Lewkowitz  &  Schaap,  of  New  York  City,  for  petitioners. 
Thompson  &  Ballantine,  of  New  York  City,  for  trustee. 

CHATFIELD,  District  Judge.  Application  has  been  made  for 
the  payment  of  counsel  fees  to  certain  attorneys  for  services  ren- 
dered to  one  Cohen  and  one  Pisani  prior  to  bankruptcy,  and  while 
the  said  Cohen  and  Pisani  were  acting  as  voluntary  trustees ;  that 
is,  as  agents  for  the  creditors  of  the  bankrupt,  in  an  attempt  to 
administer  the  assets  and  straighten  out  the  affairs  of  the  Marble 
Products  Company  without  the  necessity  of  a  trustee  in  bank- 
ruptcy. 

Certain  assets  in  the  possession  of  Cohen  and  Pisani  were  trans- 
ferred to  the  trustee  in  bankruptcy,  under  an  order  which  pro- 
vided that  a  certain  lien  claimed  by  the  present  petitioners,  for 
services  as  attorneys,  be  transferred  to  the  proceeds  of  the  sale, 
and  that  the  extent  and  validity  of  the  lien  be  fixed  by  this  court 
upon  application.  The  present  motion  is  an  attempt  to  fix  the  ex- 
istence and  validity  of  this  so-called  lien,  and  to  obtain  compensa- 
tion for  the  services  which  the  alleged  lien  was  said  to  cover. 

[1]  It  is  apparent,  in  the  first  place,  that  the  assets  transferred 
to  the  trustee  in  bankruptcy  were  not  in  the  possession  of  the  at- 
torneys who  make  the  present  application,  andxthat  therefore  no 
lien  attached  and  no  claim  existed  which  could  be  urged  by  them 
as  a  set-off.  Nor  have  the  present  petitioners  shown  any  other 
ground  upon  which  they  have  any  secured  claim  to  the  assets  so 
transferred.  The  services  which  they  rendered  were  to  the  so- 
called  trustees,  and  a  personal  obligation  existed  on  the  part  of 
those  trustees  for  the  work  done  by  the  attorneys  whom  they  em- 
ployed. This  claim  has  no  standing  in  bankruptcy,  except  as  it 
may  be  based  upon  the  title  or  possession  of  the  so-called  trustees 
to  certain  property  which  later  became  the  bankrupt  estate.    Such 
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a^  claim  cannot  be  asserted  in  bankruptcy  directly  Ky  tKe  attor- 
neys ;  that  is,  by  the  present  petitioners.  Nor  can  the  attorneys  ap- 
ply for  an  allowance  under  section  60d  or  section  63b  of  tho 
Bankruptcy  Law.  The  services  rendered  by  them  were  not  to  the 
bankrupt  before  the  filing  of  the  petition,  nor  to  the  bankrupt  es- 
tate since  the  petition  was  filed. 

[2]  But,  by  analogy,  these  attorneys  would  seem  to  be  entitled 
to  compensation  for  services  to  those  individuals  who  were  placed 
in  charge  of  what  later  became  a  bankrupt  estate,  and  previous 
payment  for  such  services  by  the  so-called  trustees  would  be  al- 
lowed in  the  accounting  by  those  trustees,  if  proper  in  amount. 
In  this  way,  if  the  trustees  had  not  yet  paid  for  these  services  when 
the  assets  were  turned  over,  and  if  the  assets  were  turned  over 
subject  to  the  right  of  these  trustees  to  deduct  their  proper  ex- 
penses therefrom  before  delivery  to  the  trustee  in  bankruptcy,  then, 
upon  application  by  the  so-called  trustees,  the  amount  of  their  at- 
torneys' services  should  be  allowed  them. 

The  motion  in  its  present  form,  therefore,  must  be  denied,  but 
Messrs.  Cohen  and  Pisani,  the  so-called  trustees,  may  apply,  upon 
proper  petition,  for  an  approval  of  a  reasonable  expenditure  for 
attorneys'  services  for  the  matters  in  question,  to  have  this  ex^ 
penditure  allowed  them,  and  to  have  the  same  paid  from  the  prop- 
erty turned  over  by  them,  if  no  other  questions  have  arisen* upon 
their  accounting  interfering  with  that  result. 

The  application  of  the  said  Cohen  and  Pisani,  when  so  made, 
will  be  referred  to  the  referee  as  special  commissioner  to  report 
upon  these  questions,  in  connection  with  whatever  answer  the  trus- 
tee in  bankruptcy  may  interpose  thereto. 


In  re  REUABLB  BOTTLE)  BOX  CO. 
(District  Court,  EX  D.  New  York.    October  19,  1912.) 
1.  Bankbttptct  (i  114*) — ^Receivers — ^Account — SETTLEinENX. 

Where  tbe  account  of  a  bankrupts  receiver  bad  been  settled  and  the 
amount  due  determined  by  a  court  of  competent  jurisdiction,  he  could 
be  ordered  to  pay  the  balance  Into  court  by  summary  order,  and  hla 
surety  could  be  held  liable  therefor  In  case  of  the  receiver's  faUure. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  D1&  fi  164-166; 
Dec.  Dig.  I  114.*1 

2L  Bankruptcy  (§  114*) — ^Receivers — AccouKTiNa — ^B'trwDS.  f 

Where  the  account  of  a  bankrupt's  receiver  had  been  settled,  and  he 
had  been  ordered  to  pay  over  the  balance  found  due,  his  ability  to  do  so 
was  not  measured  by  the  funds  or  property  of  the  bankrupt  estate, 
though  such  funds  could  be  used  to  diminish  his  personal  liability;  a 
determination  that  he  was  personally  liable  for  the  expenses  of  the  re* 
celvershlp  being  determinative  of  the  f^ct  that  he  could  not  rely  on  the 
estate,  except  to  reduce  the  deficit 

[Ed.  Note.— -For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  164-166; 
Dec.  Dig.  i  114.*] 

In  Bankruptcy.    In  the  matter  of  bankruptcy  proceedings  of  the 
Reliable  Bottle  Box  Company.    On  motion  for  an  order  compelling 
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a  former  receiver  to  pay  $1,583.40,  with  which  his  account  was  sur- 
charged.   Motion  granted. 

Conway,  Williams  &  Kelly,  of  New  York  City,  for  trustee. 
John  M.  Coleman,  of  New  York  City,  for  respondent. 

CHATFIELD,  District  Judge.  This  motion  is  for  an  order 
compelling  the  former  receiver  herein  to  pay  the  sum  of  $1,583.40, 
with  which  amount  his  account  as  receiver  was  surcharged,  and 
also  to  punish  him  for  contempt  for  failure  to  obey  a  subsequent 
order  to  pay  at  once  three  items  included  in  the  above  total.  The 
language  of  the  order  surcharging  the  account  is  as  follows: 

^'Ordered,  that  the  account  of  Charles  Soble,  as  cnstodlan  or  receiver  under 
the  order  entered  herein  on  the  6th  day  of  April,  1912,  is  hereby  surcharged 
with  the  sum  of  sixteen  hundred  twenty-one  dollars  and  six  cents  ($1,021.06), 
being  the  amount  of  merchandise  shipped  by  him  as  said  custodian  or  re- 
ceiver, and  payment  for  which  is  uncollected.'- 

The  amount  in  question  was  subject  to  certain  deductions  or 
credits  claimed  by  the  receiver,  which  reduce  its  amount  to  $1,- 
583.40;  .but  the  court  sees  no  reason  why  the  last  amount  should 
not  be  paid. 

[1]  As  to  the  items  ordered  paid  separately,  the  receiver  is  in 
contempt.  He  is  an  officer  of  the  court  and  under  bond.  His 
account  has  been  settled  properly  and  the  amount  due  determined 
by  this  court,  which  plainly  had  jurisdiction.  He  can  be  ordered 
to  pay  by  a  summary  order,  and  his  surety  can  be  held  liable  if 
he  does  not  make  good ;  but  the  court  can  also  compel  him  to  pay 
the  amount  if  he  is  able  so  to  do. 

[2]  His  ability  is  to  be  measured  by  the  funds  he  can  apply 
thereto,  and  is  not  limited  to  property  or  funds  of  the  bankrupt 
estate.  Any  such  funds  could  be  used  to  diminish  his  personal 
liability,  birt  the  determination  that  he  is  personally  liable  for  the 
expense  of  the  receivership  settles,  also,  that  he  cannot  rely  upon 
the  estate,  except  to  reduce  the  deficit 

Motion  granted. 


McGARVEY  v.  BUTTE  MINER  CO.  et  aL 

(District  Oourt,  D.  Montana.    October  26,  1912.) 

No.  103. 

1  Removal  of  Causes  (i  102*) — Dkfbndantb— Fiuudulbnt  Joirdib— Non- 

UABILITT  OF  ONS  DEFENDANT. 

Where,  in  an  action  for  libel  against  two  defendants,  the  cause  was 
removed  by  one  of  them  on  the  ground  of  diverse  citizenship,  and  that 
the  other  defendant  was  not  liable,  but  it  appeared  that  the  law  was 
locally  unsettled  and  fairly  debatable,  the  complaint  could  not  be  said  to 
show  fraudulent  Joinder  on  its  face,  and,  the  exercise  of  the  right  to  Join 
being  a  matter  to  be  settled  on  the  trial,  the  cause  would  be  remanded. 

[Ed.  Note-o-For  other  cases,  see  Removal  of  Causes,  Cent  Dig.  H  218- 
220,  223,  224;   Dec.  Dig.  {  102L* 

Fraudulent  Joinder  of  parties  to  prevent  removal  of  caus^,  see  note  to 
Offner  v.  Chicago  &  B.  R.  Co.,  78  C.  C.  A.  362.] 
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2.  Uehoval  of  Oausbs  (i  86*) — DKTEI?DANT8 — Fbaudulbut  Joiitdsb. 

Fraudulent  Joinder  of  defendants,  in  order  to  justify  removal  of  the 
cause,  must  in  general  essentially  consist  in  a  willful  or  negligent  mis- 
statement of  fact 

[Ed.  Note.— For  other  cases,  see  Removal  of  Ckiuses,  Cent  Dig.  f  79; 
Dec  Dig.  i  36.»3 

At  Law.  Action  for  libel  by  Charles  McGarvey  against  the 
Butte  Miner  Company  and  J.  L.  Dobell.  The  cause  having  been 
removed  for  diverse  citizenship,  plaintiff  moves  to  remand.    Granted. 

J.  E.  Healy,  of  Butte,  Mont.,  for  plaintiff. 

Geo.  F.  Shelton  and  A.  J.  Verheyen,  both  of  Butte,  Mont,  for  de- 
fendants. 

BOURQUIN,  District  Judge.  Motion  to  remand.  Action  for 
libel  and  removal  for  diverse  citizenship. 

[1]  Upon  the  facts  that  may  be  taken  as  proven  hereon,  the 
removing  defendant  contends  that  the  law  is  that  its  codefendant, 
whose  joinder,  unless  proven  fraudulent,  defeats  removal,  is  not 
liable;  and  hence  the  conclusion,  fraudulent  joinder.  Plaintiff, 
contra. 

The  law  is  fairly  debatable.  But  if  plaintiff  knew  the  aforesaid 
facts,  and  if  the  law  be  as  claimed  by  the  defendant,  these  are  but 
circumstances,  and  not  conclusive  of  fraudulent  joinder.  Where 
the  law  is  locally  unsettled,  it  is  the  right  of  plaintiff  to  adopt  and 
fairly  urge  that  view  thereof  that  best  serves  his  interests,  to  join 
defendants  accordingly,  and,  if  the  case  be  not  otherwise  remova- 
ble, to  secure  a  trial  and  determination  of  the  disputed  issues,  fact 
and  law,  upon  his  theory  and  in  the  forum  of  his  choice,  the  state 
court.  This  being  plaintiff's  right,  its  exercise  is  not  fraudulent, 
though  its  chief  motive  be  to  prevent  removal  and  compel  trial 
in  the  state  court.  The  case  on  removal  is  taken  to  be  what  plain- 
tiff in  good  faith  has  made  it.  He  may  be  in  error  in  respect  to 
both  facts  and  law,  his  complaint  may  show  misjoinder  on  its 
face,  but  fraud  cannot  be  predicated  upon  his  mere  mistakes, 
though  they  defeat  removal.  The  exercise  of  the  right  aforesaid 
is  consistent  with  good  faith,  for  law  is  not  settled  by  a  litigant's 
belief  or  contention,  but  by  the  court's  determination.  This  deter- 
mination is  for  the  trial,  and  not  on  remand. 

[2]  On  remand,  the  issue  is  not  what  is  the  law  of  the  case,  but 
is  the  joinder  fraudulent?  And  the  fraud  to  be  alleged  and  proven 
to  make  out  fraudulent  joinder  is  essentially  that  in  any  case — in 
general,  willful  or  negligent  misstatement  of  fact.  See  Railway  Co. 
V.  WiUard,  220  U.  S.  419,  31  Sup.  Ct.  460,  55  L.  Ed.  521,  and  cases 
cited. 

Fraudulent  joinder  is  not  proven  here,  this  court  has  no  juris- 
diction of  the  action,  and  the  motion  to  remand  is  granted.  Costs 
to  plaintiff. 
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NEWBERRY  T.  WILKINSON  et  aL 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,102. 

1  C0I7BTS  (f  259*) — JlTBIBDIOTIOI?— FeDEBAL  COUBTB— ADMINISTBATIOlf  OF  Bfl- 
TATE8. 

Federal  equity  jurisdiction  extends  to  the  administration  of  decedents' 
estates,  where  it  concerns  citizens  and  residents  of  different  states;  but 
in  the  exercise  of  such  jurisdiction  the  courts  will  be  governed  by'  the 
statutory  rules  and  resrulations  of  the  states  in  which  they  are  located 
with  reference  to  the  administration  and  settlement  of  such  estates, 
since  the  general  equity  jurisdiction  of  the  federal  courts  tx)  administer 
the  estates  of  deceased  persons,  as  between  citizens  of  different  states, 
cannot  be  defeated  or  impaired  by  laws  of  the  state  undertaking  to  give 
its  own  courts  exclusive  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  §^  795,  796;  Dec. 
Dig.  i  259.* 

Probate  jurisdiction  of  federal  courts,  see  note  to  Bedford  Quarries 
Co.  v.  Thomlinaon,  36  C.  C.  A.  276.] 

2.  OouBTS  (I  365*) — ^Fbdebal  Coubts— Jubisdigtion — State  Law— Decision 
OF  State  Coitbts — Conclusiveness. 

The  equity  jurisdiction  of  federal  courts  to  administer  the  estates  of 
deceased  persons,  as  between  citizens  of  different  states,  is  concurrent 
with  the  probate  jurisdiction  of  the  state  courts,  and,  being  so,  the  or-  • 
ders  and  judgments  of  the  probate  courts  in  the  due  and  orderly  admin- 
istration of  such  estates  are  conclusive  and  binding  on  the  federal  courts. 

[Ed.  Note.— For  other  cases»  see  Courts,  Cent  Dig.  i  950;  Dec.  Dig. 
i  365.* 

Conclusiveness  of  judgment  between  federal  and  state  courts,  see 
notes  to  Kansas  City,  Ft  S.  &  M.  R.  Co.  v.  Morgan,  21  a  a  A.  478; 
Union  &  Planters*  Bank  of  Memphis  v.  City  of  Memphis,  49  Ob  0.  A.  468.] 

8.  Ooubts  (I  262*) — Chanceby  Jubisdiction — Fbaud — ^Accountino. 

A  federal  court  of  equity  had  jurisdiction  of  a  suit  by  a  nonresident 
*      against  the  administratrix,  heirs,  and  sureties  of  a  deceased  guardian  to 
compel  an  accounting,  alleging  that  he  had  been  deprived  of  his  inherit- 
ance by  the  guardian's  fraud. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §}  797,  798;  Dec. 
Dig.  S  262.*] 

4.  GUABDIAN   AND   WaBD   (|  174*) — LIABILITY   ON    BOND — ^RECEIPT  OF  WABD'B 

Estate — ^Estoppel  to  Deny. 

Decedent,  having  been  appointed  guardian  of  an  estate  of  plaintiff  and 
his  sister,  since  deceased,  executed  a  receipt  to  a  referee  in  partition  for 
the  minors*  share  of  the  property  sold  therein,  without  having  actually 
received  the  money,  pursuant  to  a  scheme  by  the  minors'  father  to  pos- 
sess himself  of  the  Inheritance.  Held,  that  the  guardian's  administrator 
and  the  sureties  on  the  guardian's  bond  were  estopped  to  deny  that  he 
received  the  money. 

[Ed.  Note.— For  other  cases^  see  Guardian  and  Ward,  Cent  Dig.  ff 
690-699;  Dec.  Dig.  S  174.*] 

6.  GtTABDIAN    AND    WaBD    (§    73*) — ^LIABILITIES    OF    DeCEDENT--ENFOBCEMENT 

Against  Administbatbix  and  Heibs. 

Where  a  guardian's  estate  was  insolvent,  and  insufficient  to  pay  the 
expenses  of  administration,  neither  the  administratrix  nor  the  guardian's 
h^rs,  who  received  nothing  from  him,  were  liable  for  a  devastavit  com- 
mitted in  his  capacity  as  guardian. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward.  Cent  Dig.  If 
822-324;   Dec.  Dig.  »  73.*] 


•Fttr  other  eaaes  see  same  topic  A  8  nitmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
199  F.— 43 


Digitized  by 


Google 


674  ld9  FBDBBAL  BBPOBTBB 

C  Ejoectttobs  and  Admiitistbatobs  (§  225*) — ^"Claims**— Statute  of  Noir- 
OLAiM — Scope. 

Rem.  &  Bal.  Code  Wash.  (  1470,  provides  for  the  publication  of  notice 
to  creditors  by  every  executor  or  administrator,  and  requires  presenta- 
tion of  claims  within  a  year  of  the  date  of  the  notice,  and  section  1472 
declares  that,  if  a  claim  is  not  presented  within  such  time,  it  shall  be 
barred.  Held^  that  the  word  "claim,"  as  so  used,  included  the  right  of 
a  ward,  after  he  became  of  age,  to  recover  against  the  estate  of  his  de- 
ceased guardian  for  a  devastavit,  and  that,  in  the  absence  of  fraud  or 
equitable  considerations,  his  failure  to  present  the  claim  to  the  adminis- 
trator of  the  guardian's  estate,  constituted  a  bar  to  his  right  to  sue  either 
the  estate  of  the  deceased  guardian  or  his  surety. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  fi  789-805;   Dec.  Dig.  i  225.* 

For  other  definitions,  see  Words  and  Phrases,  toL  2,  pp.  1202-1211; 
VOL  8,  p.  7604.] 

7.  GUABDIAN     AND     WaBD     (J     182*)  —  DEVASTAVIT     BT     GUABDIAN  —  ACTION 

Against  Subett. 

(Rem.  &  Bal.  Code  Wash.  S  1432,  provides  that  all  actions  against  sure- 
ties shall  be  commenced  within  six  years  after  the  revocation  or  surren- 
der of  letters  of  administration  or  death  of  the  principal,  and  section 
1633  declares  that  section  1432  shall  apply  to  bonds  of  guardians.  HeUt^ 
that  where  a  guardian  died  January  25,  1904,  and  suit  was  not  instituted 
against  his  estate  and  against  his  surety  for  an  alleged  devastavit  until 
February  2,  1910,  it  was  barred. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  ff  623- 
636,  638-663;   Dec,  Dig.  i  182w*] 

8.  Limitation  of  Actions  (|  104*) — Fbaud — Concealment. 

Where  fraud,  forming  the  basis  of  a  suit  in  equl^,  has  been  willfully 
concealed  from  complainant  until  limitations  have  nm,  equity  will  dto- 
regard  the  statute  in  the  interest  of  Justice. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  f( 
511-^13;   Dec.  Dig.  {  104.*] 

9.  EQUITY  (J  87*) — ^Limitations — ^Laches. 

Equity  may  cut  short  the  limitations  of  the  law,  and  will  adopt  its  own 
limitations  to  meet  the  special  and  peculiar  exigencies  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  U  242-244;  Pec 
Dig.  {  87.*]  , 

10.  Equity  (§  67*)— "Laches" — What  Constitutes. 

In  general,  "laches"  is  neglect  to  do  what  in  the  law  should  have  been 
done  for  an  unreasonable  or  an  unexplained  length  of  time  under  cir- 
cumstances permitting  diligence. 

[Ed.  Note.-— For  other  cases,  setf  Equity,  Cent  Dig.  tf  191-196;  Dec 
Dig.  §  67.* 

For  other  definitions,  see  Words  and  Phrases,  voL  5,  pp.  8969^3972; 
vol.  8,  p.  7700.] 

11.  GUABDIAN   AND  WaBD   (§   182*) — ^ACTION  ON  GUABDIAN*8   BOND— FbAUD— 

Laches. 

Decedent  having  been  appointed  guardian  of  claimant  and  his  sister 
to  receive  the  proceeds  of  their  share  of  certain  real  property  belonging 
to  his  mother's  estate,  in  a  partition  suit,  receipted  for  such  share  with- 
out receiving  the  same,  pursuant  to  a  scheme  to  enable  complainant's 
father  to  obtain  the  benefit  thereof.  The  father  lost  the  property,  with- 
out any  part  of  the  proceeds  ever  coming  into  decedent's  hands.  Com- 
plainant became  of  age  September  8,  1906.  In  1904  he  was  informed  of 
his  interest  in  the  property  by  his  stepmother,  who  stated  that  if  he 
tried  to  recover  the  same,  it  would  probably  get  his  father  into  trouble. 
Complainant,  though  mentally  capable  of  understanding  the  situation, 

•For  other  cMea  leo  lame  topic  A  8  number  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indezer 


Digitized  by 


Google 


WSWBEBBT  V.  WHJQNSOK  675 

made  no  farther  inqbirles  imtll  after  October  30,  190^,  when  be  cansed 
the  records  to  be  searched,  and  brought  suit  against  decedent's  adminis- 
tratrix, heirs,  and  sureties  on  his  bond  as  guardian  February  2,  1910. 
Decedent's  estate  was  insolvent  when  administered,  and  the  suit  was 
finally  dismissed  as  to  all  the  sureties  except  defendant  M.  Held,  that 
complainants  claim  against  M.  was  barred  by  laches. 

[Ed.  Note. — For  other  cases^  see  Guardian  and  Ward,  Gent  Dig.  i( 
Q2a-63e,  638-663;    Dec.  Dig.  i  182.*] 

12.  GUABDIAN   AND   WABD   ({  173*) — ^FBAUD  OF  GUABDIAN— PaBTICIPATION   BT 
SXJBETT. 

Where  complainant's  guardian,  by  a  fraudulent  conspiracy  with  com- 
plainant's father,  receipted  for  complainant's  estate  without  actually  re- 
ceiving it,  so  that  the  father  might  obtain  possession  thereof,  a  surety  on 
the  guardian's  bond  was  not  bound  to  actively  concern  himself  to  see 
that  the  guardian  accounted  for  complainant's  estate,  and  his  failure  to 
do  so  was  insufficient  to  charge  the  surety  with  participating  in  conceal- 
ment of  the  fraud. 

[Ed.  Note. — ^For  other  cases,  see  Guardian  and  Ward,  Gent  Dig.  §{  576- 
588;   Dec.  Dig.  (  173.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Eastern  District  of  Washington. 

Action  by  William  Eraser  Newberry  against  Clara  Wilkinson, 
as  administratrix  of  the  estate  of  B.  C.  Van  Houten,  deceased,  and 
others.  Judgment  for  defendants  (190  Fed.  62),  and  complainant 
appeals.    Affirmed. 

The  plaintiff,  appellant  here,  was  bom  September  8,  1S85,  and  \b  the  son 
of  Arthur  A.  and  Pauline  B.  Newberry.  Pauline  died  intestate  August  4,  1800. 
Her  husband  and  son  and  a  daughter  surviyed  her.  At  the  time  of  her  death 
she  was  the  owner  in  community  right  with  her  husband  of  certain  real  prop- 
erty situated  in  the  city  of  Spokane  and  vicinity.  The  children  took  an  estate 
by  inheritance  in  her  community  property.  The  entire  property,  including  her 
husband's  interest,  was  under  mortgage.  On  January  29,  1891,  Arthur  A. 
Newberry  applied  to  the  superior  court  in  and  for  the  county  of  Spokane^ 
state  of  Washington,  for  the  appointment  of  a  guardian  for  plaintiff  and 
Laura  Isabel,  his  sister,  recommending  B.  0.  Van  Houten  as  a  suitable  per- 
son for  the  trust  Van  Houten  was  accordingly  appointed,  and,  by  order 
of  the  court,  gave  a  bond  for  the  faithful  discharge  of  his  trust,  and  for 
rendering  and  paying  all  moneys,  goods,  and  chattels  which  should  come  Into 
his  hands  to  such  minors  when  they  became  entitled  thereto,  or  to  any  sub- 
.sequent  guardian,  should  the  court  so  direct,  with  the  defendant  J.  Monaghan, 
and  Lane  G.  Gilliam,  W.  H.  Taylor,  and  J.  F.  McEwen,  as  sureties.  The 
bond  was  approved  and  filed,  and  Van  Houten  took  the  oath  of  ofiice  as 
guardian. 

On  February  7,  1891,  A.  A.  Newberry  commenced  a  suit  against  Laura  Isa- 
bel Newberry  and  William  Fraser  Newberry,  B.  C.  Van  Houten,  guardian, 
and  others,  for  partition  of  certain  of  the  lands  in  Which  Pauline  B.  New- 
berry was  possessed  of  a  community  Interest  with  her  husband  at  the  time 
of  her  death.  Van  Houten,  as  guardian,  filed  an  appearance  in  said  suit,  and 
subsequently  answered,  denying  that  he  was  possessed  of  any  knowledge  or 
Information  sufficient  to  form  a  belief  as  to  the  matters  and  things  set  forth 
In  the  complaint,  and  demanding  strict  proof  thereof.  The  cause  was  re- 
ferred for  taking  testimony.  Upon  the  report  of  the  referee  it  was  found 
and  declared  by  the  court  that  it  was  Impossible  to  make  imrtitlon  of  the 
real  property  without  great  injury  to  the  estate,  and  decreed  that  the  property 
be  sold  for  cash.  A  referee  was  designated  to  make  such  sale.  The  property 
was  accordingly  sold,  J.  F.  McEwen  becoming  the  purchaser  of  the  several 
parcels,  at  the  aggregate  sum  of  $66,800,  and  the  referee  made  report  that 
he  had  paid  to  plaintiff  one-half  thereof,  to  wit,  $33,400,  and  the  remaining 

•For  otber  caies  gee  same  topic  ft  8  mttmbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  dat«»  ft  Rep'r  Indexes 


Digitized  by 


Google 


676  199  FBDBRAL  RBPORTBB 

one-half  to  B.  C.  Van  Houten,  general  guardian  and  guardian  ad  litem  of  the 
said  Laura  Isabel  and  William  Fraser  Newberry,  taking  receipts  therefor. 
The  sale  was  confirmed  on  June  8,  1891,  and  it  was  ordered  that,  upon  mak- 
ing the  conveyance  to  the  purchaser -and  receipt  of  the  money  therefor,  said 
conveyance  be  presented  to  the  court  for  approval.  It  was  further  ordered 
that  the  costs  of  the  proceeding  and  an  attorney's  fee  taxed  at  $1,000  be  paid 
out  of  the  proceeds  of  the  sale,  and  the  balance  distributed,  one-half  to  A.  A. 
Newberry  and  one-half  to  B.  O.  Van  Houten,  guardian  ad  litem  and  guardian 
of  the  estate  of  said  minor  heirs.  There  were  filed  on  the  same  day — June  8^ 
1891 — the  receipts  of  both  Newberry  and  Van  Houten,  the  receipt  of  Van 
Houten  reading: 

"Spokane,  Wash.,  May  29,  1891. 

"Received  of  B.  E.  Barinds,  referee,  for  and  on  behalf  of  Laura  Isabel  New- 
berry and  William  Fraser  Newberry,  minors,  $33,400,  being  one-half  of  the 
cash  proceeds  of  the  sale  at  public  auction  on  the  29th  day  of  May,  1891,  of 
the  following  described  property,  in  accordance  with  the  decree  entered  by 
the  superior  court  of  the  county  of  Spokane  and  state  of  Washington,  on  the 
2Sth  day  of  April,  1891"  [describing  the  property]. 

"ISignedj  B.  O.  Van  Houten, 
"Guardian  of  Estate  of  Said  Minors^  Laura  Isabel  Newberry  and  WlUiam 
leaser  Newberry." 

The  complaint  in  this  suit  filed  sets  up  the  fact  of  the  death  of  Pauline 
B.  Newberry,  the  names  of  her  husband  and  heirs  left  surviving  her,  the  stiI>- 
sequent  decease  of  Laura  Isabel  while  a  minor,  leaving  plaintiff  as  the  only 
heir,  the  appointment  of  B.  C.  Van  Houten  as  guardian  of  the  estate  of  plain- 
tiff and  his  sister,  the  execution  of  the  guardian's  bond,  the  coming  into 
possession  and  control  of  the  guardian  of  the  certain  real  property,  the  sub- 
sequent proceedings  for  partition  in  the  superior  court  of  Spokane  county. 
Wash.,  the  sale  of  the  property  to  J.  F.  McEwen  for  the  sum  of  $66,800,  the 
execution  by  B.  O.  Van  Houten  to  the  referee  of  his  receipt  for  $33,400,  being 
for  part  of  the  proceeds  of  sale,  that  said  sum  of  $33,400  came  into  the  hands 
of  Van  Houten  as  guardian  of  plaintiff  and  his  sister,  that  as  such  guardian 
he,  the  said  Van  Houten,  has  at  all  times  failed,  refused,  and  neglected  to 
account  for  the  proceeds  of  such  sale,  and,  among  other  things,  that  the  de- 
fendant Clara  Wilkinson  is  the  administratrix  of  B.  C.  Van  Houten,  deceased, 
and  that  she,  the  widow,  and  defendant  Eugene  Van  Houten,  a  son,  are  his 
only  heirs  at  law.    Complainant  further  complains  as  follows : 

**That  at  the  time  said  B.  C.  Van  Houten  was  appointed  guardian  of  plain- 
tiff's estate,  and  said  sale  above  mentioned  was  made  and  said  moneys  re- 
ceived, plaintiff  was  of  tender  years,  to  wit,  of  the  age  of  five  years,  and 
that  he  had  no  knowledge  of  said  proceedings,  and  that  he  never  was  in- 
formed of  the  same,  or  of  the  fact  that  his  said  mother,  Pauline  B.  Newberry, 
died  possessed  of  any  estate  whatsoever,  and  that  at  no  time  did  he  know,  or 
did  he  have  any  means  of  knowing,  that  he  was  entitled  to  any  moneys  as 
heir  of  the  estate  of  his  said  mother,  until  on  or  about  the  16th  day  of  No- 
vember, 1909,  when  for  the  first  time  he  learned  that  his  said  mother  died 
intestate,  and  left  to  the  plaintiff  and  to  his  minor  sister,  Laura  Isabel  New- 
berry, the  moneys  and  estate  hereinbefore  mentioned.  That  the  first  knowl- 
edge or  intimation  this  plaintiff  had  that  his  said  mother  died  possessed  of 
the  estate  aforesaid  was  gained  in  the  following  manner,  to  wit:  That  on 
or  about  the  10th  day  of  November,  1909,  this  plaintiff  received  a  certain 
quitclaim  deed  to  certain  real  estate  situated  in  Spokane  county,  together  with 
a  letter  from  his  said  father,  A.  A.  Newberry,  requesting  plaintiff  to  sign  said 
quitclaim  deed  for  the  purpose  of  clearing  the  title  to  said  lands  therein  men- 
tioned, and  that  plaintiff  was  informed  by  said  letter  that  said  lands  were 
a  part  or  portion  of  the  estate  of  his  deceased  mother,  Pauline  B.  Newberry. 
That  immediately  upon  receipt  of  said  deed  this  plaintiff  took  the  same  to 
his  legal  advisers  in  Salt  Lake  City,  Utah,  who  caused  investigation  to  be 
made,  and  that  plaintiff  was  for  the  first  time  informed  of  his  rights  by  his 
Attorneys  herein  on  or  about  the  16th  day  of  November,  1909.  That  shortly 
after  plaintiff  attained  the  age  of  14  years  he  left  said  town  and  city  of 
Bpokane,  Wash.,  and  on  or  about  the  15th  day  of  April,  1901,  enlisted  in  the 
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United  States  Navy  at  Brooklyn  Navy  Yard  In  the  state  of  New  York,  and 
was  thereafter  continually  in  the  United  States  naval  service,  and  was  at 
'all  times  away  from  said  town  and  city  pf  Spokane  during  his  said  term  of 
service  in  said  navy.  That  plaintiff  received  his  discharge  on  or  about  the 
7th  day  of  September,  1908,  and  shortly  thereafter  became  a  resident  of  Salt 
Lake  City,  Utah,  and  tias  at  all  times  since  said  date  resided  in  said  state 
of  Utah.  That  by  reason  of  the  facts  hereinbefore  alleged  the  plaintiif  has 
lost  his  entire  estate  and  inheritance  from  his  said  mother,  and  particularly 
said  sum  of  $33,400,  and  that  he  is  entitled  to  an  accounting  from  the  per- 
sonal representatives  of  the  estate  of  B.  C.  Van  Houten,  deceased,  and  to  re- 
cover from  said  estate  and  the  heirs  thereof,  and  from  said  J.  Monaghan  as 
surety  upon  the  bond  of  said  B.  G.  Van  Houten,  said  principal  sum  of  $33,400, 
together  with  interest  thereon  at  the  legal  rate  from  the  29th  day  of  May, 
1891,  until  paid,  and  for  such  other  sum  or  sums  as  may  be  found  due  to 
he  plaintifT  herein  upon  an  accounting  being  had  in  said  estate." 

The  property  sold  under  partition  was  at  once  conveyed  by  McEwen  to 
A.  A.  Newberry,  and  by  the  latter  mortgaged  for  an  increased  loan ;  it  having 
been  under  mortgage  at  the  time  of  the  partition.  Later  the  entire  prop- 
erty was  lost  through  foreclosure.  The  record  further  shows  that  Van  Houten 
died  testate,  in  filing  county,  Wash.,  January  25,  1904,  that  his  widow  (now 
Clara  Wilkinson)  was  appointed  in  said  county  administratrix  of  his  estate, 
that  in  due  course  the  administration  was  settled  and  closed,  and  that  the 
property  which  came  into  the  hands  of  the  administratrix  was  not  sufficient 
to  pay  the  expenses  of  administration. 

The  plaintiff  testifies  ttiat  he  resides  in  Salt  Lake  City,  and  has  resided 
there  for  four  years;  that  he  first  heard  of  the  proceedings  in  which  Van 
Houten  was  appointed  guardian  for  himself  and  sister  from  Messrs.  Belden 
&  Losey,  when  he  first  started  these  proceedings;  that  that  was  a  circum- 
stance when  he  first  started  to  look  into  the  matter,  being  the  latter  part  of 
1909  or  first  of  1910;  that  the  first  intimation  he  had  that  he  had  any  prop- 
erty interest  in  and  about  Spokane  was  while  he  was  on  leave  of  absence 
from  his  ship  on  a  short  visit  to  his  father  and  stepmother,  the  present  Mrs. 
Newberry,  in  the  fall  of  1^04;  that  his  stepmother  was  giving  Mm  a  "little 
talking  to  about  saving  money,"  and  told  him  that  she  thought  he  had  some 
property  in  Spokane,  mentioning  the  Carnegie  Library  site;  that  she  told 
him  his  mother  had  left  the  Carnegie  Library  site,  which  rightfully  belonged 
to  him,  that  his  father  had  mortgaged  it  and  the  mortgage  had  been  fore- 
closed, and  that  if  he  brought  suit  within  a  year  after  he  became  of  age  he 
might  possibly  recover  the  property,  but  it  would  get  his  father  into  trouble ; 
that  he  believed  what  his  stepmother  told  him,  that  if  he  brought  suit  he 
would  get  his  father  into  trouble,  and  that  he  was  influenced  in  his  silence 
and  failure  to  bring  suit  by  such  statement;  that  he  did  not  bring  the  6uit 
within  the  year,  as  suggested,  for  that  reason ;  that  he  was  very  young  when 
he  left  Spokane  first;  that  the  family  went  to  Europe  when  he  was  between 
9  and  10  years  old;  that  they  returned  to  Spokane,  but  did  not  bring  him 
with  them ;  that  he  was  left  in  Amherst,  Mass.,  and  attended  school  there  for 
over  a  year  and  a  half,  when  he  returned  to  Spokane;  that  he  remained  in 
Spokane  a  abort  time,  and  then  went  with  the  family  to  New  York;  that  he 
was  in  school  in  New  York ;  that  he  entered  the  navy  when  he  was  a  little 
over  15  years  of  age,  and  was  discharged  the  day  before  his  twenty-first 
birthday ;  that  he  visited  his  people  from  time  to  time  while  he  was  in  the 
navy;  that  it  was  during  one  of  these  visits  that  he  had  the  conversation 
with  his  stepmother  regarding  the  Carnegie  Library  property;  that  he  was 
about  19  years  old  at  the  time  of  the  conversation,  and  that  she  gave  him  no 
reason  why  he  might  be  able  to  bring  the  suit;  that  he  knew  of  the  old 
home  site,  where  the  Carnegie  Library  now  stands,  in  a  vague  sort  of  way ; 
that  he  was  in  Spokane  once  after  he  became  of  age,  some  time  in  March, 
1908,  but  stayed  only  a  few  hours,  and  departed,  his  father  having  given  him 
some  money;  that  he  received  a  letter  from  his  father  in  the  fall  of  1909, 
asking  him  for  a  quitclaim  deed  to  some  land;  that  he  answered  this,  mak- 
ing inquiry  about  the  point  involved,  and  his  father  replied  that  there  was  a 
technical  question  involved,  which  it  was  thought  should  be  straightened 
out ;  that  thereupon  he  took  the  matter  up  with  his  lawyers,  and  through  their 


Digitized  by  VjOOQ IC 


678  199  FEDERAL  REPOBTBB 

tnyestigatldn  the  guardianship  proceedings  were  discovered,  which  Was  the 
first  he  knew  of  such  proceedings. 

Mrs.  Newberry,  the  stepmother  of  plalntilf,  corroborates  him  relative  to  the 
conversation  respecting  the  Carnegie  Library  property,  about  which  she  says : 
'*I  told  him  he  could  bring  this  suit  to  recover  his  mother's  interest  in  the 
property  where  the  public  library  now  is;  that  his  father  had  tried  to  save 
it  for  him,  and  did  as  long  as  he  could,  and  finally  he  had  to  give  it  up:  if 
he  would  save  his  money,  when  he  was  21  he  could  bring  suit  himself;  but 
I  further  explained  to  him,  if  he  didn't  bring  suit  before  he  was  22,  the 
statute  of  limitations  would  run  against  him."  She  further  testifies  that, 
when  plaintiff  was  very  young  and  in  school  at  Amherst,  Mass.,  he  received 
a  notice  of  some  kind,  which  the  boy  did  not  understand,  although  she  at- 
tempted to  explain  the  meaning  to  him.  This  notice  was  perhaps  a  summons 
in  the  foreclosure  proceeding  by  the  mortgagee  against  the  property  formerly 
partitioned. 

Arthur  A.  Newberry  testifies  in  effect  that,  at  the  time  of  the  sale  under 
the  partition  suit  no  money  whatever  passed  from  McEwen  to  the  referee 
appointed  by  the  court  to  sell  the  property,  and  none  passed  from  the  referee 
to  either  Newberry  or  Van  Houten  as  guardian  for  the  minors,  but  that  New- 
berry and  Van  Houten  each  gave  his  receipt  to  the  referee,  acknowledging 
payment  by  him  to  each  of  the  sum  of  $53,400;  that  no  money  whatever  pass- 
ed during  the  partition  proceedings  and  the  sale  of  the  property,  or  the  exe- 
cution of  the  referee's  deed  therefor ;  that  the  entire  proceeding  was  a  scheme 
contrived  by  Newberry,  so  that  he  could  get  the  title  to  the  property  in  hia 
own  name,  and  thereby  be  enabled  to  mortgage  the  same  for  additional  mon- 
ey ;  and  that  McEwen,  as  soon  as  he  received  a  deed  from  the  referee,  deeded 
the  property  to  Newberry  without  consideration,  which  was  also  a  part  of 
the  scheme. 

Belden  &  Losey  and  Graves,  Kizer  &  Graves,  all  of  Spokane, 
Wash.,  for  appellant. 

H.  M.  Stephens,  of  Spokane,  Wash,,  for  appellees  Wilkinson  and 
Van  Houten. 

P.  F.  Quinn  and  E;  J.  Cannon,  both  of  Spokane,  Wash.,  for  ap- 
pellee Monaghan. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as 
above).  This  country  adopted  the  equitable  jurisdiction  of  the 
High  Court  of  Chancery  of  England  when  the  Constitution  was 
framed,  and  it  is  the  jurisdiction  exercised  by  the  federal  courts  to 
the  present  time,  saving  such  modifications  as  it  has  undergone 
through  usage  and  by  action  of  Congress,  and,  in  practice,  through 
the  rules  adopted  by  the  Supreme  Court.  It  has  been  said  that  the 
jurisdiction  "is  subject  to  neither  limitation  nor  restraint  by  state 
legislation,  and  is  uniform  throughout  the  different  states  of  the 
Union."  Payne  v.  Hook,  7  Wall.  425,  430,  19  L.  Ed.  260.  See,  also, 
Robinson  v.  Campbell,  3  Wheat.  212,  4  L.  Ed.  372;  McConihayv. 
Wright,  121  U.  S.  201,  7  Sup.  Ct.  940,  30  L.  Ed.  932;  Arrowsmith 
v.  Gleason,  129  U.  S.  86,  9  Sup.  Ct.  237,  32  L.  Ed.  630.  This  juris- 
diction in  its  parent  country  undoubtedly  extended  to  the  admin- 
istration of  estates  of  deceased  persons.    Says  Mr.  Pomeroy: 

"The  relation  subsisting  between  executors  and  administrators  on  the  one 
hand,  and  legatees,  distributees,  and  creditors  on  the  other,  has  so  manj 
of  the  features  and  incidents  of  an  express  active  trust  that  it  has  been  com- 
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pletely  embraced  within  the  equitable  Jurisdiction  In  England,  and  also  In  the 
United  States,  where  statutes  have  not  interfered  to  take  away  or  to  abridge 
the  Jurisdiction."    1  Pom.  Eq.  Jur.  f  156. 

The  states,  however,  through  their  statutes  and  procedure,  have 
vitally  encroached  upon  this  special  subject  of  equitable  jurisdic- 
tion. In  a  great  majority  of  the  states,  the  original  jurisdiction 
over  administrations  in  all  ordinary  cases,  unless  attended  with 
special  circumstances,  such  as  fraud,  or  with  some  equitable  fea- 
ture, such  as  a  trust,  is  either  expressly  or  practically  abrogated. 
Courts  of  equity,  in  the  absence  of  such  special  circumstances  or 
distinctly  equitable  feature,  either  do  not  possess  or  will  not  ex- 
ercise the  jurisdiction,  but  leave  the  whole  matter  of  administra- 
tion to  the  special  probate  tribunals.  In  a  few  of  the  states  only 
does  the  full  equitable  jurisdiction  over  administrations  remain  un- 
impaired, and  in  these  it  is  not  exclusive,  but  concurrent  with  sys- 
tems of  administration  conferred  upon  probate  courts.  Sections 
348,  349,  350,  Pom.  Eq.  Jur.;   16  Cyc.  92-95. 

So  it  is  the  doctrine  of  the  English  chancery  that,  whenever  an 
infant  succeeds  to  property,  that  court  takes  the  management  of 
its  person  and  estate.  "In  this  matter,  however,*'  says  Mr.  Pom- 
eroy,  "as  in  the  administration  of  decedents'  estates,  the  Legisla- 
ture has  intervened,  and  the  probate  courts  practically  appoint  all 
guardians,  and  control  their  official  actions.  Under  their  general 
power  in  cases  of  trust  and  of  accounting,  the  American  courts  of 
equity  may  give  all  proper  relief  to  wards  against  their  guardians ; 
Dut  the  peculiar  jurisdiction  over  the  persons  and  estates'  of  in- 
fants, possessed  by  the  English  chancery,  does  not,  to  any  extent, 
exist  in  the  American  equity  jurisprudence."  Pom.  Eq.  Jur.  §  78. 
At  another  place  (section  1097)  the  author  further  says: 

"Equity  has,  therefore,  a  general  Jurisdiction,  at  the  suit  of  the  wards  or 
other  beneficiaries,  to  compel  a  performance  of  the  trust  duties,  to  relieve 
against  violations  of  these  trust  obligations,  to  direct  an  accounting  and  final 
settlements  of  the  quasi  trust,  and  to  grant  other  special  reUef  made  requisite 
by  the  circumstances." 

[1]  Equity  jurisdiction  in  the  federal  courts,  however,  may  yet 
be  said  to  extend  to  the  administration  of  the  estates  of  deceased 
persons  sub  modo— that  is,  where  it  concerns  citizens  and  residents 
of  different  states;  but  it  is  an  inexorable  rule  that,  in  the  exer- 
cise of  such  jurisdiction,  such  courts  will  be  governed  and  con- 
trolled by  the  statutory  rules  and  regulations  of  the  states  pertain- 
ing to  the  administration  and  the  settlement  of  such  estates.  Se- 
curity Trust  Co.  V.  Black  River  National  Bank,  187  U.  S.  211,  23 
Sup.  Ct.  52,  47  L.  Ed.  147.  In  short,  the  federal  equity  courts, 
when  occasion  requires,  for  the  protection  of  proper  parties  con- 
cerned, will  administer  the  local  probate  procedure,  but  in  obedi- 
ence to  the  local  law  governing  the  same.  While  it  is  said  that 
"the  several  states  of  the  Union  necessarily  have  full  control  over 
the  estates  of  deceased  persons  within  their  respective  limits" 
(Yonley  v.  Lavender,  21  Wall.  276,  279,  22  L.  Ed.  536),  and  that 
the  federal  court  "has  no  original  jurisdiction  in  respect  to  the  ad- 
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ministration  of  a  deceased  person"  (Byers  v.  McAuley,  149  U.  S. 
608,  619,  13  Sup.  Ct.  906,  37  L.  Ed.  867),  it  is  further  declared  that 
"the  general  equity  jurisdiction  of  the  Circuit  Courts  of  the  United 
States  to  administer,  as  between  citizens  of  different  states,  the  as- 
sets of  a  deceased  person  within  its  jurisdiction  cannot  be  defeated 
or  impaired-  by  laws  of  a  state  undertaking  to  g^ve  exclusive  juris- 
diction to  its  own  courts."  Lawrence  v.  Nelson,  143  U.  S.  215, 
223,  12  Sup.  Ct.  440,  36  L.  Ed.  130.  See,  also.  Green's  Adminis- 
tratrix V.  Creighton  et  al.,  23  How.  90,  16  L.  Ed.  419;  Payne  v. 
Hook,  7  Wall.  425,  19  L.  Ed.  260. 

It  is  upon  the  ground  of  a  trust  impressed  by  law  that  the  eq- 
uitable jurisdiction  over  estates  primarily  rests,  and  its  remedial 
powers  may  be  exercised  as  in  administration  suits,  and  in  cred- 
itors' bills  instituted  against  executors  or  administrators,  or  after 
distribution  against  legatees,  for  the  purpose  of  charging  them  with 
a  liability  to  apply  the  assets  of  the  decedent  to  pay  his  debts  and 
the  like.  Borer  v.  Chapman,  119  U.  S.  587,  600,  7  Sup.  Ct.  342,  30 
L.  Ed.  532. 

[2]  The  federal  courts  being  governed  and  controlled  by  the 
local  laws  respecting  the  administration  of  estates,  their  jurisdic- 
tion, in  so  far  as  it  is  exercised,  is  necessarily  concurrent  with  the 
probate  jurisdiction  of  the  several  states;  and,  being  concurrent, 
it  follows  that  the  orders  and  judgments  of  such  probate  courts  in 
the  due  and  orderly  administration  of  such  estates  are  conclusive 
and  binding  upon  the  federal  courts.  This  latter  deduction  has 
been  observed  to  be  the  case  in  the  matter  of  the  succession  of  es- 
tates. Johnson  v.  Waters,  111  U.  S.  640,  667,  4  Sup.  Ct.  619,  28 
L.  Ed.  547. 

[3]  This  court  has  chancery  jurisdiction  of.  the  present  contro- 
versy because  of  fraud  alleged  in  the  bill  and  shown  by  the  testi- 
mony, and  for  an  accounting.  Sections  78  and  1097,  Pom.  Eq. 
Jur. ;  Johnson  v.  Waters  and  Arrowsmith  v.  Gleason,  supra. 

[4]  Whatever  good  intentions  may  have  prompted  Newberry  in 
disposing  qi  his  children's  inheritance,  the  disposition  made  was  a 
manifest  constructive  fraud  upon  their  rights,  and  it  is  bootless  to 
speculate  as  to  the  probability  or  possibility  of  the  property  being 
lost  to  the  estate  in  any  event  by  reason  of  prior  incumbrance  or 
financial  entanglement.  Van  Houten  became  a  party  to  the  fraud 
by  lending  himself  to  become  guardian  of  the  minor  heirs,  and  by 
receipting  in  his  official  capacity  for  money  which  he  never  ac- 
tually received,  purporting  to  be  the  proceeds  of  the  sale  at  parti- 
tion of  their  inheritance.  The  device  enabled  Newberry,  the  father, 
to  possess  himself  of  the  inheritance,  and  afterwards  to  use  it  for 
his  own  purpose,  so  that  it  was  lost  to  the  heirs.  Being  a  party 
to  such  device,  Van  Houten  by  the  plainest  principles  of  estoppel 
by  record  and  in  pais,  was  ever  afterwards  precluded  from  deny- 
ing that  he  received  the  money.  Neither  can  his  sureties  be  heard 
to  say  that  he  never  received  it.  Judge  of  Probate  v.  Sulloway, 
68  N.  H.  511,  44  Atl.  720,  49  L.  R.  A.  347,  73  Am.  St.  Rep.  619;* 
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Cranford  et  al.  v.  Brewster,  57  Ga.  226;  Pfeiffer  &  StilUvan  v. 
Knapp,  17  Fla.  144;  Byrd  &  Chrisfield's  Executors  v.  Stite,  Use 
of  Stewart,  44  Md.  492;  State  ex  rel.  Weaver  v.  Weaver  etal.,  92 
>Ip.  6,  4  S.  W.  697. 

[5]  As  it  concerns  Clara  Wilkinson,  either  as  administratrix  of 
the  estate  of  B.  C.  Van  Houten  or  in  her  individual  capacity,  and 
Eugene  Van  Houten,  there  can  be  no  relief  whatsoever  against 
them.  The  estate  of  Van  Houten  proved  to  be  hopelessly  insol- 
vent, to  the  extent  that  it  was  insufficient  to  pay  even  the  ex- 
penses of  administration,  and  was  wholly  and  finally  settled  in  pfo- 
bate,  and  the  administratrix  discharged.  There  is  no  suggestion 
that  this  proceeding  in  probate  was  attended  with  any  irregularity 
whatever.  Thus  the  order  and  judgment  of  the  probate  court  in 
settling  the  estate  and  discharging  the  administratrix  are  conclu- 
sive and  binding,  upon  this  court.  Being  discharged,  it  is  futile 
to  attempt  to  chargie  Mrs.  Wilkinson  in  her  administrative  capac- 
ity; and,  neither  she  nor  Eugene  Van  Houten  having  come  into 
possession  of  any  of  Van  Houten's  property  or  estate,  they  could 
not  be  held  personally  for  Van  Houten's  defalcation,  unless  they 
had  violated  some  duty  which  they  owed  to  the  complainant  en- 
tailing such  liability.    It  has  been  held  that: 

'The  administrator  is  the  usual  and  proper  person  to  present  the  account 
of  the  deceased  guardian  for  settlement"  Chapin,  Judge,  y.  livermore  et  al., 
13  Gray  (Mass.)  561,  562. 

But  there  is  no  rule  of  law  of  which  we  arc  aware  rendering 
the  administrator  personally  liable  to  the  ward  for  a  failure  to 
render  such  service.  Indeed,  in  the  present  case,  if  the  account 
of  Van  Houten  as  guardian  had  been  presented,  it  is  evident  it* 
would  have  been  of  no  avail  to  the  ward,  as  the  administratrix  had 
at  no  time  property  or  funds  in  her  hands  in  any  way  applicable 
to  the  account.  So  that,  in  either  view,  there  could  be  no  personal 
liability  on  the  part  of  Mrs.  Wilkinson  arising  from  her  acts  as 
administratrix.  Much  less  would  any  personal  liability  arise  on  her 
part,  or  on  the  part  of  Eugene  Van  Houten,  by  reason  of  being 
heirs  of  Van  Houten's  estate.  It  is  clear,  therefore,  that  the  com- 
plaint should  be  dismissed  as  against  Mrs.  Wilkinson  and  Eugene 
Van  Houten. 

[B]  In  defense  of . plaintiff's  cause  of  suit,  the  defendant  Monag- 
han  invokes  the  statute  of  nonclaim,  and  also  the  statute  of  lim- 
itations fixing  the  time  beyond  which  an  action  cannot  be  main- 
tained against  the  sureties  upon  an  executor's,  administrator's,  or 
guardian's  bond  after  the  death  of  the  principal,  prescribed  by  the 
statutes  of  the  state  of  Washington.  The  statute  of  nonclaim  is 
presented  as  barring  all  right  of  action  or  suit  upon  the  demand 
relied  upon  for  recovery ;  and,  that  being  barred,  it  is  insisted  that 
the  surety  is  released  also.  Section  1470,  Rem.  &  Bal.  Code,  pro- 
vides that: 

"Every  executor  or  administrator  shall,  Immediately  after  his  appointment, 
cause  to  be  pubUshed  in  some  newspaper  printed  in  the  county,  if  there  be 
one,  if  not,  then  in  such  newspaper  as  may  be  designated  by  the  court,  a 
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notice  to  the  creditors  of  the  deceased,  requiring  all  persons  having  claims 
against  the  deceased  to  present  them,  with  the  necessary  vouchers,  within  one 
year  after  the  date  of  such  notice,  to  such  executor  or  administrator,  at  the 
place  of  his  residence  or  transaction  of  business,  to  be  specified  in  the  notice. 
Such  notice  shall  be  published  as  often  as  the  court  shall  deem  necessary, 
but  not  less  than  once  in  a  week  for  four  successive  weeks.** 

And  section  1472  that: 

"If  a  claim  be  not  presented  within  one  year  after  the  first  publication  of 
the  notice,  it  shall  be  barred." 

The  word  "claim,"  in  the  sense  as  used  by  the  statute,  has  been 
construed  by  the  Supreme  Court  of  the  state  of  Washington  to  be 
of  broad  significance,  and  "to  include  every  species  of  liability 
which  the  executor  or  administrator  can  be  called  on  to  pay,  or  to 
provide  for  the  payment  of,  out  of  the  general  fund  belonging  to 
the  estate."  Barto  v.  Stewart  et  al.,  21  Wash.  605,  59  Pac.  480, 482. 
This  case  expressly  overrules  the  case  of  Neis  v.  Farquharson,  9 
Wash.  517,  37  Pac.  697,  in  any  bearing  it  has  upon  the  point  so 
decided.  This  would  seem  to  include  Uie  claim  of  plaintiff,  when 
it  is  considered  that  no  funds  whatever  of  his  went  into  the  hands 
of  his  guardian,  and  none,  therefore,  could  have  gone  into  the 
hands  of  the  administratrix  of  his  guardian's  estate.  He  could  have 
no  other  demand,  except  a  personal  claim  against  the  estate,  oc- 
cupying the  position  of  a  general  creditor,  for  so  much  money  as 
might  have  been  found  due  on  a  proper  showing  or  accounting. 
It  could  have  been  in  no  sense  a  claim  or  demand  for  a  specified 
fund  or  specific  property  traceable  as  the  fund  or  property  of  the 
ward  separable  from  the  property  of  the  estate. 
'  The  statute  is  not  without  its  prototype  elsewhere,  which  has 
received  the  like  broad  construction,  and,  as  remarked  by  the  trial 
court,  is  enforced  with  even  greater  strictness  than  general  stat- 
utes of  limitation;  its  object  being  to  secure  an  early  and  final 
settlement  of  estates,  to  the  end  that  what  shall  remain  may  be  dis- 
tributed to  the  heirs  or  next  of  kin  free  frono  incumbrances  or 
charges  which  would  lead  to  protracted  litigation.  Fretwell  et  al. 
V.  McLemore  et  al.,  52  Ala.  124;  Rhodes  v.  Hannah's  Administra- 
tor, 66  Ala,  215;  Taylor,  Adm'r,  v.  Robinson,  Adm'x,  69  Ala.  269; 
Walker  v.  Byers,  14  Ark.  247 ;  Bennett  et  al.  v.  Dawson,  Adm'x,  et 
al.,  18  Ark.  334;  Brearly  v.  Norris,  23  Ark.  169;  Patterson  v.  Mc- 
Cann,  39  Ark.  577 ;  Purcelly  et  al.  v.  Carter,  Adm'r,  et  al.,  45  Ark. 
299;  Fowler  v.  True,  76  Me.  43;  Attorney  General  v.  Brigham, 
142  Mass.  248,  7  N.  E.  851;  Lathrop  v.  Bampton,  31  Cal.  17.  89 
Am.  Dec.  141;  McGrath  v.  Carroll,  110  Cal.  79,  42  Pac.  466. 

Such  statutes  are  in  proper  cases  given  ample  effect  in  the  fed- 
eral courts,  and,  to  illustrate  with  what  scope  and  strictness  they 
are  enforced,  we  quote  from  Morgan  v.  Hamlet,  113  U.  S.  449,  451, 
5  Sup.  Ct.  583,  28  L.  Ed.  1043,  a  case  instituted  in  equity  to  en- 
force certain  demands  against  the  heirs  at  law  of  John  G.  Morgan, 
deceased,  who  came  into  property  of  the  estate  sufficient  to  sat- 
isfy the  demands  of  claimants,  where  it  was  answered  that  the 
demands  were  not  presented  to  the  administrator  within  the  limita- 
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tion  of  the  nonclaim  in  Arkansas.  Of  the  complainants,  one  be- 
came of  age  less  than  three  years  and  one  within  a  year  and  five 
months  prior  to  the  date  of  the  institution  of  the  suit.  Neither  of 
these  ever  had  a  guardian,  and  they  allege  their  ignorance  of  the 
frauds  charged  which  form  in  part  the  basis  of  the  suit.  The  court 
says: 

"It  is  songbt,  in  argument  on  behalf  of  the  appellants,  to  distlngoish  their 
case,  at  least  the  case  of  the  two  Infant  children  of  Samuel  D.  Morgan,  from 
any  case  within  the  statute  of  nonclaim,  on  the  ground  that  at  the  death  of 
their  father  his  title  to  the  real  estate,  which  constituted  the  plantation,  de- 
scendied  to  them  as  his  heirs  at  law,  and  thereafter  as  to  the  operations  con- 
ducted by  John  Morgan  in  1864  and  1865,  having  no  guardian,  the  latter  was 
in  equity  their  representative  and  guardian  de  son  tort  and  trustee,  so  that 
upon  his  death,  and  until  they  arrived  at  age,  there  was  no  one  competent  to 
make  a  demand  against  his  administrator,  within  the  terms  of  the  statute. 
But  we  are  unable  to  appreciate  the  force  of  this  supposed  distinction.  The 
statute  in  question  contains  no  exception  in  favor  of  claimants  under  dis- 
ability, of  nonage,  or  otherwise.  The  claim  of  the  complainants  against  John 
G.  Morgan  was  adverse  to  his  administration;  although  it  may  have  originated 
in  consequence  of  a  relation  of  trust;  and  there  is  no  ground,  that  we  are 
able  to  understand,  on  which  it  can  be  excepted  out  of  the  operation  of  the 
statute  in  question.  Their  claim  was  equally  against  the  administrator  of 
John  G.  Morgan,  whether  the  latter  be  considered  as  -the  defaulting  partner 
of  themselves  or  of  their  father.  Whatever  its  description,  it  was  a  claim 
against  the  estate  of  John  G.  Morgan,  and  for  which  his  personal  representa- 
tive was  in  the  first  instance  Jiable ;  and  the  statute  is  a  bar  to  every  such 
claim,  unless  presented  within  the  time  prescribed." 

The  doctrine  was  reaffirmed  in  Security  Trust  Co.  v.  Bank,  su- 
pra, with  even  stronger  emphasis.  It  will  be  observed,  also,  in  the 
examination  of  this  case,  that  it  is  controlled  by  the  decisions  of 
the  Supreme  Court  of  Arkansas  in  its  construction  and  application 
of  the  statute  of  nonclaim  obtaining  in  that  state;  the  opinion  of 
the  court  citing  the  cases  of  Walker  v.  Byers,  Bennett  v.  Dawson, 
and  Brearly  v.  Norris,  supra. 

Further  than  this,  it  is  settled  that  the  federal  courts  will  adopt 
and  follow  the  decisions  of  the  highest  courts  of  the  states  in  con- 
struing and  applying  local  statutes  of  limitation.  Bauserman  v. 
Blunt,  147  U.  S.  647,  13  Sup.  Ct.  466,  37  L.  Ed.  316.  This  statute 
of  nonclaim,  unless  suspended  or  barred  because  of  equitable  con- 
siderations— a  matter  to  be  considered  later — is  effective  to  extin- 
guish the  liability  of  the  principal,  and,  that  being  extinguished, 
there  can  exist  none  against  the  surety.  Spokane  County  v.  Pres- 
cott,  19  Wash.  418,  53  Pac.  661,  67  Am.  St.  Rep.  733. 

[7]  As  to  the  other  statute  of  limitation,  it  is  provided  (section 
1432,  Rem.  &  Bal.  Code)  that: 

"All  actions  against  sureties  shaU  be  commenced  within  six  years  after  the 
revocation  or  surrender  of  letters  of  administration  or  death  of  the  principal.*' 

And  by  section  1633  the  provisions  of  this  section  are  made  to  "ap- 
ply to  bonds  taken  of  guardians."  Van  Houten,  the  guardian,  died 
January  25,  1904,  and  this  suit  was  instituted  February  2,  1910,  so 
that  the  six-year  limitation  of  the  statute  had  clearly  run.  There  is 
strong  authority  to  the  effect  that  the  terms  of  the  statute  inhere  in 
the  surety's  contract  in  entering  upon  the  bond  of  the  guardian,  and 
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that  he  is  not  bound  beyond  the  terms  of  the  bond;  that  is  to  say, 
one  of  the  terms  being,  when  read  in  view  of  the  statute,  that  he  shall 
not  be  bound  beyond  six  years  after  the  death  of  his  principal.  Hud- 
son V.  Bishop  (C.  C.)  32  Fed.  519;  s.  c,  35  Fed.  820.  But  this  ques- 
tion we  do  not  decide. 

It  is  stoutly  urged  that  neither  of  these  limitation  statutes  can  stand  in 
the  way  of  equitable  interposition  on  account  of  fraud  practiced,  and  the 
concealment  thereof  by  the  alleged  delinquent  party,  where  the  fraud 
remains  undiscovered  until  a  recent  date  prior  to  the  institution  of 
the  suit  for  relief  from  the  effect  of  such  fraud.  Counsel's  position 
is  that,  in  a  court  of  equity,  these  statutes  of  limitation  do  not  run 
against  one  who,  because  of  active  fraud  or  concealment  equivalent 
thereto,  had  no  notice  of  his  rights,  and  the  cause  of  action  will  be 
deemed  to  have  accrued  only  when  he  knew,  or  by  reasonable  dili- 
gence could  have  known,  that  such  cause  existed. 

In  general,  courts  of  equity,  being  courts  of  conscience,  are  not 
bound  by  the  rigidity  of  statutes  of  limitation,  as  are  courts  of  law. 
When  conditions  are  equal — ^that  is,  when  the  reasons  prompting  the 
exercise  of  judicial  power  are  of  equal  potency  and  applicability — 
no  further  reasons  being  present,  they  will  act  upon  the  analogjy  of, 
or,  to  be  more  exact,  rather  in  obedience  to,  the  limitations  of  law. 
Badger  v.  Badger,  2  Wall.  87,  94,  17  L.  Ed.  836.  But  otherwise  they 
will  adopt  such  reasonable  limitations  as  are  prompted  by  equity  and 
good  conscience,  in  view  of  the  special  exigencies  of  the  case.  This 
is  not  to  say  that  the  appropriate  legislative  authority  might  not  adopt  . 
limitations  that  would  be  binding  upon  courts  of  equity  as  well  as 
upon  courts  of  law ;  but,  as  respects  the  general  legislation  pertaining 
thereto,  although  it  may  extend  to  special  subjects,  courts  of  equity 
have  never  been  inexorably  restrained  or  circumscribed  by  such  legis- 
lation or  the  limitation  of  actions  by  general  law.  This  observation 
bears  with  peculiar  force  where  the  equitable  jurisdiction  is  exercised 
in  the  federal  courts  and  the  limitations  are  regulated  by  state  legisla- 
tion. 

[8,  9]  Limitations  of  actions  are  designed  for  the  peace  and  repose 
of  society  against  interminable  litigation,  and  are  justly  regarded  as 
wholesome  and  salutary  regulations.  But  they  scmietimes  operate  as 
engines  of  injustice,  where  parties  have  not  had  fair  opportunity  with 
their  adversaries  of  presenting  their  cause  in  time.  A  familiar  case 
is  where  fraud  forming  the  basis  of  suit  has  been  willfully  concealed 
and  purposely  kept  from  the  knowledge  or  cognizance  of  the  party 
concerned  until  the  statute  has  run.  In  such  a  case  equity  will  inter- 
pose to  remove  the  bar  and  do  justice,  and  it  acts  here  without  regard 
to  the  letter  or  analogy  of  the  statutes  of  limitation.  It  may  even  cut 
short  the  limitations  of  the  law,  and  it  will  adopt  its  own  limitations, 
to  meet  the  special  and  peculiar  exigencies  of  the  occasion.  Reference 
may  be  made  to  a  few  cases  only  which  establish  the  principle.  In 
Stearns  v.  Page,  7  How.  819,  828  (12  L.  Ed.  928),  the  court  says: 

"Statutes  of  limitation  form  a  part  of  the  legislation  of  every  government, 
and  are  necessary  to  the  peace  and  repose;  of  society.  When  they  are  ad- 
dressed to  courts  of  equity  as  well  as  to  courts  of  law,  as  they  seem  to  be  in 
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an  cases  of  concnrrent  Jurisdiction  (as  in  matters  of  account),  they  af  e  equally 
obligatory  on  each  court  In  other  cases,  courts  of  equity  act  upon  the  an* 
aiogy  of  limitations  at  law,  and  sometimes  upon  their  own  inherent  doctrine 
of  discouraging,  for  the  peace  of  society,  antiquated  demands,  by  refusing  to 
interfere  where  there  has  been  gross  laches  or  unrea'sonable  delay.  They  also 
interfere  in  many  cases  to  prevent  the  bar  of  the  statutes,  where  it  would  be 
mequitable  or  unjust;  as,  for  example,  if  a  party  has  perpetrated  a  fraud 
which  has  not  been  discoyered  till  the  statutable  bar  may  apply  to  it  in  law, 
courts  of  equity  will  interpose  and  remove  the  bar  out  of  the  way  of  the 
injured  party.  In  cases  of  mistake,  also,  as  well  as  fraud,  they  will  not  con- 
sider the  statute  as  running  till  after  the  discovery  of  the  mistake,  as  laches 
cannot  be  imputed  to  the  injured  party  till  the  discovery  of  the  fraud  or 
mistake  has  been  made.  2  Story's  Eq.  {  1520.  But  as  lapse  of  time  neces- 
sarily obscures  the  truth  and  destroys  the  evidence  of  past  transactions, 
courts  of  chancery  will  exercise  great  caution  in  sustaining  bills  which  seek 
to  disturb  them.  They  will  hold  the  complainant  to  stringent  rules  of  plead- 
ing and  evidence,  and  require  him  to  make  out  a  clear  case." 

In  Williams  v.  Neely,  134  Fed.  1,  13,  67  C.  C.  A.  171,  183  (69  L. 
ILA.232): 

**In  the  application  of  the  doctrine  of  laches,  the  settled  rule  is  that  courts 
of  equity  are  not  bound  by,  but  that  they  usually  act  or  refuse  to  act  in 
analogy  to,  the  statute  of  limitations  relating  to  actions  at  law  of  like  charac- 
ter. •  •  •  The  meaning  of  this  rule  is  that,  under  ordinary  circumstanc- 
es, a  suit  in  equity  will  not  be  stayed  for  laches  before,  and  will  be  stayed 
after,  the  time  flced  by  the  analogous  statute  of  limitations  at  law;  but  if 
unusual  conditions  or  extraordinary  circumstances  make  it  inequitable  to 
allow  the  prosecution  of  a  suit  after  a  briefer,  or  to  forbid  its  maintenance 
after  a  longer,  period  than  that  fixed  by  the  statute,  the  chancellor  will  not 
be  bound  by  the  statute,  but  will  determine  the  extraordinary  case  in  ac- 
cordance with  the  equities  which  condition  it'* 

In  Kentucky  Coal  &  Timber  D.  Co.  v.  Kentucky  Union  Co.,  187 
Fed.  945,  948,  110  C.  C.  A.  93,  96: 

"State  statutes  of  limitation  are  prescribed  for  the  tribunals  of  the  state. 
They  are  not,  ex  propria  vigore,  of  any  force  in  the  courts  of  the  United 
States.  They  may  be,  and  in  many  instances  have  been,  adopted  by  acts  of 
Ck)ngress  as  laws  of  the  United  States.  There  is  no  general  statute  of  limita- 
tions in  the  laws  of  the  United  States  relating  to  suits  in  equity.  But,  speak- 
ing now  of  the  equity  courts  of  the  United  States,  there  has  been  for  the 
sake  of  conformity  a  disposition  to  accept  the  statutory  regulations  of  the 
states  prescribing  the  time  within  which  suits  may  be  brought  And  this 
practice  has  ripened  into  a  rule  which  will  be  enforced  whenever  by  observing 
it  the  court  is  not  required  to  abrogate  its  own  principles,  in  which  case  it 
will  protect  its  own  Jurisdiction.  Alsop  v.  Riker,  155  U.  S.  448,  460,  15  Sup. 
Ct  162,  39  L.  Ed.  218;  Patterson  v.  Hewitt  195  U.  S.  300,  25  Sup.  Ct  35,  49 
L.  Ed.  214.  Instances  are  found  where  those  courts  have  enforced  the 
doctrine  of  laches  in  favor  of  defendants  where  the  lapse  of  time  has  been 
shorter  than  that  prescribed  by  state  laws,  buf  where  the  peculiar  circum- 
stances gave  rise  to  an  equity  which  the  court  was  bound  to  protect  By  the 
same  token  it  would  allow  a  longer  period  for  bringing  suit  than  that  pre- 
scribed, when  by  fraud  or  concealment  of  the  cause  of  action  had  not  been 
discovered,  or  would  not  by  reasonable  diligence  have  been  discovered." 

And  in  19  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  243,  it  is  said: 
"It  has  always  been  the  rule  in  equity  that  the  defendant's  fraudulent  con^ 
cealment  of  a  cause  of  action  will  postpone  the  running  of  the  statute  until 
such  time  as  the  plaintiff  discovers  the  fraud.    The  defendant  having,  by  his 
own  wrongdoing,  prevented  the  plaintiff  from  instituting  his  suit  will  not. 
be  permitted  to  take  advantage  of  his  own  wrong  by  setting  up  the  statute* 
as  a  d^fense.'' 
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See,  also,  Bailey  v.  Glover,  21  Wall  342,  22  Li  Ed.  636;  Rosenthal 
V.  Walker,  HI  U.  S.  185.  4  Sup.  Ct.  382,  28  L.  Ed.  395;  Kirby  v. 
Lake  Shore,  etc..  Railroad,  120  U.  S.  130,  136,  7  Sup.  Ct.  430,  30  L. 
Ed.  569;  Schroeder  v.'  Young,  161  U.  S.  334,  344.  16  Sup.  Ct.  512, 
40  L.  Ed.  721 ;  Eddy  v.  Eddy,  168  Fed.  590,  93  C.  C.  A.  586;  Horton 
V.  Stegmyer,  175  Fed.  756,  759,  99  C.  C.  A.  332,  20  Ann.  Cas.  1134. 

As  it  pertains  to  the  statute  of  nonclaim,  we  find  cases  of  marked 
analogy  to  the  present.  Allen  v.  Conklin,  112  Mich.  74,  70  N.  W.  339, 
cited  by  plaintiff's  counsel,  is  one  of  them.  Without  reciting  the  facts, 
it  is  sufficient  to  say  that  it  was  held  that : 

**Where  a  guardian,  since  deceased,  has  fraudulently  appropriated  funds  of 
the  ward  to  Ills  own  use,  equity  has  Jurisdiction  to  require  his  executors  to 
account  to  the  ward  and  to  decree  a  sale  of  land  of  the  estate  to  pay  the 
amount  found  due.  though,  because  of  lapse  of  time,  the  probate  court  can- 
not allow  the  claim  nor  decree  a  sale  of  land  to  pay  it" 

Another  case  decided  in  the  federal  court  is  Johnston  v.  Roe  (C,  C) 
1  Fed.  692.  The  debtor  having  died,  his  estate  was  administered  un- 
der the  laws  of  Missouri  and  fully  settled  and  closed,  and  the  claim 
in  question  was  not  proven  in  probate.  Certain  real  and  personal  prop- 
erty passed  to  the  heirs.  The  claim  sued  on  was  one  having  its  origin 
in  fraud,  which  was  successfully  kept  concealed  from  the  claimant,  and 
the  purpose  of  the  suit  was  to  subject  the  property  of  the  heirs  to  the 
payment  of  the  claim.  It  was  held  that  a  federal  court  would  assume 
jurisdiction  of  the  suit  against  the  estate  of  the  decedent  for  the  re- 
covery of  the  debt  alleged  to  have  been  fraudulently  concealed,  al- 
though the  claim  was  barred  by  the  statute  of  limitations  of  the  state 
in  which  such  court  had  territorial  jurisdiction.  At  the  close  of  his 
opinion  the  learned  judge  said: 

"The  rule  that  the  statute  of  limitations  does  not  run  in  favor  of  one  who 
perpetrates  a  fraud  while  he  conceals  it  from  the  party  Injured,  as  a  gen- 
eral doctrine  of  equity  Jurisprudence,  is  too  well  settled  to  require  the  cita- 
tion of  authorities." 

And  in  a  still  later  case— Chewett  v.  Moran  (C.  C.)  17  Fed.  820— 
which  was  to  subject  real  estate  in  the  hands  of  the  heirs  to  the  pay- 
ment of  the  debts  of  their  ancestors,  it  was  held  that: 

**It  is  not  an  absolute  bar  to  the  maintenance  of  such  bill  in  a  federal 
court  that  the  estate  of  the  ancestor  was  administered  in  the  probate  court 
of  the  state,  that  commissioners  were  appointed  to  audit  claims  against  the 
estate,  that  a  time  was  limited  within  which  all  claims  must  be  presented, 
and  that  plaintiff  did  not  apt)ear  before  such  commissioners  or  offer  to  make 
proof  of  her  debt,  notwithstanding  a  law  of  the  state  declared  that  all  claims 
against  such  estate  not  so  presented  should  be  forever  barred.'* 

[10]  In  a  general  sense,  laches  is  defined  as: 

"A  neglect  to  do  what  in  the  law  should  have  been  done  for  an  unreason- 
able or  unexplained  length  of  time  under  circumstances  permitting  diligence." 
24  Cyc.  840. 

It  is  in  large  sense  a  relative  term,  dependent  upon  the  attendant 
and  peculiar  conditions  and  circumstances  of  the  case  in  hand.  What 
would  be  laches  in  one  case  would  fall  short  of  it  in  another.    It  was 
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said  by  Mr.  Justice  Lord,  in  Neppach  v.  Jones,  20  On  491,  26  Pacw 
569,  849,  23  Am.  St.  Rep.  145,  quoting  from  an  English  case: 

**Two  drcnmstances,  always  important  in  such  cases,  are  the  length  of  the 
delay  and  the  nature  of  the  acts  done  during  the  interval,  which  might  affect 
either  party,  and  cause  a  balance  of  Justice  or  injustice  in  taking  one  course 
or  the  other,  so  far  as  relates  to  the  remedy.*' 

Many  cases  might  be  cited  illustrating  its  application.  See  Alsop 
V.  Riker,  155  U.  S.  448,  460,  461,  15  Sup.  Ct.  162,  39  L.  Ed.  218; 
Patterson  v.  Hewitt,  195  U.  S.  309,  317,  318,  25  Sup.  Ct.  35,  49  L. 
Ed.  214;  Northern  Pac.  Ry.  Co.  v.  Boyd,  177  Fed.  804,  823,  824,  101 
C.  C.  A.  18;  Wilson  v.  Wilson,  41  Or.  459,  69  Pac.  923;  Miller  v. 
Ash,  156  Cal.  544,  105  Pac.  600. 

[11]  Now  to  apply  the  authorities  to  the  present  controversy.  It  is 
sought  to  hold  the  defendant  Monaghan  to  strict  accountability  by  way 
of  estoppel  upon  a  purely  legal  right.  He  cannot  be  heard  to  say  that 
the  money  coming  into  the  hands  of  his  principal,  the  guardian  of 
plaintiff,  is  either  more  or  less,  although,  if  it  were  not  for  the  peculiar 
force  of  the  estoppel,  it  might  or  might  not  (we  cannot  say  from  the 
record)  have  been  shown  that  the  plaintiff's  real  demand  was  of  greatly 
diminished  proportions.  No  accounting  is  in  fact  permissible  that 
the  just  and  actual  sum  due  plaintiff,  if  in  reality  there  is  any,  may  be 
ascertained.  The  plaintiff  arrived  of  age  September  8,  1906.  This 
suit  was  instituted  February  2,  1910,  more  than  three  years  and  four 
months  later.  In  the  fall  of  the  year  1904  plaintiff  had  a  conversa- 
tion with  his  stepmother,  in  which  he  was  told  that,  if  he  would  bring 
a  suit  within  a  year  after  he  was  of  age,  he  could  probably  recover  an 
interest  in  his  mother's  property,  referring  particularly  to  the  Carnegie 
Library  site.  There  is  no  doubt  about  the  conversation.  His  step- 
mother affirms  it,  and  plaintiff  himself  admits  it.  He  was  then  19 
years  of  age,  and  mentally  capacitated  to  grasp  the  suggestion  and 
realize  what  it  meant  to  him.  It  was  furthermore  suggested  at  the 
time  that  a  lawsuit  of  the  kind  would  probably  get  his  father  into 
trouble,  which  latter  suggestion  impelled  him  to  silence.  Hence  he 
made  no  further  inquiries  until  his  father  wrote  to  him,  at  Salt  Lake 
City,  Utah,  after  his  discharge  from  the  navy,  requesting  him  to  sign 
a  quitclaim  deed  for  clearing  up  the  title  to  some  property  which  his 
father  had  conveyed  years  before.  The  letter  bears  date  October  30, 
1909.  This  led  to  his  submitting  the  matter  to  attorneys  for  inquiry, 
and  a  search  among  the  superior  court  records  led  to  discovery  of 
the  receipt  of  Van  Houten  which  forms  the  basis  of  the  controversy. 

Counsel  for  plaintiff  contends  that  this  was  the  first  discovery  of  the 
fraud,  and  that  suit  was  timely  instituted  after  such  discovery.  We 
are  firmly  of  the  view,  however,  that  plaintiff  was  chargeable  with 
knowledge  of  this  fact  from  the  information  given  to  him  by  his  step- 
mother. The  receipt  related  to  the  same  matter  spoken  of  by  his  step- 
mother, and  was  found  in  and  constituted  a  part  of  the  same  record 
which  was  involved  by  her  suggestion.  The  record  was  one  which 
imports  constructive  notice,  and,  almost  without  question,  if  he  had 
pursued  inquiry  from  his  stepmother's  suggestion,  with  a  view  to  pos- 
sessing himself  of  his  supposed  interest  in  his  mother's  property,  he 
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would  havci  ascertained  the  true  conditions,*  which  were  sul>sequently 
ascertained  by  the  later  search.  He  then  delayed  pursuit  of  the  mat- 
ter on  account  of  consideration  for  his  father;  but  he  is  now,  at  a 
much  later  date,  insistent  upon  his  alleged  rights.  In  Miller  v.  Ash, 
supra,  in  an  exhaustive  and  well-considered  opinion,  the  court  says: 

**It  is  one  of  the  settled  general  rules  in  this  class  of  cases  that  if  the  party 
seeking  to  avoid  the  operation  of  the  statute  of  limitations,  or  to  excuse  the 
delay  which  would,  in  the  absence  of  a  sufficient  excuse,  amount  to  such 
laches  ^s  would  defeat  his  right  of  action,  possessed  information  or  knowl- 
^ge  of  extraneous  facts  and  circumstances,  or,  In  other  words,  of  matters 
in  pais,  which,  although  not  directly  tending  to  show  the  existence  of  a  prior 
convicting  right,  are  sufficient  to  put  him,  as  a  prudent  person,  upon  inquiry, 
"he  is  then  (Charged  with  constructive  notice  of  all  that  he  might  have  learned 
by  an  inquiry  prosecuted  with  reasonable  diligence.  Pom.  Eq.  Juris.  $  610. 
It  is  said  by  the  same  author  that  from  the  existence  of  such  circumstances 
'the  legal  presumption  arises  that  he  has  obtained  information  of  what  he 
might  thus  have  learned.  In  every  such  case  the  first  question  is  whetb^ 
the  facts  of  which  the  party  has  information  are  sufficient  to  put  him  upon  an 
inquiry,  so4is  to  raise  the  prima  facie  presumption.  The  further  question  is 
then  presented  whether  he  has  made  a  due  inquiry  without  discovering  the 
truth,  so  as  to  overcome  the  presumption  and  defeat  the  notice,  or  whether 
he  has  so  neglected  this  duty  that  the  presumption  remains  unshaken  and  the 
notice  effective."* 

Again,  says  the  court,  in  Nash  v.  Ingalls,  101  Fed.  645,  648,  41  C. 
C.A.  545,  548: 

•*The  law  requires  that,  in  order  to  relieve  himself  from  the  consequence 
of  delay  in  seeking  a  remedy  for  a  wrong,  the  party  should  have  given  rea- 
sonable attention  to  his  own  affairs,  and  he  is  chargeable  with  knowledge 
of  such  fact^  as  such  reasonable  attention  would  have  afforded  hinL" 

So,  also,  in  Foster  v.  Railroad  Co.,  146  U.  S.  88,  99,  13  Sup.  Ct. 
28,  32(36  L.  Ed.  899): 

'*The  defense  of  want  of  knowledge  on  the  part  of  one  charged  with  laches 
Is  one  easily  made,  easy  to  prove  by  his  own  oath,  and  hard  to  disprove; 
and  hence  the  tendency  of  courts  in  recent  years  has  been  to  hold  the  plain- 
tiff to  a  rigid  compliance  with  the  law  which  demands,  not  only  that  he  should 
^ve  been  ignorant  of  the  fraud,  but  that  he  should  have  used  reasonable 
diligence  to  have  informed  himself  of  aU  the  facts.*' 

Reasonable  attention  to  an  affair  peculiarly  his  own  would  have  led 
plaintiff,  at  least  soon  after  his  arrival  at  age,  to  the  possession  of  all 
the  knowledge  he  acquired  immediately  prior  to  the  bringing  of  the 
suit.  But  he  delayed  the  institution  of  his  suit  until  the  statute  of 
limitations  had  fully  run  against  him  and  in  favor  of  the  surety.  If  it 
be  said  that  the  delay  has  placed  the  defendant  Monaghan  in  no  worse 
condition  than  if  the  suit  had  been  promptly  instituted  when  the  plain- 
tiff arrived  of  age,  it  may  be  answered  as  to  this :  We  cannot  say. 
It  is  a  fact  that  four  sureties  signed  Van  Houten's  bond,  and  but  one 
is  made  a  party  here.  All  were  made  parties  to  the  original  complaint, 
but  for  some  reason  all  have  been  dropped  from  the  second  amended 
complaint  except  Monaghan,  for  what  reason  we  have  not  been  ad- 
vised. Whether  the  others  have  died  or  become  insolvent,  or  why 
they  are  not  here,  is  not  explained.  It  is  reasonable  to  suppose  that, 
if  alive  and  solvent,  they  also  would  have  been  retained  as  parties. 
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It  might  not  have  been  necessary  to  the  cause  of  suit  to  retain  them, 
but  it  should  at  least  have  been  shown  that  Monaghan's  position  is 
no  worse  now  by  reason  of  the  delay  than  it  was  previously. 

[12]  It  is  suggested  that  it  was  Monaghan's  duty  to  present  the 
guardian's  account  to  his  administrator  for  settlement  and  allowance, 
and  that  in  not  doing  so  he  participated  in  concealing  the  fraud  com- 
plained of.  He  might  have  so  presented  the  account,  and  it  would  not 
have  been  amiss  for  him  to  do  it;  but  it  is  not  expected  that  a  surety 
on  a  guardian's  bond  will  actively  concern  himself  with  the  interest  of 
the  ward.  That  is  a  matter  for  the  guardian,  and  Monaghan's  failure 
so  to  interest  himself  can  hardly  entail  the  charge  of  participation  in 
concealment  of  the  fraud. 

We  are  of  the  opinion  that,  had  tfie  suit  been  seasonably  instituted 
after  the  plaintiff  became  of  age,  the  bar  of  the  statute  of  nonclaim 
would  not  have  stood  in  the  way  of  his  recovery,  and,  of  course,  had 
the  suit  been  brought  but  a  few  days  earlier,  the  statute  of  limitations 
respecting  sureties  on  guardians'  bonds  would  not  have  run  at  all. 
We  are  impelled  to  the  conviction,  however,  that  the  delay  suffered 
by  plaintiff  after  he  was  in  possession  of  information  challenging  fur- 
ther inquiry  on  his  part,  and  after  he  had  arrived  at  legal  age,  under 
the  facts  and  circumstances  attending  the  controversy,  amounts  to 
laches  on  his  part,  and  a  court  of  chancery  will  not  now  interpose  to 
remove  the  bar  of  either  of  such  statutes  of  limitation,  nor  will  it 
afford  him  the  relief  prayed. 

The  decree  of  the  District  Court  will  be  affirmed,  with  costs  to  the 
appellees. 


SMITH  et  aL  y.  MOORBl 

(Cireuit  Ck>nrt  of  Appeals,  Ninth  Cireatt    October  7,  1012.) 

No.  2,067. 

L  BVIDBNC3B  ii  352*)— GOBPOBATB  BOOKB — ^ENTRIES  AOAINST  MaJOBITT  StOCK- 
HOLDKBS — ^PltEBUHFTION. 

Under  Civ.  <:k>de  Mont  1895,  |  540  (Rev.  Oodes,  |  3002),  providing  tbat 
all  corporations  for  profit  shaU  keep  a  record  of  aU  business  transac- 
tionst  it  will  be  presumed  that  all  entries  made  in  the  books  of  the  cor- 
poration against  the  president  and  controlling  stockholder  were  right- 
fully made,  such  books  being  therefore  admissible  against  him  and  his 
personal  representatives  in  an  accounting  against  him  arising  out  of  the 
fraudulent  purchase  of  certain  shares  of  the  corporation's  stock  from 
the  executor  of  a  deceased  owner. 

[Ed.  Note.— For  other  cases,  see  BMdence,  Cent  Dig.  |§  1398-1403; 
Dec.  Dig.  I  352.*] 

2.  CoBPOBATioNs  (8  155*) — Funds — Withdbawal — Dividends — ^Dbclabation. 
Where  the  owner  of  a  majority  of  the  stock  in  a  private  corporation 
fraudulently  purchased  the  stock  of  a  deceased  stockholder  from  his 
executor,  and  thereafter  profits  were  divided  and  paid  to  such  majority 
stockholder,  he  was  accountable  therefor  as  dividends  on  the  stock  so 
fraudulently  purchased,  though  they  were  not  formally  declared  as  divi- 
dends by  the  directors  of  the  company. 

[Ed.  Note.—For  other  cases,  see  Corporations,  Cent  Dig.  §S  560-563, 
568,  576-578,  593-603;    Dec.  Dig.  fi  155.»] 

•For  other  cMes  see  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ^  Rep'r  Indexes 
199  F.— 44 
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3.  COEPOBATIONS   (f  1*) — ^NATUBB — ^I^OAL   BnTITT— FbAUD. 

A  corporation  will  be  regarded  as  a  legal  entity,  separate  and  distinct 
from  its  stockholders,  unless  such  consideration  is  offered  to  defeat  pub« 
lie  convenience,  Justify  wrong,  protect  fraud,  or  defend  crime,  in  which 
case  the  corporation  will  be  regarded  as  an  association  of  persons. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fS  1,  3-6: 
Dec.  Dig.  I  I.*] 

4.  Executors  a^d  Administbatobb  (§  149*) — Sale  of  Assets — ^Fbaud— Ac- 

counting— Evidence. 

In  a  suit  to  set  aside  an  executor's  sale  of  corporate  stock  to  the  own- 
er of  the  controlling  Interest  in  the  corporation,  the  sale  having  been 
declared  fraudulent,  evidence  held  to  warrant  the  finding  that  the  profits 
of  the  corporation  distributed  to  such  stockholder  between  the  date  of 
the  sale  and  the  vacation  thereof  amounted  to  a  sum  at  least  equal  to 
that  received  by  the  beneficiary  under  the  purchase,  and  that  she  was. 
therefore,  not  required  to  return  anything  as  a  condition  to  receiving  a 
return  of  the  stock. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  §S  602-606;   Dec  Dig.  S  149.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Montana. 

Suit  by  Nellie  Mae  Moore  against  John  M.  Smith  and  others. 
Decree  for  complainant,  and  defendants  appeal.    Affirmed. 

This  is  the  second  time  this  case  has  been  brought  here.  On  the  first  occa- 
sion the  present  appellee  was  the  appellant,  and  the  present  appellants  the 
appellees.  The  opinion  of  this  court  on  that  appeal  will  be  found  reported 
in  (C.  G.  A.)  182  Fed.  540,  where  the  facts  out  of  which  the  cause  arose  will 
be  found  fully  stated,  and  which  appeal  resulted  in  the  reversal  of  the  then 
Judgment  of  the  trial  court,  with  directions  to  it  **to  enter  a  decree  for  the 
complainant  to  the  effect  that  upon  the  return  to  the  representative  of  the 
estate  of  John  M.  Smith,  deceased,  of  the  money  received  by  her  for  her  in- 
terest in  the  stock  from  her  guardian,  with  legal  interest  thereon,  her  pro- 
portion of  the  stock  be  returned  to  her,  and  providing  for  an  appropriate  ac- 
counting on  her  behalf,  and  for  such  proceedings  as  may  be  requisite  and 
appropriate  as  will  place  her  in  such  position  as  she  would  have  been  in  if 
the  sale  of  said  stock  had  not  been  made,  and  with  costs." 

In  brief,  the  main  facts  are:  That  for  many  years  John  M.  Smith  and  Wil- 
liam A.  Smith,  who  were  brothers,  were  the  owners  of  a  large  amount  of 
land  in  the  state  of  Montana,  upon  which  they  carried  on  the  sheep,  cattle,, 
and  horse  business.  At  first  they  managed  the  business  as  partners,  but  in 
1890  they  organized  a  corporation  under  the  laws  of  Montana  under  the  name 
of  Smith  Bros.  Sheep  Company,  to  which  corporation  they  conveyed  all  of  the 
property  of  the  firm.  Each  of  them  was  married,  and  to  the  wife  of  each 
was  given  5.000  shares  of  the  capital  stock  of  the  company,  which  amounted 
to  250,000  shares  of  the  par  value  of  $1  a  share.  The  remainder  of  the  stock 
was  divided  equally  between  the  brothers.  The  wife  of  William  A.  Smith 
deserted  him  in  1891,  leaving  three  small  children,  the  eldest  a  boy  then  seven 
years  old,  and  two  younger  girls,  the  elder  of  whom  is  the  present  appellee. 
Napoleon  B.  Smith  was  the  nephew  of  William  A.  and  John  M.  Smith,  and 
an  attorney  at  law  residing  at  White  Sulphur  Springs,  Meagher  coiinty,  Mont, 
in  which  county  most  of  the  property  of  the  brothers  was  situated,  and  in 
which  they  both  resided.  William  A.  Smith  died  there  on  February  13,  1897, 
and  on  his  deathbed  made  his  will,  which  was  drawn  by  Napoleon  B.  Smith, 
l^y  which  will  he  left  all  of  his  estate  to  his  three  children,  and  appointed  his 
said  nephew  executor  thereof.  John  M.  Smith  was  himself  then  in  poor  health, 
as  was  his  wife,  in  consequence  of  which  they  spent  much  of  their  time  in 
Pasadena,  CaL  Shortly  after  thfe  business  was  incorporated,  one  McNaught, 
who  was  a  brother-in-law  of  John  M.  Smith,  became  manager  of  the  property 


•For  other  cases  see  same  topic  A  S  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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under  the  direction  and  sapervislon  of  tbe  latter,  and  he  was  subsequently 
succeeded  as  such  manager  by  one  Flatt,  who  was  also  a  lamily  connection. 
At  the  time  of  his  death  William  A.  Smith  was  the  owner  of  122,950  shares 
of  the  stock  of  the  Smith  Bros.  Sheep  Company,  John  M.  Smith  then  owning 
a  majority  of  the  stock;  and  upon  the  probate  of  the  will  of  William  A. 
Smith  Napoleon  B.  Smith  was  appointed  its  executor,  and  as  such  subse- 
quently sold  all  of  the  stock  of  William  A.  Smith,  deceased,  to  John  M. 
Smith,  who  had  been  appointed  and  then  was  guardian  of  the  children,  which 
sale  this  court  on  the  former  appeal  adjudged  fraudulent  and  void  as  against 
them.  One  hundred  shares  of  the  stock  of  the  company  had  been  divided 
between  N.  B.  Smith  and  McNaught  to  qualify  them  as  directors,  and  the  50 
shares  standing  in  the  name  of  McNaught  were  transferred  to  Flatt  in  1901, 
when  he  succeeded  McNaught  as  manager  of  the  ranch.  Neither  N.  B.  Smith 
nor  Flatt  claimed  to  own  the  stock  so  standing  in  their  names,  but  held  it  in 
trust  for  John  M.  Smith. 

On  the  going  down  of  the  mandate  from  this  court  pursuant  to  its  decision 
on  the  former  appeal,  an  interlocutory  decree  was  entered  by  the  court  be- 
low in  accordance  therewith,  deferring  the  case  to  a  master  to  ascertain  and 
determine  *'what  amount  of  money  was  received  by  the  complainant  from 
John  M.  Smith,  deceased,  for  her  undivided  one-third  interest  in  the  stock 
of  the  Smith  Bros.  Sheep  Company,  referred  to  in  the  bill  of  complaint  here- 
in, to  wit,  122,950  shares,  claimed  to  have  been  purchased  by  the  said  John 
M.  Smith  from  the  defendant  Napoleon  B.  Smith  as  executor  of  the  last  will 
and  testament  of  William  A.  Smith,  deceased,  and  likewise  to  ascertain  and 
determine  the  amount  of  such  payments  with  legal  interest  thereon  to  the 
date  of  his  report,  figuring  interest  on  each  payment  made  to  or  on  behalf 
of  the  complainant  by  said  John  M.  Smith,  deceased,  at  the  legal  rate  of  in- 
terest from  the  time  such  payment  was  actually  made,"  and  likewise  to  as- 
certain and  determine  '*what  amount  of  money  has  been  received  by  and  paid 
to  said  John  M.  Smith  or  the  said  Mary  M.  Smith  as  executrU  of  the  estate 
of  John  M.  Smith,  deceased,  by  said  Smith  Bros.  Sheep  Company,  as  divi- 
dends upon  said  stock  of  complainant,  being  an  undivided  one- third  interest 
in  said  122,950  shares  of  said  stock  of  said  Smith  Bros.  Sheep  Company, 
since  the  23d  day  of  May,  1899,  with  interest  thereon  at  the  rate  of  8  per 
cent  per  annum  to  the  date  of  the  report  of  said  master,  interest  to  be  fig- 
ured on  each  sum  so  paid  said  John  M.  Smith  or  said  Mary  M.  Smith  as  such 
executrix,  as  dividends  upon  the  said  stock  of  complainant  from  the  date 
said  dividend  or  dividends  were  received  by  them  or  either  of  them  from 
said  Smith  Bros.  Sheep  Company  down  to  the  date  of  said  report,  and  making 
annual  rests  in  such  computations" :  and,  further,  to  ascertain  and  determine 
"the  difference  between  the  amount  so  found  to  be  due  from  the  said  John  * 
M.  Smith  and  the  said  Mary  M.  Smith  as  executrix  of  the  estate  of  John  M. 
Smith,  deceased,  to  the  complainant,  and  the  amount  so  found  to  be  due  to 
the  said  John  M.  Smith  and  the  said  Mary  M.  Smith  as  executrix  of  the  es- 
tate of  John  M«  Smith,  deceased,  from  the  complainant" 

The  interlocutory  decree  contained  this  further  clause:  'llpon  the  account- 
ing hereby  ordered,  so  much  of  the  testimony  heretofore  taken  as  is  pertinent 
to  said  accounting  and  the  matters  properly  included  therein  shall  be  avail- 
able to  either  of  the  parties,  and  shall  be  considered  by  the  master  as  though 
taken  for  the  purposes  of  said  accounting,  said  testimony  to  be  subject,  how- 
ever, to  any  and  all  objections  as  to  its  competency,  relevancy,  and  materi- 
ality that  either  party  may  desire  to  make  thereto  or  to  any  part  or  portion 
thereof,  but  either  party  may  submit  additional  testimony  in  relation  to  the 
statement  of  said  account  as  herein  designated  and  defined." 

In  denying  a  motion  made  by  the  complainant  in  the  cause  for  leave  to 
amend  the  bill  so  as  to  bring  within  the  scope  of  the  accounting  ordered 
moneys  of  the  corporation  claimed  to  have  been  appropriated  and  converted 
by  John  M.  Smith  prior  to  as  well  as  after  the  date  of  the  sale  of  the  stock, 
and  in  making  the  Interlocutory  decree  referred  to,  the  court  below  in  its 
opinion  accompanying  It  said,  among  other  things:  *The  sole  and  only  object 
of  the  suit  as  exhibited  by  complainant*s  bill  was  the  vacating  and  setting 
aside  of  the  sale  of  complainant's  proportional  amount  of  the  shares  of  stock 
of  the  defendant  company,  and  a  return  of  the  same  to  the  plaintiff,  and  an 
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accounting  by  the  defendant  John  M.  Smith  of  the  *proflt8,  dividends,  and 
Increments  thereof  and  which  have  accrued  tiiereon.*  There  Is  no  suggestion 
made  or  Intimation  given  by  the  bill  that  prior  to  or  since  the  sale  of  the 
stock  In  question  John  M.  Smith  received  from  the  defendant  corporation  or 
appropriated  to  his  own  use  any  funds  belonging  to  the  corporation  other 
than  such  as  had  accrued  as  dividends  or  profits  upon  the  stock  held  by  him. 
♦  •  •  The  scope  of  the  accounting  to  be  had  Is  therefore  limited  by  the 
bill  Itself  to  one  between  the  complainant  and  the  representative  of  the  John 
M.  Smith  estate,  and  confined  to  the  amounts  received  by  the  deceased  in 
his  lifetime,  and  since  his  death  by  the  representative  of  his  estate,  as  prof- 
its, dividends,  or  increments  upon  the  shares  of  stock.  *  *  *  As  has  been 
said,  the  purpose  of  the  suit  was  the  cancellation  of  the  sale  of  the  stock 
and  an  accounting  of  profits  accrued  thereon.  •  •  •  The  accounting  will 
therefore  be  confined  to  such  amounts  as  John  M.  Smith  may  have  received 
during  his  lifetime  as  dividends  upon  the  stock  since  the  date  of  the  sale 
of  the  stock  to  him,  and  as  may  have  been  received  by  the  representative 
of  his  estate  since  his  death  to  the  present  tipie.  In  using  the  term  Vlivl- 
dends,*  it  is  not  intended  to  restrict  the  accounting  to  such  amounts  as  may 
have  been  received  as  formally  declared  dividends,  but  the  term  is  Intended 
to  apply  to  all  amounts  received  in  consequence  of  any  division  of  the  profits 
of  the  corporate  business,  whether  for  the  purpose  of  such  division  a  formal 
dividend  was  declared  by  the  proper  officers  of  the  corporation  or  not  A 
division  of  the  profits  without  the  formali^  of  declaring  a  dividend  is  equiv- 
alent to  declaring  a  dividend,  and  such  division  of  the  profits  is  a  dividend 
even  though  not  called  such  and  not  considered  such  by  the  directors  and 
stockholders." 

The  result  of  the  findings  and  report  of  the  master  showed  the  extinction 
of  the  obligation  on  the  part  of  the  appellee  by  her  proportionate  share  of 
the  moneys  received  and  appropriated  by  John  M.  Smith,  witii  a  balance  due 
her  of  $25,825.94,  which  findings  and  report  were  approved  by  the  court  be- 
low and  its  final  decree  entered  accordingly. 

The  appeal  is  from  that  decree. 

R.  Lee  Word,  of  Helena,  Mont.  (L.  O.  Evans,  of  Butte,  Mont., 
of  counsel),  for  appellants. 

William  Scallon,  of  New  York  City,  and  Thomas  J.  Hoolan  and 
Walsh  &  Nolan,  all  of  Helena,  Mont.,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  To 
the  report  of  the  master  numerous  exceptions  were  filed  on  behalf 
of  the  defendants  to  the  cause.  Among  the  findings  of  the  master 
excepted  to  by  the  defendants  and  approved  by  the  court  is  the 
following : 

"Total  amount  of  money  received  by  and  paid  to  John  M.  Smith  by  Smith 
Bros.  Sheep  CJompany  as  informal  dividends  since  the  23d  day  of  May,  1899, 
with  interest  thereon  at  8  per  cent,  per  annum,  with  annual  rests,  to  the  23d 
day  of  May,  1911  (See  Complainants  Exhibit  A— 24)  $401,008.45" 

— from  which  appears  deducted  as  improperly  charged  to  John  M, 
Smith  certain  items  aggregating  $68,380.87,  The  case  shows  that 
the  books  of  the  Sheep  Company  contain  the  only  record  of  John 
M.  Smith's  transactions  with  it.  They  were  kept  by  McNaught 
during  the  time  he  acted  as  manager  of  the  company  under  John 
M.  Smith's  directions,  and  thereafter  by  one  Flatt,  and  contained 
a  ledger  account  with  John  M.  Smith.    The  account  opens  in  Jan- 


Digitized  by 


Google 


'      fiMITH  V.  MOOBB  693 

uary,  1897,  and  shows  at  the  end  of  that  year  a  balance  due  from 
Smith  to  the  company  of  $8,324.38.  This  balance,  is  carried  into 
the  account  as  a  debit  at  the  beginning  of  1898,  and  the  balance 
for  that  year,  $14,682.70,  is  carried  over  to  the  next  year,  the  ac- 
count for  which  is  opened  with  it.  In  the  early  part  of  1899  John 
M.  Smith  made  the  purchase  from  the  executor  of  the  estate  of 
the  deceased,  William  A.  Smith,  which  was  held  fraudulent  and 
void  by  this  court  on  the  former  appeal.  And  in  the  account  of 
John  M.  Smith  with  the  company  no  balance  is  struck  at  the  end 
of  the  year  1^9,  nor  is  any  balance  carried  over  into  the  account 
for  1900.  The  account  for  the  latter  year  appears  balanced  by  this 
entry  on  the  credit  side:  "P.  &  L.  $17,507.02."  That  P.  &  L.— evi- 
dently profit  and  loss — item  is  not  carried  over  to  the  next  year, 
but  a  new  account  opened  as  at  the  beginning  of  1900.  At  the  end 
of  1901  is  an  entnr  on  the  credit  side  "By  dividends  $7,500,"  and  the 
balance— $1,098.8S— is  carried  over  to  the  beginning  of  the  account 
for  1902,  which  account  does  not  appear  to  have  been  balanced,  and 
nothing  is  carried  from  it  to  the  account  for  1903.  At  the  close 
of  the  account  for  1903  is  a  credit  entry  of  "D.  I.  to  balance  $19,232.- 
45."  The  accounts  for  1904,  1905,  and  1906  consist  of  various  debit 
items,  and  that  of  1907  of  various  debit  items  and  one  "Credit  by 
dividends,  900.50"  at  the  bottom  of  which  account  are  the  words : 
"The  above  all  settled  by  John  and  May  (or  Mary) — [in  red  ink]." 
According  to  the  testimony  of  the  complainant's  expert  witness,  J. 
C.  Ricker,  the  aggregate  of  the  withdrawals  shown  by  the  account 
over  the  credits  shown  by  it  down  to  1907  was  $211,302.38,  which 
amount  was  somewhat  reduced  by  further  credits  to  which  John 
M.  Smith  was  entitled,  as  shown  on  the  trial.  In  1907  this  suit 
was  begun,  and  thereafter  dividends  were  declared  by  the  board  of 
directors  of  the  company  as  will  afterwards  appear. 

The  main  contentions  on  the  part  of  the  appellants  are  that  the 
debtor  balances  shown  by  the  John  M.  Smilii  accounts  cannot  be 
properly  considered  as  dividends  or  profits  received  by  him,  that 
there  was  no  proof  that  the  Smith  Bros.  Sheep  Company  had  any 
profits  on  hand  out  of  which  dividends  could  be  declared  or  profits 
divided,  and  that  dividends  can  only  be  paid  by  a  corporation  after 
being  regularly  declared  by  its  board  of  directors,  and  that  prior  to 
the  year  1907  it  is  not  pretended  that  any  dividends  were  so  de- 
clared, from  all  of  which  it  is  urged  on  their  behalf  that  for  such 
debts  he,  and  subsequently  his  estate,  became  liable  to  the  Sheep 
Company,  and  that  whatever  of  such  moneys  belong  to  the  appellee 
as  the  owner  of  stock  in  that  corporation  can  only  be  first  collected 
through  the  corporation,  and  thereafter  from  the  representative  of 
the  estate  of  the  deceased  John  M.  Smith. 

It  appears  that  John  M.  Smith  subsequent  to  the  death  of  his 
brother  owned  a  majority  of  the  stock  of  the  Sheep  Company,  and 
that,  after  he  acquired  from  the  executor  of  his  brother's  estate 
all  of  the  stock  of  the  latter,  he  and  his  wife  together  held  nearly 
all  of  the  stock,  the  few  remaining  shares  being  held  by  relatives. 
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those  held  by  the  other  directors  being  held  in  trust  for  him.  So 
that  John  M.  Smith  was  not  only  the  holder  of  a  large  majority 
of  the  stock,  but  was  in  absolute  control  of  the  board  of  directors 
and  of  all  of  the  affairs  of  the  corporation.  The  suggestion  on  the 
part  of  the  appellants  that  there  were  no  profits  out  of  which  divi- 
dends could  have  been  paid  is  negatived  by  the  record.  Evidence 
introduced  by  them  is  to  the  effect  that  from  the  time  Flatt  suc- 
ceeded McNaught  in  1901  the  only  minutes  of  the  meetings  of  the 
directors  of  the  Smith  Bros.  Sheep  Company  until  after  the  com- 
mencement of  this  suit  in  1907  were  kept  on  sheets  of  paper,  which 
were  offered  in  evidence  by  the  appellants.  They  are  the  follow- 
ing exhibits: 

••Defendants'  Exhibit  A— 1. 

*'At  a  meeting  of  stockholders  of  Smith  Bros.  Sheep  Company  held  at 
their  office  on  ranch  Sept  14th,  1903, 

*'The  following  stockholders  were  present: 

**J.  M.  Smith    representing  193,900  sharesi 

"Mary  M.  Smith  "  56,000       " 

**W.  W.  Flatt    representing  50  shares. 

'*N.    B.    Smith  "  50  shares. 

"Moved  and  seconded  that  J.  M.  Smith  act  as  chairman  of  meeting,  motion 
carried. 

"Moved  and  seconded  N.  B.  Smith  act  as  secretary  of  the  meeting.  Mo- 
tion carried. 

"By  unanimons  vote  of  all  the  stockholders  J.  M.  Smith,  Mary  M.  Smith, 
and  N.  B.  Smith  were  elected  trustees  for  the  ensuing  year. 

"The  following  resolution  was  unanimously  adopted: 

"Resolved  that  J.  M.  Sn4th,  president  of  Smith  Bros.  Sheep  Company  be 
and  is  hereby  authorized  to  sell,  deed  and  transfer  in  the  name  of  said  a»m- 
pany  nil  lands  which  said  company  owns  in  the  county  of  Park,  state  of 
Montana. 

"Tbe  following  resolution  was  unanimously  adopted: 

"Resolved  that  J.  M.  Smith,  president  of  Smith  Bros.  Sheep  (Company), 
be  and  is  hereby  authorized  to  sell,  deed  and  transfer  all  lands  which  said 
company  owns  in  Sec.  13,  Tp.  8  N.,  R.  9  East 

"No  further  business  appearing  on  motion  meeting  adjourned. 

"N.  B.  Smith,  Secretary.'^ 

••Defendants'  Exhibit  A— 2. 

"At  regular  meeting  of  the  trustees  of  Smith  Bros.  Sheep  Company,  held 
at  their  ranch  on  the  10th  day  of  September,  1904,  present  at  said  meeting 
J.  M.  Smith  and  Mary  M.  Smith,  and  N.  B.  Smith  trustees. 

"The  following  officers  were  duly  elected  for  the  ensuing  year  as  officers 
of  said  company: 

"J.  M.  Smith,  president. 

"N.  B.  Smith,  vice  president  and  treasurer, 

"W.  W.  Flatt,  secretary. 

"On  motion  W.  W.  Flatt's  salary  was  fixed  at  1200.00  per  mouth. 

"N.  B.  Smith,  Secretary.** 

"At  a  regular  meeting  of  th?  stockholders  of  Smith  Bros.  Sheep  Company 
held  at  ranch  of  said  company  on  the  10th  day  of  September,  A.  D.  1904, 
present  at  said  meeting  the  following  stockholders:  J.  M.  Smith,  Mary  M. 
Smith,  N.  B.  Smith,  W.  W.  Flatt,  being  all  the  stockholders  of  said  company. 
J.  M.  Smith  was  elected  temporary  chairman  and  N.  B.  Smith  secretary. 

"J.  M.  Smith,  Mary  M.  Smith,  and  N.  B.  Smith  were  unanimously  elected 
trustees  for  the  ensuing  year. 

"On  motiitA  the  meeting  was  adjourned.  "K.  B.  Smith,  Secretary.** 
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•T>efendant8'  Exhibit  A— 3.  . 

''At  a  special  meeting  of  trustees  of  Smith  Broa  Sheep  Company  held  at 
their  ranch  in  Meagher  County,  State  of  Montana,  Aug.  21,  1905. 

"Present,  J.  M.  Smith,  Mary  M.  Smith  and  N.  B.  Smith,  trustees. 

••On  motion  W.  W.  Flatt's  salary  for  year  commencing  Sept  1905  was  fixed 
at  $200.00  per  montlL  N.  B.  Smith,  Secretary/' 


••Defendants'  Exhibit 

••Meeting  of  trustees  of  Smith  Bros.  Sheep  Company,  held  at  office  of  said 
company  near  Martinsdale,  Montana,  Aug.  23,  1906.  Present  at  meeting: 
John  M.  Smith,  Mary  M.  Smith,  and  N.  B.  Smith,  trustees. 

"On  motion  Jolm  M.  Smith  was  elected  chairman  and  N.  B.  Smith  secretary. 

•*0n  motion  of  N.  B.  Smith,  John  M.  Smith  was  elected  president  On  mo- 
tion of  Mary  M,  Smith,  N.  B.  Smith  was  elected  vice-president  of  said  com- 
pany. On  motion  of  N.  B.  Smith,  W.  W,  Flatt  was  elected  secretary  and 
manager  of  said  company. 

•*No  further  business  appearing  the  meeting  was,  on  motion,  adjourned. 

••N.  B.  Smith,  Secretary." 

"Anndal  meeting  of  the  stockholders  of  Smith  Bros.  Sheep  Company,  held 
at  the  office  of  said  company  on  ranch  near  Martinsdale,  Mont,  Aug.  23d,  1906. 

••Present  at  meeting:  John  M.  Smith,  representing  198,950  shares,  Mary  M. 
Smith,  representing  50,950  shares,  N,  B.  Smith,  representing  50  shares,  W. 
W.  Flatt,  representing  50  shares  of  stock  of  company.  On  motion  John  M. 
Smith  was  elected  chairman  and  N.  B.  Smith  secretary  of  the  meeting.  The 
following-named  parties  were  elected  trustees  by  unanimous  vote  of  all  stock 
of  company,  to  wit:  John  M.  Smi^  Mary  M.  Smith,  and  N.  B.  Smith  for 
ensuing  year. 

•*0n  motion  John  M.  Smith  as  president  was  duly  authorized  to  execute  a 
deed  to  Mary  M.  Smith  for  lots  3  and  4  in  block  *0'  17  of  the  original  town- 
site  of  Lewistown  according  to  official  plat  of  said  townsite  on  file  in  office 
of  clerk  and  recorder  of  Fergus  county,  for  consideration  of  ten  thousand 
dollars. 

••No  farther  business  appearing  the  meeting  adjourned. 

••N.  B.  Smith,  Secretary.'* 

As  has  been  stated,  this  suit  was  commenced  in  1907,  and  the 
record  shows  these  further  minutes: 

••Defendants'  Exhibit  A— «. 

••Smiths  Ranch,  August  17th,  1907. 
••Meeting  of  trustees  of  Smith  Bros.  Sheep  Company  held  at  ranch  of  said 
company  on  the  17th  day  of  August,  1907.  Present  at  meeting:  John  M. 
Smith,  Mary  M.  Smith  and  N.  B.  Smith,  trustees  of  said  company.  John  M. 
Smith,  president,  presided  at  said  meeting.  Minutes  of  the  previous  meeting 
read  and  approved.  N.  B.  Smith  moved  that  company  declare  a  dividend  for 
year  1907,  of  ten  per  cent  on  the  capital  stock  of  company.  The  motion  was 
seconded  by  Mary  M.  Smith  and  was  carried  by  unanimous  vote  of  all  trus- 
tees.   Ko  further  business  appearing  the  meeting  adjourned. 

••W.  W.  Flatt,  Secretary." 
••Martinsdale,  Mont,  Sept  14th,  1907. 
•  '•Meeting  of  trustees  of  Smith  Bros.  Sheep  Company  held  at  office  of  the 
company  on  its  ranch  in  Meagher  county,  Montana,  on  the  14th  day  ot  Sep- 
tember, 1907.  Present  at  said  meeting,  Mary  M.  Smith  and  N.  B.  Smith  trus- 
tees of  said  company.  At  said  meeting  the  following  officers  of  said  com- 
pany were  elected  for  the  ensuing  year:  J,  M.  Smith,  president  N.  B.  Smith, 
vice  president,  W.  W.  Flatt  secretary.  It  was  moved  and  carried  that  the 
company  borrow  from  John  M.  Smith  for  the  period  of  one  year  the  sum  of 
ten  thousand  four  hundred  ninety-nine  &  b<>/ioo  dollars  with  interest  at  the 
rate  of  five  per  cent  per  annum.  On  motion,  the  officers,  president  and 
secretary,  were  authorized  to  go  ahead  and  complete  the  purchase  of  state 
lands  heretofore  selected  by  president  and  secretary  and  contracted  for  by 
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said  officers.  On  motion  dividend  of  twenty  per  cent  was  declared  on  capital 
stock  of  the  company,  ten  per  cent  payable  at  one  and  remainlujar  ten  per 
cent  payable  NoTember  15th,  1907.  No  further  business  appearing  the  meet- 
ing adjourned.  W.  W.  Flatt,  Secretary." 

*T>efendants'  B>xhlblt  A— 6. 

"Martlnsdale,  Mont,  Sept  14,  1907. 
"Annual  meeting  of  the  stockholders  of  Smith  Bros.  Sheep  Ck)mpany  held 
at  the  office  of  said  company  in  Meagher  county,  Montana,  on  the  14th  day 
of  September,  1907.  The  whole  of  the  capital  stock  of  said  company  was 
represented  by  stockholders  present  and  by  proxy  as  follows:  Mary  M.  Smith, 
51,000  shares,  John  M.  Smith,  by  Mary  M.  Smith,  164,000  shares,  W.  W.  Piatt, 
25,000  shares,  Lizzie  Flatt  5,000  shares,  and  N.  B.  Smith,  5,000  shares.  Mary 
M.  Smith  was  elected  president  and  N.  B.  Smith  secretary  of  said  meeting. 
John  M.  Smith,  Mary  M.  Smith,  and  N.  B.  Smith  were,  by  unanimous  vote  of 
all  the  stock  of  said  company,  elected  trustees  of  the  company  for  the  en- 
suing year.  On  motion,  unanimously  carried,  all  the  acts  and  transactions 
of  the  trustees  and  officers  of  the  company  for  the  past  year  were  approved. 
On  motion  unanimously  carried,  the  trustees  were  authorized  to  declare  a 
twenty  per  cent  dividend  for  year  1907,  payable  in  two  payments  of*  ten  per 
cent  each  at  such  times  as  the  trustees  may  designate.  No  further  business 
appearing  the  meeting  adjourned.  N.  B»  Smith,  Se^etary." 

•Defendants'  Exhibit  A— 7. 

"Martinsdale,  Mont,  Sept  15,  1908, 
"Annual  meeting  of  stockholders  of  Smith  Bros.  Sheep  Ck)mpany  held  at  the 
office  of  said  company,  on  ranch  of  said  company,  in  Meagher  county,  state 
of  Montana,  on  the  16th  day  of  September,  1908.  The  whole  of  the  capital 
stock  of  said  company  was  present  and  represented  by  stockholders  pres^it 
and  by  proxy  as  follows:  John  M.  Smith,  164,000  shares,  Mary  M.  Smith,  by 
John  M.  Smith,  proxy,  51,000  shares,  W.  W.  Flatt  25,000  shares,  lizzie  Flatt 
5,000  shares,  N.  B.  Smith,  5,000  shares.  John  M.  Smith  was  elected  president 
and  N.  B.  Smith  secretary  of  said  meeting.  John  M.  Smith,  Mary  M.  Smith 
and  N.  B.  Smith  were,  by  unanimous  vote  of  all  the  stock  of  said  company, 
elected  trustees  of  said  company  for  the  ensuing  ye^r.  On  motion  unani- 
mously carried,  all  the  acta  and  transactions  of  the  trustees  and  officer  of 
said  company  for  past  year  was  approved.  On  motion  unanimously  carried 
the  trustees  were  authorized  to  declare  a  five  per  cent  dividend  payable  at 
such  time  as  trustees  may  designate.  No  further  business  appearing  the 
meeting  adjourned.  N.  B.  Smith,  Secretary." 

•T>efendants'  Exhibit  A— 8. 

"Martinsdale,  Mont.,  Sept  15,  190a 
"Meeting  of  trustees  of  Smith  Bros.  Sheep  Company  held  at  the  office  of 
said  company,  on  ranch  of  said  company  in  Meagher  Ck)unty,  Montana,  on 
the  15th  day  of  September,  1908.  Trustees  present  at  meeting:  John  M. 
Smith  and  N.  B.  Smith.  At  said  meeting  the  following  officers  were  elected 
for  ensuing  year:  John  M.  Smith,  president  N.  B.  Smith,  vice  president  and 
W.  W.  Flatt  secretary.  On  motion  made  and  carried  a  dividend  of  five  per 
cent  was  declared  on  capital  stock  of  said  company,  dividend  payable  at  this 
date.  On  motion  the  president  or  in  his  absence  the  vice  president  of  the 
company  was  authorized  to  deed  to  Andrew  Berg  all  of  Sec.  13,  Tp.  8  N.,  R.* 
9  East  in  Meagher  county,  Montana,  except  the  N.  E.  %,  provided  the  said 
Andrew  Berg  will  deed  to  the  company  the  S.  E.  %  of  Sec  18,  Tp.  8  N., 
R.  10  East  in  said  Meagher  county  besides  paying  to  said  company  the  sum 
of  four  hundred  and  eighty  dollars.  No  further  business  appearing  the  meet- 
ing adjourned.  Secretary,  W.  W.  Flatt" 

The  capital  stock  of  the  Sheep  Company  consisting  of  250,000 
shares  of  the  par  value  of  $1,  it  will  be  seen  that  the  dividend  thus 
declared  August  17,  1907  was  $25,000,  that  declared  September  14, 
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1907,  $50,000,  and  that  declared  September  15,  1908,  $12,500,  and 
there  is  evidence  going  to  show  that  the  business  of  the  company- 
was*  profitable  at  all  times  after  the  death  of  William  A.  Smith. 
Such  books  of  account  of  its  business  as  were  kept  were  kept  un- 
der the  supervision  and  control  of  John  M.  Smith. 

[1]  The  statute  of  the  state  required  that  all  corporations  for 
profit  should  keep  a  record  of  all  their  business  transactions.  Mon- 
tana Civil  Code,  §  540  (Rev.  Codes,  §  3902).  McNaught  was  his 
brother-in-law,  and  Flatt  was  also  a  family  connection.  John  M. 
Smith  was  not  only  a  director  of  the  company,  but  its  president, 
general  manager,  and  in  control  of  all  of  its  operations,  financial 
and  otherwise.  Under  such  circumstances,  the  books  were  admis- 
sible in  evidence,  and  no  presumption  can  be  indulged  that  any 
entry  made  in  them  against,  him  was  erroneous.  On  the  contrary, 
the  presumption  is  that  all  such  entries  were  rightly  made.  His 
position  was  that  of  trustee,  and  it  was  incumbent  upon  him  to 
see  that  proper  books  of  account  were  kept.  Bacon  v.  United 
States,  97  Fed.  35,  38  C.  C.  A.  37;  San  Pedro  Lumber  Co.  v.  Reyn- 
olds, 121  Cal.  74,  53  Pac.  410;  2  Encyc.  of  Evidence,  678;  Cook 
on  Stock  (4th  Ed.)  727,  note. 

[2]  He  cannot  escape  accountability  upon  the  contention  that 
prior  to  1907  there  was  no  formal  declaration  of  dividends,  nor,  un- 
der the  circumstances  appearing,  can  any  of  the  appellants  be  heard 
to  say  that  the  moneys  shown  by  the  books  to  have  been  with- 
drawn by  John  M.  Smith  during  the  period  in  question  were  ever 
intended  by  him  or  expected  by  them  to  be  repaid  to  the  corpora- 
tion. In  the  first  place,  while  it  is  true  that  in  general  a  corpora- 
tion is  a  distinct  entity  from  its  stockholders,  nevertheless,  where 
an  individual  owns  practically  all  of  its  stock  and  controls  all  of 
the  operations  of  the  corporation,  they  are,  in  proper  cases,  re- 
garded by  the  courts  as  one  and  the  same.  We  had  a  case  of  that 
sort  before  us  at  the  last  term — Linn  &  Lane  Timber  Co.  et  al. 
V.  United  States  (C.  C.  A.)  196  Fed.  593— where  will  be  found  a 
reference  to  a  number  of  cases  to  that  effect.  So  may  a  court  of 
equity,  which  always  looks  through  the  form  to  the  substance  of 
things,  avoid  the  necessity  of  driving  a  wronged  party  to  a  circuity 
of  actions,  and  treat  as  dividends  all  amounts  received  in  conse- 
quence of  a  division  of  the  profits  of  the  corporate  business,  as 
the  court  below  directed  the  master  to  do,  and  as  he  did  do,  as 
shown  by  his  report  confirmed  by  the  trial  court. 

In  the  case  of  Groh's  Sons  v.  Groh,  80  App.  Div.  85,  80  N.  Y. 
Supp.  438,  the  corporation  in  question  grew  out  of  a  partnership. 
Until  April  16,  1897,  the  stock  of  the  corporation  was  owned  by 
John  Groh  and  his  mother,  Julia  Groh.  On  that  day  one  Flam- 
mer  bought  the  stock  of  the  mother.  In  passing  upon  the  ques- 
tions which  arose  in  the  case  the  court  said: 

'*When  Flammer  assumed  control  of  the  corporation  on  April  17,  1S97, 
John  Groh  directed  Schwarzer  to  draw  two  checks — one  for  $5,241.65  and 
the  other  for  $1,521.47.  The  bookkeeper  testifies  that,  after  the  checks  were 
drawn,  John  Groh  went  to  the  desk  of  Mr.  Flammer,  In  the  same  office,  and 
said:  *Here  is  two  checks  1  wish  you  to  sign.    They  are  moneys  due  me  from 
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tbe  old  firm,  Mr.  I^ammer  said,  "Well,  If  you  say  they  are  all  right,  I  will 
sign  theiiL"  •  They  were  thereupon  signed  and  handed  to  Groh.  Of  the  pro- 
ceeds of  these  checks  John  Groh  paid  one-half  to  his  mother.  The  fact  that 
he  had  these  two  checks  and  their  proceeds  is  undisputed.  John  Groh's 
estate,  therefore,  is  liable  to  pay  ^  the  same,  unless  it  is  made  to  appear  that 
he  and  his  mother  were  entitled  to  receive  this  sum  of  money  as  due  to  them 
from  the  corporation.  It  is  claimed  by  the  defendant  that  such  is  the  fact; 
that  these  persons  were  entitled  to  have  and  receive  such  sums  as  profits  or 
earnings  upon  their  stock  in  the  corporation  between  December  30,  1896,  and 
April  17,  1897,  during  which  time  they  were  the  owners  and  holders  of  all 
the  stock,  and  would  be  entitled  to  a  dividend  therefrom,  if  in  fact  it  had 
been  earned  and  declared.  The  corporation  at  this  time  was  a  family  affair. 
It  had  changed  none  of  its  business  methods  frpm  what  had  existed  when  it 
was  a  partnership.  John  Groh  and  his  mother  owned  all  the  stock  and 
bonds.  They  were  a  majority  of  the  board  of  directors.  The  third  member 
was  an  employ6^  and  followed  Groh's  instructions.  All  the  offices  of  the  cor- 
poration were  held  by  John  Groh  and  his  mother,  and  the  former  conducted 
the  business  of  the  corporation  without  going  through  the  form  of  holding 
directoi;3'  meetings,  or  evidencing  any  act  of  the  corporation  by  written  min- 
utes. In  so  far  as  John  Groh  dealt  with  third  parties  in  connection  with 
the  business  carried  on  by  the  corporation,  he  could  create  a  legal  liability 
against  it,  and  a  third  party  would  not  be  driven  to  the  necessity  of  showing 
a  resolution  authorizing  such  dealing,  or  other  minute  vesting  him  with  au- 
thority to  act  Under  such  circumstances,  the  business  of  the  corporation 
may  be  lawfully  carried  on  without  formal  votes,  and,  if  the  obligation  in- 
curred is  within  the-  general  scope  of  the  business  of  the  corporation,  the 
transaction  will  be  upheld,  and  the  third  party  need  not  prove  formal  action, 
to  establish  the  liability  of  the  corporation.  Sheridan  Electric  L.  Co.  v. 
Chatham  Nat  Bank,  52  Hun,  575,  5  N.  Y.  Supp.  529;  affirmed  on  appeal, 
127  N.  Y.  517,  28  N.  B.  467;  Hall  v.  Herter,  83  Hun,  19,  31  N.  Y.  Supp.  692; 
s.  c  on  another  appeal,  90  Hun,  280,  35  N.  Y.  Supp.  769;  affirmed  on  appeal 
on  opinion  below,  157  N.  Y.  694,  51  N.  EX  1091.  As  between  the  owners  and 
holders  of  all  the  stock  of  the  corporation,  it  must,  in  principle,  follow  that 
the  members  of  such  corporation,  entitled  to  receive  dividends,  may  agree 
among  themselves,  either  by  conversation  or  otherwise,  to  appropriate  of  the 
funds  of  the  corporation  a  specified  sum,  as  agreed  upon,  and  distribute  the 
same;  and  the  stockholder,  upon  the  receipt  of  it  will  acquire  good  title 
thereto  as  against  the  other  members  of  the  corporation.  It  amounts  to  a 
mere  division  of  the  property  by  agreement  of  all  the  parties  in  interest  and, 
as  between  them,  it  is  perfectly  good,  and  may  not  be  attacked,  where  the  act 
does  not  impair  the  rights  of  third  parties.  •  •  •  Equitably,  Mrs.  Groh 
and  her  son  were  entitled  to  the  profits  which  the  stock  of  the  corporation 
had  earned  during  the  time  they  were  the  exclusive  owners  thereof.  The 
defendant  Flammer  by  his  purchase  did  not  acquire  the  right  to  such  profits, 
unless  it  was  understood  that  no  dividend  was  to  be  paid  therefrom.  The 
profits  having  been  earned,  and  Mrs.  Groh  and  her  son  being  equitably  en- 
titled thereto,  they  had  the  right  to  agree  upon  the  withdrawal  of  a  sum 
which  should  not  exceed  their  interest  prior  to  the  time  when  Flammer's 
interest  attached.  That  they  did  so  agree  is  meagerly  established  by  the 
testimony,  but  enough,  we  think,  appeared  to  authorize  the  Jury  so  to  find. 
Mrs.  Groh  understood  that  she  was  to  have  and  receive  the  sum  of  money  on 
account  of  this  matter.  What  its  exact  amount  was  she  did  not  know.  No- 
body could  have  known  from  the  manner  and  method  in  which  the  business 
was  conducted.  That  John  Grob  so  understood  it  is  also  made  clear.  His 
mouth  is  closed,  but  the  fact  that  he  made  the  claim  that  this  sum  was  due 
him,  and  that  he  asserted  such  claim  when  the  checks  were  drawn  and  signed, 
had  previous  to  that  time  negotiations  with  his  mother,  and  subsequently 
gave  to  her  one-half  of  such  proceeds,  is  sufficient  evidence  from  Which  the 
jury  could  find  that  the  agreement  to  distribute  this  sum  of  money  was  made 
between  them,  and  that  such  sum  represented  the  earnings  of  their  stock 
for  the  period  of  time  they  were  exclusively  entitled  to  have  and  receive 
the  same.  We  think,  therefore,  that  the  jury  were  authorized  to  find  that 
the  plaintiff  was  not  entitled  to  recover  upon  any  of  its  causes  of  action.*' 
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The  judgment  in  that  case  was  reversed  by  the  Court  of  Appeals 
upon  the  ground  that  certain  evidence  was  improperly  admitted, 
but  the  legal  principles  upon  which  the  case  was  decided  were  im- 
pliedly approved,  since  the  case  was  remanded  for  a  new  trial  for 
the  reason  stated,    Groh's  Sons  v.  Groh,  177  N.  Y.  8,  68  N.  E.  992. 

In  Thompson  on  Corporations  (2d  Ed.)  §  1074,  it  is  said: 

'The  role  that  the  board  of  directors  must  act  as  a  body  or  a  unit  Is  not 
Iron-clad.  It  has  already  been  seen  that  a  by-law  may  be  created  by  custom 
or  usage.  For  similar  reasons  a  board  of  directors  may,  by  acting  separately 
and  in  an  individual  capaci^,  establish  a  custom  or  usage  that  will  be  bind- 
ing upon  them  and  upon  the  corporation.  Thus,  where  it  appeared  that  from 
a  long  practice  or  a  customary  usage  corporate  business  was  transacted  by 
securing  the  separate  consent  of  the  directors,  or  that  the  business  was  cus- 
tomarUy  transacted  at  either  a  casual  or  an  informal  meeting  of  the  board. 
It  was  held  as  a  matter  of  law  to  constitute  a  sufficient  approval,  in  the 
absence  of  any  law  or  by-law  restricting  the  directors  to  a  different  mode. 
Am.,  etc..  Bank  v.  First  Nat  Bank,  82  Fed.  961,  27  O.  C.  A.  274;  Powers  v. 
Blue,  etc.,  Ass'n  (O.  C.)  86  Fed.  705;  Longmont  Supply,  etc.,  Co.  v.  CofiTman, 
11  Colo.  551,  19  Pac.  508 ;  Stanley  v.  Luse,  36  Or.  25,  58  Pac.  75 ;  Tenney  v. 
East  Warren,  etc.,  Co.,  43  N.  H.  343.  In  a  Vermont  case  it  was  held  that 
the  directors  might  bind  their  co]3>oration  by  acting  separately,  If  this  was 
their  usual  practice  in  transacting  corporate  business.  Bank,  etc.,  v.  Rut- 
land, etc.,  R.  Co.,  30  Vt  159.  So  it  was  held  that  stockholders  might  agree 
among  themselves  to  distribute  a  certain  sum  as  a  dividend  without  taking 
formal  action.  Groh's  Sons  v.  Groh,  80  App.  Div.  85,  80  N.  Y.  Supp.  438. 
And,  in  the  absence  of  creditors,  it  was  held  that  the  consent  of  directors  and 
stockholders  to  a  conveyance  by  the  president  of  the  corporate  property  was 
sufficient  authority  without  any  action  by  the  directors  as  a  board.  Arkansas 
Pass  Harbor  Co.  v.  Manning,  94  Tex.  558,  63  S.  W.  627.  So  it  was  held  in 
Indiana  that  the  directors  acting  separately  could  authorize  the  president 
to  execute  mortgages  and  other  corporate  instruments.  Bank  v.  Sandford 
Fork,  etc.,  Co.,  157  Ind.  10,  60  N.  E.  699.  Another  exception  to  this  general 
role  requiring  directors  to  act  as  a  body  is  shown  in  a  case  where  the  di- 
rectors themselves  owned  «all  the  stock  of  the  corporation,  and  authorized 
the  president  to  sell  all  the  assets,  and  it  was  held  that  it  was  immaterial 
that  such  authority  was  not  given  at  a  regular  meeting  of  the  directors. 
Jordan  v.  Collins,  107  Ala.  572,  18  South.  137.  See  Teitlg  v.  Boesman,  etc., 
Co.,  12  Mont  404,  31  Pac  371.  Acquiescence  by  the  stockholders  in  the  ac- 
tion taken  by  directors  separately,  and  where  such  action  was  carried  out  by 
the  corporation,  was  held  suffleient  to  render  the  acts  valid.  Llmer  v.  Trad- 
ers Co.,  44  W.  Va.  175,  28  S.  E.  730;  Morisette  v.  Howard,  62  Kan.  463,  63 
Pac.  756;  Anderson  v.  Wallace  Lumber,  etc.,  Co.,  30  Wash.  147,  70  Pac.  247. 
So  the  separate  assent  of  a  majority  of  the  directors  to  the  employment  of 
a  physician  to  attend  an  injured  employ^  of  the  corporation,  where  a  major- 
ity of  them,  including  the  officers,  actively  participated  in  the  employment, 
and  counselled  with  tiim  concerning  the  care  and  treatment  of  the  patient, 
was  held  sufficient  to  make  such  employment  binding  on  the  corporation. 
Scott  V.  Superior  Sunset  OU  Co.,  144  CaL  140,  77  Pac.  817." 

In  United  States  v.  Milwaukee  Refrigerator  Transit  Co.  (C.  C.) 
142  Fed.  247,  255,  the  court  said: 

[3]  "A  corporation  from  one  point  of  view  may  be  considered  an  entity,  with- 
out regard  to  its  shareholders,  yet  the  fact  remains  self-evident  that  it  is  not 
in  reality  a  person  or  thing  distinct  from  its  constituent  parts.  The  word 
'dorporafion*  is  but  a  collective  name  for  the  members  who  compose  the  asso- 
ciation. Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  644,  d3  N.  W.  1024,  60  L.  R. 
A.  ©27,  108  Am.  St  Rep.  716;  City  of  Nashville  v.  Ward,  16  Lea  (Tenn.)  27; 
People  V.  North  River,  etc.,  Co.  (Cir.  Ct)  3  N.  Y.  Supp.  401,  2  L.  R.  A.  33 ; 
Ford  V.  Chicago  Milk  Shippers'  Ass'n,  155  111.  166,  39  N.  E.  651,  27  li.  R,  A, 
208;   First  Nat.  Bk.  v.  Trebein  Co.,  59  Ohio  St  316,  52  N.  B.  834;   Buffalo 
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Loan,  etc.,  Co.  r.  Medina  Gas,  etc.,  Co.,  12  App.  Dlv.  199,  42  N.  T.  Supp. 
781.  If  any  general  rule  can  be  laid  down  in  the  present  state  of  authority, 
it  is  that  a  corporation  will  be  looked  upon  as  a  legal  entity  as  a  general  rule, 
and  until  sufficient  reason  to  the  contrary  appears;  but,  when  the  notion  of 
legal  entity  is  used  to  defeat  public  conveni«ice,  justify  wrong,  protect  fraud, 
or  defend  crime,  the  law  will  regard  the  corporation  as  an  association  of 
persons.  This  much  may  be  expressed  without  approving  the  theory  that 
the  legal  entity  is  a  fiction,  or  a  mere  legal  creation;  or  that  the  idea  of 
Invisibility  or  intangibility  is  a  sophism.  A  corporation,  as  expressive  of 
legal  rights  and  powers,  is  no  more  fictitious  or  intangible  than  a  man's  rigtit 
to  his  own  home  or  his  own  liberty." 

In  sustaining  certain  acts  of  a  corporation,  although  there  was 
no  formal  meeting  of  its  board  of  directors,  in  the  case  of  Harbor 
Co.  V.  Manning,  94  Tex.  558,  63  S,  W.  627,  the  court  said: 

.  "It  was  well  held  that,  where  the  directors  own  all  the  shares,  they  may 
agree  among  themselves — not  in  their  character  of  directors,  but  rather  in 
their  character  of  stockholders — to  authorize  the  president  to  sell  all  the 
property  of  the  corporation,  and  that  this  authorization  will  be  none  the  less 
valid  because  not  given  at  a  regular  directors'  meeting.  Other  decisions  tend 
to  the  conclusion  that  whilst,  in  theory  of  law,  the  corporation  and  its  share- 
holders are  distinct  persons,  and  the  latter  have  no  agency  for  the  former, 
yet  equity,  which  looks  to  the  substance  of  things,  may,  in  an  appropriate 
case,  and  for  the  purposes  of  Justice,  treat  a  defbtor  corporation  and  an  in- 
dividual owner  of  all  its  shares  as  identicaL** 

[4]  In  the  case  at  bar  all  of  the  facts  and  circumstances  go  to 
show  that  all  of  the  appellants  treated  as  profits  of  the  business 
the  withdrawals  shown  upon  the  books  of  the  company  to  have 
been  made  by  John  M.  Smith.  By  none  of  them,  nor  by  the  cor- 
poration itself,  so  far  as  appears,  was  it  claimed  that  the  annual 
debits  shown  against  him  were  debts  due  the  company.  Mc- 
Naught,  though  available,  was  not  produced  as  a  witness  by  those 
called  on  to  make  the  accounting.  Flatt  testified  that  the  first  en- 
tries he  made  in  the  books  were  made  January  8,  1901.  He  was 
questioned  and  answered  in  respect  to  the  entry  of  "December,  By 
dividends,  $7500,"  and  the  "D.  I.  to  balance,  $19,232.45"  entry 
hereinbefore  referred  to,  as  follows : 

"Q.  I  notice,  Mr.  Flatt,  that  on  page  267  of  the  printed  record  an  account 
entitled,  'Account  of  John  M.  Smith  for  1900  to  1901,'  that  in  December,  on 
the  credit  side,  there  is  an  entry,  'December,  By  dividends,  $7600?*  A. 
Yes,  sir. 

"Q.  Have  you  any  explanation  to  offer  as  to  that  entry,  Mr.  Flatt,  as  to 
how  it  came  there?  A.  Yes,  sir;  I  have.  It  might  take  quite  a  little  time 
to  explain  Just  exactly  what  that  dividend  meant 

"Q.  I  will  ask  you  first  what  it  was.  Was  it  a  dividend?  A.  No,  sir;  it 
was  not. 

*.*Q.  Why  was  it  not  a  dividend?  A.  Well,  because  there  was  never  a  divi- 
dend declared  at  that  time  when  that  entry  was  made.  We  expected  to  de- 
clare a  dividend,  but  before  that  dividend  was  ever  declared  the  business 
had  changed  altogether,  and  we  never  declared  any.  At  that  time  I  held  an 
option  on  100,000  shares  of  stock  from  John  M.  Smith,  and  we  was  to  de- 
clare a  3  per  cent  dividend  each  and  every  year,  but  before  that  time,  with, 
the  outlook  of  the  company  and  the  proceeds  that  we  had,  I  saw  that  I 
couldn't  meet  my  payments  in  any  way  at  all,  and  I  had  to  let  the  option 
go  back. 

"Q.  So  that  it  simply  represents  a  book  entry?  A.  That  is  all,  that  is  all 
there  is  to  it. 

"Q.  Now,  I  notice  In  the  printed  record  on  page  261  an  entry  of  December 


Digitized  by 


Google 


SMITH  V.  MOORS  701 

Ist:  fD.  I.  to  balance,  $19,232.45.'  How,  as  a  matter  of  fact,  does  tbat  read? 
A.  That  is  debtor  to  balance. 

"Q.  It  should  not  be  misunderstood  to  be  dividends?  A.  Oh,  no;  nothing 
of  that  kind.    That  is  debtor  to  balance.** 

Flatt  was  further  questioned  and  answered  as  follows : 

"Q.  I  will  ask  you,  Mr.  Flatt,  when  you  became  a  stockholder  in  the  com- 
pany?   A.  In  1907. 

"Q.  About  what  time?  A.  Well,  now,  I  don't  know  as  I  could  Just  give  the 
date,  but  it  was  possibly  July  or  August    I  think  it  was  some  time  in  there. 

*'Q.  Now,  did  you  hold  any  stock  of  the  company  prior  to  that  time?  A. 
I  did,  yes,  sir. 

**Q.  How  many  shares?    A.  Fifty  shares. 

"Q.  f^om  whom,  tf  any  one^  did  you  get  that  number  of  shares?  A«  From 
J.  A.  MeNaught 

"Q.  Who  owned  that  50  shares,  if  you  know,  who  had  held  the  title  to  it? 
A.  Why,  I  suppose  that  J.  A.  MeNaught  did.  Now,  I  never  knew  anything  to 
the  contrary. 

"Q.  Well,  did  you  buy  it  from  MeNaught?  A.  No;  I  didn't  That  is,  at 
that  time  I  never  paid  him  any  money  for  it 

"Q.  Now,  you  were  asked  if  you  had  ever  filed  any  claims  against  tlie 
estate  of  John  M.  Smith.    Tou  said  you  had  not?    A.  Yes,  sir. 

**Q.  You  said  as  far  as  you  felt — ^how  did  you  express  it?  A.  I  said  that 
we  had  no  claim  against  it 

"Q.  When  you  said  *we,*  whom  did  you  mean?    A.  Meaning  the  company. 

"Q.  Why  do  you  say  that?  A.  Well,  up  prior  to  the  time  of  1907  John  M. 
Smith  was  practically  the  owner  of  the  company.  He  owned  the  largest 
amount  of  stock.  Outside  of  his  wife  he  really  owned  all  of  it,  and  each  and 
every  fall  before  he  went  away  we  had  a  meeting  and  went  over  the  books 
and  accounts  and  everything  was  settled  up,  and  everything  we  didn't  keep, 
and  we  always  felt  that  we  settled  up  each  year  as  we  went  along,  and  that 
was  satisfactory  to  everybody;  but  from  1907  on,  when  I  became  a  stock- 
holder and  some  others  became  stockholders,  he  had  to  balance  his  account 
every  fall  before  he  went  away. 

•*Q.  In  other  words,  you  felt,  as  I  understand  it  that  you,  after  you  bought 
your  stock,  had  no  claim  as  against  John  M.  Smith  for  anything  he  owed  the 
company  prior  to  that  time?  A.  Oh,  sure,  anything  that  John  M.  Smith  got, 
any  checks  tbat  he  drew  on  the  company  or  any  checks  drawed  on  him  by 
the  company  for  bis  own  private  use  after  1907,  he  settied  for  every  fall. 

'*Q.  But  as  to  his  account  prior  to  that,  you  felt  that  whatever  he  owed  the 
company,  you  had  no  claim  on  that?    A.  We  had  no  claim  on  that  whatever." 

The  explanation  thus  given  by  Flatt  of  the  entries  "By  divi- 
dends, $7500,"  and  "D.  I.  to  balance,  $19,232.45,"  cannot  be  ac- 
cepted in  the  face  of  the  fact  that  neither  of  those  entries  were  car- 
ried forward  into  the  debit  account  for  the  next  or  any  succeeding 
year,  any  more  than  was  the  "P.  &  L.  (manifestly  meaning  profit 
and  loss)  $17,507.02"  entry,  concluding  the  account  for  the  year 
1900.    Flatt  testified  that  in  1906  or  1907  he  bought  25,000  shares 
of  the  stock  from  John  M.  Smith,  and  paid  him  a  dollar  a  share 
for  it.     About  the  same  time  Napoleon  B.  Smith  acquired  5,000 
shares  from  John  M.  Smith  by  gift  and  5,000  shares  more  by  pur- 
chase from  the  latter's  wife — ^the  price  not  appearing.     It  is  most 
significant  that  neither  Flatt  nor  N.  B.  Smith  then  claimed  that 
John  M.  Smith  was  then  indebted  to  the  company  in  more  than 
$200,000  or  in  any  other  amount;    nor  did  they  so  claim  when 
shortly  after  that  purchase  a  dividend  of  $25,000  out  of  the  profits 
of  the  business  was  declared.    The  payment  of  any  such  indebt- 
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edness  into  the  treasury  of  the  company  would  naturally  have 
greatly  increased  such  dividends.  Moreover,  it  appears  that  in  the 
latter  part  of  1907  the  Sheep  Company  executed  to  John  M.  Smith 
its  promissory  note  for  $10,499.50.  We  quote  from  the  record  the 
following  in  respect  to  that  matter: 

"Q.  Well,  Mr.  Piatt,  can  you  give  ns  any  Information  as  to  how  that 
amotint  was  arrived  at,  $10,499.50?  A.  I  beUeve  that  that  was  Just  the  size 
of  a  dividend  check  that  was  declared.    Now,  this  is  only  an  assumption. 

•*Q.  There  is  a  memorandum  to  that  effect  under  date  of  September  16, 
1907.  Read  that,  please.  A.  'Income  by  money  borrowed  from  John  M. 
Smith,  turned  over  from  his  dividends,  gave  him  company's  note  for  same 
at  five  per  cent,  interest,  payable  annually.'  And  then  I  took  that  check 
that  I  got  from  him — ^that  was  a  check— and  I  took  that  check  and  deposited 
it  in  the  bank. 

''Q.  Now,  the  deposit  is  shown  in  the  check-book  under  date  of  September 
16th,  is  It?    A.  Yes,  sir. 

"Q.  Well,  Mr.  Flatt,  when  you  paid  the  interest  on  that  a  year  after,  you 
paid  something  over  $1,200  apparently?  A.  I  think  that  that  was  renewed 
by  a  new  note,  if  the  transaction — if  I  remember  it  right.  We  took  up  that 
old  note  of  ten  thousand 'four  hundred  and  something  and  give  a  new  note  for 
an  even  ten  thousand,  and  paid  him  the  difTerence^  with  the  interest.  Now, 
that  is  just  my  recollection  of  the  transaction." 

It  is  impossible  to  reconcile  such  a  transaction  with  the  claim 
now  made  that  John  M.  Smith  was  then  indebted  to  the  sheep  com- 
pany in  a  very  large  sum  of  money,  in  the  absence  of  some  satis- 
factory explanation,  which  is  not  given. 

In  addition  to  the  foregoing  considerations,  it  appears  that  no 
claim  was  ever  presented  by  or  on  behalf  of  the  Sheep  Company 
against  the  estate  of  John  M.  Smith,  and  thus  the  right  to  enforce 
payment  out  of  his  estate,  if  such  an  obligation  existed  at  his  death, 
has  been  lost  by  the  negligence  of  the  appellants  Mary  M.  Smith 
and  N.  B.  Smith,  and  of  Flatt,  the  directors  of  the  company.  Flatt 
was  questioned  and  answered  in  respect  to  that  matter,  as  follows : 

"Q.  Now,  Mr.  Flatt,  you  have  continued  in  office  as  secretary  (of  the  com- 
pany), of  course?    A.  Yes,  sir. 

"Q.  And  I  wish  you  would  tell  the  court.  If  you  please,  whether  you  have 
ever  filed  any  claim  on  behalf  of  the  Smith  Bros.  Sheep  Company  against 
the  estate  of  John  M.  Smith?  A.  No;  I  never  did,  or  I  never  had  anything 
to  file  t)n. 

*'Q.  That  is  to  say,  you  had  no  claim?    A.  No,  sir. 

"Q.  That  is  to  say,  at  the  time  of  the  death  of  John  M.  Smith,  you  did  not 
calculate  that  he  was  owing  Smith  Brothers  Sheep  Company  anything?  A. 
Not  the  way  we  calculated  the  business  he  wasn't 

**Q.  Anyway,  you  didn't  file  any  or  present  any  statement  or  claim?  A. 
No,  sir." 

We  are  of  the  opinion  that  there  is  no  merit  in  the  appeal,  and 
the  judgment  is  accordingly  affirmed. 
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BANK  OF  BBODHBAD  Y.  SMITH  .703  . 

BANK  OF  BRODUEAD  ▼.  SMITH. 

(Clrcnlt  Oonrt  of  Appeals,  Seventh  Circuit    April  23,  1912.) 

No.  1,820. 

Bankruptct  (J  140^ — ^Deposits — Special  Pubfoss — Ownebship. 

While  B.  was  insolvent,  and  a  month  before  his  adjudication,  defend* 
ant  bank  and  the  S.  Company  agreed  with  him  to  advance  money  to 
compromise  with  his  creditors  at  50  per  cent  During  the  eflPort  to  com- 
promise it  was  agreed  that  B.  should  retain  custody  of  his  goods,  should 
sell  t4ie  same  at  retail,  retaining  $12  a  week  for  his  services,  hold  the 
balance  of  the  proceeds  in  lieu  of  the  goods,  together  with  the  goods 
unsold,  for  the  benefit  of  all  parties  and  creditors,  and  deposit  the  cash 
balances  in  the  bank  for  safe-keeping  for  the  purposes  aforesaid.  Held, 
that  the  depositing  of  the  funds  was  sufficient  consideration  for  the 
bank*s  agreement  to  hold  them  for  the  purposes  stated,  and  that  the 
trustee  in  bankruptcy  was  entitled  both  to  the  deposit  and  to  the  unsold 
goods.     * 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  108,  199, 
219,  221,  225;   Dec.  Dig.  |  140.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Wisconsin. 

Action  by  Frank  L.  Smith,  as  trustee  in  bankruptcy  of  George  B. 
Bement,  against  the  Bank  of  Brodhead.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

E.  D.  McGowan,  for  appellant. 
Edwin  F.  Carpenter,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAICER,  Circuit  Judge.  Nothing  is  involved  in  this  appeal  but  a 
question  of  fact. 

Bement  was  adjudged  a  bankrupt,  and  the  bank  thereupon  applied 
certain  deposits  upon  a  past-due  note  executed  by  Bement  to  the  bank. 

A  month  before  the  adjudication  Bement  was  insolvent;  and  the 
bank  and  Smith  &  Sons  Company  of  Chicago,  also  a  creditor,  entered 
into  an  executory  contract  in  writing  to  advance  money  to  compromise 
with  all  of  Bement's  creditors  at  SO  cents.  This  contract  was  not 
performed. 

So  much  is  beyond  dispute.    We  have  examined  the  evidence,  and 
it  sustains  the  following  finding:    After  the  bank  and  Smith  &  Sons 
Company  had  made  their  above-mentioned  contract,  the  question  arose 
between  Bement  and  the  bank  and  Smith  &  Sons  Company  as  to  what 
should  be  done,  pending  the  attempt  to  compromise,  with  Bement's 
stock  of  goods.    It  was  agreed  that  Bement  should  remain  in  posses- 
sion and  sell  at  retail,  retain  $12  a  week  for  his  services,  hold  the 
balance  of  the  proceeds  in  lieu  of  the  goods  so  sold,  together  with 
goods  unsold,  for  the  benefit  of  all  parties  and  creditors,  and  deposit 
the  cash  balances  with  the  bank  for  safe-keeping  for  the  purposes 
aforesaid.     Deposits  were  accordingly  made.     Efforts  at  settlement 
failed.    Adjudication  of  bankruptcy  followed.    The  trustee's  demand 

•For  other  cases  see  same  topic  &  S  itumbzb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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for  the  deposits  was  refused,  on  the  ground  that  the  bank  had  prop- 
erly applied  them  upon  its  own  claim. 

Contentions  that  the  executory  written  contract  signed  by  Smith 
&  Sons  Company  and  the  bank  was  void,  because  Smith  &  Sons  Com- 
pany was  a  foreign  corporation  that  had  not  complied  with  the  Wis- 
consin statutes,  because  the  bank  had  no  power  to  make  such  a  con- 
tract, and  because  there  was  no  consideration,  are  all  beside  the  mark, 
for  the  reason  that  the  only  question  relates  to  the  conditions  under 
which  the  deposits  were  made.  The  depositing  of  the  funds  was  a 
sufficient  consideration  for  the  bank's  agreement  to  hold  them  for  the 
purposes  stated;  and  the  trustee  in  bankruptcy,  representing  Bement 
and  all  his  creditors,  was  the  proper  party  to  take  the  unsold  goods, 
and  also  the  funds  that  stood  for  the  goods  that  bad  been  sold. 

The  judgment  is  affirmed. 


CONTINENTAL  &  COMMERCIAL  TRUST  &  SAVINGS  BANE  T.  CHICAGO 

TITLE  &  TRPST  CO. 

(Clrcilit  Court  of  Appeals,  Seventh  Circuit    June  24, 1912.) 

No.  1,'894. 

1.  Bankbuptct  (S  166*) — Pbefbbences — ^Intention. 

Evidence  held  to  sustain  a  master's  finding  tbat,  by  certain  transac- 
tions, through  which  defendant  bank  received  and  applied  certain  assets 
of  the  bankrupt  to  his  indebtedness,  it  intended  to  obtain  a  preference 
over  other  creditors,  and  that  the  bankrupt  intended  to  give  a  preference, 
with  mutual  knowledge  of  his  insolvency. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |(  250-258; 
Dec  Dig.  I  166.*] 

2.  Banks  and  Banking  (§  153*)— DEPOsrrs — Relation  of  Pasties. 

While  ordinarily  the  relation  between  a  bank  and  a  depositor  is  that 
of  debtor  and  creditor,  yet  deposits  may  be  made  and  accepted  for  a 
special  purpose,  and  when  so  accepted  they  are  not  within  the  general 
rule,  but  the  bank  becomes  a  bailee  of  the  depositor. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H 
48a-501;   Dec.  Dig.  {  153.*] 

3.  Banks  and  Banking  (i  134*) — Special  Deposits. 

A  bankrupt  being  indebted  to  his  bank,  in  which  he  had  a  deposit  ac- 
count, the  bank  called  his  loans,  and,  after  applying  the  deposit  account 
to  the  indebtedness,  agreed  that,  if  the  bankrupt  would  make  certain 
deposits  to  cover,  it  would  pay  certain  salary  and  pay  roll  checks  and 
other  checks  issued  to  a  board  of  trade  clearing  house.  Deposits  ag- 
gregating $3,079  were  made,  and  after  paying  checks  aggregating  $2,506.- 
46  there  remained  a  balance  of  $575.79,  which  the  bank  also  diarged  off 
as  a  payment  on  its  claim.  Held,  that  such  balance  was  a  balance  of  a 
special  and  not  a  general  deposit,  and  that  the  bank  was  not  entitled  to 
apply  the  same  to  the  bankrupt's  pre-existing  indebtedness,  or  to  an  al< 
lowance  thereof  against  the  trustee  by  way  of  set-off. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H 
353-374;   Dec.  Dig.  {  134.*] 

4.  Bankruptcy  (J  326*) — Prefebences — ^Margin  Certificates. 

Defendant  bank,  a  board  of  trade  depository,  issued  margin  certid- 
cates  to  customers  to  be  used  as  margins  in  board  of  trade  transactions, 

•For  other  cases  see  same  topic  A  S  mvmbbb  lix  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
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and,  having  certificates  aggregating  f44S50,  issued  to  a  bankrupt  at  tlie 
time  of  his  failure,  arranged  ^th  the  A.  CJompany  to  take  over  the  bank- 
rupt's outstanding  trades,  which  resulted  in  the  return  to  defendant  of 
the  certificates,  the  value  of  which  it  applied  to  the  bankrupt's  pre-exist- 
ing Indebtedness,  with  knowledge  of  his  insolvency.  Held,  that  the  de- 
livery of  the  certificates  to  the  bank  constituted  a  transfer,  in  violation 
of  the  Bankruptcy  Act,  for  which  the  bankrupt's  trustee  was  entitled 
to  recover,  and  that  the  bank  was  not  entitled  to  credit  the  value  of  the 
certificates  against  the  bankrupt's  indebtedness,  nor  to  a  set-off  under 
Bankr.  Act  July  1,  1898,  c.  541,  i  68a,  30  St^t.  565  (U.  S.  Comp.  St  1901, 
p.  3450).  providing  for  a  set-ofT  of  mutual  debts  or  mutual  credits;  the 
transaction  being  witliin  clause  "b,"  subd.  2,  providing  that  a  set-off 
shall  not  be  allowed,  where  it  was  purchased  by  or  transferred  to  the 
creditor  after  the  filing  of  the  petition,  or  within  four  months  before 
such  filing,  with  the  view  to  such  use,  or  with  the  knowledge  that  the 
debtor  was  insolvent  or  had  committed  an  act  of  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §  514;    Dec. 
Dig.  I  326.  ♦] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Northern  District  of  Illinois. 

Action  by  the  Chicago  Title  &  Trust  Company,  as  trustee  in 
bankruptcy  of  Earl  H.  Prince,  against  the  Continental  &  Commer- 
cial Trust  &  Savings  Bank,  as  successor,  substituted  for  the  Fed- 
eral Trust  &  Savings  Bank,  to  recover  certain  alleged  preferences.  - 
From  a  decree  confirming  a  master's  report  in  favor  of  complain- 
ant, defendant  appeals.    Affirmed. 

This  appeal  is  from  a  decree  of  the  District  Court,  confirming  the  mas-  • 
ter*s  report  and  awarding  recovery  against  the  appellant  bank,  as  successor 
substituted  for  the  Federal  Trust  &  Savings  Bank,  defendant,  under  a 
bill  filed  by  the  appellee,  as  trustee  in  bankruptcy,  charging  that  the  defend- 
ant received  unlawful  preferences  from  the  bankrupt  W.  P.  Anderson  &i 
Go.  were  Joined  as  defendants  in  the  bill;  but  the  District  Court  entered  a 
dismissal  as  to  them,  and  no  question  is  raised  in  respect  thereof.  The 
material  facts  constituting  the  alleged  preference  are  undisputed,  largely 
embraced  in  stipulations,  and  appear  as  findings  of  fact  in  the  master's 
report,  from  which  the  following  summary  is  extracted: 

(1)  The  proceedings  in  bankruptcy  against  the  bankrupt.  Earl  H.  Prince, 
were  instituted  February  15,  1905.  For  several  years  theretofore  he  was 
a  member  of  the  Board  of  Trade  of  Chicago,  engaged  in  the  buying  and 
selling  of  commodities  subject  to  the  rules  of  the  Board  of  Trade.  During 
the  same  period  the  defendant  Federal  Trust  &  Savings  Bank  was  engaged 
in  general  banking  business  in  Chicago,  and  Prince  was  'transacting  his 
banking  business  with  such  bank,  and  had  a  general  deposit  and  checking 
account  therein  up  to  February  10,  1905. 

(2)  The  rules  of  the  Board  of  Trade  provided  for  a  method  of  trading 
between  its  members  in  a  soH^lled  **ringing  up  of  trades,*'  whereby  settle- 
ments were  made  through  the  Board  for  such  transactions.  On  time  con- 
tracts it  was  provided  that  purchasers  shall  have  the  right  to  require  of 
sellers  as  security  a  deposit  of  10  per  cent  based  upon  the  contract  price 
of  the  property  bought,  and  further  security  from  time  to  time  as  the 
market  advances,  and  that  sellers  shall  also  have  the  right  to  require  as 
security  from  buyers  a  deposit  of  10  per  cent  of  the  contract  price  of  the 
property  sold  and  in  addition  any  differences  that  may  occur  between  the 
estimated  value  of  the  property  and  the  price  of  sale.  For  these  purposes 
the  rules  further  provided  that  banks  may  be  authorized  to  issue  margin 
certificates  to  be  used  in  such  cases  and  become  authorized  depositories  for 
secoFlties  on  giving  bonds  for  the  pr(^per  disposal  of  deposits  by  them,  and 
that  banks  so  authorized  be  designated  as  **Board  of  Trade  Depositories." 

•For  other  cases  see  lame  topic  A  8  nuiibbb  in  Dec.  4k  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  certlflcates  to  be  Issued  by  the  depository  In  sncb  case  were  to  be 
made  in  duplicate  and  nontransferable  for  all  deposits  made  with  them, 
were  to  state  by  whom  the  deposits  are  made  and  for  whose  account  they 
are  held,  and  that  the  same  are  payable  upon  the  return  of  the  certificate 
or  the  duplicate  thereof  duly  indorsed  by  the  parties  to  the  contract,  or 
on  the  order  of  the  president  of  the  Board  of  Trade.  The  form  of  the 
certificate  is  prescribed  by  the  rules  and  the  memorandum  thereof  which 
shall 'be  kept,  and  all  certificates  when  issued  are  required  to  be  placed 
in  the  office  of  the  Clearing  House  of  the  Board,  and  all  business  pertain- 
ing to  the  Issuance  and  use  of  the  said  certificates  is  required  to  be  carried 
on  in  accordance  with  the  rules  of  the  B'oard. 

(3)  From  and  after  August  20,  1902,  the  Federal  Trust  &  Savings  Bank 
was  a  Board  of  Trade  depository.  On  and  prior  to  February  10,  1905,  the 
bankrupt  had  a  deposit  and  checking  account  with  the  hank,  and  at  the 
date  named  was  largely  indebted  to  the  bank  on  demand  notes  and  other- 
wise. On  February  10,  1905,  the  bank  ''called  the  said  loans  and  they  were 
not  paid,  and  thereupon  the  bank  applied  as  a  payment  upon  the  same 
$3,095  then  on  deposit  in  the  bankrupt's  checking  and  deposit  account  in 
the  bank,"  thus  leaving  to  the  credit  of  the  bankrupt  In  that  account  only 
the  sum  of  $3.25.  On  the  same  day  the  bank  agreed  with  the  bankrupt 
"that,  if  he  'would  thereafter  make  deposits  to  cover  the  same,  it  would 
pay  certain  salary  and  pay  roll  checks  of  employes  of  Prince  and  checks 
issued  to  the  Board  of  Trade  Clearing  House."  Pursuant  to  such  agree- 
ment the  bank  did  pay  such  checks  issued  on  several  days  up  to  February 
14th,  amounting  to  $2,506.46;   and  Prince  deposited  with  the  bank  on  Feb- 

.  ruary  10th,  $1,450,  on  February  11th,  $310,  and  on  February  14th  two  de- 
posits, one  for  $820  and  the  other  for  $499,  making  a  total  of  his  deposits  of 
$3,079 ;  all  of  these  items  being  entered  on  the  books  of  the  bank  under  date 
of  February  14,  1905.  The  amounts  thus  deposited  exceeded  the  amount  of 
checks  pflid  under  the  arrangement  In  the  sum  of  $572.54.  This  balance, 
together  with  the  $3.25  remaining  to  the  credit  of  Prince  on  February  10th, 
making  the  sum  of  $575.79,  was  applied  by  the  bank  on  February  14th  as 
a  credit  upon  the  general  indebtedness  of  Prince  to  the  bank.  Other  checks 
drawn  by  Prince  on  and  prior  to  February  10th,  which  were  not  included  in 
the  above-mentioned  arrangement  then  made,  were  subsequently  presented  to 
the  bank,  but  payment  refused. 

(4)  At  various  dates  between  September  15,  1904,  and  February  9,  1905, 
the  bank  had  issued  to  Prince  margin  certificates  to  be  used  by  him  In  his 
Board  oY  Trade  transactions,  which  were  placed  by  him  in  the  office  of  the 
Clearing  House  of  the  Board  for  various  sums,  ranging  from  $250  to  $500  in 
amount,  Aggregating  $4,250.  To  procure  such  certificates  Prince  either  gave 
checks  against  his  checking  account  or  deposited  with  the  bank  the  requisite 
sum  of  money.  A  record  of  these  margin  certificates  was  kept  in  the  bank 
In  a  **Margin  Register,"  and  the  total  of  each  day's  margin  certificates  is- 
sued was  entered  in  the  ledger  of  the  bank  in  tfin  account  called  the  '^Margin 
Account,"  and  the  total  of  all  unpaid  margins  appeared  on  ttxe  bank's  ledger 
as  one  of  the  items  constituting  Its  total  liabilities. 

(5)  On  February  14,  1905,  Mr.  Castle,  the  vice  president  of  the  bank,  and 
Mr.  Prince,  had  a  conference  at  the  bank  in  reference  to  the  financial  affairs 
of  Prince,  and,  while  together,  Mr.  Castle  telephoned  to  W.  P.  Anderson, 
president  and  treasurer  of  W.  P.  Anderson  &  Co.,  to  Join  the  conference.  .On 
the  arrival  of  Mr.  Anderson  Mr.  Castle  informed  him  that  Prince  was  in 
financial  troubles  in  quite  a  number  of  open  trades,  and  asked  Mr.  Ander- 
son's advice  as  to  the  best  way  to  close  them.  ''Mr.  Anderson  suggested  that 
Prince  transfer  them  to  some  other  dealer  and  close  them  up  in  that  way. 
Prince  asked  Mr.  Anderson  if  his  company  would  take  them  and  he  agreed 
that  it  would  if,  after  examination,  the  trades  showed  a  profit  Investiga- 
tion was  made  by  Mr.  Anderson,  and  he  was  satisfied  with  the  conditions, 
and  on  the  same  day,  February  14th,  or  the  day  following.  Prince  transferred 
all  of  his  open  trades  in  accordance  with  the  rules  of  the  Board,  and  Ander- 
son &  Co.  assumed  and  agreed  to  carry  out  the  contracts  with  the  various^ 
parties  with  whom  they  were  made."    On  February  15th  the  secretary  of 
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the  Board  of  Trade,  on  request  of  Anderson  &  Co.,  notified  members  having 
trades  with  Prince  to  transfer  them  to  Anderson  &  Co.,  and  "that  Prince's 
sheet  wonld  clear  on  that  day,  as  usual,  but  that  rings  made  for  the  following 
day  would  be  closed  by  Anderson  &  Co."  Anderson  &  Co.  thereafter  settled 
the  transactions,  putting  up  its  own  securities  in  the  place  of  the  certificates 
deposited  by  Prince,  to  secure  the  same,  and  the  Prince  certificates  were  tak- 
en up  by  Anderson  &  Co.  and  tamed  over  to  the  bank  on  that  day.  When 
these  certificates  were  turned  over  to  the  bank,  Prince  was  indebted  to  it  in 
a  sum  greatly  exceeding  the  amount  of  the  certificates,  and  the  bank  there- 
upon credited  the  amount  thereof,  $4,250,  on  account  of  such  indebtedness. 

The  finding  further  states:  At  the  date  of  these  transfers  of  the  open 
trades  of  Prince,  the  condition  of  the  market  was  such  *'that  the  aggregate 
sum  of  the  amounts  due  thereon  to  Prince  from  the  members  of  the  Board 
of  Trade,  if  he  had  then  settled  the  trades,  would  have  been  greater  than  the 
aggregate  sums  of  the  amount  then  due  thereon  from  Prince  to  others  of 
said  members  of  the  Board.  Among  the  open  trades  so  transferred  and  set- 
tled were  trades  with  members  of  the  Board  who  held  securities  on  margin 
certificates  furnished  by  Prince."  The  market  was  constantly  changing,  and 
**if  the  trades  with  the  members  holding  Prince  margin  certificates  had  been 
closed  at  the  opening  of  the  Board  of  Trade  on  that  day  by  the  members  hold- 
ing them,  there  would  have  been  due  from  them  to  Prince  In  the  aggregate 
a  balance  of  approximately  one-third  of  the  amount  of  the  certificates  after 
deducting  therefrom  the  amount  that  would  have  been  due  to  them  from 
Prince.  If  the  trades  had  been  closed  later  in  the  day,  the  balance  coming 
to  Prince  would  have  been  considerably  less.  However,  if  Prince  had  car- 
ried out  all  of  these  contracts,  the  profits  which  would  have  been  made  upon 
some  of  them  would  have  been  about  balanced  by  the  losses  which  he  would 
have  sustained  on  others." 

(6)  On  February  15,  1905,  the  proceedings  in  bankruptcy  were  Instituted, 
and  the  appellee  was  eventually  appointed  trustee  In  bankruptcy.  The  in- 
debtedness of  the  bankrupt  at  the  date  of  the  above-mentioned  transfer  of 
his  trades  exceeded  the  sum  of  $100,000  to  numerous  creditors,  aside  from  the 
bank,  and  his  assets  were  less  than  $50,000  in  value. 

(7)  Circumstances  appear  in  the  relations  between  the  bank  and  Prince 
which  leave  no  room  for  doubt  that  the  bank  had,  on  and  after  February 
10th,  reasonable  cause  to  believe  that  Prince  was  insolvent;  that  the  trans- 
actions between  February  10th  and  February  14th  were  "calculated  to  keep 
Prince  going  and  to  protect  the  Clearing  House,  as  well  as  the  bank,"  with- 
out protection  for  general  creditors;  that  the  transactions  of  February  14tb 
^nd  15th  were  "primarily  in  the  interest  of  the  bank"  and  were  intended  for 
Its  benefit 

The  master  thus  states  his  ultimate  finding  of  fact  thereupon:  •*The  con- 
duct of  Prince's  affairs  for  the  five  days  preceding  the  filing  of  the  petition 
against  him  Is  of  such  a  character  as  to  exclude  every  other  conclusion,  ex- 
cept that  it  was  the  intention  of  both  Prince  and  Castle  to  reduce  Prince's 
Indebtedness  to  the  bank  as  much  as  possible,  by  applying  thereon  all  of  his 
available  assets  and  by  so  disposing  of  his  business  and  open  trades  on  the 
Board  as  to  realize  the  greatest  possible  amount  for  the  bank  to  the  exclu- 
sion of  his  other  creditors." 

The  master  reported  his  conclusions  of  law,  which  were  adopted  by  the 
District  Court,  In  substance,  as  follows:  (1)  That  the  transaction  of  February 
10th,  whereby  the  bank  applied  the  sum  of  $3,095  out  of  the  balance  of 
Prince's  credit  then  appearing  in  his  banking  account  upon  his  indebtedness 
to  the  bank  on  promissory  notes,  was  not  an  unlawful  preference;  (2)  that 
the  application  made  February  14th  on  such  prior  indebtedness  of  $575.79 
then  remaining  as  a  credit  to  Prince  under  the  special  deposit  arrangement 
entered  into  February  10th  constituted  an  unlawful  preference;  (3)  that  like 
application  of  $4,250  on  February  15th  as  the  amount  of  "margin  certificates" 
delivered  to  the  bank  under  the  arrangement  with  W.  P.  Anderson  &  Co., 
constituted,  an  unlawful  preference;  (4)  that  the  complainant,  trustee  in 
bankruptcy,  is  entitled  to  recover,  accordingly,  $4,825.79,  together  with  inter- 
est from  November  25,  1905,  when  payment  was  demanded  and  refused. 
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Horace  Ke;it  Tenney,  for  appellant 
Edwin  Terwilliger,  Jr.,  for  appellee. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
appellant  bank  is  successor  in  interest  and  liability  to  the  Federal 
Trust  &  Savings  Bank,  original  defendant  named  in  the  bill  filed 
by  appellee,  as  trustee  in  bankruptcy,  to  recover  the  amount  of  al- 
leged unlawful  preferences  obtained  from  the  bankrupt.  Earl  H. 
Prince;  and  this  appeal  is  from  a  decree  which  approves  the  mas- 
ter's report  therein  and  awards  such  recovery  upon  two  transac- 
tions, namefy :  One  of  $575.79,  as  a  balance  of  certain  deposits  made 
by  the  bankrupt  under  special  arrangement  with  the  bank,  between 
February  10th  and  14th,  appropriated  by  the  bank  immediately 
prior  to  the  bankruptcy  proceedings,  and  the  other  amounting  to 
$4,250  for  so-called  "margin  certificates"  theretofore  issued  by  the 
bank  for  special  deposits  made  by  the  bankrupt,  which  were  ob- 
tained and  appropriated  by  the  bank  on  February  15th,  the  day  on 
which  ,the  proceedings  in  bankruptcy  were  instituted.  Both  amounts 
were  applied  by  the  bank  as  credits  upon  pre-existing  indebtedness 
of  the  bankrupt  under  promissory  notes.  The  circumstances  at- 
tending these  transactions,  together  with  the  facts  from  which  the 
nature  of  each  must  be  ascertained,  are  not  only  settled  by  the  mas- 
ter's findings  of  fact,  but  are  undisputed. 

[1]  While  objection  is  urged  to  inferences  of  fact  found  by  the 
master  as  to  the  mutual  intention  of  the  parties  in  the  outcome — • 
in  substance  to  benefit  the  bank  out  of  such  assets  to  the  exclusion 
of  other  creditors — as  unwarranted  by  evidence,  we  believe  no  doubt 
is  entertainable  of  the  intention  to  give  and  obtain  a  preference 
over  other  creditors,  with  mutual  knowledge  of  the  bankrupt's  in- 
solvency, if,  in  other  respects,  the  transactions  (one  or  both)  were 
violations  of  the  Bankruptcy  Act  The  issue  in  each  instance,  there* 
fore,  is  one  of  law,  whether  the  amounts  thus  obtained  and  applied 
constituted  unlawful  preferences,  with  the  solution  of  each  resting 
On  established  facts  as  to  the  relation  existing  between  the  bankrupt 
and  the  bank  in  the  matters  so  applied. 

Counsel  for  the  appellant  contends  for  reversal  mainly,  if  not  en- 
tirely, on  this  proposition  in  substance:  That  the  various  deposits 
by  the  bankrupt,  out  of  which  these  appropriations  arose,  were 
made  and  carried  in  the  common  relation  of  debtor  and  creditor, 
and  were  thus  subject  to  the  right  of  set-off  provided  by  section  6S 
of  the  Bankruptcy  Act — as  upheld  and  defined  by  the  Supreme  Court 
in  N.  Y.  County  Bank  v.  Massey,  192  U.  S.  138,  141,  24  Sup.  Ct. 
199,  48  L.  Ed.  380,  and  by  this  court  in  Re  George  M.  HiU  Co.,  130 
Fed.  315,  64  C.  C.  A.  561,  66  L.  R.  A.  68,  so  that  both  method  and 
fact  of  appropriation  by  the  bank  become  immaterial,  either  amount 
being  enforceable  in  such  relation,  as  against  the  trustee  in  bank- 
ruptcy. 

[2]  The  citations  referred  to  rest  on  the  general  and  well-settled 
doctrine  of  the  relation  created  between  banker  and  depositor,  when 
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deposits  are  made  upon  general  account  in  the  ordinary  course  pe- 
culiar to  banking  business ;  and  in  the  absence  of  proof  that  the  de- 
posit was  otherwise  intended  and  received,  it  may  rightly  be  pre- 
sumed that  such  was  the  nature  of  the  transaction.  On  the  other 
hand,  it  is  equally  well  settled  that  deposits  may  be  made  and  ac- 
cepted for  specified  purposes,  not  within  the  general  rule,  whereby 
"the  bank  becomes  bailee  of  the  depositor"  (Marine  Bank  v.  Fulton 
Rank,  2  Wall.  252,  256,  17  L.  Ed.  785;  Scammon  v.  Kimball,  As- 
signee, 92  U.  S.  362,  370,  23  L.  Ed.  483),  or  trustee  of  the  fund,  with 
title  thereto  remaining  in  the  depositor  until  the  purpose  of  deposit 
is  discharged;  and  the  relation  thereby  established  is  not  that  of 
debtor  and  creditor,  although  it  was  not  intended  that  the  identical 
money  so  deposited  was  to  be  held  for  the  pa)mient.  It  is  the  fund, 
not  the  particular  money  deposited,  which  becomes  the  subject- 
matter  of  the  bailment  or  trust  (Woodhouse  v.  Crandall,  197  111. 
104,  64  N.  E.  292,  5  L.  R.  A.  385,  and  notes;  Shopert  v.  Indiana 
Nat.  Bank,  41  Ind.  App.  515,  83  N:  E.  515),  as  illustrated  in  Bank 
of  Brodhead  v.  Smith.  Trustee,  199  Fed,  704,  decided  by  this  court 
in  an  opinion  filed  April  23,  1912.  The  tenability,  therefore,  of  the 
foregoing  contention,  hinges  upon  the  inquiry  whether  the  transac- 
tions in  controversy  arose  out  of  general  or  special  deposits  under 
one  or  the  other  above-mentioned  rules. 

[3]  1.  The  first  item  of  $575.79,  charged  as  an  unlawful  prefer- 
ence, was  a  balance  of  deposit  account  standing  in  favor  of  the  bank- 
rupt and  appropriated  by  the  bank,  February  14th,  one  day  prior 
to  the  bankruptcy  proceedings.  Prince,  the  bankrupt,  had  long  been 
engaged  in  business  as  dealer  on  the  Chicago  Board  of  Trade,  and 
up  to  February  10th  had  an  active  general  banking  account  with 
the  Federal  Trust  &  Savings  Bank ;  also  was  indebted  to  the  bank 
upon  promissory  notes  in  excess  of  $30,000.  On  February  10th, 
the  bank  "called"  these  loans  and  applied  thereon  $3,095  of  the  bal- 
ance in  favor  of  Prince  in  his  bank  account,  leaving  $3.25  as  a  bal- 
ance of  deposit  account.  Thereupon  it  was  proposed  and  agreed 
on  the  part  of  the  bank,  if  Prince  "would  thereafter  make  deposits 
to  cover  the  same,  it  would  pay  certain  salary  and  pay  roll  checks 
of  employes  of  Prince  and  checks  issued  to  the  Board  of  Trkde 
Clearing  House."  Pursuant  to  this  agreement  deposits  were  made 
by  Prince,  February  10th,  11th,  and  14th,  aggregating  $3,079,  but 
entered  on  the  books  of  the  bank  February  14th.  Checks  made  by 
Prince  for  the  stipulated  purposes  were  paid  by  the  bank  aggregat- 
ing $2,506.46.  On  February  14th — at  a  conference  and  arrangement 
for  closing  out  the  entire  business  of  the  bankrupt,  as  hereinafter 
mentioned — ^the  balance  of  the  deposit  account  then  standing  in  liis 
favor,  $575.79,  was  charged  off  by  the  bank  and  applied  upon  his 
indebtedness  to  the  bank.  Irrespective  of  the  master's  findings,  that 
the  arrangement  of  February  10th  was  "calculated  to  keep  Prince 
going,"  was  "primarily  in  the  interest  of  the  bank,"  and  intended 
for  its  benefit  to  the  exclusion  of  other  creditors,  we  are  of  opinion 
that  the  deposits  left  and  made  thereunder  constituted  special  de- 
posits, well  within  the  above-mentioned  rule,  whereby  title  to  the  un^ 
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expended  fund  remained  in  the  bankrupt,  so  that  the  bank  was  with- 
out right,  either  to  apply  the  residue  upon  his  pre-existing  indebted- 
ness, or  for-  allowance  thereof  against  the  trustee  by  way  of  set-off. 
Libby  v.  Hopkins,  104  U.  S.  303,  306,  26  L.  Ed.  769;  Western  Tie 
Co.  V.  Brown,  196  U.  S.  502,  507,  25  Sup.  Ct  339,  49  U  Ed.  571; 
Bank  of  Brodhead  v.  Smith,  Trustee,  supra. 

[4]  2.  The  other  charge  of  preference — ^in  obtaining  "margin 
certificates"  for  the  aggregate  sum  of  $4,250,  on  the  day  the  peti- 
tion in  bankruptcy  was  filed,  which  were  then  credited  upon  the 
pre-existing  indebtedness  of  the  bankrupt  to  the  bank — involves  like 
inquiry  as  to  the  nature  of  the  certificate  and  deposit  thereby  cer- 
tified, and  consideration  as  well  of  the  circumstances  under  which 
they  were  acquired  by  the  bank.  For  both  phases  of  the  inquiry 
the  facts  in  evidence  are  recited  in  the  preceding  statement  for  the 
purposes  of  this  opinion,  and  the  details  do  not  require  repetition, 
but  the  crucial  facts  may  be  briefly  stated. 

These  certificates  were  issued  by  the  bank,  in  its  representative 
capacity  as  a  "Board  of  Trade  Depositary,"  under  the  rules  of  the 
Board  of  Trade  and  its  undertakings  as  such  depository.  Eac& 
certificate  in  controversy  was  issued  to  Prince,  the  bankrupt,  upon 
his  deposit  of  the  amount  thereof  (either  in  money  or  by  his  check 
accepted  as  cash),  for  the  purpose  specified  in  the  certificate,  namely, 
as  pledge  or  security  on  his  Board  of  Trade  contract  with  a  second 
party  named  therein.  Each  certifies  the  amount  deposited  to  be  pay- 
able on  its  return  indorsed  by  both  parties  named  therein,  or  '*on 
the  order  of  the  president  of  the  Board  of  Trade,"  as  provided  by 
the  Board  rules  "under  which  the  above-named  deposit  has  been 
made,"  and  each  bears  designation  as  "not  negotiable  or  transfer- 
able," and  is  signed  by  the  cashier  of  the  bank.  The  purpose  of 
each  further  appears  in  evidence,  in  accord  with  the  recitals  and  plainly 
within  the  understanding  of  all  the  parties.  Each  of  the  outstand- 
ing certificates  so  issued  to  the  bankrupt  was  on  deposit  with  the 
"Clearing  House  of  the  Board,"  as  required  by  the  rules,  evidencing 
the  amount  thus  pledged  with  the  bank  as  security  for  the  trade 
therein  mentioned,  which  had  not  been  closed.  Under  this  state 
of  facts,  we  believe  the  deposits  thus  made  and  accepted  at  the  bank 
were  plainly  so  limited  in  their  purpose,  that  the  rule  in  reference 
to  general  deposits  by  a  customer  of  the  bank  is  without  force 
therein;  that  each  was  received  and  certified  by  the  bank,  as  de- 
pository of  the  fund  thus  pledged  by  the  bankrupt  for  performance 
of  his  trade,  creating  no  title  thereto  in  the  bank,  nor  other  right 
than  that  of  bailee  or  stakeholder,  to  hold  for  payment  in  conformity 
with  the  stated  purpose.  So  the  fact  of  deposit  and  holding  there- 
under vested  no  right  in  the  bank  to  divert«the  fund  from  such  pur- 
pose and  apply  it  upon  the  bankrupt's  indebtedness. 

The  bank,  however,  secured  possession  of  these  certificates  before 
making  such  application  and  the  further  contention  is  thereupon 
pressed  that  it  is  entitled  to  an  allowance  for  their  amount,  either 
in  that  form  or  by  way  of  set-off  against  the  trustee,  notwithstand- 
ing the  circumstances  under  which  they  were  acquired.    Arrange- 


Digitized  by  VjOOQ IC 


CONTINENTAL  A  0.  T.  A  S.  BANK  V.  CHICAGO  T.  A  T.  CO.        711 

ment  to  that  end  was  made  on  February  14th,  with  the  bank  as  the 
moving  party,  after  its  closure  of  the  bankrupt's  credit  account  as 
above  mentioned.  Mr.  Anderson,  another  operator  on  the  Board 
of  Trade,  was  called  in  by  the  bank  for  conference  in  respect  of 
the  bankrupt's  open  trades,  of  which  "quite  a  number"  were  then 
outstanding,  inclusive  of  trades  secured  by  the  "margin  certificates." 
On  examination  thereof  Anderson  was  satisfied  that  they  "showed 
a  profit,"  taken  as  an  entirety,  and  agreed  to  their  assumption  by 
his  corporation.  All  the  open  trades  were  then  transferred  by  the 
bankrupt  to  such  corporation,  and  its  substitution  was  carried  out 
in  the  Board  of  Trade  on  the  following  day,  resulting  in  release  of 
the  certificates  issued  to  the  bankrupt  and  on  deposit  for  a  portion 
of  the  trades  thus  taken  over;  and  these  certificates  were  received 
by  the  Anderson  Company,  pursuant  to  the  Board  rules  on  sub- 
stitution of  their  own  securities,  and  were  thereupon  delivered  by 
them  to  the  bank,  without  intervention  of  the  bankrupt.  On  the 
same  day  the  bankruptcy  proceedings  were  instituted,  doubtless 
precipitated  by  the  substitution. 

These  transactions  establish,  as  we  believe,  an  unlawful  preference 
in  favor  of  the  bank,  with  Anderson  &  Co.  Serving  as  intermediary 
to  that  end.  The  various,  propositions  advanced  as  to  results  which 
may  have  arisen  through  default  in  the  bankrupt's  trades,  in  whole 
or  in  part,  in  the  absence  of  such  substitution,  are  beside  the  in- 
quiry; nor  is  it  material  what  may  have  been  the  estimate  of  net 
profit  in  the  trades,  nor  what  portions  were  profitable  respectively. 
As  the  transfer  was  made  and  performance  of  the  several  trades  as- 
sumed by  the  purchaser,  release  of  the  certificates  to  secure  perform- 
ance on  the  part  of  the  bankrupt  was  plainly  intended.  Thereupon 
the  bankrupt  became  entitled  to  them.  Delivery  of  the  certificates 
to  the  bank,  therefore,  consummated  a  transfer  in  violation  of  the 
Bankruptcy  Act,  for"  which  recovery  by  the  trustee  is  expressly  pro- 
vided. Thus  their  appropriation  by  the  bank  for  credit  upon  the 
indebtedness  of  the  bankrupt  was  unauthorized. 

Is  the  bank,  however,  entitled  to  like  benefit  out  of  the  transac- 
tions through  set-off  in  its  favor,  as  contended?  We  are  of  opinion 
that  no  such  right  exists  under  the  terms  and  obvious  purpose  of 
section  68  of  the  act.  The  first  clause  (68a)  cited  in  support  thereof, 
provides  only  "for  cases  of  mutual  debts  or  mutual  credits"  between 
the  estate  and  a  creditor,  wherein  "the  account  shall  be  stated  and 
one  debt  shall  be  set  off  against  the  other."  In  our  understanding 
of  the  authorities  (as  above  stated),  these  special  deposits  and  liabil- 
ities are  not  embraced  in  such  provision  for  set-off.  But,  if  it  be 
assumed  that  the  relation  of  debtor  and  creditor  was  created  be- 
tween the  bank  and  the  bankrupt  at  any  stage,  such  relation  must 
arise  through  the  transaction  which  released  the  pledge,  making  the 
amount  deposited  payable  to  the  bankrupt,  whereby  the  bank  (un- 
der the  assumption)  becomes  his  debtor.  Thus  viewed,  the  claim  of 
set-off  must  be  rejected  under  the  express  limitations  prescribed  in 
clause  "b"  (2)  of  the  section.  Moreover,  in  Western  Tie  &  Timber 
Co.  V.  Brown,  196  U.  S.  502,  510,  25  Sup.  Ct.  339,  49  L.  Ed.  571, 
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the  last-mentioned  clause  is  construed  to  be  applicable  as  well  to  a 
case  of  trust  relation,  and  the  opinion  states  that  allowance  of  the 
claim  of  set-off  "under  the  circumstances  disclosed  would  violate 
the  plain  intendment  of  the  inhibition"  of  that  clause. 

The  transcript  of  testimony  on  the  part  of  a  witness  (Wolf),  re- 
ceived in  evidence  under  objection,  upon  which  error  is  assigned, 
does  not  enter  into  consideration  for  the  purposes  of  the  appeal,  and 
the  question  raised  as  to  its  admissibility  becomes  immateriaL 

The  decree  of  the  District  Court,  therefore,  is  affirmed. 


PERKINS  V.  NORTHERN  PAC.  RY.  CO. 

;  \'       (Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2.081. 

1.  JtJDGMENT  a  199*) — Now  Obbtantb  ViaKEDicTo — ^Rbvtew  op  Evidencb. 

On  a  motion  for  judginent  for  defendant  non  obstante  veredicto,  the 
court  has  no  right  to  weigh  the  evidence,  but  is  bound  to  take  the  most 
favorable  view  for  plaintiff  of  the  evidence  introduced  on  her  belialf, 
arid  of  all  inferences  that  could  be  reasonably  drawn  therefrom  by  Rea- 
sonable men,  to  the  exclusion  of  the  evidence  on  defendant's  behalf,  and 
deny  the  motion  if  the  evidence  so  considered  is  sufficient  to  sustain  a 
yerdlct. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  SI  867-875; 
Dec.  Dig.  §  199.*] 

?.  Master  and  Servant  (§  2X8*) — ^Death  of  Servant — Cause— Negliobnce 
— Evidence. 

The  cause  of  death  of  plaintifiTs  intestate,  a  railroad  engineer,  held 
not  speculative  or  open  to  conjecture  under  the  evidence,  but  the  evi- 
dence was  sufficient  to  sustain  a  verdict  finding  that  the  same  was  caused 
by  decedent's  head  coming  in  contact  with  an  upright  timber  of  a  bridge 
located  too  close  to  the  track  while  he  was  leaning  out  of  the  gangway 
between  the  engine  and  the  cab  in  the  course  of  his  duty  made  necessary 
because  of  the  railroad  company's  negligence  in  failing  to  have  the  ten- 
der properly  equipped  with  power  brakes. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§ 
954r-972,  977;  Dec.  Dig.  §  278.»] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Divi-sion  of  the  Eastern  District  of  Washington. 

Action  by  Nellie  Perkins  against  the  Northern  Pa.cific  Railway 
Company.  From  a  judgment  for  defendant  non  obstante  veredicto 
(193  Fed.  219),  plaintiff  brings  error.    Reversed. 

This  was  an  action  brought  by  the  surviving  widow  and  sole  heir  of  H.  O. 
Perkins,  deceased,  for  the  recovery  of  damages  sustained  by  the  alleged  neg- 
ligent killing  of  her  husband  by  the  defendant  in  error,  defendant  also  in  the 
court  below.  The  complaint  upon  which  the  case  was  tried  alleged,  among 
other  things,  that  H.  O.  Perkins  at  the  time  in  question  was  a  locomotive  engi- 
neer tn  the  service  of  the  defendant  company,  and  on  the  28th  of  March,  1908, 
was  with  the  other  members  of  a  train  crew  ordered  to  take  an  engine  from 
Spokane,  Wash.,  and  assist  certain  trains  over  Kendrick  Mountain,  between 
the  towns  of  Kendrick  and  Howell  in  the  state  of  Idaho ;  that  the  tender  of 
the  engine  was  not  equipped  in  accordance  with  the  Safety  Appliance  Act  of 
Congress  in  that  the  power-driven  brakes  on  the  tender  were  connected  im- 

*FoT  other  caies  see  same  topic  ft'S  mxjmbbb  in  Dec.  &  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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properly  and  would  not  work;  that  to  ran  the  engine  down  the  monntaln  it 
was  necessary  to  have  braking  power  on  the  tender  in  order  to  relieve  the 
brakes  on  the  driving-wheels  of  the  engine  so  that  the  latter  would  not  be- 
come heated  and  thereby  incapacitated;  that  accordingly  a  hand  brake  was 
rigged  up  on  the  tender  of  the  engine  at  Troy,  Idaho,  and  that  on  the  next 
day.  March  29th,  while  taking  the  engine  and  tender  down  the  mountain,  the 
decedent,  in  performance  of  his  duty,  was  compelled  to  leave  bis  position  of 
safety  in  the  engine  cab,  and  go  to  the  tender  for  the  purpose  of  operating 
the  hand  brake ;  that,  after  tightening  the  brkke,  decedent  leaned  out  of  the 
gangway  in  order  to  look  out  and  down  at  the  wheels  as  was  his  duty  to  do 
to  ascertain  whether  the  brakes  were  or  were  not  acting  properly:.  |:hat 
while  so  doing  his  head  was  struck  by  an  upright  timber  of  bridgcT  !Nb.  182 
of  the  railway  company,  resulting  in  his  instant  death;  that  the  engine  in 
question,  which  was  No.  58,  was  an  exceptionally  large  one,  and  that  the 
bridge  mentioned  was  too  narrow  for  the  proper  operation  of  the  road ;  that 
th€^  defendant  was  a  common  carrier  engaged  in  interstate  conmierce,  and 
that  the  engine  in  question  was  so  used  by  it  in  such  commerce;  that  the 
death  of  Perkins  was  caused  solely  by  the  negligence  of  the  defendant  com- 
pany in  failing  to  provide  necessary  and  proper  machinery,  appliances,  etc., 
particularly  in  failing  to  provide  brakes  upon  the  tender  and  in  maintaining 
such  narrow  bridge. 

By  its  answer  the  defendant  company  admitted  that  it  was  a  common  x:ar- 
rier  engaged  in  interstate  commerce  by  means  of  its  railroad,  and  Admitted 
the  employment  and  death  of  Perkins,  and  that  the  engine  in  question  prior 
to  the  accident  was  used  in  interstate  commerce,  but  denied  that  it  was  so 
used  at  the  time  of  the  accident  because  it  was  ••running  empty" ;  and  the 
answer  also  interposed  the  defenses  of  assumption  of  risk  and  contributory 
neglig^ice  of  decedent 

The  trial,  which  was  with  a  Jury,  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $20,000,  upon  which  verdict  judgment  was  rendered  on  the  27th 
day  of  May,  1911,  in  favor  of  the  plaintiff  for  that  sum,  with  costs.  Subse- 
quently the  defendant  company  moved  the  court  for  Judgment  in  its  favor 
notwithstanding  the  verdict,  and  for  a  new  trial,  and  on  November  1,  1911, 
the  trial  Judge  filed  an  opinion  in  the  case,  directing  a  Judgment  for  the  de- 
fendant company  non  obstante  veredicto,  in  pursuance  of  which  the  Judgment 
theretofore  entered  in  favor  of  the  plaintlDT  was  vacated  and  Judgment  given 
for  the  defendant,  which  latter  Judgment  is  brought  here  by  the  plaintiff 
below  upon  writ  of  error. 

W.  H.  Plummer  and  Henry  Jackson  Darby,  both  of  Spokane, 
Wash.,  for  plaintiff  in  error. 

Edward  J.  Cannon,  George  M.  Ferris,  and  Charles  E.  Swan,  all 
of  Spokane,  Wash.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

> 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
record  shows  that  upon  the  conclusion  of  the  evidence  for  the 
plaintiff  the  defendant  moved  the  court  to  take  the  case  from  the 
jury  and  dismiss  it.    In  denying^  that  motion  the  court  said : 

•*I  thinlc  there  is  testimony  in  this  case  tending  to  show  the  deceased  met 
his  death  by  coming  in  contact  with  the  upright  of  that  bridge.  There  is 
also  testimony  to  show  that  the  company  was  guilty  of  negUgence  in  con- 
structing and  maintaining  that  upright  so  near  to  passing  trains.  I  do  not 
believe  the  doctrine  of  a  presumption  upon  a  presumption  or  speculation  has 
application  here.  The  testimony  shows  that,  when  last  seen,  he  was  tighten- 
ing the  hand  brake  within  a  very  few  yards  of  this  bridge,  and  that  his  next 
duty  would  be  to  look  down  and  see  whether  the  brakes  were  tight,  and  with- 
in 10  seconds — 10  or  15  seconds,  at  most— after  he  was  last  seen,  he  was 
struck  by  the  bridge  and  kllled.'\   _  ,       , 
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The  record  further  shows  that  upon  the  conclusion  of  the  defend- 
ant's evidence  counsel  for  the  defendant  said : 

**The  defendant  having  rested,  and  the  plaintiff  having  rested,  and  the 
taking  of  the  testimony  having  closed,  the  defendant  again  challenges  the 
sufficiency  of  the  evidence  to  sustain  any  verdict,  and  moves  the  court  to  di- 
rect a  verdict  in  favor  of  the  defendant** 

After  argument  and  in  response  to  the  motion  last  mentioned,  the 
court  said : 

"I  will  deny  the  motion  provisionally,  with  permission  to  the  defendant  to 
renew  it  after  the  case  has  been  submitted.*' 

And  later: 

"The  Ck>urt:  Then  by  agreement  of  counsel  the  motion  for  a  Judgment  not- 
withstanding the  verdict  may  be  made  later.** 

With  its  decision  subsequently  granting  that  motion,  the  court 
filed  an  opinion  in  which  it  said,  among  other  things : 

"For  the  purposes  of  this  opinion,  I  wm  admit  the  sufficiency  of  the  evi- 
dence to  show  that  the  air  brakes  on  the  tender  were  out  of  repair;  that 
the  bridge  in  question  was  too  narrow;  tJiat  the  defendant  was  wanting  in 
due  care  in  both  of  these  respects;  and  that  the  plaintiff'  is  entitled  to  re- 
cover if  either  of  these  negligent  acts  was  the  direct  or  proximate  cause  of 
her  husband's  death.  Nor  do  I  deem  it  necessary  at  this  time  to  discuss  the 
question  of  proximate  cause.  It  is  tangible  proof  of  the  primary  cause  that 
is  lacking  here ;  for  while  the  complaint  is  explicit  as  to  the  manner  in  which 
the  deceased  met  his  death,  and  as  to  the  immediate  cause  of  his  death, 
there  is  no  direct  testimony  tending  to  sustain  these  allegations.  The  brake 
wheel  in  question  was  located  by  the  end  of  the  tank,  about  the  height  of  a 
man's  head  above  the  flbor  of  the  gangway.  The  deceased  was  last  seen 
alive  by  his  fireman  at  the  brake  wheel,  tightening  the  hand  brake.  At  that 
time  the  engine  was  100  or  150  yards  distant  from  the  bridge,  running  at  the 
rate  of  10  miles  per  hour.  After  passing  the  bridge  the  engine  gained  in 
speed,  and  in  looking  to  ascertain  the  cause  the  fireman  discovered  that  the 
engineer  was  gone.  The  train  was  backed  up  to  the  bridge,  and  his  dead 
body  was  found  near  the  center  of  the  bridge,  outside  of  the  rails,  lying  face 
downward,  with  the  head  turned  under  the  left  arm  and  the  neck  broken. 
When  found  there  was  a  slight  contusion  on  the  right  cheek.  The  tongue 
was  out  and  blood  was  oozing  from  the  mouth.  A  day  or  two  later  a  witness 
for  the  plaintiff  claims  to  have  found  15  or  20  hairs  on  the  upright  of  the 
bridge  about  six  feet  above  the  rails  which  resembled  a  lock  of  hair  of  the 
deceased  submitted  to  him  at  the  trial.  This  is  all  the  direct  testimony  In 
the  case.'* 

After  making  a  quotation  from  the  testimony  of  one  of  the  wit- 
nesses, the  trial  judge  proceeded  to  say  in  his  opinion: 

••Before  accepting  the  plaintifiTs  theory  of  the  case,  however,  I  must  say 
that  in  my  opinion  her  testimony  shows  that  that  theory  is  not  only  an  im- 
probable, but  an  impossible,  one.  According  to  the  testimony  offered  on  her 
behalf,  the  bridge  in  question  is  14  feet  5  inches  in  the  clear.  The  cab  of 
the  engine  in  passing  through  the  bridge  would  come  within  less  than  a  foot 
of  the  uprights.  The  tank  is  still  wider  than  the  engine,  and  the  gangway  is 
at  least  four  or  five  feet  above  the  rails.  Making  due  aUowance  for  the  ordi- 
nary vibration  or  swaying  of  the  engine  while  in  motion,  this  would  leave  the 
cab  and  the  tank  at  least  twelve  feet  in  width.  The  cab  and  the  tank  would 
therefore  project  almost  four  feet  beyond  the  rails  and  the  wheels,  at  a 
height  of  approximately  three  feet  above  the  rails.  This  testimony  demon- 
strates how  utterly  impossible  it  would  be  for  a  man  to  stand  in  the  gang- 
way of  the  engine  and  observe  either  the  wheels  or  the  brakes  from  the  gang- 
way.   He  could  not  even  see  the  ends  of  the  ties^  much  less  the  wheels  or 
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tbe  brake  shoes.  This  Is  shown  clearly  and  conclnslvely  by  the  bine  print 
offered  in  evidence  by  tbe  defendant,  the  correctness  of  which  is  not  chal- 
lenged by  the  plaintiff.  The  view  of  the  engine  as  there  given  is  even  more 
favorable  to  the  plaintiff  than  her  own  testimony,  for  it  shows  the  engine 
almost  two  feet  narrower.  A  person  standing  in  the  gangway  could  not  see 
either  the  wheels  or  the  brakes  without  extending  his  person  several  feet 
beyond  the  cab.  Indeed,  such  an  undertaking  would  be  utterly  impossible. 
To  observe  the  wheels  or  the  brakes  at  all,  the  engineer  would  be  compelled 
to  descend  to  the  bottom  step  shown  on  the  exhibit,  and  even  there  he  would 
have  to  peer  under  the  tank.  It  is  not  claimed  that  he  did  this,  nor  is  it 
conceivable  that  any  prudent  man  would  do  so.  Furthermore,  it  is  strange, 
indeed,  that  a  prudent  and  experienced  railroad  man  would  have  to  resort  to 
such  methods  for  the  purpose  of  ascertaining  whether  his  brakes  were  too 
tight  or  too  loose.  It  would  seem  to  the  ordinary  observer  that  he  could  and 
would  determine  that  fact  by  the  effect  of  the  brakes  on  the  momentum  of 
his  train.  Again,  if  the  upright  of  the  bridge  struck  this  man's  head  while 
his  train  was  running  at  the  rate  of  10  miles  per  hour,  we  would  expect  to 
find  some  more  convincing  proof  of  the  contact  on  his  person.  The  contusion 
found  on  his  head  was  far  more  likely  to  result  from  his  face  coming  in  con- 
tact with  the  floor  of  the  bridge  than  from  coming  in  contact  with  the  up- 
right of  the  bridge  as  claimed.  Moreover,  it  is  extremely  improbable  that 
his  body  would  be  found  in  the  position  in  which  it  was  found  had  he  been 
struck  as  claimed.  Of  course,  it  is  impossible  to  say  what  effect  such  a  blow 
would  have  on  his  person,  or  in  what  position  the  body  would  be  found  after 
receiving  the  blow,  but  these  matters  are  only  referred  to  for  the  purpose  of 
showing  the  inherent  improbability  that  the  theory  of  the  case  conceived 
by  the  plaintiff  is  the  correct  one.  Giving  to  the  plaintiff,  however,  the  full 
benefit  of  aU  the  testimony,  there  is  no  proof  whatever  that  the  deceased 
did  in  fact  stand  in  the  gangway  or  look  out  for  the  purpose  of  observing 
the  condition  of  his  brakes,  or  for  any  purpose  whatsoever.  The  whole  case 
rests  upon  conjecture,  guesswork,  and  speculation,  and  the  cause  of  death 
is  a  mystery  which  the  verdict  of  the  Jury  does  not  solve.** 

[1]  As  will  be  readily  seen,  the  court  below  rendered  its  final  de- 
cision upon  the  ground  that  the  manner  in  which  Perkins  came  to  his 
death  was  purely  conjectural,  and  reached  that  conclusion  by  contrast- 
ing and  weighing  the  evidence  on  behalf  of  the  respective  parties.  In 
passing  upon  the  motion  which  gave  rise  to  the  judgmeut  complained 
of,  the  court  below  had  no  right  to  weigh  the  evidence  that  had  been 
given  in  the  case  and  determine  on  which  side  it  preponderated;  on 
the  contrary,  it  was  bound  to  take  the  most  favorable  view  for  the* 
plaintiff  of  the  evidence  introduced  on  her  behalf,  and  of  all  infer- 
ences that  could  be  reasonably  drawn  therefrom  by  reasonable  men, 
to  the  exclusion  of  the  evidence  on  behalf  of  the  defendant.  Mt. 
Adams,  etc.,  Railway  Co.  v.  Lowery,  74  Fed.  463,  20  C.  C.  A.  596; 
Felton  v.  Spiro,  78  Fed.  576,  24  C.  C.  A.  321 ;  Jenkins  &  Reynolds 
Co.  v.  Alpene  Portland  Cement  Co.,  147  Fed.  641,  77  C.  C.  A.  625, 
and  numerous  cases  there  cited.  See,  also,  McDermott  v.  Severe,  202 
U.  S.  600,  604,  26  Sup.  Ct.  709,  50  L.  Ed.  1162;  Texas  &  Pacific 
Railway  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36  L.  Ed.  829; 
Rochford  v.  Pennsylvania  Co.,  174  Fed.  81,  98  C.  C.  A.  105;  Winters 
V.  Baltimore  &  O.  R.  R.  Co.,  177  Fed.  44,  100  C.  C.  A.  462. 

[2]  Turning  to  the  record,  we  find  that  there  was  evidence  given 
on  the  trial  on  the  part  of  the  plaintiff  tending  to  show  that  the  de- 
ceased at  the  time  of  his  death  was  26  years  of  age,  in  perfect  health, 
was  6  feet  in  height,  and  weighed  about  200  pounds;  that  he  was  a 
man  of  good  moral  habits,  very  careful  and  cautious,  and  attended 
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Strictly  to  his  business ;  that  on  the  27th  of  March,  1908,  a  train  crew 
of  which  Perkins  was  the  locomotive  engineer — his  engine  at  the  time 
being  No.  58— left  Spokane,  Wash.,  for  Kendrick,  Idaho,  and  re- 
mained there  that  night;  that  the  next  day  they  made  three  trips  down 
the  mountain  with  the  engine  preceding  its  tender,  and  made  the  same 
number  of  trips  on  the  29th  of  March  in  the  same  manner ;  that  they 
then  received  orders  to  back  down  the  mountain  as  far  as  Clyde's  Spur 
and  pick  up  an  "outfit  train"  with  engine  No.  340;  that  engine  No. 
58  was  larger  than  the  other  engines  run  on  that  part  of  the  defend- 
ant company's  system,  and  that  bridge  182  was  narrower  than  any 
of  its  other  bridges,  and  was  more  than  2  feet  narrower  than  bridges 
180  and  181 ;  that  bridge  182,  where  the  accident  happened,  was  a 
one-truss  bridge  built  of  wood,  the  truss  being  15  feet  in  length  and 
standing  about  5  feet  above  the  rails;  that  one  Hines  was  Perkins' 
fireman  at  the  time,  and  that  one  Kenjoski  was  the  head  brakeman  of 
the  crew,  and  that  a  man  named  Oldham  took  Perkins'  place  as  engineer 
upon  his  death.  Hmes  testified  that  he  had  crossed  bridge  182  hun- 
dreds of  times,  and  that  engine  58  cleared  the  truss  by  "less  than  a 
foot,"  and  Kenjoski's  testimony  was  that  in  backing  down  west  at 
the  time  of  the  accident  the  engine  was  moving  at  the  rate  of  about 
10  miles  an  hour  with  a  grade  of  about  2  per  cent.,  and  that  in  going 
through  bridge  182  engine  58  cleared  the  uprights  on  the  side  from 
a  foot  to  eight  inches.  The  last-mentioned  witness  also  testified  that 
an  engine  while  in  motion  would  sway  from  three  inches  to  a  foot. 
There  was  also  evidence  given  on  the  part  of  the  plaintiff  tending  to 
show  that  the  air  brakes  on  the  tender  of  engine  58  were  connected 
improperly,  in  consequence  of  which  there  was  no  braking  power  so 
far  as  the  tender  was  concerned,  and  that  that  was  discovered  after 
the  crew  left  Spokane ;  that  Perkins  and  Hines  undertook  to  connect 
the  brakes  properly  but  were  unable  to  do  so,  and  that  at  Troy,  Idaho, 
while  waiting  for  further  orders,  Hines  was  instructed  by  Perkins  to 
get  a  wheel  and  rig  up  a  hand  brake,  which  was  done  about  an  hour 
and  a  half  before  Perkins'  death ;  that  a  hand  brake  is  put  on  a  tender 
as  an  auxiliary  to  the  power  brakes.  Hines  also  testified  in  respect 
to  the  necessity  for  a  brake  on  the  tender  as  follows : 

"There  was  too  much  strain  on  the  drivers,  the  driving  wheels  of  the  en- 
gine— to  hold  the  engine  by  the  driving-brakes  (while)  running  down  the 
mountain.  Q.  You  say  there  would  have  been  too  much  strain  on  the  driving- 
wheels?    A.  Too  much  strain  on  them;  yes,  sir." 

Oldham,  the  engineer  who  took  Perkins'  place  upon  his  death,  also 
testified  that  braking  power  on  a  tender  is  necessary  because  otherwise 
the  tires  are  liable  to  be  heated  and  loosened,  and  that  without  the  use 
of  driver  brakes  it  would  be  necessary  to  use  a  hand  brake  on  the 
tender. 

Hines,  the  fireman,  further  testified  that  he  last  saw  Perkins  alive 
when  they  were  about  100  or  150  yards  from  bridge  182;  that  the 
engine  was  then  backing  down  westerly  towards  it,  moving  at  about 
10  miles  an  hour,  and  that  as  the  engine  was  backing  going  west  the 
engineer  was  on  the  south  side, -and  at  the  time  was  standing  in  the 
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gangway  engaged  in  tightening  the  hand  brake  of  the  tender,  which 
was  located  atout  one  foot  from  the  outer  edge  of  the  tank.  Hines 
was  also  questioned  and  answered  as  follows : 

'^Q.  Wbat  .was  the  next  duty  (of  the  engineer)  after  tigbtenlng  the  brake? 
A..  Why,  it  was  to  find  out  whether  it  had  too  much  braking  power  or  not 
enough. 

••Q.  And  how  was  it  necessary  for  the  engineer  to  obtain  this  information? 
A.  By  looking  at  the  tank  brakes  to  see  if  the  shoes  were  against  the  wheels. 

"Q.  In  what  position  would  he  of  necessity  have  to  place  himself  In  order 
to  do  that?    A.  He  would  have  to  lean  out  the  gangway. 

'*Q^  Go  on.  How  is  that?  A.  He  would  have  to  lean  out  the  gangway  to 
look  down  to  see  if  they  were  holding. 

"Q.  Well,  stand  on  the  platform  there  and  assume  that  you  are  backing 
down  this  way,  or  that  way,  that  you  are  standing  there  in  the  gangway; 
just  descrtbe  to  the  court  and  jury  how  he  would  have  to  place  himself  in 
order  to  look  down  at  the  air  brake  shoes  or  the  hand  brake  shoes,  to  ascer- 
tain whether  or  not  they  were  holding  or  were  too  tight  or  too  loose?  A. 
Well,  we  were  backing  down  west,  the  tank  was  going  west  first  and  the  cab 
was  following,  and  he  stood  tightening  the  hand  brake  on  the  tank,  and  then, 
In  order  to  see  if  they  were  holding,  he  would  have  to  lean  out  of  the  gang- 
way. 

**Q.  Well,  just  lean  out  and  show  the  court  and  jury  how?  A.  Well,  he 
leaned  out  the  gangway  like  this,  in  ttiis  way  [illustrating]. 

"Q.  Ck)uld  he  see  those  brake  shoes  to  ascertain  whether  or  not  they  were 
holding  too  tight,  or  were  too  loose,  in  any  other  way?  A.  Well,  he  could, 
but  he  would  have  to  be  entirely  out  of  the  gangway. 

*'Q.  In  other  words,  he  would  be  clear  out?  A.  He  would  be  hanging  clean 
out.    •    ♦    • 

^'Q.  And,  in  order  to  observe  these  brake  shoes  as  you  have  described,  how 
far  would  Mr.  Perkins  have  to  lean  out  of  the  engine  in  order  to  do  that,  as 
compared  with  the  distance  between  the  engine  and  the  bridge  timbers?  A. 
He  would  have  to  lean  out  between  a  foot  and  18  inches.  He  could  not 
help  It" 

Oldham  was  also  questioned  and  answered,  among  other  things,  as 
follows : 

"Q.  Now,  in  tightening  the  hand  brakes  on  going  down  that  mountain  near 
bridge  182,  just  describe  how  that  is  done,  what  the  engineer  does  and  what 
is  his  duty  to  do?  A.  Why,  he  will  tighten  and  set  up  the  brakes,  and  then 
he  has  got  to  look  out  and  see  whether  it  is  too  tight  or  too  loose. 

"Q.  Just  describe  how  he  looks  out,  what  position  he  puts  his  foot  in,  and 
how  far  he  has  to  lean  out  to  find  that  out  •  •  '•  A.  He  leans  out  of  the 
gangway,  and  that  is  about  the  only  way  he  can  see  his  tank  brakes  on  those 
wide  timbers.  ♦  ♦  ♦  Any  ordinary  man  would  have  to  reach  out,  to  the 
best  of  my  judgment,  about  from  16  to  20  inches  In  order  to  see  the  brakes 
on  those  wide  timbers." 

There  was  also  testimony  given  to  the  effect  that  there  were  hand- 
holds on  the  tank  and  cab  to  take  hold  of  in  leaning  out,  one  being: 
on  the  tank  and  the  other  on  the  cab. 

Hines,  the  fireman,  testified  that  just  shortly  after  they  got  on.  the 
curve  after  passing  bridge  182,  the  engine  commenced  to  pick  up  speed,* 
and  that  he  then  remarked  to  Kenjoski,  "What  is  the  matter  with  that- 
fellow  that  be  don't  slacken  that  engine  up — we  are  going  to  go  into 
the  ditch;"  that  the  engine  kept  on  increasing  speed,  and  that  he 
looked  over  the  boiler,  and  Perkins  was  not  there,  whereupon  he 
stopped  the  engine  and  went  back  and  found  Perkins  on  the  bridge' 
with  his  neck  broken,  and  with  his  feet  in  the  direction  in  which  the 
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train  had  been  running;  that  is  to  say,  to  the  west.  He  also  testified 
that  after  the  engine  was  stopped  he  found  that  the  hand  brake  on 
the  tender  was  set 

There  was  also  given  on  the  trial  this  testimony  in  respect  to  the 
condition  of  the  body  of  the  deceased,  when  the  plaintiff  was  ques- 
tioned and  answered  as  follows : 

"Q.  I  wish  to  ask  one  question  tbat  I  had  forgotten.  I  believe  you  stated 
that  yon  saw  the  body  of  your  husband  when  he  was  brought  to  Spokane^ 
did  you?    A.  I  did. 

"Q.  The  right  side  of  his  face,  Just  describe  tliat,  Mrs.  Perkins,  Just  as  to 
wliat  you  saw  in  the  wound  and  in  the  face,  if  anything?  A.  Well.  I  saw 
It  looked  as  if  it  was  crushed  right  In  there,  and  there  were  sUvers  all  along 
the  right  side  of  his  face,  clear  up  into  his  hair  a  way. 

'*Q.  You  mean  slivers  of  wood,  I  presume?    A.  Yes,  sir;  Bllvenk" 

And  the  witness  Dunn  testified,  among  other. things: 

"Q.  Describe  the  right  side  of  his  face  as  near  as  you  can  to  the  court  and 
Jury,  what  condition  was  it  in?  A.  There  was  a  deep  mark  down  the  side 
of  his  face  commencing  as  high  up  as  his  hair  on  his  head,  down  his  face 
across  the  comer  of  his  mouth  to  the  edge  of  his  Jaw,  right  through  there 
into  the  Jaw  [indicating].  It  looked  though  [as  If]  something  had  scraped  his 
face  clear  back  and  broke  the  hide  loose  in  several  places." 

Oldham  also  testified  that  the  day  after  the  acddent  by  which  Per- 
kins lost  his  life,  in  going  through  bridge  182;  he  stopped  and  found 
adhering  to  the  inside  edge  of  one  of  the  upright  pieces  at  the  entrance 
to  the  bridge,  about  6  or  7  feet  above  its  deck,  about  20  or  30  hairs 
which  he  testified  were  of  the  same  color  as  Perkins'  hair,  a  lock  of 
which  was  shown  to  the  witness. 

Surely  there  was  here  testimony  tending  to  show,  not  only  negli- 
gence on  the  part  of  the  defendant  company  in  not  having  the  tender 
to  its  engine  properly  equipped  with  air  brakes,  and  in  maintaining 
a  bridge  too  narrow  for  the  proper  operation  of  its  road,  but  also  tend- 
ing to  show  that  Perkins  lost  his  life  in  the  discharge  of  his  duty  while 
operating  the  defendant's  engine.  He  was,  according  to  the  testimony 
of  the  fireman,  last  seen  alive  almost  immediately  before  the  engine 
reached  the  bridge,  being  then  engaged  in  tightening  the  hand  brake 
of  the  tender,  immediately  after  which,  according  to  the  testimony, 
it  was*his  duty  to  look  and  see  whether  the  brake  was  properly  set, 
the  performance  of  which  duty  required  him  to  lean  out  from  the 
gang  plank  by  means  of  the  handholds  on  the  cab  and  tank,  thereby 
necessarily  lowering  his  head  and  bringing  it  in  contact  with  any  in- 
tervening obstruction.  There  was  testimony  to  the  effect  that  the 
brake  on  the  tender  was  found  set  almost  immediately  after  the  ac- 
cident, and  the  law  presumes  that  the  deceased  also  performed  his 
duty  in  looking  to  see  that  it  was  properly  set.  Texas  &  P.  R.  R.  Cc. 
V.  Gentry,  163  U.  S.  353,  366,  16  Sup.  Ct.  1104,  41  L.  Ed.  186;  Balti- 
more,  etc.,  R.  R.  Co.  v.  Landrigan,  191  U.  S.  461,  474,  24  Sup.  Ct. 
137,  48  L.  Ed.  262;  Northern  Pacific  Railway  Co.  v.  Spike,  121  Fed. 
44,  57  C.  C.  A.  384;  Adams  v.  Bunker  Hill  &  S.  Min.  Co.,  12  Idaho, 
637,  89  Pac.  624,  11  L.  R.  A.  (N.  S.)  844;  Burns  v.  Chicago,  M.  & 
St.  P.  R.  R.  Co.,  69  Iowa,  450,  30  N.  W.  25,  28,  58  Am.  Rep.  227; 
Louisville  &  N.  R.  R.  Co.  v.  Hahn's  Adm'r,  135  Ky.  251,  122  S.  W. 
142;  9  Encyc.  of  Evidence,  pp.  917,  918,  919,  and  cases  there  cited. 
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That  the  cause  of  an  accident  may  be  inferred  from  circumstances 
does  not  admit  of  doubt ;  and,  as  the  testimony  that  has  been  herein 
set  out  must  be  taken  as  true  in  view  of  the  verdict  ol  the  jury  is  it 
not  a  circumstance  tending  to  show  that  Perkins  was  performing  the 
duty  of  looking  to  see  that  the  brake  was  properly  set,  when  within 
a  few  seconds,  or  minutes  at  the  longest,  his  dead  body  was  found  on 
the  bridge  over  which  the  engine  had  just  passed,  and  on  the  same 
side  of  the  track  that  he  rode,  with  his  feet  in  the  direction  the  en- 
gine was  moving,  with  slivers  of  wood  (of  which  material  the  up- 
rights of  the  bridge  were  composed)  in  his  face  "clear  up  into  his  hair 
a  way,"  and  with  his  face  looking  as  if,  according  to  the  testimony  of 
one  of  the  witnesses,  it  had  been  crushed  in,  and,  according  to  that  of 
another,  as  if  "something  had  scraped  his  face  clear  back  and  broke 
the  hide  loose  in  several  places"?  And  is  it  not  a  further  circumstance 
tending  to  the  same  conclusion  that  the  next  day,  according  to  the 
testimony  of  one  of  the  witnesses,  strands  of  hair  were  found  in  the 
edge  of  one  of  the  upright  pieces  at  the  entrance  of  the  bridge,  sim- 
ilar to  the  hair  of  the  deceased?  Undoubtedly  so.  The  case  in  truth 
was  peculiarly  one  for  the  jury  to  determine  whether  or  not  the  death 
of  the  deceased  was  occasioned  by  the  alleged  causes. 

"Twelve  men,"  said  the  Supreme  Court  in  Railroad  Company  v. 
Stout,  17  Wall.  657,  664  (21  L.  EA  745),  "of  the  average  of  the  com- 
munity, comprising  men  of  education  and  men  of  little  education,  men 
of  learning  and  men  whose  learning  consists  only  in  what  they  have 
themselves  seen  and  heard,  the  merchant,  the  mechanic,  the  farmer, 
the  laborer,  these  sit  together,  consult,  apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  proven,  and  draw  a  unanimous  con- 
clusion. This  average  judgment  thus  given  it  is  the  great  effort  of  the 
law  to  obtain.  It  is  assumed  that  12  men  know  more  of  the  common 
affairs  of  life  than  does  one  man,  that  they  can  draw  wiser  and  safer 
conclusions  from  admitted  facts  occurring  than  can  a  single  judge. 
In  no  class  of  cases  can  this  practical  experience  be  more  wisely  ap- 
plied than  in  that  we  are  considering.  We  find,  accordingly,  although 
not  uniform  or  harmonious,  that  the  authorities  justify  us  in  holding 
in  the  case  before  us,  that  although  the  facts  are  undisputed  it  is  for 
the  jury,  and  not  for  the  judge,  to  determine  whether  proper  care  was 
given,  or  whether  they  establish  negligence." 

It  results  that  the  action  of  the  court  below  in  granting  the  motion 
for  judgment  notwithstanding  the  verdict  was  erroneous  and  must  be 
and  hereby  is  reversed,  with  costs  to  the  plaintiff  in  error,  leaving  the 
judgment  entered  upon  the  verdict  in  full  force. 
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OFNER  V.  WEIGEIi. 

(drcnlt  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,084. 

1.  CoNTBACTS  (J  56*) — Consideration — Sufficiency. 

Agreement  upon  a  settlement  of  accounts  between  the  two  principal 
stockholders  of  a  corporation  on  the  retirement  of  one  of  them  was  suf- 
ficient consideration  to  sustain  the  other's  agreement  to  account  for  any 
loss  to  the  retiring  stockholder  that  might  be  discovered  within  one  year, 
resulting  from  the  other  party's  misrepresentation  concerning  the  finan- 
cial condition  of  the  corporation. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  |  344;  Dec.  Dig. 
§  66.*] 

2.  cobpobations   (§   121*)— retirement  of   stockholder — contract   with 

Successor. 

In  an  action  on  a  contract  whereby  defendant  agreed  to  account  to 
plaintiff  for  any  loss  resulting  to  the  latter  from  any  misstatement  by 
defendant  as  to  the  financial  condition  of  a  corporation,  stock  in  which 
plaintiff  sold  to  defendant,  evidence  held  to  sustain  a  finding  as  to  the 
amount  of  loss  so  arising. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  604,  605; 
Dec.  Dig.  f  121.*] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

Action  by  Samuel  Ofner  against  Louis  Weigel,  From  the  judg- 
ment, plaintiflf  appeals.    Affirmed. 

Samuel  R.  Stern,  of  Spokane,  Wash.,  for  appellant 
H.  S.  Hepner,  of  Helena,  Mont.,  for  appellee. 

Before  GILBERT  and-ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge.  Formerly  the  defendant,  who  is 
the  appellee  here,  was  in  equal  partnership  in  the  mercantile  business 
in  Helena,  Mont.,  with  one  Auerbach.  Some  negotiations  were  entered 
upon  between  Auerbach  and  defendant,  looking  to  the  purchase  by 
Auerbach  of  defendant's  interest.  Before  they  were  completed  the 
plaintiff,  Ofner,  agreed  to  and  did  purchase  Auerbach's  interest  for  the 
sum  of  $8,000,  under  an  arrangement  with  defendant  that  a  corpora- 
tion should  be  formed  and  the  business  thereafter  conducted  by  the 
corporation.  The  corporation  was  accordingly  formed  under  the  name 
of  "The  Hub,"  with  a  capital  stock  of  200  shares,  at  the  par  value  of 
$100  each  share.  Of  these  shares  100  were  issued  to  plaintiff,  99  to 
defendant,  and  1  to  H.  S.  Hepner,  the  attorney  and  brother-in-law  of 
defendant,  to  enable  him  to  qualify  as  a  director  of  the  company.  This 
was  in  the  year  1902,  and  the  business  was  thenceforth  conducted  in 
manner  as  agreed.  Besides  the  $8,000  which  Ofner  paid  for  Auer- 
bach's interest  in  the  business,  he  loaned  to  The  Hub  $4,000  without 
interest  for  one  year,  to  be  used  in  the  business.  Ofner  resided  at 
Chicago,  and  by  arrangement  with  defendant  he  was  to  pay  the  bills 
in  Chicago  for  merchandise  purchased  from  time  to  time,  and  did  so 

•For  oUier  caaes  see  same  topic  &  i  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  tndex«» 
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pay  such  brlls,  discounting  them  as  occasion  admitted,  and,  when  with- 
out funds  from  The  Hub,  borrowed  at  the  bank  or  advanced  his  own 
means.  There  were  consequently  two  accounts  to  be  kept — one  at  The 
Hub's  place  of  business  in  Helena,  Mont.,  and  one  at  Chicago  by  the 
plaintiff.  In  this  way  goods  were  purchased  and  on  the  shelves  in 
Montana,  and  it  was  not  known  there  when  the  bills  were  paid  at 
Chicago  until  a  statement  could  be  had  from  plaintiff ;  and,  as  the  tes- 
timony shows,  statements  were  not  always  rendered  promptly.  The 
business  continued  to  be  conducted  in  this  manner  until  the  latter  part 
of  the  year  1905  or  the  first  of  the  year  1906,  when  a  trial  balance  of 
the  assets  and  liabilities  of  The  Hub  was  rendered  by  Weigel  to  Ofner, 
covering  the  years  1903,  1904,  and  1905.  The  statement  shows  a  net 
gain  for  the  three  years  of  $11,323.06,  and  bears  the  following  indorse- 
ment : 

"As  previouBly  explained,  on  each  of  the  statements,  in  arriving  at  the  net 
gain  for  1903  and  1904,  no  account  was  taken  of  the  then  unpaid  bills  for 
stock  taken  in  each  inventory,  as  such  bills  were  in  the  Chicago  office^  end 
not  reported  to  Helena.  This  year  such  bills  were  in  Helena,  and  are  ac- 
counted for  hereon,  thus  producing  the  apparent  loss  of  ^,277.15  for  1905, 
but  which  is  actually  an  item  for  distribution  over  the  three  years  involved 
in  the  final  net  gahi  of  $11,823.06." 

Weigel  went  to  Chicago  with  the  statement,  and  Ofner,  when  he 
examined  it,  was  much  disappointed  and  not  a  little  exasperated  that 
the  business  had  not  earned  a  much  larger  profit.  Weigel  says  of  this 
report  that  it'was  not  a  correct  statement  of  the  then  condition  of  the 
business;  that  it  had  been  padded — ^that  is,  made  to  show  a  larger 
profit  than  had  in  reality  been  earned,  which  was  done  by  taking  no 
account  of  certain  liabilities  payable  to  parties  outside  of  Chicago. 
He  says,  further,  that  Ofner  was  informed  of  the  condition  of  the 
statement,  and  was  agreeable  to  its  being  made  up  in  that  way  with 
a  view  to  sustaining  the  credit  of  The  Hub.  Ofner  denies  this  state- 
ment of  Weigel,  and  declares  that  he  knew  nothing  about  the  padding, 
as  it  is  termed,  of  The  Hub  balance.  However,  at  this  meeting  in 
Chicago,  the  parties  entered  into  a  tentative  agreement,  which  was  re- 
duced to  writing,  but  not  signed,  whereby  Ofner  agreed  to  sell  to 
Weigel  his  100  shares  of  stock  in  The  Hub  for  the  sum  of  $10,000, 
to  be  paid  in  cash,  and  to  accept  in  payment  for  liabilities  owing  to 
him  from  The  Hub  notes  of  the  corporation,  indorsed  by  Weigel,  to 
the  amount  of  $5,000,  and  the  notes  of  Weigel  and  his  wife  for  the 
balance,  these  latter  to  be  secured  by  assignment  of  certain  life  insur- 
ance policies  upon  the  life  of  Weigel.  The  unsigned  agreement  was 
dated  January  23,  1906,  and  probably  is  evidentiary  of  the  time  when 
the  parties  had  come  to  the  understanding.  The  agreement  was  never 
carried  into  effect  in  any  particular.  Weigel  claims  that  he  did  pay  to 
Ofner  on  the  contract  $4,000,  but  in  this  we  believe  him  to  be  in  er- 
ror. He  did  raise,  about  that  time,  through  Hackett,  Carhart  &  Co., 
$4,000;  but  the  money  was  used  in  'the  main  to  pay  other  liabilities 
of  The  Hub,  the  balance  going  to  Ofner  and  being  applied  on  The 
Hub's  liabilities  to  him.  About  this  time  the  manner  of  transacting 
business  by  The  Hub  was  changed,  by  discontinuing  the  Chicago  office 
199F.— 46 
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and  paying  all  the  bills  and  accounts  from  the  Helena  office.  Begin- 
ning with  the  first  of  the  year  1906,  Weigel  rendered  weekly  state- 
•ments  of  purchases,  cash  and  credit  sales,  cash  balance  on  hand,  and 
other  items  of  interest,  the  first  bearing  date  January  6th.  Beginning 
with  March  17,  1906,  these  were  supplemented  by  statements  made  by 
Grause,  being  weekly  "account  of  sales."  These  statements  were  con- 
tinued to  be  rendered  to  Ofner  up  to  the  very  last  of  the  year  1906. 
Crause  was  a  brother-in-law  of  Ofner,  and  was  his  confidential  em- 
ploye in  The  Hub. 

It  is  quite  apparent  from  the  testimony  that  the  parties  were  en- 
deavoring in  the  meanwhile  to  consiunmate  the  transaction  whereby 
Ofner  would  dispose  of  his  interest  in  The  Hub  to  Weigel,  and  other 
negotiations  were  had  tending  to  a  modification  of  the  original  agree- 
ment. The  negotiations  were  delayed  undoubtedly  by  Weigel's  inabil- 
ity to  raise  the  ready  money  with  which  to  make  the  dash  payment  to 
Ofner.  Late  in  January,  1907,  the  parties  did  consummate  an  agree- 
ment whereby  Ofner  sold  his  stock  in  The  Hub  to  Weigel,  and  agreed 
to  step  out  of  the  business,  upon  condition  that  Weigel  reimburse  him 
for  all  the  money  he  had  put  into  the  concern  individually.  Ten 
thousand  dollars  was  payable  at  once  in  money,  and  the  balance  in 
merchandise  to  be  taken  from  the  store  of  The  Hub.  The  $10,000 
was  paid  at  the  time  of  closing  the  arrangement,  and  the  balance  has 
been  subsequently  paid  in  merchandise  as  agreed.  Ofner,  being  sus- 
picious touching  Weigel's  representations  to  him  respecting  the  condi- 
tion of  the  business,  insisted  that  Weigel  give  him  a  contract  to  reim- 
burse him  for  any  sum  that  might  be  due  him  on  account  of  errors 
or  misstatements  of  Weigel.  Accordingly  the  following  memoranda 
of  agreement  were  made  and  signed  by  the  parties : 

'•Helena,  Montana,  Feb.  5,  1907. 
"Memorandnm  of  Agreement  between  Samuel  Ofner  and  Louis  Weigel  in  re 
Respective  Interests  in  The  Hub,  a  Montana  Corporation: 

"Mr.  Ofner  cancels  all  his  right,  title,  and  interest  in  and  to  the  said  cor- 
poration, surrenders  all  shares  of  stock  and  collateral,  and  cancels  aU  claims 
for  moneys  advanced  by  him  to  the  said  corporation  or  procured  for  it 

"In  return  he  is  to  receive  back  all  moneys  so  advanced  (including  original 
investment),  with  interest  at  the  rate  of  6  per  cent  per  annum,  to  be  paid  as 
follows:  Ten  thousand  dollars  cash,  and  balance  in  merchandise  at  its  actual 
cost  to  the  corporation;  the  nature  and  kind  of  stock  to  be  selected  by  said 
Ofner.  [Signed]    Louis   Weig^ 

"Samuel  Ofner. 

"The  above  is  acceptable  to  The  Hub,  C5orporation. 

"[Signed]    Louis  Weigel,  President 

"[SeaL]    Attest:    [Signed]    H.  S.  Hepner,  Secretary." 

"Helena,  Mont..  Feb.  5,  1907. 

"This  agreement,  made  and  entered  into  between  Samuel  Ofner  and  Louis 
Weigel,  witnesseth: 

"That  whereas,  the  said  parties  hereto  have  this  day  effected  a  settlement 
whereby  the  said  Samuel  Ofner  surrenders  all  of  bis  rights  and  claims  in 
and  to  and  against  the  corporation  known  as  The  Hub;  and  whereas,  said 
settlement  was  based  upon  certain 'statements  presented  to  him  by  the  said 
Louis  Weigel,  purporting  to  be  statements  containing  a  true  and  correct- 
statement  of  all  the  business  of  the  said  corporation,  together  with  the  in 
ventory  of  merchandise  on  hand,  and  that  the  said  Samuel  Ofner  accepted 
the  said  statement  to  be  true  and  correct: 

"Now,  therefore,  it  is  agreed  by  and  between  the  parties  hereto  that  ic 
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consideration  of  tlie  said  Samuel  Ofner  making  the  said  settlement,  that 
should  said  Samuel  Ofner  at  any  time  within  one  year  from  the  date  hereof 
discover  or  ascertahi  any  errors  or  misstatements  to  have  been  contained  in 
the  said  statement  as  aforesaid,  and  upon  which  settlement  was  effected, 
then,  and  in  that  event,  the  said  Weigel  agrees  to  make  good  and  reimburse 
the  said  Samuel  Ofner  with  any  and  all  amounts  that  may  be  due  to  said 
errors  or  misstatements. 

**In  witness  whereof,  the  said  parties  have  hereunto  set  their  hands  and 
aflteed  their  seals  the  day  and  year  herein  first  above  written. 

"[Signed]    Samu^  Oftier  [Seal.] 
••ISignedJ    Louis   Weigel   [Seal.].'* 

The  present  suit  is  based  upon  the  latter  agreement,  and  is  for  an 
accounting.  The  gist  of  the  bill  is  that,  plaintiff  having  furnished  the 
greater  part  of  the  money  for  carrying  on  the  business  of  The  Hub, 
it  was  agreed  that  Weigel  should  keep  a  careful  and  true  account  of 
the  business,  and  that  in  pursuance  of  such  agreement  the  defendant 
did,  from  time  to  time,  furnish  to  plaintiff  statements  of  the  sales,  col- 
lections, purchases,  and  other  matters  pertaining  to  the  business ;  that, 
being  dissatisfied  with  the  management  and  conduct  of  said  business, 
,  the  plaintiff  exacted  of  defendant,  at  the  time  of  the  consummation  oi 
said  agreement  of  sale  of  the  stock  of  the  company  to  defendant,  the 
contract  sued  on.    As  a  breach  of  the  contract  it  is  alleged : 

'That  among  the  items  which  were  improperly  charged  by  the  said  de- 
fendant, who  had  absolute  control  of  all  such  matters,  and  which  said  items 
he  has  failed  and  refused  to  correct,  are  many  showing  an  apparent  payment 
for  merchandise,  which  amounts,  however,  were  not  paid,  and  which,  so  far 
as  at  present  discovered,  ammmt  to  the  sum  of  $3,916.29;  that  there  are 
other  amounts  paid  out  of  said  business  of  said  corporation  charged  to  the 
said  corporation,  and  by  reason  of  whiclf  this  plaintiff  was  charf?ed  with 
one-half  of  the  amount  thereof,  which  were  personal  items  for  articles  usedT 
personally  by  the  defendant  and  his  family,  and  which  it  was  absolutely 
improper  to  charge  to  the  expenses  of  said  businesi?,  or  to  charge  in  whole 
or  in  part  to  this  plaintiff  as  a  stockholder  thereof;  and  that  there  are  still 
other  items  showing  mistakes  in  addition,  subtraction,  and  in  entries  in 
books,  which  will  amount  to  several  hundred  dollars,  and  aU  of  the  aforesaid 
items  are  contained  in  the  books  of  account,  check  books,  and  other  books 
used  by  the  defendant,  and  in  his  custody,  and  under  his  control,  as  part  of 
the  books  of  said  corporation.  The  Hub.*" 

The  defendant  denies  liability,  and  alleges  want  of  consideration  to 
support  the  contract. 

Aside  from  the  trial  balance  and  the  weekly  statements  hereinbefore 
noticed,  Weigel  rendered  to  Ofner  a  trial  balance,  called  "Annual 
Statement — Dec.  31st,  1902,"  showing  net  gain  $6,452.01,  and  another 
December  31,  1906,  showing  net  loss  $17,059.65.  The  testimony  was 
taken  before  a  master,  who  rendered  findings  of  fact,  among  others 
that  the  annual  statement  or  trial  balance,  covering  the  years  1903, 
1904,  and  1905,  contained  errors  and  misstatements,  as  follows: 

"1.  Items  purporting  to  have  been  paid  to  various  creditors  of  said  corpo- 
ration, but  which  were  not  in  fact  paid  as  reported  in  such  statements,  to  wit: 
Goldsmith,  Feiss  &  Co.  (three  items— ?Gli4.35 ;  $411.50 ;  $316.50). .  $1,352.35 

Levi  Strauss  &  Co. 200.24 

W.   li.  Douglass  &  Co 493.80 

A.  B.  Kirschman  &  Co 317.65 

Hackett,  Carhart  &  Co 313.64 

$2,677.68 
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"2.  Items  purporting  to  have  been  connected  with  the  bnslnefis  of  The  Hub^ 
but  which  were  In  fact  Items  of  personal  use»  paid,  however,  out  of  funds  be* 
longing  to  the  said  The  Hub,  to  wit: 

T.  O.  Power $108.50 

F.    WelgeL 5.00 

Holter  Hardware  Co 4.91 

T.  C.  Power 2.40 

A.   M.   Holter 27.15 

Emll    Well 32.60 

Holter  Hardware  Co 79.98 

S.  F.  Myers  &  Co 83.70 

Matt    SUler 40.10 

Holter  Hardware  Co 20.17 

N.  Y.  Dry  Goods  Co 112.80 

Mrs.    Weigel 25.00 

$542.21 

"3.  Items  entered  twice  upon  the  books  of  the  said  corporation  The- Hub, 
to  wit: 

Oantner,  Mattem  Co $11^81 

Coal    25.00 

Freight 25.00 

$238.81 
**4.  Error  in  statement  of  indebtedness  of  The  Hub  to  Union 
Bank,  to  wit $500.00 

"That  the  total  of  all  misstatements  and  errors  contained  in  said  state- 
ments and  shown  by  ttie  testimony  is  $3,958.70." 

The  court  rendered  a  decree  on  these  findings  in  favor  of  plain- 
tiff in  the  sum  of  $390.51,  covering  items  contained  in  subdivi- 
sions 2  and  3  of  the  master's  findings.  From  this  decree  the  plain- 
tiflf  appeals. 

[1]  The  plaintiff  claims  that,  under  the  contract  sued  on,  he  is 
entitled  to  recover  all  sums  of  money  of  which  he  was  unjustly- 
deprived  while  he  was  a  stockholder  of  The  Hub.  This  is  not  a 
suit  to  annul  the  agreement  whereby  Ofner  severed  his  relations 
with  The  Hub  on  account  of  the  fraud  of  Weigel  in  rendering  false 
statements  touching  the  business  of  the  concern  from  time  to 
time,  but  is  simply  for  an  accounting  and  recovery  under  the  con- 
tract of  February  5,  1907.  The  contract  itself  is  vague  and  indefi- 
nite, and  it  is  difiicult  to  say  what  the  parties  meant  by  it.  '  It  re- 
cites that  a  settlement  had  been  effected,  which  setflement  was 
predicated  upon  certain  statements  rendered  to  Ofner  by  Weigel, 
"purporting  to  be  statements  containing  a  true  and  correct  state- 
ment of  all  of  the  business  of  the  said  corporation,"  and  then  it 
was  agreed  that,  should  Ofner  "discover  or  ascertain  any  errors 
or  misstatements  to  have  been  contained  in  the  said  statement  as 
aforesaid,  and  upon  which  settlement  was  effected,  then,  and  in 
that  event,  the  said  Weigel  agrees  to  make  good  and  reimburse 
the  said  Samuel  Ofner  with  any  and  all  amounts  that  may  be  due 
to  said  errors  or  misstatements." 

It  is  difficult  to  perceive  how  Ofner  could  be  affected  by  such 
errors  and  misstatements,  in  view  of  the  manner  in  which  he  dis- 
posed of  his  interest  in  The  Hub.    He  simply  sold  to  Weigel  on 
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the  tfjrms  and  conditions  that  Weigel  reimburse  him  for  all  the 
money  that  he  put  into  the  business.  If  there  were  ever  so  many 
errors  and  misstatements  in  statements  rendered  to  Ofner,  it  could 
not  affect  the  amount  of  the  consideration  Ofner  was  to  receive  for 
his  interest  in  the  business.  The  errors  and  misstatements  might 
afford  reason  for  abrogating  the  contract  of  sale;  but,  if  the  sale 
stands,  then  there  would  seem  to  be  little  reason  for  recovery  un- 
der the  present  contract.  The  only  construction  upon  which  the 
contract  sued  on  can  be  upheld  is  that  the  statements  referred  to 
constituted  the  inducement  for  Ofner  to  sell  at  the  figure  agreed 
upon.  If  The  Hub  was  entitled  to  larger  profits  than  such  as  were 
represented  to  Ofner,  then  he  would  be  entitled  to  his  share  of 
such  larger  profits.  In  this  view,  there  was  consideration  to  up- 
hold the  contract;  the  consideration  being  the  settlement  agreed 
upon. 

[2]  Much  controversy  and  a  good  deal  of  speculation  is  indulged 
in  with  respect  to  what  statement  or  statements  the.  contract  con- 
templates as  forming  the  basis  of  the  settlement.  Appellee  insists 
that  reference  was  made  to  the  one  statement  covering  the  years 
1903,  1904,  and  1905,  while  appellant  claims  that  the  agreement 
had  in  purview,  not  only  this  statement,  but  the  statement  for 
the  year  1906,  as  well  as  the  weekly  reports  made  during  the  year 
1906  by  appellee  and  Crause  to  appellant,  and  the  trial  balance 
for  the  year  1902.  There  is  some  dispute  as  to  whether  Ofner 
had  received  the  statement  for  1906  when  the  final  agreement  was 
entered  into  for  the  disposal  of  his  interest  in  The  Hub.  But,  in 
the  view  we  take  of  the  controversy,  it  can  make  no  material  dif- 
ference under  the  testimony  whether  it  be  one  or  all  of  these  state- 
ments and  reports  that  is  within  the  contemplation  of  the  agree- 
ment. 

It  will  be  noted  that  plaintiff  has  not  endeavored,  through  ex- 
pert testimony  or  otherwise,  to  obtain  an  accurate  and  reliable 
statement  of  the  condition  of  the  business  of  The  Hub  up  to  and 
at  the  time  he  disposed  of  his  interest  therein  finally,  with  which 
to  compare  the  statements  and  reports  rendered  by  Weigel,  and 
thereby  to  determine  what  errors  and  misstatements  appear  by 
such  statements  and  reports;  but  the  statements  and  reports  are 
compared  with  themselves  to  ascertain  discrepancies,  and  it  is 
sought  thereby  to  charge  Weigel  with  such  discrepancies.  Such 
discrepancies,  however,  could  do  no  injury  to  plaintiff,  unless  they 
deprived  him  of  some  right  or  property  to  which  he  was  entitled. 

Now,  as  to  the  items  comprised  by  subdivi3ion  1  of  the  master's 
findings,  aggregating  $2,677.68,  it  satisfactorily  appears  that  they 
embrace  amounts  for  which  certain  checks  were  drawn  against 
The  Hub ;  but  the  checks  were  never  used.  They  were  destroyed, 
and  checks  of  later  dates,  and  perhaps  different  denominations, 
were  drawn  covering  the  previous  amounts.  These  discrepancies 
were  discovered  by  comparison  of  the  weekly  reports  with  the 
stubs  of  the  check  book.  Now,  since  it  appears  that  the  checks 
reported  as  drawn  and  paid  were  in  fact  not  paid,  but  destroyed, 
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the  funds  of  The  Hub  were  not  reduced  or  depleted  by  the  mere 
incident  of  drawing  the  checks,  and  consequently  Ofner  was  not 
injured  by  the  apparent  misstatement  We  quite  agree  with  the 
trial  court  in  its  disposition  of  the  question  pertaining  to  those 
items.  So  of  the  item  comprised  by  the  fourth  subdivision  of  the 
master's  report.  This  item  was  mistakenly  entered  as  payment  on 
merchandise  account,  when  it  should  have  been  entered  as  payment 
on  an  obligation  due  Union  Bank.  The  money  was  in  reality  paid 
to  the  bank,  and  the  error  in  posting  could  affect  neither  The  Hub 
nor  the  plaintiff  injuriously. 

As  to  the  items  comprised  by  subdivisions  2  and  3  of  the  mas- 
ter's report,  these  are  such  as  it  may  be  said  that  Weigel  profited 
by  to  the  detriment  of  Ofner,  but  not  to  the  full  amount  of  such 
items.  It  may  be  assumed  that  Ofner  was  the  owner  of  a  one-half 
interest  in  The  Hub  by  reason  of  his  ownership  of  one-half  of  the 
capital  stock.  He  could  have  no  interest  beyond  that  proportion. 
This  would  entitle  him  to  be  reimbursed  in  amount  equal  to  one- 
half  of  these  items,  and  the  decree  of  the  trial  court  respecting 
them  was  proper. 

The  plaintiff's  entire  claim  for  relief  comprises  these  items: 

Items  of  bills  claimed  to  have  been  paid,  but  not  paid $  2,677  68 

Items  purported  to  have  been  connected  with  the  business  .of  The 

Hub,  but  in  fact  paid  for  personal  use 542  21 

Items  entered  twice  on  the  books 238  81 

Error  in  statement  of  indebtedness  to  the  Union  Banlc 500  00 

Net  gain  at  close  of  the  year  1902 6,452  01 

Net  gain  for  the  years  1903  and  1904 13,621  00 

Net  gain  for  the  year  1905 11,871  93 

Net  gain  for  the  year  1006 11,199  11 

$47,102  77 
One-half  of  which*  is $23,551  39 

We  have  disposed  of  the  first  four  items  of  the  claim.  The  fifth 
is  the  amount  shown  as  net  gain  by  the  trial  balance  or  annual 
statement  for  1902.  In  what  way  it  is  claimed  that  this  is  an  error 
or  misstatement  does  not  appear.  As  has  been  previously  indi- 
cated, no  final,  accurate,  and  reliable  statement  of  the  assets  of 
The  Hub  was  ever  made,  in  comparison  with  which  it  was  possi- 
ble to  determine  the  errors  of  previous  statements,  and  the  com- 
parison is  simply  of  one  statement  with  another.  Applying  the 
test  adopted,  no  error  or  misstatement  has  been  shown  relative 
to  the  net  gain  for  the  year's  business  for  1902. 

The  sixth  item  is  the  aggregate  net  gain  for  the  years  1903  and 
1904.  The  seventh  does  not  appear  from  any  report  or  statement 
rendered.  It  is  near  the  amount,  however,  of  the  net  gain  given 
in  the  statement  for  the  years  1903,  1904,  and  1905.  A  net  loss 
was  reported  in  this  statement  for  the  year  1905  of  $2,277.15.  This 
amount,  deducted  from  the  aggregate  gain  for  the  three  years, 
gives  as  a  net  gain  $11,323.06.  No  figures  or  other  statement,  or 
evidentiary  facts  otherwise,  are  shown  to  support  the  sixth  and  sev- 
enth items  as  claimed.  Nor  does  it  appear,  from  any  method  of 
deduction,  that  the  statement  of  net  gain  for  the  years  1903,  1904, 
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and  1905  is  an  error  or  misstatement  in  any  degree,  except  as  the 
items  reported  by  the  master  to  have  been  for  the  personal  use  of 
.Wcigel,  and  erroneously  entered,  and  the  items  twice  entered  on 
the  books,  may  have  affected  the  final  net  results. 

As  it  relates  to  the  eighth  item  of  plaintiff's  claim,  it  does  not 
appear  wherein  the  item  arises  out  of  any  error  or  misstatement  of 
Wcigel.  The  1906  trial  balance  shows  a  net  loss  of  $17,059.65  for 
the  year.  No  figures  have  been  deduced  showing  that  that  is  an 
error  or  misstatement  in  any  way,  while,  on  the  other  hand,  Weigel 
has  fairly  well  explained  the  cause  of  the  apparent  heavy  falling 
oflf  in  profits  for  that  year.  A  very  large  item  consists  in  reports 
of  interest  charges  by  Ofner  that  had  been  previously  withheld  by 
him.  Without  going  into  the  subject  in  detail,  it  is  sufficient  to 
say  that  it  has  in  no  way  been  shown  that  the  net  loss  reported 
by  the  trial  balance  of  1906  is  an  error  or  misstatement  to  the  in- 
jury of  plaintiff. 

The  decree  appealed  from  will  be  affirmed,  with  costs  to  the  re- 
spondent.      V 


KMiliOGO-MAOKAT  CO.  v.  HAVRD  HOTEL  00.  et  aLt 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,048. 

1.  Guaranty  (|  30*) — Liability. 

Where  the  president  and  secretary  of  a  corporation  si^ed  a  guaranty 
of  a  contractor's  liabiUty  for  supplies  solely  in  their  official  and  not  in 
their  individual  capacity,  they  could  not  be  made  indiyidually  liable 
thereon. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  dent  Dig.  ||  80-^;  Dec. 
Dig.  I  30.*] 

2.  Guaranty  (f  21*) — Estoppbl. 

A  partnership  and  the  members  thereof  were  not  estopped  to  deny  lia- 
bility on  a  guaranty  for  the  payment  of  supplies  furnished  to  a  contrac- 
tor by  reason  of  a  letter  written  to  the  seller  of  the  supplies  several 
months  after  they  had  been  furnished  to  the  contractor. 

[Ed.  Note. — ^Fbr  other  cases,  see  Guaranty,  Cent  Dig.  {  23;  Dec.  Dig. 
♦  2L*] 
8.  CoRPORATiONa  (f  484*) — Powers — Guaranty. 

Under  Rev.  Codes  Mont  |  3889,  providing  that  corporations  organized 
thereunder  shall  h'ave  power  to  enter  into  any  obligations  or  contracts 
essential  to  the  transaction  of  their  ordinary  affairs,  or  for  the  purposes 
of  the  corporation,  and  section  3890,  declaring  that  no  corporation  shall 
possess  any  corporate  powers,  except  such  as  are  necessary  to  the  powers 
so  enumerated,  a  mercantile  corporation  has  no  power  to  guarantee  the 
obligations  of  others. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig;  |  1815 ;  Dec. 
Dig.  f  484.*] 

4.  Corporations    (|   888*) — Powers — ^Ultra    Vires — ^Application    of   Doc- 
trine. 

The  doctrine  of  ultra  vires  may  not  be  invoked  to  defeat  justice  or 
work  a  legal  wrong. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  ||  1556-1567; 
Dec.  Dig.  I  388.*] 

•For  otker  caies  m«  tame  topic  A  8  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexts 
t  Rehearing  denied  November  2,  UU. 
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6.  COBPOBATTOWS    (|   888*) — GUABANTT — ^UlTBA   VIBEB — ^EbTOPPBt. 

A  private  corporation  engaged  in  constructing  a  hotel  building,  having 
contracted  with  B.  to  furnish  and  put  in  plumbing  appliances^  transmit- 
ted to  plaintiff,  to  whom  B.  had  applied  for  supplies,  a  letter,  signed  by 
the  hotel  company's  president  and  secretary,  informing  plaintiff  that  B. 
had  been  awarded  the  contract  for  plumbing  and  heating  the  hotel,  that 
he  had  placed  his  order  for  material  with  plaintiff  on  terms  that  he  wa9 
to  pay  60  per  cent  of  bills  on  delivery  and  balance  in  60  days,  and  stat- 
ing that  the  writers  were  prepared  to  meet  such  terms  with  B.^  so  that 
plaintiff  would  be  perfectly  safe  in  shipping  material  to  him.  Plaintiff 
furnished  the  materials  on  the  strength  of  the  letter,  and  B.  failed  to 
make  the  payments  as  agreed.  Held  that,  the  hotel  company  having  re- 
ceived the  benefits  of  the  materials  furnished  by  plaintiff  on  che  faith 
of  the  guaranty  that  the  price  should  be  paid  by  B.,  and  being  in  a  posi- 
tion to  protect  itself  by  withholding  from  B.  sufficient  to  pay  plaintiff's 
demand,  it  was  estopped,  when  sued  on  the  guaranty*  to  claim  that  it 
was    ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  1556-1667; 
Dec.  Dig.  I  888.*1 

In  Error  to  the  Circuit  Court  of  *  the  United  States  for  the  District 
of  Montana.  ^ 

Action  by  the  Kellogg-Mackay  Company,  a  corporation,  against  the 
Havre  Hotel  Company  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  as  to  Havre  Hotel  Company,  and  af- 
firmed as  to  the  other  defendants. 

The  complaint  contains  the  uimal  aUegations  of  the  incorporation  of  the 
Havre  Hotel  Company,  of  the  Broadwater-Pepin  Company,  and  of  the  co- 
partnership of  Simon  Pepin  and  E.  T.  Broadwater;  the  defendants  B.  T. 
Broadwater  and  B.  C.  Carruth  being  sued  In  their  individual  capacity.  It 
is  further  alleged  that  prior  to  November  7,  1904,  the  Havre  Hotel  Company 
entered  into  a  contract  with  one  P.  H,  Brader,  whereby  Brader  agreed  to 
furnish  the  labor  and  materials  for  the  installment  of  a  heating  plant  and 
necessary  plumbing  and  other  pipe  fitting  in  a  certain  building  then  in  course 
of  construction,,  known  as  the  Havre  Hotel ;  that  shortly  afterwards  Brader 
placed  an  order  with  the  plaintiff,  at  Minneapolis,  Minn.,  for  the  necessary 
materials,  supplies,  and  fixtures  to  be  used  by  him  in  carrying  out  his  con- 
tract with  the  Hotel  Company;  that  on  the  7th  day  of  November,  1904,  the 
defendants,  Havre  Hotel  Company,  a  corporation,  Broadwater-P^ln  Com- 
pany, a  corporation,  Broadwater-Pepin  Company,  a  copartnership,  E.  T.  Broad- 
water, and  E.  C.  Carruth,  for  a  valuable  consideration,  made,  executed,  and 
delivered  to  the  plaintiff  a  certain  writing  offering  or  proposing  to  guarantee 
the  payment  by  Brader  for  the  materials  so  ordered  when  furnished,  as  fol- 
lows: 

•*Havre,  Montana,  Nov.  7th,  1904. 

"Kellogg-Mackay-Cameiron  Co.,  Minneapolis,  Minn, — Gentlemen:  Mr.  P.  H. 
Brader,  of  this  place,  was  awarded  the  contract  for  plumbing  and  heating  the 
new  Hotel  Havre,  which  is  under  construction  here  now,  and  informs  us  that 
he  has  placed  the  order  for  material  for  this  work  with  your  firm,  on  terms 
that  he  is  to  pay  you  60%  of  your  bills  when  material  is  on  the  ground  here 
(less  freight)  and  balance  in  60  days.  We  are  prepared  to  meet  these  terms 
with  Mr.  Brader,  so  that  you  will  be  perfectly  safe  in  shipping  him  this  ma- 
terial." 

It  is  then  further  alleged  that  on  the  9th  of  November,  1904,  the  plaintiff 
duly  accepted  said  offer  in  writing,  as  follows:  "Your  communication  of  the 
7th  Instant  guaranteeing  the  account  of  P.  H.  Brader  for  the  material  which 
we  are  to  ship  him  for  the  new  Hotel  Havre,  and  stating  terms  of  payment 
on  same,  received.  The  same  is  satisfactory  to  us" — said  acceptance  being 
delivered  to  the  defendants  at  Havre,  Mont.,  about  November  11th ;  that  after 
the  receipt  of  such  acceptance  by  the  defendants,  they,  and  each  of  them, 
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remained  silent,  and  Intentionally  refused  to  notify  plaintiff  of  tbe  receipt  of 
such  acceptance;  that,  by  such  silence  and  failure  to  notify  the  plaintiff,  de- 
fendants, and  each  of  them,  are  estopped  to  deny  that  the  proposal  of  Novem- 
ber 7,  lOOi,  and  the  acceptance  thereof  of  November  9,  1904,  did  not  create 
between  the  said  defendants  and  plaintiff  a  contract  of  guaranty  of  the  ac- 
count of  the  said  Brader;  that  the  plaintiff,  being  deceived  and  misled  by 
the  silence  of  the  defendants,  furnished  the  material  to  Brader;  and  that 
the  defendants  by  their  silence  and  failure  to  notify,  misled  and  deceived 
plaintiff  into  providing  said  materials,  and  are  thereby  estopped  to  now  deny 
that  the  said  proposal  of  guaranty  and  the  said  acceptance  thereof  did  not 
create  between  them,  the  defendants  and  the  plaintiff,  a  contract  of  guaranty. 
Other  matter  is  shown,  but  is  not  material  here. 

The  answer  states,  in  effect,  that  on  or  about  the  7th  day  of  November,  1904, 
E.  T.  Broadwater,  as  president,  and  E.  G.  Carruth,  as  secretary  and  treasurer, 
wrote  and  signed  the  letter  to  plaintiff,  as  set  forth  in  the  complaint ;  that 
said  Broadwater  and  Carruth  were  president  and  secretary  and  treasurer,  re- 
spectively, of  the  Havre  Hotel  Company,  but  that  they  had  no  authority  from 
the  board  of  trustees  or  stockholders  of  the  Havre  Hotel  Company  in  any 
way  or  manner  to  bind  the  said  Hotel  Company  as  guarantor  of  the  account 
of  P.  H.  Brader,  by  proposing  to  guarantee  the  same,  or  otherwise ;  that  none 
of  the  defendants  signed  said  letter,  or  ratified  it,  in  any  way  or  manner, 
or  made  any  proposal  or  guaranty  of  said  account  of  said  Brader,  or  guar- 
anteed the  same.  , 

By  an  amended  reply  the  plaintiff  alleges  that  the  supposed  guaranty  of 
November  7,  1904,  was  written  upon  the  letter  head  of  Broadwater-Pepin  Com- 
pany and  in  the  handwriting  of  E.  T.  Broadwater,  one  of  the  signers  of  the 
letter ;  that  E.  T.  Broadwater  was  then,  and  for  a  long  time  prior  thereto  had 
been,  the  manager  for  said  Broadwater-Pepln  Company,  and  one  of  its  of- 
ficers; that  the  plaintiff  believed  in  good  faith  that  the  letter  was  that  of 
the  Broadwater-Pepin  Company,  and  acting  upon  that  belief  wrote  the  letter 
of  November  9th,  as  set  forth  in  the  third  amended  complaint,  and  then  re- 
Iterates  the  allegation  that  the  defendant  Broadwater-Pepin  Company  re- 
mained silent  after  the  receipt  of  the  letter  of  November  7th,  for  which  rea- 
son it  became  estopped  from  denying  that  the  guaranty  was  binding  upon  it 

It  was  shown  at  the  trial  that  the  plaintiff,  Kellogg-Mackay  Company,  is 
the  successor  to  the  Kellogg-Mackay-Cameron  Company.  John  H.  Finnegan, 
the  traveling  agent  of  Kellogg-Mackay-Cameron  Company,  solicited  from 
Brader  the  order  for  the  materials  in  question.  He  says,  among  other  things, 
that  Broadwater  had  the  care  of  the  business  of  the  Broadwater-Pepin  Com- 
pany, that  he  (Finnegan)  had  business  dealings  with  both  Mr.  Broadwater 
and  Mr.  Carruth  in  connection  with  the  order  placed  for  the  materials  for  the 
hotel,  and  that  he  received  a  letter  in  an  envelope  from  Carruth,  which  he 
took-  to  be  a  guaranty  for  the  payment  of  the  goods.  This  letter  he  for- 
warded to  Kellogg-Mackay-Cameron  Company  at  Minneapolis,  together  with 
the  order  for  the  material    The  letter  is  as  follows : 

"Broadwater-Pepin  Co.,  General  Merchants. 

"Havre,  Montana,  Nov.  7th,  1904. 
••Kellogg,  Mackay-Cameron  Co.,  Minneapolis,  Minn. — Gentlemen:  Mr.  P.  H. 
Brader,  of  -this  place,  was  awarded  the  contract  for  plumbing  and  heating 
the  new  Hotel  Havre,  which  is  under  construction  here  now,  and  informs  us 
that  he  has  placed  the  order  for  material  for  this  work  with  your  firm,  on 
terms  that  he  is  to  pay  you  60%  of  your  bills  when  material  is  on  the  ground 
here  (less  freight)  and  balance  in  60  days.  We  are  prepared  to  meet  these 
terms  with  Mr.  Brader,  so  that  you  will  be  perfectly  safe  in  shipping  him 
this  material. 

"Respty.,  B.  T.  Broadwater,  Pres. 

,  "B.  C.  Carruth,  Secty.  &  Treas." 

He  later  states  that  he  believed  the  financial  standing  of  Brader  was  not 
good,  but  that  the  Broadwater-Pepin  Company  was  responsible. 

Dan  Donovan,  the  manager  of  the  business  at  Minneapolis,  testified  that 
he  received  the  order  for  the  material  in  question,  together  with  the  supposed 
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guaranty,  and  that  he  wrote  Broadwater-Pepin  Company,  Hayre,  Mont^  on 
November  9,  1904,  as  follows: 

''Gentlemen:  Your  communication  of  the  7th  ins\.,  guaranteeing  the  ac- 
count of  P.  H.  Brader  for  the  material  which  we  are  to  ship  him  for  the 
new  Hotel  Havre,  and  stating  terms  of  payment  on  same  received.  The 
same  is  satisfactory  to  us.  We  would  also  state  to  you  that  we  have  already 
shipped  to  Mr.  Brader  on  open  account  material  to  even  considerable  more 
value  than  this.  We  appreciate  the  guaranty,  but  would  not  have  insisted 
upon  it  from  Mr.  Brader,  as  we  know  that  Brader  is  honest,  although  poor. 
Hoping  that  the  material  which  we  delivered  to  Mr.  Brader  for  you  will  be 
satisfactory,  and  that  he  will  do  you  a  first-class  job,  we  are, 

'"Yours  truly,  Kellogg-Mackay-Cameron  Co., 

"Dan  Donovan.  Mgr." 

He  also  testified,  among  other  things,  that  he  knew  of  Broadwater-Pepin 
Company  through  mercantile  reports,  and  also  knew  they  were  the  owners 
of  the  Hotel  Havre,  in  which  the  material  was  to  be  installed  by  Brader; 
that  the  material  consigned  to  Brader  was  all  used  in  the  hotel ;  and  that  no 
payments  had  been  made  upon  the  account  Other  correspondence  between 
the  parties  is  also  shown  by  this  witness,  to  wit: 

A  letter  written  by  Kellogg-Mackay-Cameron  Company  to  Broadwater-Pepln 
Company  on  March  30,  1905,  which  reads  as  follows: 

**Gentlen^n:  On  November  7th,  1904,  you  wrote  us  giving  us  the  terms 
of  payment  you  had  made  with  P.  H.  Brader  for  heating  and  plumbing  your 
hotel,  and  guaranteeing  payment  to  us  for  all  the  material  we  were  to  de- 
liver to  Mr.  Brader  for  that  hotel  according  to  the  terms  mentioned  in  your 
letter  of  the  7th.  Although  we  have  repeatedly  requested  Mr.  Brader  to  for- 
ward us  the  60%  of  the  amount  of  our  invoices,  and  have  recently  asked  him 
to  pay  the  biU  in  full,  as  it  is  all  past  due  according  to  our  arrangement 
with  you  and  Mr.  Brader  previous  to  the  time  of  delivery  of  the  material,  still 
up  to  the  present  writing  we  have  not  received  one  cent  from  Mr.  Brader 
on  account  of  all  that  materiaL  We  would  therefore  ask  that  you  make  your 
guaranty  good  and  send  us  your  check  for  the  amount  Mr.  Brader  owes 
us  for  our  material  used  In  your  hoteL 

"Yours  truly,  Kellogg-Mackay-Cameron  Co., 

"Dan  Donovan,  Mgr." 

And  a  letter  in  reply,  of  date  April  3,  1905,  reading  as  follows: 
"Carnal  &  Carruth,  Real  Estate,  Loans,  Collections. 

"Havre,  Montana,  April  3rd,  1905. 

"Kellogg-Mackay-Cameron  Co.,  Minneapolis,  Minn. — Gentlemen:  Your  fii- 
vor  of  the  30th  ult  to  hand.  In  reply  will  say  that  we  are  very  much  sur- 
prised that  Mr.  Brader  has  not  paid  you  for  material  which  he  ordered  from 
you  last  fall  and  which  you  wrote  our  firm  about  on  Nov.  9th.  We  notice 
you  write  as  though  you  had  received  a  guaranty  from  us  for  Brader*s 
goods,  which  is  an  error.  We  wrote  you  on  Nov.  7th,  stating  that  Mr.  Brader 
had  received  the  contract  for  plumbing  and  steam  fixtures  for  the  new  Hotel 
Havre,  and  that  he  had  informed  us  that  he  placed  the  order  with  your  house 
on  terms  that  he  was  to  pay  60%  of  the  bills  when  the  material  arrived  here 
at  Havre,  and  your  recent  letter  is  the  first  notification  that  he  had  not  done 
so.  We  stated  that  we  were  prepared  to  meet  the  terms  as  above  stated  with 
Mr.  Brader,  and  felt  that  you  would  be  safe  in  shipping  the  goods  to  hiuL 
We  do  not  remember  of  making  any  other  arrangements  with  you,  but  for 
your  information  will  state  that  we  have  not  paid  Mr.  Brader  up  in  full  for 
his  work  on  the  hotel  and  will  not  do  so  until  we  hear  from  you.  Aside  from 
this,  will  state  that  Mr.  Brader  is  honest  and  will  pay  his  accounts.  He  ap- 
pears to  be  willing  to  settle  up  the  material  account,  but  states  that  there  are 
several  matters  needing  adjustment  with  you  before  he  can  do  so.  We  hope 
the  matter  will  be  settled  in  a  satisfactory  manner,  and  can  assure  you  that 
we  will  do  all  in  our  power  to  assist  in  straightening  out  the  affair. 
"Very  truly  yours,  Broadwater-Pepin  Co., 

"By  E.  T.  Broadwater,  Sect'y  &  Treas.' 
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f  Plaintiff  further  adduced  the  testimony  of  0*  V.  Kellogg.  Whereupon,  plain- 
tiff having  rested  Its  case,  the  defendants  moved  the  court  for  a  nonsuit  and 
dismissal,  on  the  ground  that  no  proof  had  heen  adduced  establishing  or  tend- 
ing to  establish  the  contract  of  guaranty  pleaded  in  the  complaint^  The  court, 
however,  permitted  the  plaintiff  to  offer  additional  testimony,  and  Brader, 
being  called,  testified  in  effect  that  he  was  acquainted  with  the  corporation, 
Broadwater-Pepin  Company,  and  that  Broadwater  had  done  business  for  the 
company,  which  was  all  he  knew  of  the  relation  of  Broadwater  to  the  com- 
pany; that  Broadwater  was  in  the  mercantile  business  in  Havre,  and  had 
been  for  several  years;  and  that  Broadwater  represented  the  company  In 
the  ordinary  mercantile  transactions.  R.  E.  Hammond  testified  that  accord- 
ing to  common  repute  Broadwater  transacted  the  business  for  the  Broadwater- 
Pepin  Company,  which  has  always  been  his  understanding.  E.  T.  Broadwater 
testified  that  on  April  3,  1905,  he  was  the  secretary  and  treasurer  of  the 
Broadwater-Pepin  Company,  and  that  he  wrote  the  letter  of  that  date^ 

The  motion  for  a  nonsuit  being  renewed,  it  was  jgranted  as  to  all  of  the 
defendants  except  the  Broadwater-Pepin  Company.  E.  T.  Broadwater  was 
again  called  for  the  defendants,  and  testified  that  he  wrote  the  letter  of  No- 
vember 7th,  addressed  to  Kellogg-Mackay-Cameron  Company,  for  Brader ;  that 
Carruth  was  the  secretary  and  treasurer  of  the  Havre  Hotel  Company,  and 
that  witness  was  the  president  thereof;  that  Brader  came  to  him  and  asked 
him  if  he  would  give  him  a  letter  from  the  Broadwater-Pepin  Company ;  that 
witness  told  him  he  could  not  write  any  letter  from  the  corporation;  that 
the  Hotel  Company  would  write  It;  that  he  thereupon  wrote  the  letter,  and 
signed  it,  and  Carruth  signed  it  with  him;  that  he  signed  the  same  on  be- 
half of  the  Havre  Hotel  Company;  that  Carruth  took  the  letter  and  signed 
It,  and  witness  did  not  know  what  Carruth  had  done  with  it;  that  he  re- 
ceived'the  letter  of  November  9th,  which  was  misplaced;  that  no  further  cor- 
respondence was  had  until  he  received  the  letter  of  the  80th  of  March,  1905 ; 
that  he  wrote  the  letter  of  April  3,  1905,  in  reply  to  the  -March  letter ;  that 
he  was  a  small  stockholder  in  the  Havre  Hotel  Company,  which  stock  he  sub- 
scribed  for  after  the  fire  occurred  in  Havre;  and  that  his  firm,  corporation, 
the  Broadwater-Pepin  Company,  had  no  stock  in  the  Havre  Hotel  Company. 
Brader  and  Carruth  both  corroborate  Broadwater  in  his  statement  that  the 
letter  of  November  7th  was  written  in  behalf  of  the  Havre  Hotel  Company, 
that  Carruth  took  some  stock  in  the  Hotel  Company,  and  that  the  account  on 
the  part  of  the  Hotel  Company  with  Brader  was  settled  by  arbitration. 

The  defendant,  having  rested,  moved  the  court  to  Instruct  the  Jury  to  return 
a  verdict  in  its  favor,  and  the  plaintiff,  at  the  same  time,  moved  for  a  di- 
rected verdict  in  its  favor  and  against  the  defendant  Broadwater-Pepin  Com- 
pany, on  the  ground  that  there  was  no  evidence  in  the  case  establishing  or 
tending  to  establish  a  defense  to  plaintiff's  cause  of  action,  and  that  the  evi- 
dence established  a  cause  against  the  defendant  Broadwater:Pepln  Company. 
The  court  denied  the  motion  of  plaintiff,  and  sustained  the  motion  of  de- 
fendant Broadwater-Pepin  Company,  and  granted  Judgment  accordingly. 

Galen  &  Mettler,  of  Helena,  Mont.,  for  plaintiff  in  error. 
Clayberg  &  Horsky,  of  Helena,  Mont.,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
The  question  for  consideration  is  whether  the  trial  court  erred,  first, 
in  granting  a  nonsuit  in  favor  of  all  the  defendants  except  the  Broad- 
water-Pepin Company,  the  corporation;  and,  second,  in  directing  a 
verdict  for  the  said  Broadwater-Pepin  Company.  There  can  scarcely 
be  a  question  that  as  to  all  the  defendants,  except  the  Havre  Hotel 
Company,  the  nonsuit  was  properly  granted.  No  evidence  was  ad- 
duced to  show  that  either  the  Broadwater-Pepin  Company,  a  copart* 
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nership,  or  E.  T.  Broadwater  or  E.  C.  Carruth,  individually,  signed 
the  letter  of  November  7,  1904.  Hence  they,  or  either  of  them,  can- 
not be  held  liable  upon  such  alleged  guaranty. 

[1]  The  testimony  of  Broadwater,  Carruth,  and  Brader  tends  very 
strongly  to  establish  the  fact,  if  there  can  be  a  question  about  it,  that 
the  letter  of  November  7th  was  written  in  behalf  of  the  Havre  Hotel 
Company,  and  was  signed  by  Broadwater,  president,  and  Carruth, 
secretary  ^nd  treasurer,  they  acting  in  their  official  and  not  in  their 
individual  capacity;  and  whatever  liability  or  obligation  was  entered 
into  or  incurred  by  the  writing  was  the  liability  or  obligation  of  the 
Havre  Hotel  Company,  and  not  that  of  Broadwater  or  Carruth  indi- 
vidually. This  is,  in. effect,  alleged  in  the  answer;  but  it  is  further 
averred  as  a  defense  that  the  Havre  Hotel  Company  was  not  author- 
ized to  bind  itself  by  contract  of  guaranty. 

There  is  evidence  tending  to  show  that  Broadwater-Pepin  Company, 
the  corporation,  was  the  active  agent  in  the  construction  of  the  Havre 
Hotel,  and  that  company  concedes,  as  plainly  as  can  be,  writing  the 
letter  of  November  7th,  as  witness  its  letter  of  April  3d,  signed  "Broad- 
water-Pepin Co.,  by  E.  T.  Broadwater,  Sect'y  &  Treas.,"  although 
the  fact  appears  that  it  did  not  sign  such  letter.  The  letter  of  April 
3d  states,  "We  have  not  paid  Mr.  Brader  up  in  full  for  his  work  on 
the  hotel,  and  will  not  do  so  until  we  hear  from  you,"  which  would 
seem  to  confirm  its  agency  in  the  affair,  while  denying  liability.  It 
appears,  further,  however,  that  Broadwater-Pepin  Company  had  no 
interest — "not  one  cent,"  as  expressed  by  Broadwater  on  the  witness 
stand — in  the  Havre  Hotel  Company.  What  Donovan  said  as  to  the 
ownership  of  the  hotel  by  Broadwater-Pepin  Company  is  merely  his 
own  opinion  or  conclusion,  without  the  statement  of  any  facts  to  sup- 
port it.  Broadwater  could  not  have  signed  the  letter  of  November  7th 
for  the  Broadwater-Pepin  Company,  as  he  was  not  president,  but  sec- 
retary and  treasurer,  of  that  company,  but  was  president  of  the  Havre 
Hotel  Company. 

[2]  But  it  is  urged,  notwithstanding,  that  the  Broadwater-Pepin 
Company  is  bound  by  the  alleged  warranty,  as  evidenced  by  the  letter 
of  November  7th,  through  estoppel  in  remaining  silent  and  thereby 
inducing  plaintiff  to  act  upon  it,  which  is  the  real  issue  here.  It  will 
be  noted  that  the  letter  of  April  3d  was  written  subsequent  to  the  time 
that  plaintiff  had  acted  in  filling  the  order  of  Brader  for  the  materiafs, 
hence  the  letter  could  not  have  induced  plaintiff  in  any  way  to  extend 
credit  to  Brader. 

The  legal  question  involved  is  whether  the  Havre  Hotel  Company 
and  the  Broadwater-Pepin  Company,  or  either  of  them,  are  bound  or 
may  be  held  liable  upon  a  contract  of  guaranty.  This  is  the  second 
time  the  case  has  been  here ;  the  first  coming  up  oh  the  sufficiency  of 
the  complaint,  which  was  held  good. 

The  corporations  here  represented  were  organized  under  the  general 
laws  of  the  state  of  Montana,  and  a  corporation  so  organized  has  the 
power  "to  enter  into  any  obligations  or  contracts  essential  to  the  trans- 
action of  its  ordinary  affairs,  or  for  the  purposes  of  the  corporation." 
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Section  3889,  Rev.  Codes  of  Montana.  Section  3890  provides  that 
"no  corporation  shall  possess  any  corporate  powers  except  such  as 
are  necessary  to  the  exercise  of  the  powers  so  enumerated,"  having 
reference  to  the  previous  section. 

[3]  As  to  the  Havre  Hotel  Company,  it  may  be  assumed,  as  we 
have  reached  the  conclusion  that  the  trial  court  is  in  error  in  granting 
a  nonsuit  as  to  it,  that  it  was  not  empowered  by  its  articles  of  incor- 
poration to  enter  into  contracts  or  obligations  of  guaranty.  And  as 
to  the  Broadwater-Pepin  Company,  it  appears,  at  least  inferentially, 
that  it  also  was  not  so  empowered,  by  reason  of  the  fact  that  it  was 
a  mercantile  concern,  and  the  authority  to  guarantee  the  obligations  of 
others  is  not  usual  or  common  to  the  business.  It  is  a  well-settled 
principle  of  law  that : 

**A  contract  of  a  corporation,  which  is  ultra  vires,  in  the  proper  sense,  that 
is  to  say,  outside  the  object  of  its  creation  as  defined  in  the  law  of  its  organ- 
ization, and  therefore  beyond  the  powers  conferred  hpon  it  by  the  Legislatore, 
is  not  voidable  only,  but  wholly  void,  and  of  no  legal  effect  The  objection 
to  the  contract  is,  not  merely  that  the  corporation  ought  not  to  have  made 
it,  but  that  it  could  not  make  it  The  contract  cannot  be  ratified  by  either 
party,  because  it  could  not  have  been  authorized  by  either.  No  performance 
on  either  side  can  give  the  unlawful  contract  any  validity,  or  be  the  founda- 
tion  of  any  right  of  action  upon  it" 

It  is  unnecessary  to  state  the  reason  upon  which  the  principle  is 
founded.  Central  Transp.  Co.  v.  Pullman  Car  Co.,  139  U.  S.  24,  59, 
11  Sup.  Ct.  478,  35  L.  Ed.  55;  Thoihas  v.  Railroad  Co.,  101  U.  S. 
71,  25  L.  Ed.  950;  Penn.  Co.  v.  St  Louis,  Alton,  etc.,  R.  R.,  118 
U.  S.  290,  6  Sup.  Ct  1094,  30  L.  Ed.  83;  Humboldt  Min.  Co.  v. 
American  Manuf'g,  Mining  &  Milling  Co.,  62  Fed.  356,  10  C.  C.  A. 
415. 

This  is  clear  logic,  and  it  has  been  held  that  a  contract  of  guaranty, 
which  is  beyond  the  express  or  implied  authority  to  execute,  is  void 
and  unenforceable.  M.,  W.  &  M.  Plank  Road  Co.  v.  W.  &  P.  Plank 
Road  Co.,  7  Wis.  59.  The  rule  has  application  to  railroad  companies. 
They  have  no  power  to  guarantee  the  bonds  of  another  company,  un- 
less authorized  by  the  act  of  incorporation  or  by  other  statutes  to  do 
so.  Louisville,  etc.,  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S.  552, 
567,  19  Sup.  Ct.  817,  43  L,  Ed.  1081. 

[4]  But  this  doctrine,  which  is  referred  to  by  Mr.  Thompson  in 
his  work  on  Corporations  as  the  strict  doctrine  of  ultra  vires,  may 
not  be  invoked  to  defeat  justice  or  work  a  legal  wrong.  3  Thomp- 
son on  Corporations  (2d  Ed.)  §  2778.  In  Railway  Co.  v.  McCar- 
thy, 96  U.  S.  258,  267,  24  L.  Ed.  693,  Mr.  Justice  Swaync  says : 

"The  doctrine  of  ultra  vires,  when  invoked  for  or  against  a  corporation, 
should  not  be  allowed  to  prevail,  where  it  would  defeat  the  ends  of  justice 
or  work  a  legal  wrong." 

In  San  Antonio  v.  Mehaffy,  96  U.  S.  312,  315,  24  L.  Ed.  816,  the 
distinguished  jurist  gave  expression  to  the  same  principle  in  this 
wise: 

'The  doctrine  of  ultra  vires,  whether  invoked  for  or  against  a  corporation, 
is  not  favored  in  the  law.  It  should  never  be  applied  where  it  will  defeat 
the  ends  of  justice,  if  such  a  result  can  be  avoided.'* 
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Perhaps  the  doctrine  as  announced  by  Mr.  Justice  Swaync,  which 
is  one  really  of  estoppel,  is  not  strictly  applicable,  unless  in  excep- 
tional cases,  where  the  corporations  involved  are  of  a  public  or 
quasi  public  character ;  but  it  would  seem  to  be  suited  with  strong 
reason  and  emphasis  to  the*  operation  of  merely  private  corpora- 
tions, when  such  corporations  have  received  the  benefits  of  the  ob- 
ligations which  they  are  seeking  to  repudiate,  and  has  been  so  ap- 
plied in  a  variety  of  cases.  Butler  v.  Cockrill,  73  Fed.  945,  953, 
20  C.  C.  A.  122;  In  re  Waterloo  Organ  Co.  (D.  C.)  128  Fed.  517; 
Quinby  v.  Consumers'  Gas  Trust  Co.  (C.  C.)  140  Fed.  362;  Wayte 
v.  Red  Cross  Protective  Society  (C.  C.)  166  Fed.  372;  Burke  Land 
&  Live  Stock  Co.  v.  Wells  Fargo  &  Co.,  7  Idaho,  42,  60  Pac.  87; 
Meholin  v.  Carison,  17  Idaho,  742,  107  Pac.  755,  134  Am.  St.  Rep. 
286;  Carson  City  Sav.  Bank  v.  Carson  City  Elevator  Co.,  90  Mich. 
550,  51  N.  W.  641,  30  Am.  St.  Rep.  454;  Whitney  Arms  Co.  v. 
Barlow  et  al,  63  N.  Y.  62,  20  Am.  Rep.  504;  Timm  v.  Grand  Rap- 
ids Brewing  Co.,  160  Mich.  371,  125  N.  W.  357,  27  L.  R.  A.  (N. 
S.)  186;  Iowa  Drug  Co.  v.  Souers,  139  Iowa,  72,  117  N.  W.  300, 
19  L.  R.  A.  (N.  S.)  115;  Marshalltown  Stone  Co.  v.  Des  Moines 
Brick  Mfg.  Co.,  149  Iowa,  141,  126  N.  W.  190;  First  National 
Bank  of  Kansas  City  v.  Guardian  Trust  Co.,  187  Mo.  494,  86  S. 
W.  109,  70  L.  R.  A.  79;  Whitehead  v.  American  Lamp  &  Brass 
Co.,  70  N.  J.  Eq.  581,  62  Atl.  554;  Earie  v.  American  Sugar  Re- 
fining Co.,  74  N.  J.  Eq.  751,  71  Atl.  391;  First  Nat.  Bank  of  Line- 
ville  V.  Alexander,  152  Ala.  585,  44  South.  866. 

[5]  To  apply  the  principle  here,  the  Havre  Hotel  Company,  a 
corporation  merely  private  in  its  organization  and  business  rela- 
tions, was  engaged  in  the  construction  of  a  hotel  building.  Brader 
was  a  contractor  for  putting  in  the  plumbing  appliances,  and  or- 
dered his  materials  and  supplies  from  the  plaintiff  company.  Along 
with  the  order  was  transmitted  to  the  plaintiff  the  letter  of  Novem- 
ber 7th.  The  plaintiff  company  furnished  the  materials  on  the 
strength  of  the  letter.  The  Havre  Hotel  Company  got  the  benefit 
of  the  materials,  and,  while  the  Hotel  Company  may  have  paid 
Brader  in  full  of  his  contract,  it  was  in  a  position  at  all  times  to 
protect  itself  against  its  guaranty  by  withholding  from  Brader  suf- 
ficient to  pay  plaintiflf  its  demand.  It  did  not  do  this,  and,  having 
received  the  benefit  of  the  materials  furnished  by  the  plaintiflf  upon 
its  guaranty  that  the  price  thereof  should  be  paid  by  Brader,  it 
would  work  a  palpable  injustice  to  the  plaintiff  if  the  Hotel  Com- 
pany was  not  required  to  pay  the  demand.  In  other  words,  it 
would  defeat  justice  and  work  a  legal  wrong  to  permit  the  Hotel 
Company  to  escape  on  the  plea  that  its  contract  of  guaranty  was 
beyond  its  power  to  make.  We  are  of  the  opinion  that  under  the 
conditions  attending  the  transaction  the  Hotel  Company  is  es- 
topped to  deny  its  liability  under  the  guaranty. 

It  is  quite  different  with  the  Broadwater-Pepin  Company.  It 
did  not  sign  the  guaranty,  although  it  might  have  inferentially,  by 
the  letter  of  April  3d,  admitted  responsibility  under  it.  The  ma- 
terials were  not  furnished  on  the  Broadwater-Pepin  Company's 
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responsibility,  for  they  were  furnished  on  the  guaranty  of  Novem- 
ber 7th,  which  was  the  contract  of  the  Havre  Hotel  Company.  The 
former  company  has  no  interest  in  the  latter,  and  received  no 
benefit  from  the  materials  furnished  by  plaintiff  for  the  construc- 
tion of  the  hotel  building.  With  it,  the  elements  of  estoppel  against* 
insisting  that  the  contract  of  guaranty  is  ultra  vires  and  void  are 
entirely  wanting.  It  was  engaged  in  mercantile  business,  and  the 
power  of  guaranteeing  the  obligations  of  others  would  appear,  as 
previously  indicated,  to  be  foreign  to  the  usual  purpdses  of  such 
a  business. 

We  arc  of  the  opinion,  therefore,  that  the  Broadwater-Pepin 
Company  is  not  estopped  to  deny  liability  under  the  alleged  guar- 
anty, and  the  trial  court  was  not  in  errdr  in  directing  a  verdict  in 
its  behalf.  But  for  the  error  in  granting  the  nonsuit  as  to  the 
Havre  Hotel  Company,  the  judgment  rendered  must  be  reversed, 
and  the  cause  remanded,  for  such  other  proceedings  as  may  seem 
proper  not  inconsistent  with  this  opinion. 


NORTHERN  PAO.  RY.  00.  T.  ALDERSON  et  nr. 

(Olrcult  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,062, 

L  Evidence  ({  116*)— Changed  CoNDmoNs  Subsequent  to  Acoidbnt— 
Limitation. 

Wliere,  In  an  action  for  injuries  at  a  raUroad  crossing,  both  parties 
Introduced  photographs  of  the  location,  is  was  not  error  for  the  court  to 
admit  evidence  that  the  alleged  obstruction  to  a  view  of  the  track  from 
the  public  road  had  been  cut  away  by  the  raUroad  company  subsequttit 
to  the  accident;  It  being  limited  by  an  instruction  that  the  jury  should 
consider  It  only  to  explain  the  photographs. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  f{  134,  135;  Dec. 
Dig.  {  116.*] 

2.  Railroads  (|  827*)-*Oro8sino  Accident— Cai»  Required. 

Travelers  on  a  public  highway,  approaching  a  railroad  crossing,  are 
required  to  use  their  senses  of  sight  and  hearing  to  detect  the  approach 
of  trains,  and,  when  the  track  is  obscured  to  the  sight,  greater  care  is 
devolved  on  them  In  the  use  of  the  sense  of  hearing,  and  In  listening  they 
must  be  so  disposed  as  probably  to  listen  effectively;  otherwise,  still 
greater  care 'should  be  observed  by  not  venturing  on  the  track  until  It  is 
ascertained  that  It  will  be  clear,  especially  If  trains  are  frequently  pass- 
ing. 

[Ed.  Note.— For  other  cases^  see  Railroads,  Cent  Dig.  (|  1043-1056; 
Dec.  Dig.  f  327.*] 

8L  Railroads  (S  350*) — Cbossinq  Accident — Contributobt  Neolioenoe. 

In  an  action  for  Injuries  in  a  railroad  crossing  accident,  whether 
plaintiffs  were  negligent  In  approaching  the  crossing  held  for  th^  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Oent  Dig.  H  1152-1192; 
Dec  Dig.  {  350.*] 

4  Railroads  (f  850*H-0bossino  Accident — Question  fob  Jubt — ^Photo- 
graphs. 

In  an  action  for  injuries  at  a  railroad  crossing,  photographs  taken  at 
Tarlous  points  along  the  highway  approaching  the  crossing,  showing  the 
Tiew  of  the  track  In  the  direction  from  which  the  train  approached,  were 

•fdr  otlitr  CAJIM  lee  Mint  topic  *  |  nfxnamR  In  Dtc.  it  Am.  Digs.  1M7  to  date,  ft  Rep'r  IndtzM 
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not  conclusive  evidence  that  the  situation  was  one  of  nnbtstructel  view, 
since,  without  proof  showing  the  viewpoint  of  the  photographer,  his  dis- 
tance from  the  scene,  and  the  direction  in  which  the  camera  was  pointed 
the  photographs  were  valueless  for  evidential  purposes,  and*  such  proof 
having  be^i  given,  its  weight  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  SI  1152-1192; 
Dec.  Dig.  {  350.* 

Photographs  as  evidence  In  civil  actions,  see  note  to  Porter  ?•  Buc^ey, 
78  O.  C.  A.  145.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern Division  of  the  Eastern  District  of  Washington. 

Action  by  George  Alderson  and  wife  against  the  Northern  Pa- 
cific Railway  Company.  Judgment  for  plaintiflfs,  and  defendant 
brings  error.    Affirmed. 

This  is  an  action  to  recover  damages  for  personal  injuries  sustained  by 
Mrs.  Cora  G.  Alderson,  one  of  the  defendants  In  error,  and  a  child,  through, 
the  alleged  negligence  of  the  plaintiff  in  error,  and  also  damages  for  the  loss 
of  a  team  and  the  wrecking  of  a  wagon.  For  convenience,  Uie  parties  will 
be  referred  to  as  they  were  entitled  In  the  trial  court 

At  the  time  of  the  accident  complained  of,  the  plaintiffs,  Alderson  and 
wife,  with  two  children,  were  riding  In  a  wagon  drawn  by  a  span  of  horses, 
and  traveling  east  on  a  public  highway  which  crossed  the  track  of  the  rail- 
road; the  track  running  somewhat  in  a  northeasterly  and  southwesterly  di- 
rection. In  approaching  the  track  from  the  west,  a  view  of  It  could  be  had 
from  a  hill  or  small  elevation  some  100  yards  distant  From  the  hill  the  road 
descends  to  a  bridge,  the  eastern  end  of  which  Is  in  the  neighborhood  of 
180  feet  from  the  track.  George  Alderson,  the  husband,  was  driving.  The 
seat  was  on  springs  above  the  bed  of  the  wagon,  and  the  occupants  rested 
their  feet  on  the  dashboard  In  front  Alderson  was  sitting  on  the  r^ht ;  Ms 
wife  on  the  left,  with  a  babe  In  her  arms.  The  other  child  was  riding  in 
the  wagon  bed.  As  they  attempted  to  drive  across  the  railroad  track,  an  en- 
gine drawing  a  train  of  passenger  coaches,  coming  from  the  north,  collided 
with  the  team,  killing  the  horses,  overturning  the  wagon,  and  injuring  Mrs. 
Alderson  and  the  chUd  riding  in  the  wagon  bed.  There  were  brush  and  high 
weeds  growing  along  the  roadway  on  the  north  side,  extending  from  the  east 
end  of  the  bridge  toward  the  railroad  track ;  also  along  the  railroad  track  from 
the  roadway  northward. 

Alderson  describes  the  manner  In  which  the  accident  came  about  in  sub- 
stance as  follows:  That,  In  driving  east,  he  came  to  the  top  of  the  raise 
west  of  the  bridge;  that  from  there  they  were  In  p^aln  view  of  the  track, 
and  he  looked  both  ways,  and  saw  no  indication  of  any  train;  Uiat  he  came 
to  the  bridge,  aild  at  a  point  Just  as  they  were  leaving  it,  but  without  stop- 
ping, he  looked  both  ways  and  listened,  and  saw  no  train  in  either  direction, 
nor  did  he  hear  any ;  that  he  drove  on  to  within  20  to  80  feet,  from  where 
he  was  sitting  in  the  wagon,  of  the  railroad  track,  and  stopped,  and,  not  be- 
ing able  to  see  through  the  brush  that  had  been  aUowed  to  grow  up  on  the 
right  of  way,  listened,  and  looked  both  ways ;  neither  hearing  nor  seeing  any 
train,  he  drove  on,  and  Just  as  his  horses'  fore  feet  stepped  over  the  track, 
the  first  raU,  he  saw  the  train  coming  into  the  gap,  50  feet  from  the  crossing; 
that  he  pulled  back  on  his  lines,  but  the  engine  struck  the  horses,  doing  the 
damage  complained  of;  that  no  whistles  were  blown  nor  alarm  given,  except 
that  the  en^e  gave  two  little  squeaks — an  attempt  to  whistle — ^Just  as  it 
struck  the  team.  The  team  is  described  as  moving  at  a  smooth  walk  at  the 
time.  Alderson  further  testifies  that  Just  as  one  passes  off  the  bridge  there 
is  an  open  space  through  which  a  plain  view  dould  be  had  for  miles  either 
way,  but  that  the  brush  extended  from  there  up  to  within  10  feet  of  the 
railroad  track,  completely  obstructing  the  view  to  the  north,  the  direction 
from  which  the  train  came;  that  he  knew  the  schedule  time  of  the  train, 
and  it  was  late  in  passing. 

•For  other  cases  see  same  topic  ft  |  numbxb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Mrs.  Alderson  describes  the  experience  thns :  "Ajpter  we  crossed  the  bridge 
—when  we  came  to  the  bridge,  we  could  see  through  the  bushes  there.  There 
is  a  little  space  there,  and  we  could  see  through  the  bushes .  there ;  but  we 
couldn't  see  no  train,  and  we  listened  and  looked  both  ways,  and  couldn't  see 
no  train.  We  went  on  about  20  to  25  feet,  when  we  stopped  there  and  look- 
ed both  ways  and  listened ;  and  we  didn't  see  no  train  nor  hear  any,  and  we 
ventured  on.  We  got  the  horses  right  to  the  track,  and  the  fore  feet  over 
the  track,  when  I  noticed  the  train.  I  kept  looking  all  the  time,  and  I  said : 
There's  the  train.'  I  didn't  say  that,  excuse  me;  I  said,  'Back'— ^that's  the 
words — I  said,  *Back,'  and  I  went  as  high  as  the  car.  I  seen  the  top  of  the 
car,  and  that's  the  last  I  remember."  She  further  states  that  she  kept  look- 
ing along  there,  but  did  not  see  the  train  until  it  came  to  the  cattle  guards, 
which  was  the  first  time  she  could  see  it;  that  the  trees  and  bushes  and 
things  extended  up  to  within  10  to  12  feet  of  the  railroad  track,  and  up  the 
track  a  quarter  of  a  mile,  and  that  these  obscured  their  vision  until  they 
drove  dn  the  track.  On  cross-examination,  she  says  they  stopped  within  20 
to  80  feet  of  the  track,  and  looked  both  ways  and  listened,  and  that  she  kept 
looking  all  the  time,  and  saw  nothing  of  the  train  until  the  horses'  feet  were 
on  the  track,  and  could  hear  nothing. 

Dwinnell,  a  witness  who  was  at  the  time  in  a  field  to  the  south  of  the 
public  road,  and  a  little  east  of  the  railroad  track,  testifies  that  he  saw 
Alderson  come  down  the  road,  and  saw  the  train  coming;  that  he  was  in 
plain  view  of  both;  that  when  Alderson  came  down  and  crossed  the  bridge, 
and  had  proceeded,  according  to  witness'  Judgment,  halfway  to  the  railroad 
track,  he  halted  his  horses ;  that  witness  Uien  turned  east,  and  when  he  had 
gone  two  or  three  steps  his  attention  was  attracted  by  three  short  whistles 
of  the  engine,  and,  looking  about,  he  saw  Mrs.  Alderson  fall  away  from  the 
wagon;  that  he  heard  no  signal  or  warning  whatever  from  the  train  until 
the  three  whistles  were  given  as  the  collision  took  place;  that  at  the  time 
of  the  accident  trees  and  brush  were  growing  along  the  road  and  along  the 
railroad  right  of  way,  and  that  **from  where  Mr.  Alderson  was  he  couldn't 
see  anything ;  if  he  had  been  right  at  the  track  he  could" ;  and  that  the  brush 
came  up  within  less  than  a  rod  of  the  track,  in  his  estimation.  On  cross- 
examination,  witness  'further  states  that,  according  to  his  judgment.  Aider- 
son  was  about  halfway  between  the  bridge  and  the  railroad  track  when  he 
stopped.  Witness  is  sure  that  from  where  they  stopped  they  could  not  see 
anything  of  the  train — ^they  could  not  see  it  through  the  brush;  that  they 
could  see  the  train,  if  they  were  right  up  near  the  track,  but  they  would  have 
to  get  "right  almost  on  the  crossing"  to  do  it 

Other  witnesses  corroborate  these  as  to  the  trees  and  brush  growing  along 
the  roadway  and  the  railroad  right  of  way,  and  as  to  the  inability  of  persons 
traveling  upon  the  public  road  at  the  time  to  see  an  approaching  train  coming 
from  the  north  until  very  near  the  railroad  track.  Other  testimony  was 
also  adduced  tending  to  show  that  the  engine  gave  no  signal  or  warning  of 
its  approach  to  the  road  crossing,  except  the  whistles  given  right  at  the 
time  of  the  collision. 

For  the  defense  there  was  offered  a  series  of  five  photographs,  taken  with 
the  camera  at  the  height  of  about  4  feet  6  inches  from  the  ground.  The 
first  of  the  series  was  taken  from  a  point  in  the  center  of  the  wagon  road, 
30  feet  from  the  railroad  track,  looking  towards  the  track.  Two  men  can 
be  seen  on  the  track  720  feet  north  of  the  crossing.  The  second  was  also 
taken  in  the  center  of  the  wagon  road,  but  40  feet  from  the  track,  looking 
towards  the  east.  The  two  men  can  be  seen  on  the  track  to  the  north  900 
feet  distant  The  third  was  taken  50  feet  distant,  looking  back  across  the 
track.  It  shows  the  track  back  as  far  as  the  cattle  guard  north,  which  would 
be. perhaps  50  feet  from  the  road.  The  fourth  presents  a  view  with  the 
camera  a  little  farther  away,  and  looking  northeasterly.  In  this  picture, 
also,  are  shown  two  men  on  the  track,  900  feet  north  of  the  crossing.  The 
fifth  was  taken  from  a  position  down  the  track  80  feet  from  the  crossing, 
looking  northward  along  the  track.  Such  is,  in  effect,  the  testimony  re- 
specting the  taking  of  these  photographs.  From  a  scrutiny  of  the  photo- 
graphs, it  would  appear  that,  from  the  wagon  road  as  one  approached  the 
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track,  for  more  than  80  feet  westward,  there  was  a  clear  ylew  of  the  trae^ 
looking  northward. 

George  Howe,  the  locomotive  engineer  on  the  train,  testified;  *^  whistled 
for  the  crossing  at  about  the  regular  place,  perhaps  a  little  bit  below,  be- 
cause our  crossing  whistling  post  is  in  a  little  close  to  the  crossing,  and 
when  about,  I  should  Judge,  halfway  between  that  distance,  I  saw  the  team 
that  came  through  a  little  gap  that  there  is  in  the  willows  there,  and  that 
would  perhaps  leave  me  off  600  or  700  feet  from  the  crossing,  and  I  couldn't 
tell  whether  there  was  anybody  in  the  wagon  or  not  I  could  see  the  team 
and  wagon  traveling  through  this  little  open  space,  and  for  fear  that  they 
didn't  hear  me  I  reached  up  and  give  just  a  little  crossing  whistle,  to  simply 
call  their  attention  before  they  would  come  out  from  behind  the  second  clump 
of  bushes.  It  wasn't  a  loud  whistle ;  it  was  just  an  ordinary  crossing  whistle, 
which  would  consist  of  four  low  whistles ;  and  at  about  the  time  I  had  blowed 
that  whistle  I  saw  the  horses'  heads  come  out  around  the  second  clump  of 
bushes,  which  would  leave  them,  I  should  judge,  about  40  feet  frohi  the 
track.  Well,  I  was  sure  that  they  didn't  see  me,  or  else  it  was  somebody  that 
was  going  to  be  kind  of  smart,  and  drive  up  close  to  the  track ;  but  in  order 
to  warn  them  thoroughly,  I  reach  up  to  open  the  bell  ringer,  but  whether  it 
rung  I  could  not  swear,  because  it  happened  so  quick ;  but  I  took,  and  instead 
of  letting  go  of  the  whistle,  I  commenced  to  whistle  short  successive  blasts 
of  the  whistle,  and  when  the  team  got  within  about  10  feet  of  the  track  I 
saw  him,  and  I  guess  it  was  his  wife,  both  looked  i  up  at  me  in  this  manner 
(illustrating),  when  the  horses'  .he^ds  were  within  I  should  judge  about  10 
feet  from  the  track,  and,  instead  of  stopping,  he  reached  over  with  the  lines, 
they  were  slack,  and  commenced  to  whip  his  horses  up.  I  commenced  to 
whistle  louder  then,  and  at  that  time  put  on  the  emergency  air  to  stop  as 
quick  as  I  could.  I  was  perhaps  50  feet  from  them  when  I  applied  the  air 
brakes — the  full  emergency.  When  he  seen  he  couldn't  get  across,  he  stopi)ed 
his  horses  and  tried  to  back,  as  I  judge,  and  swing  them  around  to  the  right, 
and  I  struck  the  left  horse  on  the  shoulder.  That's  the  last  I  seen,  because 
I  dodged  back  behind  the  boiler  head,  because  I  didn't  know  what  would  hit 
— because  there  is  danger  of  things  coming  in  through  my  window.  I  stopped 
as  soon  as  I  could,  and  went  back  and  helped  them."  The  train,  in  the  judg- 
ment of  witness,  was  going  about  35  miles  an  hour.  The  whistling  post  is 
about  80  rods  from  the  crossing,  a  little  beyond  which  the  track  curves  to 
the  right  looking  northward.  On  cross-examination,  witness  states  that  he 
had  always  whistled  for  the  crossing  since  he  had  been  on  the  run,  but  that 
he  forgot  it  sometimes.  He  was  positive  that  he  did  not  forget  to  whistle  at 
this  time.  He  testifies  that  he  whistled  again,  a  low  crossing  whistle,  with- 
in 100  to  150  feet  from  the  crossing,  and  then  commenced  to  blow  the  suc- 
cessive whistles,  which  continued  up  to  the  collision.  When  he  saw  the  team 
and  gave  the  crossing  whistle,  they  were  60  feet  or  more  from  the  track,  and 
the  next  time  he  saw  them  the  horses'  heads  were  **just  coming  from  behind 
this  second  clump  of  bushes,"  and,  according  to  his  judgment,  the  bushes 
were  at  least  40  or  50  feet  from  the  track.  It  was  then  that  he  began  sound- 
ing the  danger  signal 

The  conductor,  W.  E.  Preston,  heard  only  the  alarm  signal,  and,  looking 
out,  first  on  one  side  of  the  train  and  then  on  the  other,  saw  the  wreck. 

The  brakeman,  James  L.  Bates,  was  sitting  in  the  smoking  car,  and  heard 
the  short  blasts  of  the  whistle  sounded  at  intervals  and  a  light  application  of 
the  brakes,  that  being  about  three  or  four  telegraph  posts  from  the  crossing, 
in  his  estimation  600  feet,  from  the  crossing.  He  then  walked  to  the  rear  of 
the  car,  got  down  on  the  step,  and  by  that  time  the  train  had  passed  the 
crossing.  When  he  opened  the  door  and  looked  back,  he  saw  the  team,  which 
had  been  struck  by  the  engine.  On  cross-examination  the  witness  says: 
••When  he  blew  the  first  blast  of  the  whistle,  I  sat  at  the  window  like  this 
(illustrating)  and  looked  out,  expecting  to  see  some  stock;  but  he  kept  it 
up.  so  I  went  to  the  vestibule  and  opened  the  door  and  looked  out" 

The  fireman,  Dave  White,  was  not  sure  that  the  engineer  blew  a  whistle 
at  the  whistling  post,  but  heard  a  whistle  before  they  got  to  the  crossing. 
He  next  heard  a  short  alarm,  and,  seeing  the  engineer  apply  the  emergency 
air,  he  looked  out,  but  by  that  time  they  had  hit  the  team. 
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H.  L.  Kogers,  the  express  messenger  on  the  train,  says:  "I  heard  only  the 
sharp  blasts  of  the  whistle,  the  cattle  alarm  signal,  the  stock  signal,  and  I 
didn't  pay  very  much  attention  to  It  until  he  continued  with  It,  and  I  ran  to 
the  door,  the  side  door,  of  the  express  car,  •  •  •  and  as  I  got  to  the 
door  I  saw  the  team  and  wagon  rolling  away  from  the  locomotive." 

Louis  C.  Greenwood  testified  that  he  saw  the  place  on  the  day  of  the  ac- 
cident, and  then  again  on  July  4th,  two  days  thereafter,  and  that  no  change 
had  taken  place  in  the  meanwhile.  He  further  states  that  he  had  examined 
the  place  before  that,  and  that  the  way  was  clear  from  the  track  to  the 
telephone  post  westward,  and  some  distance  beyond — ^in  his  estimation,  from 
30  to  40  feet  from  the  track.  He  saw  the  situation  again  in  October,  or 
some  time  after  the  accident,  and  the  brush  had  been  cut  away. 
'  Louis  De  Clark,  the  section  foreman,  testified  that*  he  was  present  on  July 
6th,  when  the  photographs  introduced  by  defendant  were  taken,  and  that 
there  had  been  no  change  inf  the  situation — no  brush  cut,  or  anything  else, 
previous  to  that  He  further  testified  that,  in  running  down  the  track  on 
a  hand  car,  one  could  see  a  team  for  40  or  45  feet  before  it  got  to  the  track. 

A  great  deal  of  other  testimony  is  to  be  found  in  the  r^ord ;  but  this  suf- 
fices to  show  its  tendency,  as  bearing  upon  the  questions  of  fact  submitted 
to  the  jury  for  its  consideration. 

Edward  J.  Cannon,  G.  M.  Ferris,  and  C.  E.  Swan,  all  of  Spokane, 
Wash.,  for  plaintiff,  in  error. 

W.  H.  Plummer  and  Henry  Jackson  Darby,  both  of  Spokane,  Wash., 
for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVERTON, 
District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as  above). 
[1]  The  first  question  insisted  upon  by  counsel  for  defendant  is  that 
the  court  erred  in  permitting  the  plaintiffs  to  show  that  the  alleged 
obstruction  to  the  view  of  the  railroad  track  from  the  public  road  had 
long  subsequent  to  the  accident  been  cut  away  by  the  railroad  com- 
pany. There  was  some  evidence  to  that  effect  allowed  to  gb  to  the 
jury,  but  it  was  neither  offered  nor  received  as  an  implied  admission 
of  the  defendant's  negligence  in  relation  to  the  injury  sustained  by  the 
plaintiffs.  The  first  evidence  of  the  kind  was  in  relation  to  a  photo- 
graph of  the  location  offered  by  plaintiff,  and  it  was  to  explain  the 
photograph  as  compared  with  the  condition  at  the  time  of  the  accident. 
And  again,  De  Clark  was  cross-examined  as  to  whether  he  had  not  cut 
the  brush  away  in  October — after  he  had  said  as  much  in  his  examina- 
tion in  chief.  The  trial  court  carefully  charged  the  jury  at  the  time 
that  the  fact  that  the  railroad  company  may  have  cut  the  brush  away 
after  the  accident  was  not  material,  and  could  have  no  bearing,  directly 
or  indirectly,  except  to  explain  in  some  manner  the  photographs  taken. 
So  that  the  court  very  carefully  guarded  the  point  at  issue,  and  com- 
mitted no  error  in  the  respect  complained  of. 

[2]  It  is  next  contended  that  the  trial  court  should  have  instructed 
the  jury,  as  a  matter  of  law,  that  the  plaintiffs  were  not  entitled  to 
recover.  The  contention  seems  to  be  based  upon  two  theories.  One 
is,  assuming  that  the  obstruction  to  the  vision  existed,  as  plaintiffs 
claim,  preventing  them  from  seeing  an  approaching  train  from  the 
north  until  within  a  few  feet  of  the  track,  then  that  plaintiffs  were 
guilty  of  contributory  negligence  in  not  observing  ordinary  care  and 
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precaution  in  approaching  the  crossing.  The  track  being  obscured,  it 
is  urged  that  greater  care  would  be  required  of  the  plaintiffs  than  if  it 
were  in  plain  view ;  in  other  words,  that  the  care  required  to  be  ob- 
served is  in  proportion  to  the  danger  to  be  anticipated. 

It  is  undoubtedly  true  that  travelers  upon  the  public  highway,  ap- 
proaching a  railroad  crossing  where  passing  trains  are  to  be  expected, 
'  are  required  to  use  their  senses,  of  both  seeing  and  hearing,  to  detect 
the  approach  of  such  trains,  and  that,  when  the  track  is  obscured  to 
the  sight,  greater  care  is  devolved  upon  them  in  the  use  of  their  sense 
of  hearing,  because  the  capacity  for  detecting  the  danger  has  been 
diminished.  In  listening,  they  must  be  so  disposed  as  probably  to 
listen  effectively;  otherwise,  still  greater  care  should  be  observed  by 
not  venturing  upon  the  track  until  it  is  ascertained  that  it  will  be  clear 
— especially  if  trains  are  passing  frequently.  Chicago  &  N.  W.  Ry. 
Co.  v.  Andrews,  130  Fed.  65,  73,  64  C.  C.  A.  399;  Chicago,  M.  &  St 
P.  Ry.  Co.  V.  Bennett,  181  Fed.  799,  104  C.  C.  A.  309. 

[3]  Alderson  and  wife  say  that  the  railroad  track  was  obscured, 
by  trees,  brush,  and  weeds,  from  near  the  east  end  of  the  bridge  in 
the  roadway  to  within  10  or  12  feet  of  the  track.  That  imposed  upon 
them  the  precaution  of  stopping  within  a  short  distance  of  the  track 
and  listening  for  an  approaching  train.  They  say,  also,  that  they  could 
see  the  track  from  the  little  hill  beyond  the  bridge,  and  again  as  they 
came  off  the  bridge,  and  that  at  each  of  such  points  they  looked  both 
ways  to  ascertain  if  a  train  was  approaching  the  crossing.  Alderson 
knew  the  train  passing  south  was  late  on  its  schedule  time,  which  en- 
joined upon. him  special  care,  because  anticipating  that  it  might  be 
along  at  any  moment.  Having  passed  beyond  the  range  of  view  from 
near  the  bridge,  both  Alderson  and  Mrs.  Alderson  say  they  stopped 
within  20  to  25  or  30  feet  of  the  track  and  listened  for  a  train ;  hear- 
ing none,  they  drove  upon  the  track.  Dwinn,ell  testifies  that  they 
stopped,  he  thinks,  about  halfway  between  the  bridge  and  the  track; 
that  he  turned  to  walk  in  a  different  direction,  and  that  almost  imme- 
diately he  heard  the  short  whistles,  and  then  came  the  collision. 

Stopping  from  20  to  30*  feet  from  the  track  would  seem  to  be  not 
too  great  a  distance  to  listen  effectively  for  the  train;  the  noise  of 
the  wagon  and  clatter  of  the  horses'  feet  having  ceased.  It  does  not 
appear  that  there  were  any  other  noises  to  drown  the  rumbling  of  the 
train.  Alderson  and  wife  having  sworn  that  they  stopped  within  that 
distance  from  the  track,  although  in  a  measure  contradicted  by  Dwin- 
nell,  it  was  for  the  jury  to  determine  as  to  their  credibility,  and,  fur- 
thermore, to  determine,  under  proper  instructions,  about  which  there 
is  no  controversy,  whether  they  used  ordinary  care,  such  as  a  person 
of  ordinary  prudence  would  exercise,  in  approaching  and  attempting 
to  cross  the  railroad  track  at  the  time.  We  think,  under  the  testimony, 
the  care  and  prudence  with  which  Alderson  and  wife  approached  the 
track  before  driving  upon  it  was  clearly  a  question  for  the  jury,  and 
it  was  not  error  for  the  court  to  leave  it  to  them.  This  as  it  respects 
counsel's  theory  of  an  obstructed  vision. 

[4]  Counsel's  other  theory  is  that  plaintiffs'  view  of  the  railroad 
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track  looking  northward,  from  whence  the  train  was  approaching,  was 
not  obstructed  at  all  for  a  distance  of  from  30  to  45  feet  from  the 
track,  and  that  it  was  sheer  n^ligence  for  them  to  drive  on  the  track 
when  they  could  readily  have  seen  the  moving  train.  It  is  argued  with 
mi^ch  earnestness  that  the  series  of  photographs  introduced  by  the  de- 
fendant proves  beyond  controversy  the  situation  of  an  unobstructed 
view,  and  therefore  that  a  verdict  for  defendant  should  have  been 
directed  by  the  court.  A  scrutiny  of  these  photographs  would  seem  to 
indicate  that  there  was  an  unobstructed  view  of  the  track,  as  claimed. 
Pictures,  however,  in  themselves,  like  maps  and  diagrams,  prove  noth- 
ing without  the  human  equation  behind  them.     Says  Mr.  Wigmore: 

••We  are  to  remember,  then,  that  a  docnment  purporting  to  be  a  map,  pic- 
ture, or  diagram  Is,  for  evidential  purposes,  simply  nothing,  except  so  far  as 
it  lias  a  human  being's  credit  to  support  it  It  is  mere  waste  paper— a  tes- 
timonial nonentity.  It  speaks  to  us  no  more  than  a  stock  or  a  stone.  It  can, 
of  itself,  tell  us  no  more  as  to  the  existence  of  the  thing  portrayed  upon  it 
than  can  a  tree  or  an  ox.  We  must  somehow  put  a  testimonial  human  being 
behind  it  (as  it  were)  before  it  can  be  treated  as  having  any  testimonial 
standing  In  court  It  is  somebody's  testimony  or  it  is  nothing."  1  Wigmore 
on  Evidence,  |  790,  p.  893. 

And  likewise  the  court,  in  Baustian  v.  Young,  152  Mo.  317,  323,  53 
S.  W.  921,  922  (75  Am.  St.  Rep.  462),  in  speaking  of  the  probative 
effect  of  photographs,  says : 

"They  are  of  the  same  character  of  evidence  as  diagrams  and  pictures 
drawn  by  hand ;,  not  necessarily  carrying  the  same  degree  of  probative  force, 
but  still  of  the  same  character ;  not  in  themselves  evidence  at  all,  but  repre- 
senting to  the  eye  what  the  witness  declares  was  the  real  appearance  of  the 
thing  at  the  times  he  saw  it  Diagrams,  drawings,  and  photographs  are  re- 
sorted to  only  because  the  witness  cannot,  with  language,  as  clearly  convey 
to  the  minds  of  the  court  and  Jury  the  scene  as  the  light  printed  it.  on  the 
retina  of  his  own  eye  at  the  time  of  which  he  is  testifying." 

In  order  to  understand  the  photographs  perfectly,  it  is  necessary  to 
get  the  viewpoint  of  the  photographer,  his  distance  from  the  scene, 
and  the  direction  in  which  the  instrument  was  looking;  and  it  is  here 
that  the  "human  being's  credit"  supplements  the  picture.  So  we  have, 
as  a  factor  for  the  jury's  consideration,  the  credibility  of  the  witnesses 
who  took  or  assisted  in  taking  the  pictures.  And  there  is  yet  to  be 
considered,  along  with  these  pictures  and  the  human  testimony  that 
qualifies  them  as  evidence,  the  testimony  of  other  persons  on  the 
ground  at  the  time,  who  observed  as  well  the  physical  facts  and  their 
credibility.  The  plaintiffs,  and  several  others  corroborating  them,  say 
that  the  track  was  obscured  up  to  within  10  or  12  feet  of  it.  The 
witnesses  behind  the  photographs  say  that  it  was  not  obscured  for  a 
distance  of  some  30  to  45  feet  from  it  as  one  approached  on  the  public 
road ;  and  thus  is  presented  a  direct  and  irreconcilable  conflict  in  the 
testimony.  Such  a  case  is  generally,  if  not  always,  a  proper  one  for 
the  jury.  It  is  not  an  unreasonable  inference,  deducible  from  some  of 
the  defendant's  witnesses,  that  but  one  whistle  was  sounded  by  the 
engineer,  which  was  the  alarm  signal,  ^nd  that  the  collision  came  very 
soon  thereafter.  If  the  team  had  been  sighted  by  the  engineer,  as  he 
testifies,  it  would  seem  that  he  would  have  sounded  a  warning  much 
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sooner.  In  this  there  is  some  corroboration  of  the  plaintiflFs*  testimony 
upon  the  subject. 

Upon  the  whole  testimony,  we  are  of  the  opinion  that  the  case  was 
properly  submitted  to  the  jury. 

Affirmed     ' 


POTLATCH  LUMBER  CO.  T.  ANDERSON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  7,  1912.) 

No.  2,124. 

1*  Master  and  Sebvant  (§  270*) — ^Evidence — Sihu^^lb  Facts — ^DiFFsssNcni 
IN  Time. 

Plaintiff,  who  was  employed  by  the  superintendent  of  defendant  lum* 
ber  company  while  engaged  in  clearing  roads  In  the  woods,  was  struck 
and  injured  by  a  tree  felled  by  other  employ^  He  and  another  em- 
ploy6  working  near  by  testified  that  no  warning  was  given  by  the  chop- 
pers that  the  tree  was  about  to  fall,  nor,  when  employed,  were  they  noU- 
fied  of  any  rule  requiring  such  warning,  although  there  was  testimony 
that  such  rule  was  customary  in  lumber  camps,  and  that  employes  were 
usually  instructed  in  respect  to  it  Held,  that  It  was  not  error  to  admit 
the  testimony  of  another  employ^  to  the  same  effect,  although  he  was 
not  working  for  defendant  at  the  time,  but  had  worked  for  it  both  before 
and  afterward  in  different  camps;  such  testimony  being  competent,  as 
tending  to  show  that  defendant  did  not  have  or  enforce  such  a  rule. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  913- 
927,  932;   Dec.  Dig.  {  270.*] 

2L  Master  ANn  Sebvant  (f  286*)— Action  fob  Injubt  to  Sebvant — QuEih 
TioNs  fob  Juby. 

Where  an  employ^  of  a  lumber  company,  while  engaged  with  others 
in  clearing  and  making  roads  In  the  woods,  was  injured  by  a  falling  tree, 
cut  by  other  employ^  the  questions  whether  the  work  was  of  such  a 
hazardous  character  as  to  make  It  the  duty  of  the  company  to  promul- 
gate and  enforce  rules  requiring  those  cutting  trees  to  give  warning  to 
tte  others  when  a  tree  was  about  to  fall,  and  whether  it  performed  such 
duty,  were  properly  submitted  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  H 
1001,  1006,  1008,  1010-1015,  1017-1033,  103^1012,  1044,  1046-1050;  Dec 
Dig.  f  286.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Washington. 

Action  at  law  by  John  Anderson  against  the  Potlatch  Lumber  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Edward  J.  Cannon,  G.  M.  Ferris,  and  C.  E.  Swan,  all  of  Spokane, 
Wash.,  for  plaintiff  in  error. 

Nuzum,  Clark  &  Nuzum,  W.  H.  Plummer,  and  Henry  Jackson 
Darby,  all  of  Spokane,  Wash.,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

HUNT,  Circuit  Judge.  John  Anderson,  as  plaintiff  in  the  court 
below,  defendant  in  error  here,  brought  this  action  in  the  superior 
court  of  the  state  of  Washingt9n  against  the  Potlatch  Lumber  Com- 
pany, plaintiff  in  error  herein,  a  corporation  doing  a  logging  and  lum- 

•For  other  cases  see  same  topic  it  8  numbsb  in  Dec.  ft  Am.  Diss.  1907  to  date^  ft  Rep'r  Indexes 
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ber  business  in  the  state  of  Idaho,  to  recover  damages  by  reason  of 
personal  injuries  sustained  by  him  while  working  for  the  lumber  com- 
pany. The  complaint  alleged  that  on  April  11,  1910,  Anderson  was 
directed  by  the  foreman  of  the  lumber  company  to  work  on  the  road 
used  for  taking  out  logs  cut  by  the  company  in  its  woods  near  Bovill, 
Idaho;  that  it  was  the  duty  of  the  lumber  company  to  use  ordinary 
care  in  furnishing  plaintiff  with  a  reasonably  safe  place  to  work,  and 
to  notify  him  of  the  proximity  of  any  choppers  cutting  timber  in  and 
about  the  work,  to  the  end  that  plaintiff  might  protect  himself  from 
dangers,  and  watch  the  trees  and  the  choppers  near  him,  and  avoid 
injury  by  the  falling  of  trees;  that  when  he  had  arrived  at  the  point 
where  he  was  ordered  to  work  by  the  lumber  company,  without  any 
warning  whatsoever,  and  without  his  knowledge  of  the  proximity  of 
any  choppers  or  any  danger,  a  tree,  cut  by  one  of  the  employes  of  the 
lumber  company,  fell  and  struck  plaintiff  on  his  shoulder.  It  was 
charged  that  the  lumber  company  w^s  negligent  in  failing  to  notify 
plaintiff  of  the  proximity  of  the  choppers,  and  in  failing  and  neglect- 
ing to  promulgate  or  enforce  rules  and  regulations  whereby  their 
business  might  be  safely  conducted,  so  that  plaintiff  and  other  em- 
ployes would  be  protected  from  danger. 

On  motion  of  the  lumber  company,  which  is  a  corporation  organized 
under  the  laws  of  Maine,  the  action  was  removed  to  the  then  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Washington. 
After  removal  to  the  federal  court,  the  corporation  answered,  denying 
negligence  on  its  part,  and  setting  up  contributory  negligence  on  the 
part  of  Anderson  in  failing  to  keep  out  of  the  way  of  trees  which 
he  knew  were  about  to  fall,  and  which  he  had  been  warned  were 
likely  to  fall  at  any  moment.  Assumption  of  risk  and  negligence  of 
Anderson's  fellow  servants  were  also  pleaded. 

Replication  was  made,  denying  all  the  affirmative  defenses.  There 
was  a  trial  before  a  jury,  verdict  in  favor  of  Anderson,  and  judg- 
ment duly  entered  in  his  favor. 

Anderson  had  been  a  miner  for  many  years,  but  on  or  about  the 
9th  of  April,  just  before  he  was  hurt,  he  engaged  to  work  for  the 
Potlatch  Lumber  Company.  In  the  lumber  camp,  where  he  went, 
there  were  about  200  men  at  work.  Some  were  cutting  trees  and 
brush,  and  some  were  clearing  roads.  Anderson  was  directed  to  brush 
and  clean  and  make  roads.  He  says  that  when  he  went  to  work  no 
instructions  were  given  to  him  about  how  to  protect  himself  in  any 
way,  nor  was  he  warned  concerning  dangers;  that  just  before  he 
was  hurt  he  was  working  cutting  brush  on  a  side  hill  about  1,500  or 
2,000  feet  from  the  place  where  he  was  injured;  that  he  was  sent 
down  the  hill  by  the  man  who  ran  the  gang;  that  he  was  sent  there  to 
fix  up  the  road,  which  at  that  point  was  swampy  and  wet,  but  that 
within  a  minute  or  so  after  he  reached  there  a  tree  fell  on  him,  strik- 
ing him  on  the  shoulder  and  arm,  knocking  him  senseless*;  that  he 
did  not  see  anybody  cutting  the  tree;  that  there  was  a  great  deal  of 
high  brush  about  him ;  and  that  he  could  not  see  through  the  brush 
to  where  the  men  stood  who  were  cutting  down  the  tree  which  fell 
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upon  him.  Plaintiff  was  in  the  hospital  for  a  long  time,  suffered  great- 
ly, and  was  paralyzed. 

On  cross-examination,  it  was  developed  that,  many  years  before  he 
was  injured,  plaintiff  had  worked  in  sawmills,  but  that  his  principal 
business  had  been  mining;  that,  when  he  went  to  work  for  the  Pot- 
latch  Lumber  Company,  he  saw  men  sawing  trees  and  doing  things 
that  are  always  done  in  lumber  camps ;  that  on  the  morning  when  he 
went  to  work  on  the  hillside  he  was  cutting  brush  to  make  a  road  by 
which  lumber  could  be  hauled  out ;  that  men  about  him  were  cutting 
trees,  and  that  teams  were  hauling  logs;  that  in  the  afternoon,  just 
before  he  was  hurt,  he  had  come  down  to  a  point  where  he  met  a 
teamster;  that  he  (referring  evidently  to  the  teamster)  told  him  he 
wanted  him  to  fix  the  road,  and  that  he  showed  him  and  pointed  to 
the  road ;  that  at  that  time  he  heard  a  crack  in  the  brush,  looked  up, 
and  felt  *'the  breath  of  the  tree,"  and  ran,  but  knew  nothing  more 
about  the  accident. 

Felix  Anderson,  a  fellow  employe  of  John  Anderson,  an  experienced 
woodsman,  testified  that  he  saw  the  tree  fall  on  Anderson;  that  two 
men,  foreigners,  were  chopping  it;  that  he  was  on  the  hillside  only 
30  or  40  feet  away,  but  heard  no  warning  given  to  anybody  that  the 
tree  was  about  to  fall ;  that  the  tree  was  about  12  inches  at  the  stump ; 
that,  when  he  and  John  Anderson  went  to  work,  they  were  never  told 
anything  of  the  dangers  of  the  particular  situation  about  the  camp, 
nor  was  any  information  given  to  them  about  rules  with  reference  to 
giving  warning  by  people  who  were  chopping  trees  to  others  who 
might  be  injured.  This  witness  testified  that  he  had  worked  in  many 
(Jf  the  lumber  camps  in  Idaho,  and  that  it  was  customary  for  warning 
to  be  given  when  a  tree  is  about  to  fall,  but  that  no  instructions  had 
been  given  by  the  Potlatch  Lumber  Company ;  that  he  himself  always 
gave  a  warning  whenever  he  felled  a  tree,  by  shouting  "Timber! 
Timber!" 

Another  witness  for  Anderson  testified  that  he  had  had  much  ex- 
perience in  lumber  camps,  and  that  the  general  custom  is  for  the  fore- 
man to  tell  the  men  who  are  about  to  fall  timber  to  be  careful  about 
teams  and  men  who  are  working  around,  and  that  when  they  fall  a 
«ree  to  be  sure  and  give  a  warning,  the  customary  word  being  **Tim- 
ber !"  and  that  anybody  who  is  a  woodsman,  and  works  in  the  woods, 
and  hears  that  word,  is  supposed  to  know  that  a  tree  is  going  to  fall. 

Robert  Chapman,  a  practical  "lumber  jack,"  who  worked  in  the 
woods  for  many  years,  testified  that  he  worked  for  the  Potlatch  Lum- 
ber Company  in  March,  1911,  for  a  few  days,  and  later  in  August  or 
September,  and  in  October,  all  apparently  after  Anderson  was  hurt, 
and  in  September,  1909,  which  was  before  Anderson  was  hurt.  He 
said  that  there  were  no  rules  or  regulations  in  the  Potlatch  camp ;  that 
sometimes  warning  would  be  given,  and  sometimes  not;  that  some 
of  the  foreigners — Montenegrins  and  "Bohunks"  or  Bohemians — 
would  give  no  warning;  that  when  he  went  to  work  for  the  lumber 
company  he  was  not  given  any  instruction,  and  knew  of  no  rules ;  that 
the  custom  of  lumber  camps  was  for  any  foreman  to  notify  the  men. 
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when  they  were  about  to  fall  a  tree,  to  watch  out  for  iiien  and  their 
tfeams. 

On  behalf  of  the  defendant,  Thomas  P.  Jones,  the  superintendent 
of  the  woods  department  of  the  Potlatch  Company,  testified  that  he 
had  employed  Anderson,  but  did  not  remember  whether  he  ever  talked 
with  him  of  the  danger  of  being  hurt,  but  that  Anderson  had  said  that 
he  had  worked  in  the  woods  more  or  less  for  26  years ;  that  it  was 
the  custom  of  the  camp  to  instruct  foremen  to  warn  the  men  when 
cutting  timber,  in  order  to  give  everybody  opportimity  to  get  out  of 
the  way  before  a  tree  falls,  and  to  shout  "Timber !"  or  "Under !"  that 
the  sawyers  cut  the  trees;  that  after  Anderson  was  injured,  witness 
had  had  a  talk  with  him,  and  that  Anderson  then  made  the  statement 
of  his  experience  as  a  woodsman;  and  that  at  the  interview  a  rep- 
resentative of  the  counsel  for  the  lumber  company  wrote  a  statement, 
which  Anderson  signed  after  reading  it  over. 

-■Robert  A.  Jones,  the  foreman  in  charge  of  the  gang  at  camp  No.  4, 
where  Anderson  was  hurt,  testified  that  he  told  Anderson  to  go  to 
work  "swamping,"  after  Anderson  had  told  him  that  he  had 
"swamped,"  and  could  "swamp"  better  than  he  could  do  anything 
else  in  the  woods ;  that  the  custom  was  to  tell  sawyers  to  hollow  and 
warn  men  when  a  tree  was  about  to  fall ;  that  he  gave  such  instruc- 
tions to  sawyers  and  "swampers" ;  that  the  two  men  who  were  felling 
trees  when  Anderson  was  hurt  were  foreigners;  that  the  sawyers 
were  working  toward  the  men  who  were  fixing  the  road. 

The  teamster  referred  to  by  the  injured  man  testified  that  he  was 
driving  a  team  and  saw  the  tree  fall;  that  he  hollowed  to  Anderson 
to  watch  out ;  that  Anderson  started,  but  that  the  tree  hit  him  bef  or£ 
he  got  out  of  its  way ;  that  there  was  nothing  to  prevent  Anderson's 
seeing  the  tree  from  where  he  stood;  that  there  was  nothing  except 
a  little  brush  to  interfere  with  Anderson's  seeing  the  men  who  felled 
the  tree  which  hurt  him. 

On  rebuttal,  John  Anderson  said  that  he  could  not  read  English. 

[1]  The  lumber  company  assigns  that  the  court  erred  in  permitting 
the  witness  Robert  Chapman  to  testify,  over  defendant's  dbjection, 
that  there  were  no  rules  or  regulations  adopted  or  enforced  with  ref- 
erence to  warning  when  trees  were  about  to  fall  in  camp  No.  7  of 
the  defendant,  six  months  prior  to  the  accident,  for  the  reason  that 
camp  No.  7  was  not  the  camp  in  which  plaintiff  was  working  at 
the  time  of  the  accident,  being  several  mil^s  distant  therefrom,  and 
under  the  charge  of  another  and  different  foreman;  also  that  the 
court  erred  in  permitting  the  witness  Chapman  to  testify,  over  defend- 
ant's objection,  that  there  were  no  rules  or  regulations  adopted  or  en- 
forced with  reference  to  warning  when  trees  were  about  to  fall  in 
camp  No.  4,  during  the  month  of  March,  1911,  for  the  reason  that 
this  was  nearly  one  year  after  the  accident,  and  was  not  competent  or 
admissible. 

The  point  can  only  be  made  clear  by  recalling  these  things :  An- 
derson was  injured  April  11,  1910.;  but  his  case  was  not  tried  until 
November,  1911,  or  19  months  after,  his  injury.    Now  at  the  trial,  in 
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November,  1911,  Chapman  was  asked  to  state  what  times  he  worked 
for  the  Potlatch  Company.    \rLt  answered:  • 

"I  worked  for  them  last  March  a  few  days  under  Mr.  Jones,  at  camp  No. 
4,  and  I  worked  there  this  summer  a  few  days  in  August  or  the  month  of 
September,  and  a  few  days  in  October." 

When  asked  whether  he  was  working  "there"  when  Anderson  got 
hurt,  he  said  he  was  not.    Then  came  this  testimony: 

"Q.  How  long  before  that  had  you  been  working  there?  A,  I  worked  there 
two  years  ago  this  last  September.  Q.  How  close  up  to  the  time  that  he  got 
hurt  did  you  quit  there?  A.  Well,  that  was  in  the  fall.  I  think  it  was  in 
October  I  quit,  and  he  did  not  get  hurt  until  September  [April].  Q.  Did  you 
work  there  in  March,  1910?  A.  No;  I  didn't,  then.  Q.  But  you  worked 
there  after  he  got  hurt,  I  believe?  A.  Yes,  sir ;  I  worked  there  last  summer. 
Q.  Now,  Mr.  Chapman,  just  describe  how,  when  you  worked  there,  was  the 
work  carried  on  down  there  in  this  camp,  with  reference  to  cutting  timber 
and  felling  trees." 

Objection  was  made,  upon  the  ground  of  irrelevancy,  immateriality, 
and  incompetency,  in  that  it  did  not  appear  that  Chapman  worked  in 
the  camp  in  question  prior  to  the  accident,  nor  until  a  long  time  after- 
wards. The  court  sustained  the  objection,  saying  that  negligence 
could  not  be  proved  by  some  acts  at  some  other  time  or  place,  even 
tl^ough  by  the  same  party.  Thereupon  counsel  for  Anderson  said  that 
he  was  not  trying  to  prove  negligence  in  respect  to  the  particular  act 
by  proving  some  particular  time,  but  was  only  trying  to  show  the  cus- 
tom "down  there,"  and  the  systerri  used  in  camps;  "in  other  words, 
to  show  there  wasn't  any  system."  Thereupon  plaintiff  offered  to 
prove  by  the  witness  Chapman  that  during  the  fall  of  1909, 

"during  the  time  the  plaintiff  was  injured,  he  worked  in  the  same  camp 
among  the  men  in  the  same  class  of  work,  and  that  at  that  time  there  was 
no  system  of  rules  there  adopted  or  enforced  to  protect  the  men  from  being 
injured  by  the  falling  of  trees,  and  that  he  work^  there  after  the  time  dur- 
ing the  same  year  that  plaintiff  was  injured,  when  Uke  conditions  existed." 

The  offer  was  rejected.  Plaintiff  rested.  Defendant  moved  for  a 
verdict.  The  judge  denied  the  motion  for  a  directed  verdict,  and  then 
stated  that  he  believed  the  testimony  of  Robert  Chapman  with  refer- 
ence to  the  custom  prevailing  in  the  different  camps,  and  which  he  had 
refused  to  admit,  was  relevant,  and  could  be  presented.  Thereupon 
Chapman  was  recalled,  and  his  testimony  was  received  over  the  ob- 
jections which  had  theretofore  been  made  to  the  testimony,  which 
were  deemed  applicable  without  restatement  of  such  objections.  Chap- 
man was  then  asked  this  question : 

** State  how  the  work  was  carried  on  at  this  camp  that  you  speak  of,  of  the 
Potlatch  Lumber  Company,  during  the  time  that  you  worked  there  for  them, 
before  the  injury  to  the  plaintiff  and  afterwards,  with  reference  to  giving 
warning  to  men  who  might  be  injured  by  the  falling  trees.  Just  state  how 
the  work  was  carried  on  among  the  men." 

Chapman  replied  that  there  were  no  rules  or  regulations  at  all. 
♦Witness  was  then  asked  whether  **in  this  camp"  it  was  ordinarily 
icustomary  to  give  a  warning.     He  testified: 

"Sometimes  those  fellows  would  give  you  a  warning,  but  more  times  they 
wouldn*t    A  certain  class  of  people  they  wouldn't  do  it    Q.  What  class  do 
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yoQ  mean?  A.  Those  Bohunks,  Montenegrins.  *  *  *  Q.  And  when  these 
men  won\d  be  falling  these  trees  that  yon  speak  of,  and  wouldn't  give  any 
warning,  or  sometimes  they  would  and  sometimes  they  wouldn't,  state  wheth- 
er or  not  Jones  was  around  there  with  the  m^i  and  see  that  A.  Most  gen- 
erally he  was  around  all  the  time.** 

Witness  also  said  that  when  he  went  to  work  there  he  was  not  given 
any  instructions  with  reference  to  rules  of  the  camp,  and  did  not 
know  of  any  rules.  On  cross-examination.  Chapman  said  that  he 
worked  as  a  "swamper"  last  March,  meaning  March,  1911,  under 
Robert  Jones,  and  that,  when  he  worked  for  the  Potlatch  Lumber 
Company  before,  he  worked  for  Paul  Gill,  in  camp  7,  in  charge  of 
Gill.  Counsel  for  the  lumber  company  then  carried  on  the  exam- 
ination : 

"Q.  Then  you  did  not  work  in  camp  4  until  this  summer?  A.  This  last 
March.  Q.  And  this  man  who  was  hurt  was  hurt  more  than  a  year  before 
that;  you  know  that,  don't  you?  A.  Yes,  sir.  Q.  So  that  a  little  over  a 
year  after  the  man  was  hurt  you  worked  for  Robert  Jones  in  his  camp?  A. 
Yes,  sir.  Q.  And  that's  the  only  time  you  worked  for  Jones?  A.  That's  the 
only  time  I  worked  for  the  man ;  yes,  sir.  Q.  And  that's  the  only  time  you 
ever  worked  at  camp  4?  A.  Yes,  sir.  Q.  How  far  was  camp  7  from  camp  4? 
A.  I  should  judge  about  three  mUes.  Q.  About  three  miles  away?  A.  Two 
or  three  miles.  Q.  How  long  did  you  work  in  March  for  Jones?  A.  I  should 
think  seven  or  eight  days  is  alL  I  couldn't  say  whether  it  was  seven  or  eight 
days.    It  was  not  any  more." 

We  gather  from  the  whole  testimony  of  Chapman  that  the  only 
time  he  worked  in  camp  No.  4,  where  Anderson  was  injured,  was 
in  March,  1911,  which,  of  course,  was  nearly  a  year  after  the  ac- 
cident. The  confusion  in  his  evidence  arose  because  of  the  use 
of  the  adverb  "there"  in  the  questions  put,  which  do  not  seem  to 
have  clearly  specified  camp  4.  But  counsel  for  the  defendant  com- 
pany (plaintiff  in  error  here)  evidently  drew  the  correct  inference 
from  the  testimony,  and  the  ruling  of  the  court  was  based  upon 
the  understanding  that  Chapman  had  not  worked  in  camp  4,  at 
least  recently,  before  Anderson  was  hurt.  As  we  read  the  rec- 
ord. Chapman  before  the  accident  had  worked  at  camp  7,  which  be- 
longed to  the  Potlatch  Lumber  Company,  but  which  was  two  or 
three  miles  away  from  camp  No.  4.  As  we  look  upon  the  matter, 
however,  it  is  not  of  special  importance  to  determine  just  what 
particular  time  Chapman  worked  for  the  defendant  company,  be- 
cause, conceding  that  he  had  never  worked  in  camp  4  until  nearly 
a  year  after  the  injury,  it  was  not  error  for  the  court  to  permit 
him  to  testify  that  at  that  time  there  were  no  rules  in  force  there; 
nor  was  it  error  to  permit  him  to  say  that  there  were  no  rules  or 
regulations  concerning  the  conduct  of  men  in  felling  trees  in  camp 
7,  although  he  only  worked  in  that  camp  before  the  accident  un- 
der investigation.  Both  camps  were  operated  by  the  defendant  in 
its  system  of  lumber  and  logging  camps.  Camps  4  and  7  were 
only  two  or  three  miles  apart,  and  Thomas  P.  Jones,  who  was 
called  by  the  defendant,  stated  that  he  had  been  the  superintendent 
of  the  woods  department,  and  of  the  logging  operations  and  camps 
of  the  corporation,  and  had  employed  the  injured  man.  Plaintiff 
had  testified  that  when  he  went  to  work  he  had  never  been  given 
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any  instructions  about  looking  out  for  warnings  of  men  who  were 
felling  timber,  and  Felix  Anderson  had  testified  that  he  had  never 
had  any  information  or  instructions  of  such  a  kind.  This  consti- 
tuted evid-ence  which  tended  to  prove  that  no  rules  upon  that  point 
had  been  promulgated  by  the  lumber  company,  and  we  believe 
that  it  was  competent  for  the  plaintiff  to  show  lack  of  system  with 
respect  to  the  giving  of  any  such  warnings,  both  before  and  after 
the  accident,  as  circumstances  bearing  upon  the  probability  of  the 
truth  of  the  proposition  that  there  were  no  rules  in  existence  at 
the  time  of  the  injury  to  Anderson.  What  weight  was  to  be  at- 
tached to  such  testimony  became  a  question  for  the  jury ;  but  that 
it  was  competent,  upon  the  principle  that,  when  the  existence  of 
a  condition  at  a  given  time  is  in  issue,  the  prior  existence  of  it, 
and  the  subsequent  existence  of  it,  afford  some  indication  of  its 
existence  at  the  time  in  issue,  seems  quite  clear.  The  remoteness 
of  the  times  did  not  necessarily  make  the  evidence  inadmissible. 

In  referring  to  considerations  which  affect  the  use  of  subsequent 
existence  as  evidence  of  existence  at  the  time  in  issue,  Professor 
Wigmore,  in  section  437  of  his  work  on  Evidence,  says : 

"Here  the  disturbing  contingency  is  that  some  circumstance  operating  in 
the  interval  may  have  been  the  source  of  the  subsequent  existence,  and  the 
propriety  of  the  inference  will  depend  on  the  likelihood  of  such  interrening 
circumstances  having  occurred  and  been  the  true  origin." 

He  then  says  that  no  fixed  rule  can  be  prescribed  as  to  the  time 
or  the  conditions  within  which  a  prior  or  subsequent  existence  is 
evidential,  and  that  the  matter  should  be  left  entirely  to  the  trial 
court's  discretion. 

In  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  696,  33  L.  Ed.  110, 
the  plaintiflF,  who  had  been  injured  in  a  stagecoach  accident,  intro- 
duced evidence  tending  to  show  that  one  of  the  leading  horses  in 
the  defendant's  stagecoach  had  been  fractious  and  vicious  on  differ- 
ejit  occasions  before  the  accident,  and  that  on  one  occasion,  20 
months  after  the  accident,  this  same  horse,  when  being  driven  in 
a  buggy,  kicked  and  broke  the  pole,  and  tried  to  run  away.  In 
discussing  the  objection  to  such  evidence,  Justice  Gray,  for  the 
court,  said : 

**But  evidence  of  subsequent  misbehavior  of  the  horse  might  properly  be 
admitted,  in  connection  with  evidence  of  his  misbehavior  at  and  before  the 
time  of  the  accident,  as  tending  to  prove  a  vicious  disposition  and  fixed  habit, 
and  to  support  the  plaintifTs  allegation  that  the  horse  was  not  safe  and 
well  broken.  The  length  of  time  afterwards  to  which  such  evidence  may  ex- 
tend is  largely  within  the  discretion  of  the  judge  presiding  at  the  trial." 

We  find  no  error  in  the  exercise  of  the  discretion  of  the  court. 

[2]  Error  is  assigned  because  the  court  held  that  it  was  for  the 
jury  to  say  whether  or  not  the  work  in  which  Anderson  was  en- 
gaged was  of  such  a  hazardous  character  as  to  require  the  promul- 
gation and  enforcement  of  rules  and  regulations  for  carrying  it  on. 
The  argument  is  that  the  work  was  not  complex,  in  that  it  was 
but  one  crew,  all  of  the  men  working  in  the  same  immediate  vicin- 
ity, and  all  engaged  in  the  cutting  down  of  "small"  trees  and  the 
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building  of  a  corduroy  road.  We  are  of  the  opinion,  however,  that, 
when  the  situation  as  developed  by  the  evidence  is  considered,  it 
is  clear  the  court  in  no  way  erred,  at  least  against  the  lumber  com- 
pany, in  deciding  that  the  case  stood  upon  "middle  ground,"  where 
the  question  of  necessity  for  rules  and  their  enforcement  became 
one  of  fact.  The  company  had  from  150  to  200  men  working  in 
the  camp  near  to  and  about  the  place  of  the  accident.  Some  were 
sawing,  some  were  cutting  brush,  others  were  making  roads,  and 
others  driving  teams.  A  reading  of  the  evidence  justifies  the  view 
that  the  business  was  of  a  kind  and  extent  where  customarily  there 
are  rules  for  the  protection  of  men  whose  safety  may  be  endan- 
gered by  the  act  of  felling  trees.  The  lumber  company  itself  in- 
troduced witnesses  to  show  that  it  followed  a  practice  of  instruct- 
ing sawyers  and  "swampers"  to  warn  men  to  look  out  for  falling 
timber.  This  evidently  was  upon  the  theory  that  the  work  was  of 
sufficiently  hazardous  a  character  to  make  such  rules  proper.  It 
is  but  a  fair  observation  that  it  would  be  unreasonable  to  expect  a 
man  in  a  crew  of  "swampers"  to  do  his  work  of  cutting  down  brush, 
and  at  the  same  time  to  protect  himself  against  the  danger  of  trees 
cut  by  men  in  another  crew  very  near  by  falling  uf)on  him,  unless  the 
men  cutting  the  trees,  or  some  one  knowing  the  danger,  would  give 
him  warning. 

There  was  no  dispute  over  the  general  rule  of  law  that,  where  a 
master  is  engaged  in  a  complex  or  hazardous  business,  he  must 
promulgate  and  adopt  such  rules  and  regulations  for  the  conduct 
of  his  business  and  the  government  of  his  servants  in  the  discharge 
of  their  duties  as  will  afford  reasonable .  protection  to  them,  and 
that  it  is  the  duty  of  the. master  to  use  reasonable  care  to  see  that 
the  rules  adopted  by  him  for  the  safety  of  his  servants  are  com- 
plied with,  and  that  if  he  fails  to  do  so  he  will  be  responsible  for 
injury  resulting  from  failure  of  compliance.  Nor  was  it  disputed 
that  the  duties  just  specified  are  positive  obligations  imposed  upon 
the  master  by  law,  and  that  he  is  liable  for  the  negligent  perform- 
ance of  such  duties,  whether  he  undertakes  their  performance  per- 
sonally, or  delegates  them  to  another. 

It  was  a  question  of  fact  for  the  jury  to  determine  whether 
or  not  the  company  adopted  such  rules,  provided,  of  course,  they 
found  that  the  business  was  a  hazardous  one,  which  required  the 
adoption  and  promulgation  of  rules.  Furthermore,  it  was  for  the 
jury  to  say  whether,  if  the  rules  were  adopted,  the  lumber  com- 
pany exercised  reasonable  care  to  see  that  they  were  enforced. 
Nelson  v.  Southern  Ry.  Co.,  158  Fed.  92,  85  C.  C.  A.  560.  Olsen  v. 
North  Pacific  Lumber  Co.,  100  Fed.  384,  40  C.  C.  A.  427,  decided 
by  this  court,  is  not  like  the  present  case,  for  the  reason  that  the 
facts  are  very  different,  and  there  was  no  evidence  there  that  it 
was  customary  in  sawmills  to  direct  employes  by  special  rules. 

Finding  no  error  prejudicial  to  the  rights  of  the  lumber  com- 
pany, and  holding  that  the  court  properly  refused  to  direct  a  verdict 
in  its  behalf,  the  judgment  of  the  lower  court  will  be  affirmed. 

So  ordered. 
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UNITED  STATES  T,  TSUJI  SUEKICHL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,044. 

1.  Habeas  Cobpus  (|  23*) — Exclusion  of  Aliens— Right  to  Wbit. 

Habeas  corpus  afforfls  an  efficient  remedy  against  tbe  action  of  tranri* 
gration  officers,  where  they  exceed  their  power  or  authority,  although 
their  decisions  on  questions  of  fact  is  final  and  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  1 17;  Dea 
Dig.  i  23.*] 

2.  Aliens  (§  53*) — ImnoRATioN  Act — Constbuction. 

The  term  '^aliens/'  as  used  in  Immigration  Act  Feb.  20,  1007»  a  1184» 
84  Stat  89S  (U.  S.  Comp.  St  Supp.  1911,  p.  499),  applies  only  to  alien 
immigrants,  and  not  to  alien  residents. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  |  112 ;  Dec.  Dig.  |  BS.^ 
For  other  deflnitions^  see  Words  and  Phrases,  vol  1«  pp.  299-301 ;  ^'oL 
8,  p.  7571.] 

8.  Aliens  (8  40*) — Exclusion — Constbuction  of  ImaoBATioN  Act. 

The  provision  of  Immigration  Act  Feb.  20,  1907,  c  1134,  {  8,  34  Stat 
809,  as  amended  by  Act  March  26,  1910,  c.  128,  ft  2,  36  Stat  264  (U.  S. 
Comp.  St.  Supp.  1911,  p.  502),  for  the  deportation  of  any  alien  who  shall  be 
convicted  of  Importing  any  alien  woman  for  purposes  of  prostitution, 
etc.,  and  prohibiting  his  return,  is  not  retroactive,  and  does  not  apply 
to  an  alien  convicted  of  such  offense  under  the  statute  before  Its  amend- 
ment 

[Ed.  Note. — ^For  other  cases,  see  Aliens,  Cent  Dig.  i  100;    Dea  Dig* 
I  40.*1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Ter- 
ritory of  Hawaii. 

Habeas  corpus  by  Tsuji  Suekichi.  From  an  order  discharging 
petitioner,  the  United  States  appeals.    Affirmed. 

This  is  a  proceeding  by  writ  of  habeas  corpus^  on  the  petition  of  TsuJl 
Suekichi,  the  appellee,  a  subject  of  the  Emperor  of  Japan.  The  petitioner 
migrated,  and  was  admitted  to  the  territory  of  Hawaii  July  27,  1006.  He 
took  up  his  domicile  in  Honolulu,  aud  so  continued  until  September  26,  1910, 
when  he  departed  for  Japan  on  a  short  visit  with  intention  of  returning  to 
Honolulu  and  continuing  his  domicile  there.  Petitioner  was  lawfully  mar- 
ried in  Japan  to  Masa  TsuJi,  a  Japanese  woman.  Masa  TsuJi  arrived  in 
Honolulu  about  August  28,  1906,  and  took  up  her  domicUe  there  also;  the 
husband  and  wife  residing  together.  The  wife  did  not  accompany  Suekichi 
to  Japan.  Petitioner  returned  to  Honolulu  about  June  17,  1911,  but  on  liis 
arrival  he  was  refused  landing  by  the  United  States  immigration  inspector. 
A  Board  of  Special  Inquiry  was  called,  to  determine  the  question  of  his  right 
to  land,  and,  after  a  hearing.  It  was  ordered  that  he  be  rejected  and  sent 
back  to  Japan  as  a  person  convicted  of  a  crime  involving  moral  turpitude. 
Being  held  for  deportation,  Suekichi  invokes  the  writ  of  habeas  corpus  for 
his  discharge,  having  waived  his  right  of  appeal  from  the  findings  of  the 
Board  of  Inquiry.  It  appears  from  a  supplemental  return  of  the  inspector  in 
charge  that  Suekichi  was,  on  April  18,  1909,  indicted  in  the  District  Court 
of  the  United  States  for  the  Territory  and  District  of  HawaU,  for  the  offense 
of  importing  and  harboring  for  the  purposes  of  prostitution  an  alien  woman, 
to  wit,  the  wife  of  Suekichi,  that  on  the  same  day  he  pleaded  guilty  thereto 
and  was  sentenced  to  imprisonment  for  the  term  of  three  months,  and  has 
since  duly  served  his  sentence.  This  the  petitioner  admits.  The  District 
Court  discharged  the  petitioner,  and  the  United  States  appeals. 

•For  other  caaei  t—  utmo  topic  A  |  inxMBSB  in  Dec.  it  Am.  Dlgt.  1907  to  date^  it  Rep*r  Ihdezef 
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Robert  W.  Breckons,  U.  S.  Atty.,  of  Honolulu,  Hawaii,  Robert  T. 
Devlin,  U.  S.  Atty.,  and  Benjamin  L.  McKinley,  Asst.  U.  S.  Atty., 
both  of  San  Francisco,  Cal. 

J.  Lightfoot,  of  Honolulu,  Hawaii,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  WOLVER- 
TON,  District  Judge. 

WOLVERTON,  District  Judge  (after  stating  the  facts  as 
above).  [1]  It  is  first  insisted  by  the  government  that  the  find- 
ing and  judgment  of  the  Board  of  Special  Inquiry  is  final  and  con- 
clusive, and  that  habeas  corpus  will  not  He  for  the  relief  of  the 
petitioner.  While  it  is  true  that  habeas  corpus  will  not  He  to  cor- 
rect the  errors  of  tribunals  intrusted  with  special  matters  of  in- 
quiry, It  has  always  been  held  to  afford  an  efficient  remedy  against 
the  action  of  such  tribunals,  where  they  exceed  their  power  or  au- 
thority, or  proceed  upon  an  erroneous  interpretation  of  the  law. 
As  to  questions  of  fact,  their  findings  are  final,  and  preclude  further 
inquiry.  United  States  v.  Jung  Ah  Lung,  124  U.  S.  621,  8  Sup. 
Ct.  663,  31  L.  Ed.  591 ;  Nishimura  Ekiu  v.  United  States,  142  U. 
S.  651,  660,  12  Sup.  Ct.  336,  35  L.  Ed.  1146;  Gonzales  v.  Williams, 
192  U.  S.  1,  24  Sup.  Ct.  177,  48  L.  Ed.  317.  In  the  Ekiu  Case  the 
court  makes  use  of  this  specific  language: 

"An  alien  immij^rant,  prevented  from  landing  by  any  such  officer  claiming 
authority  to  do  so  under  an  act  of  Congress,  and  thereby  restrained  of  bis 
liberty,  is  doubtless  entitled  to  a  writ  of  habeas  corpus  to  ascertain  whether 
the  restraint  is  lawful." 

And  in  the  Gonzales  Case  the  court  says : 

"If  she  [Gonzales]  was  not  an  alien  immigrant,  within  the  intent  and 
meaning  of  the  act  of  Congress,  «  •  *  the  commissioner  had  no  power 
to  detain  or  deport  her;  *  *  •  and  in  the. present  case,  as  Gonzales  did 
not  come  within  the  act  of  1891,  the  commissioner  had  no  jurisdiction  to  de- 
tain and  deport  her  by  deciding  the  mere  question  of  law  to  the  contrary." 

[2]  The  next  question  presented  is,  the  petitioner  fiaving  once 
been  regularly  admitted  to  the  territory  of  Hawaii,  and  having  ac- 
quired a  domicile  there  and  lived  there  for  several  years,  and  hav- 
ing gone  on  a  short  visit  to  his  native  country,  with  an  intention 
of  returning  to  Hawaii,  whether  he  can  lawfully  be  excluded  from 
the  territory  on  application  for  admission  on  his  return,  although 
he  committed  an  offense  in  the  territory  involving  moral^  turpitude 
prior  to  his  visit  to  his  native  country.    The  question   involves  a 
construction  of  Act  Feb.  20,- 1907,  c.  1134,  34  Stat.  898  (U.  S.  Comp- 
St.  Supp.  1911,  p.  499),  as  it  respects  the  signification  of  the  terrri 
"aliens"  as  employed  therein,  and  also  a  construction  of  Act  Marcri 
26,  1910,  c.  128,  36  Stat.  263  (U.  S.  Comp.  St.  Supp.  1911,  p.  501), 
as  it  may  affect  the  present  subject  of  inquiry. 

The  act  of  1907,  supra,  is  amendatory  of  Act  March  3,  1903,    o. 
1012,  32  Stat.  1213,  and  this  latter  was  likewise  amendatory  ot  ^^-;^ 
March  3,  1891,  c.  551,  26  Stat.  1084  (U.  S.  Comp.  St.  ^^}^^'}^^     i* 
all  treating  of  the  same  subject-matter.    "The  act  ^^ ^f ^q'.^ ^^^^-^ 
said  by  this  court  in  United  States  v.  Nakashima,  160  Fed.  84Z,  2^^   »* 
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87  C.  C.  A.  646,  648,  Gilbert,  Circuit  Judge,  speaking  for  the  court, 
"had  uniformly  been  held  to  apply  solely  to  alien  immigrants,  and 
not  to  affect  the  rights  of  alien  residents/'  Such  being  the  inter- 
pretation of  the  term  "aliens,"  as  used  in  the  act  of  1891,  the  ques- 
tion presented  in  the  Nakashima  Case  was  whether  a  different  sig- 
nification should  be  given  to  the  same  term  as  employed  in  the 
amendatory  act  of  1903.  After  a  careful  review  of  the  amendatory 
act,  the  court  held  that  it  was  not  the  intendment  of  Congress  to 
change  the  signification  of  the  term,  and  that  it  retained  the  same 
meaning  as  had  been  formerly  accorded  it  by  interpretation  of  the 
courts.  In  that  sense  it  pertained  to  alien  immigrants,  not  alien 
residents. 

A  like  question  is  presented  here,  which  is  whether  the  same 
terrn  as  used  in  the  act  of  1907  retains  the  same  signification.  From 
a  careful  reading  of  the  two  acts  one  with  another,  there  appears 
to  be  no  greater  reason  for  giving  to  the  term  any  different  mean- 
ing than  is  accorded  to  it  in  the  acts  of  1891  and  1903.  The  Naka- 
shim^i  Case  is  therefore  controlling,  in  that  phase  of  the  contro- 
versy. 

[3]  But  it  is  further  insisted  that,  inasmuch  as  the  act  of  1910 
(section  3)  denounces  the  act  of  any  alien  who  shall  be  found  an 
initiate  or  connected  with  the  management  of  a  house  of  prostitu- 
tion after  such  alien  shall  have  entered  the  United  States,  or  who 
shall  receive,  share  in,  or  derive  benefit  from  any  part  of  the  earn- 
ings of  a  prostitute,  and  declares  that  such  alien  shall  be  deemed 
to  be  unlawfully  within  the  United  States,  and  shall  be  deported 
in  the  manner  provided  by  sections  20  and  21  of  the  act,  and  fur- 
ther declares  that  any  alien  who  shall,  after  he  has  been  debarred 
or  deported  in  pursuance  of  the  provisions  of  said  section  3,  at- 
tempt thereafter  to  return  or  to  enter  the  United  States,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  that  any  alien  who  shall  be 
convicted  under  any  of  the  provisions  of  the  section  shall,  at  the 
expiration  of  his  sentence,  be  taken  into  custody  and  returned  to 
the  country  whence  he  came,  in  the  manner  provided  by  sections 
20  and  21  of  the  act,  Suekichi  was  lawfully  rejected,  because  he 
had  been  convicted  of  the  offense  of  importing  and  harboring  an 
alien  woman  for  the  purposes  of  prostitution. 

Said  section  3  denounces  the  importation  into  the  United  States 
of  any  alien  for  the  purpose  oiF  prostitution ;  but  it  does  not  de- 
nounce the  harboring  of  any  alien  for  like  purpose,  except  it  be  in 
pursuance  of  such  importation.  The  act  of  1907  made  it  an  offense 
to  harbor  for  the  purpose  of  prostitution  any  alien  woman  or  girl ; 
but  this  part  of  the  act  was  declared  unconstitutional,  as  inimical 
to  the  police  powers  of  the  state,  in  Keller  v.  United  States,  213  U. 
S.  138,  29  Sup.  Ct.  470,  53  L.  Ed.  737,  16  Ann.  Cas.  1066,  and  the 
amendatory  act  (section  3)  purged  the  old  statute  of  this  objec- 
tion. The  petitioner  was  convicted  under  the  old  act,  and  not  un- 
der section  3  of  the  act  of  1910,  because  conviction  was  had  before 
the  latter  act  became  a  law.  Now  the  question  is  whether  he 
should  be  denied  admission,  on  his  return  to  Hawaii,  because  of 
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the  commission  and  conviction  of  the  offense  with  which  he  was 
then  charged.  It  will-  be  noted  that,  while  the  present  statute  main- 
tains the  same  penalty  for  importing  an  alien  into  the  United 
States  ior  immoral  purposes,  it  has  added  to  the  ignominy  of  the 
offender.  It  deems  him  unlawfully  within  the  United  States,  and 
subjects  him  to  deportation;  and  this  applies  to  an  alien  attempt- 
ing to  re-enter  the  United  States  after  being  absent  temporarily. 
No  such  consequences  followed  under  the  old  law. 

It  is  perfectly  manifest,  from  a  careful  reading  of  the  amendatory 
act,  that  it  is  not  intended  to  be  retroactive.  It  prescribes  that 
any  alien  who  shall  do  the  things  therein  denounced  shall  be 
deemed  to  be  unlawfully  within  the  United  States,  looking  to  the 
future.  Then  it  provides  that  any  alien  who  shall,  after  he  has 
been  debarred  or  deported  in  pursuance  of  the  provisions  of  this 
section  (section  3  of  the  act  of  1910),  attempt  to  return  or  to  en- 
ter the  United  States,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  any  alien  who  shall  be  convicted  under  any  of  the  provisions 
of  this  section  shall  at  the  expiration  of  his  sentence  be  taken  into 
custody  and  returned  to  the  country  whence  he  came,  etc.,  all  pro- 
viding with  reference  to  future  conduct,  and  not  in  any  way  relat- 
ing to  what  has  been  done  in  the  past. 

"Words  In  a  statute  ought  not  to  have  a  retrospectlTe  operation,  unless 
they  are  so  clear,  strong,  and  imperative  that  no  other  meaning  can  be  an- 
nexed to  them,  or  unless  the  intention  of  the  Legislature  cannot  be  otherwise 
satisfied/'  United  States  v.  Heth,  3  Cranch,  399,  2  L.  Ed.  479;  United  States 
V.  North  German  Lloyd  S.  S.  Ck).  (C.  C.)  185  Fed.  158,  102. 

Applying  the  rule  here,  there  can  be  no  doubt  that  it  was  not 
the  intendment  of  Congress  to  make  section  3  of  the  act  of  1910 
retroactive  in  its  operation.  It  therefore  cannot  affect  the  peti- 
tioner in  the  present  controversy,  and  he  was  entitled  to  re-enter 
the  territory,  being  an  alien  resident,  not  an  alien  immigrant,  not- 
withstanding he  had  been  convicted  of  the  offense  of  importing  into 
and  harboring  within  the  United  States  an  alien  woman  for  im- 
moral purposes ;  the  conviction  havitfg  been  had  prior  to  the  adop- 
tion of  the  amendatory  act. 

The  judgment  of  the  District  Court  will  be  affirmed;  and  it  is 
so  ordered. 


WARREN  y.  UNITED  STATES. 

(Circuit  Conrt  of  Appeals,  Fifth  Circuit    Octoher  7,  1912.) 

No.  2,244. 

Bankbuptcy  (§  485*) — Offenses — Concealment  of  Assets — ^Limitations. 

Where  all  of  a  bankrupt's  acts  in  reference  to  property  alleged  to  have 
been  concealed  from  his  trustee  occurred  at  a  time  more  than  12  months 
prior  to  the  finding  of  the  indictment,  the  offense  of  concealment  could 
not  be  regarded  as  a  continuing  one;  and,  the  bankrupt  having  done 
nothing  during  the  12  months  period  except  to  remain  passive  and  silent, 
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a  prosecution  was  barred  by  Bankr.  Act  July  1,  1898,  c  541,  i  29d,  90 
Stat  554  (U.  S.  Gomp.  St  1901,  p.  8433),  providing  that  a  person  shall 
not  be  prosecuted  for  any  offense  arising  under  the  act,  unless  the  indict- 
ment is  found  or  Information  filed  within  a  year  after  the  commission 
of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  i§  906,  908; 
Dea  Dig.  {  485.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana;  Rufus  E.  Foster,  Judge. 

John  Ira  Warren  was  convicted  of  willfully  concealing  certain 
property  from  his  trustee  in  bankruptcy,  and  he  brings  error.  Re- 
versed and  remanded. 

W.  B.  Grant  and  Chandler  C.  Luzenberg,  both  of  New  Orleans, 
La.,  for  plaintiff  in  error. 

W.  J.  Waguespack,  Asst.  U.-  S.  Atty.  (Charlton  R.  Beattie,  U.  S. 
Atty.,  and  Louis  H.  Burns,  Asst.  U.  S.  Atty.,  on  the  brief),  for  the 
United  States. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  MAX- 
EY,  District  Judge. 

SHELBY,  Circuit  Judge.  On  November  18,  1908,  the  plaintiflF  in 
error — ^hereafter  called  the  defendant — ^filed  his  voluntary  petition  in 
bankruptcy  and  his  sworn  schedule  of  assets  and  liabilities,  and  was 
adjudged  a  bankrupt.  On  December  9,  1908,  William  C.  Lovejoy 
was  qualified  as  trustee  of  his  estate.  The  indictment  was  found  on 
December  18,  1909,  more  than  12  months  after  the  filing  of  the  peti- 
tion and  schedules  and  the  adjudication,  and  more  than  12  months 
after  the  appointment  of  the  trustee.  The  indictment  in  due  form 
charges  a  violation  of  section  29b  (1)  of  the  Bankruptcy  Act  of  1898 
— ^that  the  defendant,  "on  or  about  the  10th  day  of  January,  1909, 
and  continuously  thereafter  *  *  *  knowingly,  willfully,  and 
fraudulently  concealed"  from  the  trustee  50  tons  of  commercial  fer- 
tilizer, wire  fencing,  and  other  described  assets  of  the  bankrupt's 
estate. 

The  evidence  as  to  the  defendant's  acts  in  reference  to  the  prop- 
erty all  relate  to  a  period  prior  to  his  filing  his  petition  in  bankruptcy, 
and,  therefore,  to  a  period  more  than  12  months  before  the  finding 
of  the  indictment.  It  was  in  September  or  October,  1908,  that  the 
defendant  disposed  of  the  fertilizer  and  barbed  wire  under  circum- 
stances that  the  government  contends  constituted  concealment.  After 
selling  the  property — fairly,  as  he  claims;  fraudulently,  as  the  gov- 
ernment contends — he  did  nothing  else  whatever  in  reference  to  it 
More  than  12  months  before  the  indictment  was  found  he  did  the 
things  relied  on  as  constituting  concealment.  Within  the  12  months 
before  the  indictment  he  did  nothing  but  remain  passive  and  silent. 
He  did  not  schedule  the  alleged  concealed  property,  but  the  schedules 
omitting  it  were  filed  more  than  12  months  before  the  indictment. 
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On  these  undisputed  facts  the  defendant  claims  that  the  charge  is 
barred  by  the  provision  of  the  statute  that—  • 

"a  person  shall  not  be  prosecnted  for  any  offense  arising  nnder  this  act  unless 
the  indictment  is  found  or  the  information  is  filed  in  court  within  one  year 
after  the  commission  of  the  offense.*'    Bankruptcy  Act  of  190S,  i  29d. 

The  contention  of  the  defendant  is  that  the  record,  without  dispute, 
shows  that  the  date  of  the  indictment — ^December  18,  1909— was  more 
than  12  months  "after  the  commission  of  the  offense,"  if  any  offense 
was  committed,  because  all  of  the  acts  of  the  defendant  in  reference 
to  the  property  were  performed  more  than  12  months  before  the 
indictment.  The  United  States  attorneys,  in  the  forcible  argurnent 
presented  for  the  government,  contend  that  the  offense  charged  is  a 
continuing  offense,  and  that  the  statute  of  limitations  does  not  begin 
to  run  until  the  termination  of  the  concealment  "or  until  the  bank- 
rupt has  abandoned  his  effort  to  conceal  the  property" ;  that  as  long 
as  he  "fails  to  notify  the  trustee  of  the  whereabouts  of  the  property, 
the  concealment  continues,  and  there  is  no  statute  of  limitations  to 
prevent  the  prosecution."  The  correctness  of  this  contention  must 
be  judged  in  connection  with  the  facts  disclosed  by  the  record.  The 
defendant  made  no  "efforts" — that  is,  did  nothing — ^to  conceal  the 
property  within  12  months  before  the  indictment.  The  acts  proved, 
relied  on  as  concealment,  were  all  of  date  more  than  12  months  be- 
fore the  indictment.  The  government's  contention,  therefore,  must 
fall,  unless  the  mere  silence  and  passivity  of  the  defendant  after  the 
alleged  concealment  makes  the  crime  a  continuing  one,  so  that,  to 
quote  the  brief,  "there  is  no  statute  of  limitations  to  prevent*  the  pros- 
ecution." We  cannot  concede  that  such  is  the  case.  The  government, 
to  avoid  the  statute,  should  have  begun  the  prosecution  within  12 
months  after  the  commission  of  the  acts  constituting  the  offense. 

If  the  contention  of  the  government  were  correct,  the  statute  of 
one  year,  while  in  terms  it  is  made  to  apply  to  cases  of  concealing 
assets,  would  in  practice  seldom  have  any  application.  Twenty  years 
after  the  appointment  of  the  trustee  the  bankrupt  could  be  prosecuted 
for  concealing  assets,  and  the  government  could  prove  that  he  had 
purchased  certain  goods  shortly  before  bankruptcy,  that  such  goods 
were  not  surrendered,  and  then,  by  proof  of  some  circumstances  from 
which  the  jury  might  determine  that  there  had  been  concealment, 
have  a  case  sufficient  to  go  to  the  jury.  Twenty  years  having  elapsed, 
the  defendant's  witnesses  might  be  gone  or  dead,  and  even  his  own 
memory  might  fail  him  in  making  a  satisfactory  explanation.  When 
the  trustee  is  appointed,  he  has  title  to  the  assets  and  should  take 
possession.  The  creditors  are  interested  that  he  should  do  so.  The 
.schedules  show  what  property  is  surrendered  by  the  bankrupt.  If  it 
is  to  be  claimed  that  he  has  fraudulently  and  knowingly  concealed 
a  part  pf  his  estate,  in  fairness  to  the  bankrupt  the  charge  should 
be  brought  within  12  months  after  the  unlawful  act.  The  statute 
plainly  so  reads.  Ordinarily,  and  in  this  case,  there  is  no  reason  why 
the  prosecution  could  not  have  been  begun  within  the  year. 

It  is  true  that  there  may  in  some  cases  be  difficulty  in  showing  when 
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the  act  or  series  of  acts  occurred  which  made  the  crime  complete; 
but  when  the  property  is  knowingly  and  fraudulently  concealed  from 
the  trustee — a  fact  that  may  be  proved  like  any  other  fact — ^the  bank- 
rupt is  liable  to  prosecution  and  the  statute  of  limitations  begins  to 
run.  In  other  words,  it  runs  from  the  time  of  the  commission  of  the 
offense. 

There  are  certain  conspiracies  where  the  statute  would  not  begin 
to  run  when  the  conspiracy  is  completely  formed,  because  the  plot 
contemplates  the  bringing  to  pass  a  continuous  result  that  will  not 
continue  without  the  continuous  co-operation  of  the  conspirators.  In 
such  case  the  crime  contemplates  something  to  be  done  in  the  future 
to  forward  the  criminal  purpose.  United  States  v.  Kissel,  218  U. 
S.  601,  607,  31  Sup*  Ct.  124,  54  L.  Ed.  1168.  Even  in  conspiracy 
cases,  the  time  the  statute  begins  to  run  depends  on  the  character  of 
the  conspiracy.  The  conspiracy  accomplished,  or  having  a  distinct 
period  of  accomplishment,  is  unlike  one  that  is  continuous.  Hyde,  et 
al.  V.  United  States,  225  U.  S.  347,  32  Sup.  Ct.  793,  56  L.  Ed.  1114. 

If  the  indictment  here  were  for  a  conspiracy* to  conceal  property 
of  the  bankrupt  from  the  trustee,  and  contemplated  continuous  acts 
in  which  the  conspirators  were  to  co-operate  to  carry  out  the  crim- 
inal intention,  the  statute  of  limitations  would  not  begin  to  run  at  the 
completion  of  the  conspiracy ;  for  the  offense  charged  would  be  con- 
tinuous, contemplating  continuous  future  action  to  complete  the  crime. 
But  here  we  have  no* such  charge  and  no  such  proof.  The  defend- 
ant is  charged  with  the  act  of  fraudulently  concealing  certain  prop- 
erty. The  fact  that  concealed  property  remains  concealed  does  not 
continue  the  offense  of  concealing  it,  for  "continuance  of  the  result 
of  a  crime  does  not  continue  the  crime."  The  murdered  man  con- 
tinues to  be  dead,  but  that  does  not  make  his  murder  a  continuing  of- 
fense. 

The  case  at  bar,  we  think,  is  controlled  in  principle  by  United  States 
V.  Irvine,  98  U.  S.  450,  25  L.  Ed.  193.  That  case  was  an  indictment 
against  an  attorney  for  withholding  pension  money.  He  pleaded  the 
statute  of  limitations  of  two  years.     The  government  replied: 

"You  receiyed  the  money.  You  have  continued  to  withhold  It  these  20 
years;  every  year,  every  mouth,  every  day,  was  a  withholding,  within  the 
meaning  of  the  statute." 

But  the  court  held: 

"We  do  not  so  construe  the  act  Whenever  the  act  or  series  of  acts  neces- 
sary to  constitute  a  criminal  withholding  of  the  money  have  transpired,  the 
crime  is  complete,  and  from  that  day  the  statute  of  limitations  begins  to  run 
against  the  prosecution." 

The  court  said: 

"A  refusal  to  pay  on  demand  without  Just  excuse  would  constitute  a  with, 
holding  at  once." 

If  the  defendant  before  bankruptcy  concealed  property,  and  kept 
it  concealed  till  after  bankruptcy  and  the  appointment  of  a  trustee 
and  failed  to  surrender  it,  he  would  violate  the  statute,  although  tht 
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initial  concealment  was  before  he  was  a  bankrupt.  Alkon  v.  United 
States,  163  Fed.  810,  90  C.  C.  A.  116;  Cohen  v.  United  States,  157 
Fed.  651,  85  C.  C.  A.  113.  And  the  statute  limiting  the  prosecution 
would  hm  "from  the  commission  of  the  offense."  Each  case  must 
depend  on  the  facts  showing  the  act  or  series  of  acts  constituting  the 
alleged  offense.  But,  manifestly,  the  offense  was  completed,  if  the 
property  was  concealed  knowingly  and  fraudulently  before  bankrupt- 
cy, and,  on  the  appointment  of  a  trustee,  the  bankrupt  failed  to  sur- 
render it  or  to  disclose  the  disposition  he  had  made  of  it  It  is  sug- 
gested that  the  record  does  not  show  that  the  trustee  demanded  the 
concealed  property.  But  the  statute  vested  the  trustee  with  title,  and 
made  it  his  duty  to  take  possession  and  to  seek  to  get  possession  of 
the  bankrupt's  estate.  It  has  been  held  that  the  court  may  presiune 
that  a  demand  was  made  when  the  situation  of  the  parties  is  such  as 
to  render  it  improbable  that  it  would  be  neglected.  Wood  on  Limita- 
tion, of  Actions,  §  118.  In  civil  actions  on  contract  the  statute  of 
limitations  ordinarily  begins  to  run  from  the  time  the  right  of  action 
accrues  and  there  is  a  party  in  existence  to  sue;  in  actions  of  tort 
the  statute  runs  from  the  date  of  the  tort;  and,  as  a  general  rule, 
in  criminal  cases,  the  statute  of  limitations  begins  to  run  when  the 
crime  has  been  committed. 

We  find  nothing  in  the  record,  or  in  the  nature  of  the  offense 
charged,  to  take  this  case  out  of  the  general  rule.  If  it  be  conceded, 
therefore,  that  there  was  evidence  tending  to  show  that  the  defend- 
ant concealed  the  property  within  the  meaning  of  the  statute,  there  is 
no  evidence  that  such  concealment  was  within  12  months  before  the 
finding  of  tl^e  indictment. 

The  rulings  of  the  trial  court  do  not  conform  to  this  view,  and  it 
follows  that  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  conforming  to  this  opinion. 


CITY  OF  KANKAKEE  T.  AMERICAN  WATER  SUPPLY  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  23,  1912.) 

No.  1,862. 

1*  CouBTs   (J  489*) — JuBisDicTioN  OF  Fedebal  Couets — Rehedt  in   State 
Court. 

Hurd^s  Rev.  St.  lU.  1909,  c.  24,  §  2(57f,  after  authorizing  city  councUs, 
by  ordinance,  to  fix  maximum  water  rates,  provides  that,  in  case  the  cor- 
porate authorities  fix  unjust  and  unreasonable  charges,  the  same  may  be 
reviewed  and  determined  by  the  circuit  court  of  the  county  in  which  the 
city  is  located.  Held  that  such  section,  in  so  far  as  it  attempted  to  con- 
fer powers  on  the  courts  to  review  the  reasonableness  of  rates  so  fixed, 
was  in  violation  of  Const  111.  art  3,  relative  to  the  distribution  of  pow- 
ers of  government,  that  the  legislative  function  of  rate-making  ended 
in  the  city  council;  and  hence,  alleged  confiscatory  rates  having  been 
adopted  by  a  city  ordinance,  the  water  company,  subject  thereto,  was  not 
bound  to  apply  to  the  local  court  for  review  before  instituting  Injunction 
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proceedings  in  a  federal  court  of  concarrent  jurisdiction  to  restrain  tlie 
enforcement  of  the  ordinance,  on  the  ground  t<hat  it  amounted  to  a  taking 
of  its  property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  1324-1341,  1372- 
1375 ;    Dec  Dig.  §  489.* 

Conflict  of  jurisdiction  of  federal  courts  with  state  courts,  see  note 
to  Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C.  C.  A,  356.]  • 

2.  Waters  and  Wateb  Coubses  (§  203*) — Watbb  Rate&— Riout  to  Rkliei^ 

Review  by  Coubts. 

Where  complainant  water  company  clafaned  that  a  city  ordinance  fix- 
ing water  rates  was  confiscatory,  and,  if  enforced,  would  constitute  a 
taking  of  complainants'  property  without  due  process  of  law,  it  was  not 
bound  to  delay  injunction  proceedings  until  the  ordinance  had  heen  in 
fact  carried  into  elfect  and  its  confiscatory  character  demonstrated  by 
actual  opwation,  but  was  entitled  to  sue  at  once,  assuming  the  burden 
of  proving  that  the  operation  of  the  ordinance  would  necessarily  be  so 
confiscatory  as  to  violate  the  federal  Constitution. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
H  290-299;  Dec.  Dig.  §  203.*] 

3.  Injunction  (§  151*) — ^Tempobaby  Injunction — ^Tbial. 

a  full  trial  on  the  merits  is  not  required  on  the  hearing  of  an  applica- 
tion for  a  temporary  injunction. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  S  336;  Dec. 
Dig.  §  151.*] 

4.  Appeal  and  Ebbob  (§  954*) — Injunction  (§  135*)— Review — Mattebs  of 

DiscBETioN — Issuance  of  Tempobaby  Injunction. 

Issuance  of  a  temporary  injunction  is  largely  within  the  discretion  of 
the  trial  court,  the  exercise  of  which  will  not  be  reversed  unless  a  clear 
abuse  of  discretion  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3818- 
3821;  Dec.  Dig.  §  954  ;♦  Injunction,  Cent  Dig.  {  303;  Dec.  Dig.  §  135.*] 
6.  Injunction  (J  144*) — Issuance — Vebified  Bill. 

Where  a  water  company  filed  a  verified  bill  for  an  injunction  restrain- 
ing the  enforcement  of  an  alleged  confiscatory  ordluance  fixing  water 
rates,  and  there  was  no  claim  that  the  bill  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  the  city  having  made  no  countershowing, 
it  was  not  an  abuse  of  the  trial  court's  discretion  to  issue  a  temporary 
injunction  on  the  verified  bill  without  supporting  affidavits. 

[fid.  Note.— For  other  cases,  see  InjuncUon,  Cent.  Dig.  §§  316,  317,  321; 
Dec.  Dig.  §  144.*] 

Appeal  from  the  Circuit  Cour^  of  the  United*  States  for  the  East- 
ern District  of  Illinois. 

Suit  by  the  American  Water  Supply  Company  against  the  City 
of  Kankakee.  From  an  order  granting  an  injunction  pendente  lite, 
defendant  appeals.    Affirmed. 

W.  H.  Dyer,  Frank  Lindley,  and  Walter  C.  Lindley,  for  appel- 
lant. 

W.  R.  Hunter,  for.  appellee. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges, 

BAKER,  Circuit  Judge.  Three  reasons  are  advanced  why  the 
pendente  lite  injunctional  order  in  this  suit  by  the  Water  Company 
to  restrain  the  city  from  enforcing  its  water  rates  ordinance  of 
March  20,  1911,  is  erroneous. 

*For  other  cases  see  same  topic  A  S  numbeb  in  Dec.  Jb  Am.  Digs.  1907  to  aate,  &  Rep'r  Indexes 
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[1]  1.  Because  a  judicial  inquiry  could  not  be  entertained  until 
the  Water  Company  had  first  exhausted  its  remedy  of  legislative 
review  in  the  circuit  court  of  the  county. 

Section  267f,  c.  24,  Kurd's  111.  R.  S.,  after  authorizing  city  coun- 
cils to  fix  by  ordinance  maximum  water  rates,  provides : 

"And  in  case  the  corporate  authorities  of  any  such  city,  town  or  village 
ftfaall  fix  unjust  and  unreasonable  charges,  the  same  may  be  reviewed  and 
determined  by  the  circuit  court  of  the  county  in  which  such  city,  town  or 
village  may  ba" 

No  decision  of  the  Illinois  Supreme  Court  has  been  called  to  our 
attention,  or  been  found  by  us,  that  holds  that  the  Legislature  by 
the  foregoing  provision  intended,  or  had  the  power  if  it  had  the 
intent,  to  delegate  to  the  circuit  courts  of  the  counties  the  legis- 
lative function  of  fixing  rates.  In  Freeport  Water  Co.  v.  Freeport 
City,  180  U.  S.  587,  601,  21  Sup.  Ct.  493,  499,  45  L.  Ed.  679,  the 
Supreme  Court  of  the  United  States,  noting  that  the  Illinois  Su- 
preme Court  had  referred  to  this  provision,  "but  not  in  such  a  way 
that  it  can  be  confidently  said  that  the  power  given  to  the  circuit 
court  was  only  to  review  the  rates  fixed  by  the  city  council  and 
to  determine  them  to  be  reasonable  or  unreasonable,  or  whether  the 
court  could  go  farther  and  fix  rates,"  observed  that  "the  former 
seems  a  natural  construction." 

Though  what  powers  a  State  may  choose  to  vest  in  its  courts  is 
not  a  federal  question,  and  though  the  federal  courts  are  bound  in 
that  respect  to  accept  the  State  Supreme  Court's  interpretations 
of  tlie  State  Constitution  and  statutes,  we  will  not  assume  that  the 
Illinois  Supreme  Court,  in  view  of  'article  3  of  the  Illinois  Con- 
stitution relative  to  the  "distribution  of  powers,"  would  uphold  the 
provision  in  question  as  conferring  legislative  powers  upon  courts. 

Our  own  judgment  is  that  the  legislative  function  of  rate-making 
ended  in  the  city  council,  and  that  appellee,  a  citizen  of  Maine,  had 
the  right  to  seek  in  the  local  court  or  in  the  federal  court  of  con- 
current jurisdiction  a  judicial  investigation  of  the  question  whether 
its  property  was  being  taken  without  due  process. 

[2]  2.  Because  this  suit  was  prematurely  brought.  Before  the 
ordinance  went  into  eifect,  the  bill  was  filed  and  the  injunctional 
order  issued.  Would  the  ordinance,  if  obeyed,  prove  to  be  confis- 
catoiy,  is  the  question  presented  by  the  bill ;  and  the  city's  conten- 
tion is  that  no  affirmative  answer  can  be  given  unless  actual  opera- 
tions under  the  ordinance  shall  furnish  a  demonstration.  Knox- 
ville  V.  Water  Co.,  212  U.  S.  1,  29  Sup.  Ct.  148,  53  L.  Ed.  371,  is 
cited  as  a  precedent  for  the  contention  and  as  requiring  a  dismissal 
of  the  bill  without  prejudice.  But  the  Knoxville  Case  was  decided 
on  issues  joined  and  on  a  full  consideration  of  the  evidence  adduced. 
Neither  it  nor  any  other  precedent  with  which  we  are  familiar 
rules  that  an  owner  is  bound  to  stand  by  and  see  his  property  con- 
sumed in  an  experiment;  that  his  only  remedy  is  an  action  for 
damages ;  that  he  has  no  standing  in  advance  of  the  taking  to  ask 
a  court  of  equity  for  protection  from  confiscation.  But,  as  pointed 
out  in  the  Knoxville  Case,  in  so  asking  he  assumes  a  very  heavy 
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burden.  "If  a  company  of  this  kind  chooses  to  decline  to  observe 
an  ordinance  of  this  nature  and  prefers  rather  to  go  into  court  with 
the  claim  that  the  ordinance  is  unconstitutional,  it  must  be  pre- 
pared to  show  to  the  satisfaction  of  the  court  that  the  ordinance 
would  necessarily  be  so  confiscatory  in  its  effect  as  to  violate  the 
Constitution  of  the  United  States." 

[3-5]  3.  Because  the  facts  did  not  warrant  the  issuance  of  the 
temporary  injunction.  No  affidavits  were  offered  by  either  side. 
Each  was  content  to  rest  the  application  on  the  averments  of  the 
verified  bill.  It  is  not  pretended  that  the  bill  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  Assaults  go  rather  to 
the  point  that  general  allegations  of  fact,  proper  in  a  pleading,  were 
not  supported  by  specific  facts  which  would  be  proper  in  evidence. 
But  a  full  trial  of  the  merits  is  not  required  on  a  hearing  of  an 
application  for  a  preliminary  injunction.  Issuance  of  such  a  writ 
is  largely  within  the  discretion  of  the  trial  court.  On  review  a  re- 
versal is  not  permissible  unless  a  clear  abuse  of  discretion  appears. 
Here,  if  an  unconstitutional  ordinance  were  allowed  to  go  into  ef- 
fect, the  Water  Company  might  have  g^ave  difficulty  in  recover- 
ing its  confiscated  earnings  from  numerous  and  perhaps  irresponsi- 
ble consumers.  On  the  other  hand,  if  a  constitutional  ordinance 
is  being  wrongfully  suspended,  the  Water  Company  could  be  made 
to  restore  its  excessive  charges;  and,  if  there  is  any  doubt  of  it, 
certainty  can  be  had  at  any  time  by  the  court's  requiring  a  bond  or 
a  deposit  from  the  Water  Company.  In  this  situation,  and  consid- 
ering that  the  city  offered  no  countershowing  whatever,  we  cannot 
say  that  the  court  abused  its  discretion  in  accepting  the  verified 
allegations  of  a  good  bill  as  a  sufficient  foundation  for  the  prelim- 
inary injunction. 

The  order  is  affirmed. 


MOREY  V,  THYBO. 

(Circuit  Ck)UPt  of  Appeals,  Seventh  Circuit    April  23,  1912.) 

No.  1,849. 

1.  PhTSICIANS  and  SUBOEONS  (§  Itt*) — ^MALPBACnCB — 8UBQS0N8  JOINTLY  EN- 

GAGED— Division  of  Work. 

Where  two  surgeons  are  Independently  engaged  by  a  patient,  and  serve 
together  by  mutual  consent,  they  are  entitled,  in  the  absence  of  Instrue- 
tions  to  the  contrary,  to  make  such  division  of  service  as  In  their  honest 
Judgment  the  circumstances  may  require;  each  being  required,  not  only 
to  bring  to  the  case  the  ordinary  knowledge  and  skill  of  the  profession, 
but  also  to  give  his  best  personal  attention  and  care  thereto. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent  Dig. 
§31;  Dec.  Dig.  §16.*] 

2.  PUYSICIANS  AND    SURGEONS   (§   16*) — ^JOINT    SERVICE — ^LlABILITT. 

Where  two  surgeons,  Independently  engaged  by  a  patient,  serve  to- 
gether by  mutual  consent,  each,  in  serving  with  the  other,  is  answerable 
for  his  own  conduct  and  for  all  the  wrongful  acts  or  omissions  of  the 
other,  which  he  observes  and  lets  go  on  without  objection,  or  which  in 

»For  other  cases  see  same  topic  A  |  numbbb  in  Dec.  ft  Am:  Digs.  1907  to  date.  4b  Rep*r  Indexes 
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the  exercise  of  reasonable  diligence  under  the  drcnmstances  he  should 
have  observed. 

lEd.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent.  Dig. 
S  31 ;  Dec.  Dig.  |  16.*] 

8.  Physicians  and  SSuboeons  (J  16*) — ^Joint  Ssbviob — Scope  of  Liability. 

Plaintiff  independently  employed  defendant  and  R.  as  surgeons  to  at- 
tend her  in  child  birth.  Before  removing  the  child  with  instruments,  it 
was  agreed  between  them  that  defendant  should  administer  the  anes- 
thetic and  that  R.  should  do  the  operating.  Thereafter  plaintiff  charged 
defendant  with  malpractice.  In  that  the  instruments  used  were  unsterl- 
lized,  that  all  of  the  afterbirth  was  not  removed,  and  that  R.  left  plain- 
tiff so  badly  lacerated  that  sewlnsr  was  necessary,  and  that  the  lacera- 
tions were  not  sewed,  held,  that  defendant  was  not  liable  for  such  acte, 
unless  he,  in  the  exercise  of  reasonable  diligence  under  the  circumstances, 
should  have  known  of  them,  or  that  anything  occurred  to  lead  him  to 
believe  that  R.,  a  skillful  surgeon,  would  have  so  performed  the  operation. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Gent  Dig. 
S  31 ;  Dec.  Dig.  |  16.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

Action  by  Rhoda  Thybo  against  L.  L.  Morey.  Judgment  for  plain- 
tiflf,  and  defendant  brings  error.  Reversed  and  remanded,  with  di- 
rections. 

Chris  P.  EUerbe,  Linn  R.  Brokaw,  and  Dan  McGlynn,  for  plaintiflF 
in  error. 

"f^rank  P.  Noleman,  June  C.  Smith,  and  William  F.  Bundy,  for  de- 
fendant in  error. 

Before  BAKER,  KOHLSAAT,  and  MACK,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Morey,  plaintiflF  in.  error,  a  physician  and 
surgeon,  seeks  to  reverse  a  judgment  against  him  for  malpractice. 

Three  counts  were  in  the  declaration.  Two  were  broad  enough  to 
cover  every  act  of  Morey's  throughout  the  case.  In  the  third,  Mrs. 
Thybo  alleged  that  Morey,  "together  with  one  Rice,  another  physician 
and  surgeon  whom  the  defendant  then  and  there  called  in  to  assist 
him  and  for  consultation,"  negligently  tore  and  lacerated  her  vagina 
and  uterus  in  delivering  her  of  a  child,  failed  to  remove  all  of  the 
afterbirth,  and  used  unsterilized  instruments,  in  consequence  of  which 
blood  poisoning  developed. 

At  the  close  of  the  evidence  Morey  asked  for  a  directed  verdict  and 
separately  moved  that  the  third  count  be  withdrawn  from  the  jury. 

Undisputed  facts  are  that  Morey  alone  was  first  employed;  that 
from  June  5th,  when  the  amniotic  sac  broke,  until  10  p.  m.  of  June 
11th  Morey  was  in  sole  charge;  that  Morey  had  no  business  relation, 
or  even  acquaintance,  with  Rice;  that  Mrs.  Thybo  and  Rice  were 
oldtime  friends  ;.that  in  the  afternoon  of  the  11th  Mr.  Thybo,  the  hus- 
band, telephoned  to  Rice  to  come  from  St.  Louis  to  the  Thybo  home 
at  Vandalia,  111.;  that  after  Rice's  arrival  at  iO  p.  m.  he  concluded 
from  his  examination  that  delivery  was  impossible  without  the  use  of 
instruments ;  that,  by  agreement  of  Rice  and  Morey,  Rice  was  to  use 
the  instruments  and  Morey  to  administer  the  anaesthetic;    that  this 

*For  other  cases  see  same  topic  ft  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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division  of  service  was  known  to  Mrs.  Thybo  and  her  husband,  and 
not  objected  to;  that  deliveries  of  the  child  and  of  the  placenta,  Morey 
and  Rice  each  doing  his  part,  were  effected  during  the  early  hours  of 
the  I2th ;  that  Morey  left  at  2  a.  m.,  and  Rice  returned  to  St.  Louis 
at  4  a.  m. ;  and  that  subsequent  treatment  was  by  Morey. 

Throughout  the  giving  of  testimony  it  clearly  appears  that  Morey 
was  contending,  first,  that  his  own  conduct,  both  before  Rice  came  in, 
and  after  Rice  had  left,  and  also  while  Rice  was  present,  was  without 
fault ;  and,  second,  that  he  was  in  no  wise  responsible  for  any  of  Rice's 
malpractices.  Inasmuch  as  every  act  of  Morey's  for  which  he  would 
be  immediately  responsible  was  within  the  first  two  counts,  the  ques- 
tion presented  by  the  motion  to  ignore  the  third  count  was  whether, 
under  all  the  evidence,  there  was  any  legal  basis  for  charging  Morey 
with  Rice's  acts  or  omissions. 

If  the  pleader  meant  to  hold  Morey  on  the  principle  of  respondeat 
superior,  the  above-recited  facts  show  that  the  attempt  was  vain. 
Rice's  only  contractual  relation  was  with  the  Thybos. 

[1,2]  Two  physicians,  independently  engaged  by  the  patient  and 
serving  together  by  mutual  consent,  necessarily  have  the  right,  in  the 
absence  of  instructions  to  the  contrary,  to  make  such  a  division  of 
service  as  in  their  honest  judgment  the  circumstances  may  require. 
Each  must  not  only  bring  to  the  case  the  grdinary  knowledge  and 
skill  of  the  profession,  but  also  give  his  best  personal  attention  and 
care.  Harris  v.  Fall,  177  Fed.  79,  100  C.  C.  A.  497,  27  L.  R.  A.  (N. 
S.)  1174.  Each,  in  serving  with  the  other,  is  rightly  held  answerable 
for  his  own  conduct,  and  as  well  for  all  the  wrongful  acts  or  omis- 
sions of  thfe  other  which  he  observes  and  lets  go  on  without  objec- 
tion, or  which  in  the  ^ercise  of  reasonable  diligence  under  the  cir- 
cumstances he  should  have  observed.  Beyond  this,  his  liability  does 
not  extend.  Harris  v.  Fall,  supra;  Keller  v.  Lewis,  65  Ark.  578,  47 
S.  W.  755 ;  Hitchcock  v.  Burgett,  38  Mich.  501 ;  Brown  v.  Bennett, 
157  Mich.  654,  122  N.  W.  305. 

By  the  court's  charge  to  the  jury  the  somewhat  vague  allegations 
of  the  third  count  respecting  the  theory  on  which  Morey  was  sought 
to  be  held  for  Rice's  malpractice  were  construed  in  accordance  with 
the  foregoing  principles.  Is  there  any  evidence  to  sustain  that  theory 
of  liability? 

Using  unsterilized  forceps,  not  removing  all  of  the  afterbirth,  and 
leaving  the  patient  so  badly  torn  that  sewing  was  necessary,  without 
performing  the  operation  himself  or  giving  notice  of  the  condition, 
were  the  alleged  wrongful  acts  and  omissions  on  the  part  of  Rice. 

[3]  Whether  the  forceps  were  sterilized  or  not  was  a  matter  of 
sharp  dispute;  but,  of  course,  the  jury's  finding  that  they  were  not 
must  be  accepted.  We  have  careftdly  read  the  entire  bill  of  excep- 
tions, and  we  find  the  following  situation  established  without  con- 
flict :  Rice  brought  his  own  instruments.  After  his  examination  and 
decision  to  use  forceps,  Morey  went  into  the  bedroom  and  got  ready 
to  administer  the  anaesthetic.  Mrs.  Thybo  was  lying  crosswise  on  the 
bed.  Morey  was  at  her  head.  After  Morey  was  in  that  position,  he 
did  not  see  Rice  until  he  came  into  the  bedroom  attired  in  surgeon's 
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garb  and  with  the  instmments  in  his  hands.  There  was  no  testimony, 
disregarding  the  testimony  that  the  instruments  were  sterilized  with 
boiling  water  in  the  kitchen,  that^  Morey  saw  the  instruments  before 
Rice  brought  them  into  the  bedroom-  Their  location  prior  to  that 
was  given  by  one  witness.  They  were  in  their  case  on  a  table 
against  the  wall  in  the  sitting  room  at  a  point  beyond  the  range  of 
vision  of  any  one  in  the  bedroom.  Consequently  no  basis  was  af- 
forded by  the  evidence  for  a  finding  that  Morey  knew  of  and  ac- 
quiesced in  the  use  of  unsterilized  forceps.  By  the  exercise  of  rea- 
sonable diligence,  under  the  circumstances,  should  he  have  known? 
Not  unless,  while  attentively  engaged  in  his  own  part  of  the  service, 
he  ought  gratuitously  to  have  entertained  a  suspicion  that  an  appar- 
ently learned  and  skillful  surgeon  was  about  to  commit  a  gross  med- 
ical offense,  and  to  have  followed  up  the  suspicion  by  inquiring 
whether  his  brother  had  forgotten  to  sterilize  his  hands  and  his  instru- 
ments.   No  such  unreasonable  burden  is  imposed  by  the  law. 

When  the  afterbirth  was  delivered.  Rice  examined  it,  found  it  to 
be  entire,  and  at  once  had  it  disposed  of.  Morey,  from  across  the 
bed,  looked  at  it,  and  to  him  it  appeared  to  be  intact  Nothing  in 
the  record  warrants  a  finding  that  Morey  knew  that  Rice  had  not  re- 
moved all  of  the  afterbirth.  And  here,  too,  Morey  was  not  bound  to 
assume,  in  the  absence  of  observable  indicia,  that  Rice  was  incom- 
petent. 

Similarly,  with  respect  to  lacerations,  Morey,  from  his  position, 
could  not  knbw  of  them  for  himself ;  and  from  Rice's  silence  he  was 
not  negligent  in  inferring  that  no  lacerations  requiring  repair  opera- 
tions'had  been  inflicted.  If  Morey  in  his  subsequent  visits  negligently 
failed  to  discover  promptly  and  to  treat  properly  the  lacerations  and 
the  blood  poisoning,  those  were  matters  of  his  own  direct  responsibility. 

For  the  error  in  submitting  the  third  count  to  the  jury,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded,  with  the  direction  to 
grant  a  new  trial. 


HARTFORD  v.  SMITH  et  aL 

(Circuit  Court  of  Appeals,  Tlilrd  Circuit    October  30,  1912.) 

No.  1,609. 

1.  Action    (f   32*) — ^Fobm   of   Action — ^Aboution — Statutes— Actions   Ex 

CONTBACTU   AND    EX   DELICTO. 

Act  Pa.  May  25,  1887  (P.  L.  271;  Pepper  &  Lewis'  Dig.  pp.  5819,  5825), 
abolishing  the  dlstinetlons  theretofore  existing  between  actions  ex  eon- 
tractu  and  ex  delicto,  so  far  as  relates  to  procedure,  did  not  affect  the 
distinction  existing  between  such  actions  as  to  the  legal  rights  of  the 
parties;  and  hence  a  money  demand,  recoverable  In  assumpsit,  could 
not  be  recovered  In  trespass  for  conversion. 

[Ed.  Note.— For  other  cases,  see  Action,  Cfent  Dig.  |S  257-261,  316; 
Dec.  Dig.  S  32.* 

Forms  of  action  In  federal  courts,  following  state  practice,  see  note  to 
O'Connell  v.  Reed,  5  C.  O.  A.  598.] 

*^or  other  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  dato,  ft  Rep'r  Indexes 
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2.  Action  (f  27*)— Form  op  AcnoN— Assitmpsit— Tbebpass. 

Plaintiff  alleged  that  defendants  were  brokers,  and  as  snch  bad  sold 
certain  stocks  for  plaintiff,  and  received  $5,527.71,  which  it  was  defend- 
ants' duty  to  immediately  pay  over  to  plaintiff  on  or  without  demand, 
that  defendants  wholly  disregarded  their  duties  to  plaintiff,  aa  previously 
mentioned,  to  keep  the  proceeds  of  such  stock  solely  and  entirely  appli- 
cable to  carry  out  plaintiff's  particular  transactions,  but,  with  intent 
to  defraud  plaintiff,  converted  the  fund  to  their  own  use  on  November 
12,  1909,  and  continued,  from  that  time  until  the  present,  refusing  and 
neglecting  to  deliver  or  pay  over  to  plaintiff  such  balance  so  illegally 
misappropriated.  Held,  that  plaintiff's  cause  of  action  was  in  assumpsit, 
and  that  the  declaration  in  trespass  was  unsustainable 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  ||  160-195;  Dee. 
Dig.  8  27.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania;  James  S.  Young,  Judge. 

Action  by  P.  C.  Hartford  against  Roland  H.  Smith  and  another, 
doing  business  as  A.  J.  Davis  &  Co.  Judgment  for  defendants,'  and 
plaintiff  brings  error.    Affirmed  on  condition. 

D.  B.  Hartford  and  E.  J.  Kent,  of  Pittsburgh,  Pa.,  for  plaintiff  in 
error. 

W.  W.  Stoner,  John  S.  Robb,  Jr.,  and  E.  W.  Arthur,  all  of  Pitts- 
burgh, Pa.,  for  defendants  in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  [1]  The  Pennsylvania  act  of 
1887  (P.  L.  271 ;  3  Pepp.  &  Lew.  Dig.  Laws,  5819,  5825)  undertakes 
to  abolish  the  distinctions  theretofore  existing  between  actions  ex  con- 
tractu and  actions  ex  delicto,  but  only  so  far  as  relates  to  procedure. 
Sections  1  and  2  put  this  restriction  affirmatively — ^**so  far  as  relates 
to  procedure" — ^while  section  8  with  greater  emphasis  puts  it  nega- 
tively as  well  as  affirmatively: 

"The  true  intent  and  meaning  of  this  act  is  that  •  •  •  as  to  the  action 
[evidently,  actions]  herein  recited,  it  applies  to  the  procedure  only,  and  the 
legal  rights  of  the  party  are.  not  in  any  way  to  be  affected  thereby.** 

As  a  contribution  to  the  history  of  the  act,  the  writer  of  this  opin- 
ion may  state  of  his  own  knowledge  that  a  draft  of  the  statute  was 
submitted  to  the  late  Judge  Simonton,  of  Dauphin  county,  for  con- 
sideration and  criticism,  and  that  the  sentence  just  quoted  from  sec- 
tion 8  was  inserted  at  his  suggestion,  in  order  that  no  doubt  might 
exist  about  the  limited  scope  of  the  legislation.  And  the  appellate 
courts  of  Pennsylvania  have  taken  this  view  in  several  cases.  Fritz  v. 
Hathaway,  135  Pa.  280,  19  Atl.  1011;  Winkleblake  v.  Van  Dyke, 
161  Pa.  7,  28  Atl.  937  (a  decision  concurred  in  by  Justice  Williams  of 
Tioga  county,  who  has  always  been  understood  to  be  the  draftsman 
of  the  act);  and  Busch  v.  Calhoun,  14  Pa.  Super.  Ct.  582.  The  mere 
label  of  the  action  is  not  decisive.  As  was  said  by  Justice  Mitchell  in 
Fritz  V.  Hathaway : 

"Accuracy  and  technical  precision  have  no  terrors,  except  for  the  careless 
and  the  incompetent ;  and  the  act  of  1887  was  not  intended  to  do  away  with 

•For  other  cases  see  same  topic  &  9  nuj^beb  Id  Dec.  &  Am.  Digs.  Id07  to  date,  ft  Rep'r  Indexes 
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them.  As  to  all  matters  of  stibstance,  completeness,  accuracy,  and  precision 
are  as  necessary  now  to  a  statement  as  they  were  before  to  a  declaration 
in  the  settled  and  time-honored  forms." 

See,  also,  Osbom  v.  Bank,  154  Pa.  137,  26  Atl.  289,  Cony  v.  Rail- 
road, 194  Pa.  519,  45  Atl.  341,  and  Brandmeier  v.  Pond  Creek  Co., 
229  Pa.  284,  78  Atl.  273. 

[2]  It  is  dear,  therefore,  that,  although  the  name  of  the  action  now 
before  us  is  "trespass,"  the  legal  rights  of  the  parties  are  to  be  deter- 
mined as  if  it  were  the  old  action  of  trover  and  conversion.  Indeed, 
this  is  conceded,  and  we  may  turn  at  once  to  the  statement  of  claim 
in  order  to  discover  what  particular  wrong  is  complained  of.  The 
statement  is  not  ambiguous.  It  recites  that  the  defendants  were  stock- 
brokers ;  that  the  plaintiff  gave  them  certain  orders  to  buy  stoqks  on 
a  margin ;  that  he  put  up  whatever  margin  was  demanded,  this  being 
always  sufficient  to  protect  them;  that  he  was  not  notified  that  the 
shares  would  be  sold,  and  gave  no  order  to  sell;  and  that  the  sale 
produced  a  balance  in  his  favor  of  $5,527.71,  "which  it  was  the  duty 
of  defendants,  as  plaintiff's  brokers,  so  as  aforesaid  to  immediately 
pay  over  to  plaintiff  upon  or  without  demand."  The  statement  con- 
tinues: 

"Plaintiir  farther  says  that  defendants  wholly  disregarded  their  duties  to 
him,  as  hereinbefore  mentioned,  to  keep  and  maintain  the  proceeds  of  the 
sale  of  said  stocks  and  the  margins  deposited  with  them  by  plaintiff  as  a 
fund  solely  and  entirely  applicable  for  the  purpose  of  carrying  out  these  par- 
ticular transactions,  but  did,  with  intent  to  defraud  plaintiff,  convert  and 
appropriate  said  fund  to  their  own  use,  or  the  use  of  some  other  person  or 
persons,  and  that  on  November  12,  1909,  and  continuing  from  that  time  until 
the  present,  defendants,  with  intent  to  defraud  plaintiff,  neglected,  failed, 
and  refused  to  deliver  or  pay  over  to  plaintiff  the  balance  of  said  fund 
amounting  as  above  mentioned,  to  wit,  $5,527.71,  which  sum  defendants  have 
illegally,  unlawfully,  and  fraudulently  misappropriated  and  converted  to  their 
owuvuse,  or  to  the  use  of  some  other  person  or  persons." 

*  The  action  is  trover  for  the  conversion  of  money,  although  the  plain- 
tiff in  error  desires  to  treat  it  as  an  action  for  the  conversion  of  the 
stocks.  The  learned  judge  held  that  in  its  present  form  it  could  not 
be  maintained,  and  we  agree  with  this  conclusion.  It  should  have 
been  assumpsit,  and  if  the  suit  had  been  dismissed  for  this  reason, 
without  prejudice  to  the  plaintiff's  right  to  bring  the  proper  action,  we 
might  affirm  the  judgment  at  once.  It  is  easy  to  understand  why  the 
action  was  brought  in  tort.  Under  the  Pennsylvania  practice  some 
kinds  of  tort  may  still  be  redressed  in  a  suit  begun  by  a  capias  ad  re- 
spondendimi,  which  requires  the  entry  of  bail  to  the  action.  This  suit 
was  so  begun,  and,  as  a  judgment  for  the  plaintiff  would  also  have 
supported  a  capias  ad  satisfaciendum,  the  defendants  might  have  been 
committed  to  prison,  until  discharged  according  to  law.  But  no  such 
result  would  follow  a  recovery  in  assumpsit,  and,  as  already  stated,  the 
suit  should  have  been  in  that  form  of  action.  So  far  as  appears  from 
the  uncontradicted  evidence,  the  defendants  were  under  no  obligation 
to  return  specific  money  to  the  plaintiff,  but  owed  him  a  duty  that 
might  be  discharged  by  the  payment  of  money  generally.  See  Little 
V.  Gibbs,  4  N.  J.  Law,  211 ;  Davis  v.  Thompson,  10  Sad.  (Pa.)  563,  14 
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Atl.  169;  Aurentz  v.  Porter,  56  Pa.  115;  Life  Ass'n  v.  Catlin,  2 
Walk.  (Pa.)  338;  38  Cyc.  2014,  H,  note  53;  28  A.  &  E.  Ency.  (2d 
Ed.)  652,  §  5,  note  7.  ^  ^  ^ 

The  practical  reason  against  affirming  the  judgment  as  it  stands 
is  this:  It  is  not  a  mere  dismissal  of  the  suit  without  prejudice,  but 
a  judgment  in  favor  of  the  defendants,  and  with  the  present  record 
the  doctrine  of  res  judicata  might  give  the  plaintiff  trouble  if  he 
brought  another  suit.  This  would  be  unjust,  for  the  defendants  con- 
cede that  they  owe  the  money,  and  are  only  defending  against  the 
drastic  remedy  that  has  been  invoked.  Indeed,  they  offered  the  plain- 
tiff a  note  for  the  full  amount  of  his  claim,  although  the  note  was  aft- 
erwards returned.  In  order,  therefore,  that  the  litigation  may  per- 
haps end  here,  we  shall  enter  no  judgment  for  the  present;  but  we 
direct  the  clerk  of  this  court  to  notify  counsel  that,  if  the  defendants 
shall  confess  judgment  to  the  plaintiff  on  or  before  November  30, 
1912,  in  an  action  ex  contractu  for  $5,527.71,  with  interest  from  No- 
vember 12,  1909,  and  if  the  District  Court  shall  certify  us  that  this 
has  been  done,  we  will  then  affirm  the  judgment.  Otherwise,  we' shall 
be  obliged  to  reverse  it  formally,  with  leave  to  the  plaintiff  to  apply 
to  the  District  Court  for  permission  to  change  the  form  of  action 
under  the  Pennsylvania  statute  of  1871  (P.  L.  265;  3  Pepper  &  Lewis' 
Digest  Laws,  col.  5894).    The  act  reads  as  follows: 

*'In  all  actions  pending  or  hereafter  to  be  brought  in  the  several  courts 
of  this  commonwealth,  said  courts  shall  have  power  at  any  stage  of  the  pro- 
ceedings to  permit  an  amendment  or  change  in  the  form  of  action  if  the 
same  shall  be  necessary  for  a  proper  decision  of  the  cause  upon  its  merits," 
.etc., 

— and  seems  to  provide  a  remedy  for  the  existing  situation. 


VILTER  MITG.  CO.  T.  QUIRE. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  23,  1912.) 

No.  1,8(H. 

1.  Master  and  Servant  (J  106*) — Injuries  to  Servant — ^Working  Placb. 

Where  defendant  contracted  to  instaU  a  refrigerating  plant  for  a  pack- 
ing company,  defendant,  while  doing  the  work,  necessarily  made  the 
packing  company's  plant  its  own  working  place  to  the  extent  necessary 
to  install  the  apparatus. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant*  Cent  Dig.  |S 
193-198;    Dec  Dig.  8  106.*] 

2.  Master  and  Servant  (§  97*) — Injuries  to  Servant— Negligence. 

Defendant,  having  contracted  to  install  a  refrigerating  apparatus  in  a 
packing  plant,  sent  II.  to  do  the  work,  and  he  employed  plaintiiT,  a  steam 
fitter's  helper,  to  assist  It  being  necessary  to  lift  certain  piping  to  a 
second-story  window,  H.  determined  to  rig  a  block  and  tackle  from  the 
window  in  the  third  story,  and  for  this  purpose  sent  plaintiff  for  rope 
with  which  to  tie  cross-timbers.  As  plaintiff  started  to  untangle  the 
rope,  he  straightened  up,  raising  one  hand  above  his  head,  and,  without 
looking,  thrust  his  fingers  into  an  electric  fan  installed  in  the  upper 
part  of  the  window,  the  bottom  edge  of  the  fan  being  higher  from  the 
floor  than  plaintiff's  height,  resulting  in  three  of  his  fingers  being  am- 

*For  otb«r  casei  see  same  topic  k  S  numbub  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


TILTEB  MPG.  CO.  V.  QUIBK  767 

pntated.  Beld,  tbat  danger  of  sncb  an  Injnry  was  not  one  reasonably  to 
bare  been  anticipated,  and  tbat  defendant  was  not  negligent  in  failing 
to  provide  against  it 

[Ed.  Note. — ^Por  otber  casee^  see  Master  and  Servant,  Ont  Dig.  1 163; 
Dec.  Dig.  9  97.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East* 
em  District  of  Wisconsin. 

Action  by  John  J.  Quirk  against  the  Vilter  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed, with  directions. 

Joseph  B.  Doe,  for  plaintiff  in  error. 
Jackson  B.  Kemper,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Defendant  in  error,  plaintiff  below,  re- 
covered a  judgment  on  account  of  personal  injuries.  Error  is 
mainly  predicated  on  the  court's  refusal  to  direct  a  verdict  in  fa- 
vor of  defendant.  Conflicts  in  testimony  must,  of  course,  be  re- 
solved against  defendant,  and  the  evidence  viewed  in  the  strongest 
aspect  in  favor  of  plaintiff. 

So  taken,  the  case  is  briefly  this:  Defendant  is  a  corporation 
having  a  factory  at  Milwaukee,  Wis.,  for  making  refrigerating 
plants,  which  it  installs  in  its  customers'  places.  North  Packing 
Company  contracted  with  defendant  for  the  installation  of  a  re- 
frigerating plant  in  its  sausage  factory  at  Somerville,  Mass.  Hart- 
man,  defendant's  superintendent,  was  sent  to  do  the  work.  At 
Somerville,  Hartman  employed  plaintiff  and  Ryan  to  assist.  Plain- 
tiff, 22  years  old,  had  worked  about  3  years  as  a  steam  fitter's  help- 
er, part  of  the  time  for  North  Packing  Company.  He  was  gener- 
ally familiar  with  the  factory,  but  not  with  the  room  in  which  he 
was  hurt.  To  lift  sottie  heavy  piping  and  take  it  into  the  building 
through  a  second-story  window,  Hartman  decided  to  rig  a  block 
and  tackle  from. a  window  immediately  above  in  the  third  story. 
In  the  third-floor  room  were  several  cooking  vats.  Two  of  these 
were  near  the  window,  about  2  feet  from  the  wall,  with  a  passage- 
way of  abput  2i/^  feet  between  them  leading  to  the  window.  To 
support  the  block  and  tackle  Hartman  had  determined  to  place  a 
timber  across  the  window  inside  and  one  outside,  and  to  tie  the 
timbers  together  with  rope.  To  do  this  work  the  lower  sash  of 
the  window  was  moved.  When  the  timbers  were  placed,  Hartman 
and  Ryan  holding  the  window  open  and  the  timbers  in  position, 
plaintiff  found  that  the  rope  at  hand  was  not  sufiicient.  Hartman 
asked  where  more  rope  could  be  had.  Plaintiff  said  he  would  go 
to  the  machine  shop  of  the  factory  and  try  to  get  some.  He  re- 
turned where  Hartman  and  Ryan  were  still  holding  the  window 
and  the  timbers  in  place,  and  threw  a  piece  of  rope  on  the  floor. 
It  was  tangled.  In  untangling  it  he  straightened  up  and  raised 
one  hand  above  his  head,  without  looking  where  his  hand  was  go- 

*For  oUier  caiei  lee  lame  topic  &  S  nxtmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexei 


Digitized  by 


Google 


768  199  FEDERAL  BBPOBTEB  • 

ing".  Three  fingers  were  cut  off  by  an  electric  fan,  which  was  in- 
stalled in  the  upper  part  of  the  window;  the  bottom  edge  of  the 
fan  being  higher  from  the  floor  than  plaintiff's  height.  This  fan, 
even  when  steam  and  vapor  were  in  the  room,  could  readily  be 
seen  by  one  approaching  the  window,  when  several  feet  away,  if 
his  gaze  was  directed  upon  it.  There  was  evidence  from  which  the 
juiy  might,  and  presumptively  did,  find  that  plaintiff  did  not  know 
of  the  fan;  that  steam  and  vapor  in  the  room  might  prevent  a 
person  of  ordinary  prudence,  while  engaged  in  carrying  timbers 
and  ropes,  from  noticing  the  fan,  unless  he  were  looking  for  it  or 
had  his  attention  called  to  it;  that  the  noises  from  the  boiling  vats 
would  drown  the  whirring  sound  of  the  fan;  and  that  Hartman 
had  actual  knowledge  of  the  fan  and  its  location. 

[1,2]  Granting  that  plaintiff  may  not  be  legally  blamed  for  fail- 
ing to  observe  the  fan  and  for  throwing  his  hand  above  his  head 
without  looking,  we  are  unable  nevertheless  to  sustain  the  judg- 
ment. As  a  foundation  for  his  case  it  was  first  necessary  for  plain- 
tiff to  show  that  defendant  was  guilty  of  a  breach  of  duty  owed  to 
him.  Defendant  was  not  an  insurer.  It  owed  only  the  duty  of 
using  reasonable  care  in  the  conduct  of  its  business.  No  want  of 
care  in  employing  Hartman  is  suggested;  but,  of  course,  defend- 
ant was  answerable  for  Hartman's  wrongful  acts  and  omissions 
within  the  scope  of  his  employment.  North  Packing  Company's 
plant  was  not  defendant's;  but,  of  course,  defendant  made  the 
plant  its  own  working  place  to  the  extent  necessary  to  the  instal- 
lation of  the  refrigerating  apparatus.  What  did  Hartman  do  or 
omit  that  indicated  a  want  of  ordinary  foresight?  No  dangerous 
machines  or  tools  were  given  plaintiff  to  use.  Plaintiff  and  Ryan 
had  been  intrusted  with  the  work  of  getting  the  timbers  and  rope 
ready.  When  Hartman  and  Ryan  were  holding  the  window  open 
and  the  timbers  in  place,  and  plaintiff  was  tying  one  end  of  the 
timbers  with  the  rope  that  had  been  brought  to  the  place  before 
the  work  was  commenced,  the  place  in  which  the  work  was  to  be 
done  was  safe.  To  stand  on  a  solid  floor  and  tie  a  rope  around 
timbers  at  the  knee-high  window  sill  involved  no  obvious  and  im- 
minent peril.  When  plaintiff  discovered  that  he  needed  more  rope 
and  brought  it,  Hartman  was  still  engaged  with  Ryan  in  holding 
the  window  and  timbers  in  place  for  plaintiff  to  complete  the  ty- 
ing. Hartman  did  not  furnish  plaintiff  the  tangled  piece  of  rope ; 
did  not  direct  him  when  or  where  or  how  to  untangle  it ;  did  not 
even  know,  so  far  as  any  evidence  goes,  that  the  rope  was  tangled. 
How  was  Hartman,  under  these  circumstances,  bound  in  reason  to 
foresee  that  plaintiff  might  bring  tangled  rope  to  the  place  where 
the  timbers  were  to  be  tied,  and  in  untangling  it  raise  his  hand 
above  his  head,  and  without  looking  thrust  his  hand  into  the  fan? 
In  our  judgment,  the  evidence  afforded  no  basis  for  finding  that 
defendant,  through  Hartman,  failed  to  exercise  reasonable  care  in 
guarding  plaintiff  against  dangers  fairly  to  be  anticipated.  Fact 
of  injury  is  not  enough.    To  recover,  a  plaintiff  must  prove  that- 
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his  injury  was  caused  by  a  danger  which  the  defendant  might  rea- 
sonably have  anticipated.     Commonwealth  Steel  Co.  v.  McCash, 
184  Fed.  882,  107  C.  C.  A.  206. 
The  judgment  is  reversed,  with  the  direction  to  grant  a  new  triaL 


THE  COLUMBIA. 

(Circuit  Oonrt  of  Appeals,  Ninth  Circuit    October  7,  1912.) 

No.  2,058. 

Seamen  (f  27*) — Lien  for  Wages — ^Pbiobitt  oveb  Mobtoaoe. 

The  fact  that  officers  employed  to  navigate  a  vessel  were  also  stock- 
holders and  officers  of  the  corporation  owner,  which  purchased  it  subject 
to  a  mortgage,  which  it  assumed  and  agreed  to  pay,  does  not  deprive 
them  of  the  right  to  enforce  a  maritime  lien  for  their  wages  as  against 
the  morti^gee. 

[Ed.  Note.— For  other  cases,  see  Seamen,  Cent  Dig.  {§  4,  157-169; 
Dec.  Dig.  f  27.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  Division  of  the  Western  District  of  Washington. 

Suit  in  admiralty  by  Alex  Zueghoer  and  others  against  the  steam- 
ship Columbia ;  James  Barron,  claimant.  Decree  for  libelants,  and 
claimant  appeals.    Affirmed. 

Robert  McMurchie,  of  Everett,  Wash.,  for  appellant 

Million  &  Houser  and  George  Friend,  all  of  Seattle,  Wash.,  for 
appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

• 

ROSS,  Circuit  Judge.  The  record  shows  that  the  Columbia  was 
a  steamship  duly  registered  under  the-  laws  of  the  United  States, 
plying  in  the  waters  of  Puget  Sound,  and  that  her  then  owner,  one 
Good,  mortgaged  the  steamer  to  the  appellant,  Barron,  to  secure 
to  him  the  payment  of  $10,500.  With  that  mortgage  existing. 
Good,  in  March,  1910,  sold  the  boat  to  a  corporation,  called  Sound 
Motor  Company,  which  assumed  and  agreed  to  pay  the  mortgage. 
During  the  months  of  April,  May,  June,  and  until  about  the  mid- 
dle of  July  of  the  year  mentioned,  the  Motor  Company  operated 
the  vessel  on  the  Sound  through  certain  of  the  stockholders  of  the 
corporation — its  president,  one  Munck,  first  having  charge  of  the 
ship,  at  which  time  the  libelant  K.  J.  Johannson  was  mate  of  it, 
and  the  libelant  Zueghoer  the  purser.  Subsequently  K.  J.  Johann- 
son succeeded  Munck  in  command  of  the  boat,  and  the  libel- 
ant Julius  Johannson  became  mate.  All  of  these  parties,  to  wit, 
Munck,  Zueghoer,  and  the  two  Johannsons,  as  has  been  said,  were 
stockholders  of  the  Motor  Company.  Their  operation  of  the  boat 
was  not  successful,  and  under  it  the  ship  became  indebted  in  a  con- 
siderable sum,  which  Barron  was  compelled  to  pay  in  oiWer  to  pro- 
tect his  mortgage.    The  mortgage  not  having  been  paid,  Barron, 

*For  other  cases  see  same  topic  ft  9  hxt^beb  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
199  F.— 40 


.Digitized  by  VjOOQ IC 


770  199  FEDERAL  REPORTEB 

pursuant  to  its  provisions,  took  possession  of  the  boat  on  the  15th 
day  of  July,  1910. 

The  record  shows  that  there  was  then  due  Zueghoer,  on  his 
wages  for  the  months  of  April,  May,  June,  and  July,  the  aggregate 
amount  of  $229,  that  there  was  likewise"  due  K.  J.  Johannson,  for 
the  months  of  April  and  May,  the  aggregate  sum  of  $155,  and  to 
Julius  Johannson,  for  the  month  of  June,  the  sum  of  $65,  no  part 
of  either  of  which  sums  was  paid,  and  for  which  respective  sums 
the  present  libel  was  brought  by  them. 

In  addition  to  the  denials  contained  in  the  answer  of  the  claim- 
ant, Barron,  who  filed  a  bond  for  the  release  of  the  vessel,  he  set 
up  three  affirmative  defenses,  in  the  first  of  which  he  alleged  the 
execution  of  the  mortgage  by  Good,  his  subsequent  sale  of  it  to  the 
Motor  Company,  subject  to  the  mortgage,  the  agreement  of  the 
Motor  Company  to  pay  it,  that  the  libelants  were  officers  and  trus- 
tees of  that  company,  and.  the  operation  of  the  boat  by  the  com- 
pany, through  those  officers,  during  which  time  the  indebtedness 
was  incurred  which  he  was  compelled  to  pay. 

After  the  claimant  took  possession  of  the  boat,  he,  at  the  solici- 
tation of  the  libelants,  continued  its  operation  in  the  hope  and  ex- 
pectation that  they  would  be  able  to  buy  or  effect  a  sale  of  it  to  the 
benefit  of  the  respective  parties  to  that  arrangement,  Barron  pay- 
ing their  wages  during  such  time;  but  their  effort  was  without 
success,  and  the  arrangement  soon  came  to  an  end.  At  the  incep- 
tion of  it,  Barron  knew  that  the  libelants  claimed  a  lien  on  the  ship 
for  their  back  wages,  and  the  evidence  shows  that  there  was  some 
talk  between  the  parties  concerning  a  waiver  thereof ;  but  neither 
the  findings  of  the  court-  below,  nor  the  evidence,  show  any  such 
waiver. 

It  is  urged,  however,  on  behalf  of  the  appellant,  that,  inasmuch 
as  the  libelants  were  stockholders  in  the  Motor  Company  at  the 
time  the  back  wages  claimed  were  earned,  they  should  not  be  al- 
lowed a  lien  therefor;  that  to  do  so  will  in  some  way  operate  as  a 
"gross  fraud"  on  the  claimant.  We  are  unable  to  see  in  what  way. 
Alaska  &  P.  S.  S.  Co.  v.  C.  W.  Chamberlin  &  Co.,  116  Fed.  600, 
54  C.  C.  A.  56,  and  other  like  authorities  cited  by  the  appellant, 
are  inapplicable  to  the  present  case. 

The  judgment  is  affirmed. 


WASSON  V.  O'GARA  COAL  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    May  29,  1912.) 

No.  1,885. 

OoNTBACTS  (I  348*)— Assumption  of  Conteaot — Pbesumption. 

Where  defendant  purchased  the  mine  of  the  Morris  Coal  Company 
which  had  a  contract  for  the  sale  of  coal  to  plaintiil,  the  fact  that  such 
contract  with  a  written  assignment  indorsed  thereon  by  the  coal  com- 
pany was  left  by  it,  together  with  the  deed,  abstracts,  and  other  con- 
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tracts,  In  the  office  of  defendant's  attorney,  at  the  time  the  sale  was 
closed,  laised  a  presumption  that  defendant  assumed  the  contract,  which, 
however,  was  rebuttable  by  proof  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  fS  1754-1780; 
Dec.  Dig.  f  348.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Illinois. 

Action  by  C.  M.  Wasson  against  the  O'Gara  Coal  Company. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

L.  O.  Whitnel  and  W.  V.  Choisser,  for  plaintiff  in  error. 
M.  S.  Whitley,  for  defendant  in  error. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

■  PER  CURIAM.  Wassoh  had  a  contract  with  the  Morris  Coal 
Company  for  the  sale  and  delivery  to  him  of  certain  amounts  of 
coal.  O'Gara  obtained  from  the  Morris  Company  an  option  to  pur- 
chase its  mine.  In  the  option  there  was  a  provision  that  existing 
contracts  between  the  Morris  Company  and  its  customers  shojuld 
be  filled  by  O'Gara  or  his  assigns.  O'Gara  elected  to  purchase  for  the 
O'Gara  Coal  Company.  The  deed  to  the  O'Gara  Company  con- 
tained no  assumption  of  the  Wasson  contract,  nor  did  the  O'Gara 
Company  execute  any  separate  instrument  of  assumption. 

Wasson's  action  being  for  damages  on  account  of  the  O'Gara 
Company's  refusal  to  carry  out  the  Morris  Company's  contract, 
the  burden  of  proving  the  assumption  was  on  him.  The  option  was 
purely  executory,  and  any  terms  not  embodied  in  the  final  transac- 
tion must  be  deemed  waived.  To  show  that  his  contract  was  in- 
cluded Wasson  proved  that  his  contract,  with  a  written  assignment 
indorsed  thereon  by  the  Morris  Company  to  the  O'Gara  Company, 
was  left  by  the  Morris  Company  together  with  the  deed,  abstracts, 
and  other  contracts  in  the  office  of  the  attorney  who  acted  for  the 
O'Gara  Company  at  the  time  the  transaction  was  closed.  The  trial 
court  treated  this  as  prima  facie  evidence  of  an  assumption.  Was- 
son contends  that  it  was  irrebuttable.  Inasmuch  as  the  Wasson 
contract  may  have  been  among  the  other  papers  by  oversight  or 
fraud,  the  court  properly  permitted  the  O'Gara  Company  to  prove 
that  it  explicitly  rejected  the  Wasson  contract  and  notified  the  Mor- 
ris Company  that  the  purchase  would  not  be  made  if  the  Wasson 
contract  was  included.  On  Wasson's  behalf  evidence  in  rebuttal 
of  the  O'Gara  Company's  position  was  introduced;  and  the  dis- 
pute of  fact  was  submitted  to  the  jury  under  instructions  to  which 
no  exceptions  were  taken. 

We  find  no  error  in  the  record,  and  the  judgment  is  accordingly 
affirmed. 
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LASSLEY  V.  BROWNELL. 

(Circuit  Court  of  Appeals,  Ninth  Circuit   October  28, 1912.) 

No.  1,995. 

BliNss  AWD  Minerals  (S  88*)— Lands  in  Alaska— Contest  Between  Home- 
stead Settles  and  Minebal  Looatob — Suit  to  Qxtiet  Titlb. 

In  Act  May  14,  1898,  c.  299,  8  10,  80  Stat  418  (U.  S.  Comp.  St  1901, 
p.  1409),  authorizing  persons,  associations,  or  corporations  occupying  pub- 
lic lands  in  Alaska  for  purposes  of  trade,  etc,  to  purchase  the  same,  not 
exceeding  80  acres,  the  pror^ion  for  the  bringing  of  a  suit  to  quiet 
title  by  an  adverse  claimant  does  not  apply  to  contests  arising  .between 
homestead  settlers  and  locators  of  mineral  claims  concerning  the  mineral 
or  nonmineral  character  of  th&  land  claimed  by  both,  which  is  a  matter 
within  the  jurisdiction  of  the  Land  Department;  nor  is  such  provision 
extended  by  the  amendment  of  March  3,  1903  &2  Stat  1028,  a  1002  [U. 
S.  Comp.  St  Supp.  1911,  p.  606]). 

[Ed.  Note. — ^For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  H 
87%-113;  Dec  Dig.  S  38.*1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska;  EJdward  E.  Cushman,  Judge. 

Action  at  law  by  H.  L.  Lassley  against  Don  Carlos  Brownell.  Judg- 
ment for  defendant,  and  plaintiff  brings'  error.    Affirmed. 

S.  O.  Morford,  of  Sew'ard,  Alaska,  and  Jas.  Alva  Watt,  of  San 
Francisco,  Cal.,  for  plaintiff  in  error. 
L.  V.  Ray,  of  Seward,  Alaska,  for  defendant  in  error. 
Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  The  questions  presented  in  this  case 
are  identical  with  those  which  were  involved  in  the  case  of  John  A. 
Nelson  v.  Don  Carlos  Brownell,  193  Fed.  641,  113  C.  C.  A.  509,  de- 
cided at  a  recent  term  of  this  court. 

Upon  the  considerations  and  authorities  which  led  to  the  decision 
in  that  case,  the  iudsment  of  the  court  below  in  the  present  case  is 
affirmed. 


MARSHALL  &  STEARNS  CO.  et  al.  v.  MURPHY  MFG.  CX).  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  28,  1912.) 

No.  2,117. 

1.  Patents  (8  328*) — Infringement — ^Apabticent  Wall  Fubnitube. 

The  Jordan  x)ateDt,  No.  892,668,  for  an  improvement  in  apartment  wall 
furniture,  consisting  of  a  door  or  panel  centrally  pivoted  at  the  top  and 
bottom  in  the  wall  of  an  apartment,  so  as  to  be  tumable  on  a  vertical 
axis,  having  on  one  side  a  bed  hinged  at  the  bottom,  so  that  it  may  be 
folded  to  stand  vertically  when  not  in  use,  and  on  the  other  side  an  ar- 
ticle of  furniture,  such  as  a  wardrobe  or  book  case,  as  limited  by  the 
prior  art  and  the  proceedings  in  the  Patent  Office,  is  not  infringed  by 
the  device  of  the  Murphy  patent  No.  1,007,596,  for  a  disappearing  bed, 
which  consists  of  a  door  hinged  at  the  side,  upon  the  back  of  which  there 
is  mounted  a  bed. 
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2.  Patbwtb  (I  168*) — CoNSTBucnoN — Effect  of  Pboceedings  i??  Paticnt  Of- 

FICB. 

The  rule  that  a  patentee,  who  has  acquiesced  in  the  rejection  by  the 
Patent  Office  of  broad  claims  and  limited  the  same,  cannot  claim  the  ben- 
efit of  the  rejected  claim,  is  not  affected  by  the  fact  that  the  rejection 
was  upon  an  interference,  and  that  the  interfering  application  has  been 
withdrawn  or  abandoned. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  SI  243%,  244; 
Dec  Dig.  8  168.* 

Ck>nclusiyeness  and  effect  of  decisions  of  Patent  Office  in  proceedings 
on  application,  see  note  to  Novelty  Glass  Mfg.  Co.  v.  Brookfleld,  95  C. 
O.  A.  630.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Sec- 
ond Division  of  the  Northern  District  of  California;  William  C.  Van 
Fleet,  Judge. 

Suit  in  equity  by  the  Marshall  &  Stearns  Company  and  Charles 
R.  Jordan  against  the  Murphy  Manufacturing  Company  and  William 
L.  Murphy.  Decree  for  defendants,  and  complainants  appeal.  Af- 
firmed. 

Charles  E.  Townsend,  of  San  Francisco,  Cal.,  for  appellants. 

John  H.  Miller  and  Wm.  K.  White,  both  of  San  Francisco,  Cal., 
for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GIIyBERT,  Circuit  Judge.  From  the  decree  of  the  court  below, 
dismissing  the  appellant's  bill,  on  the  ground  that  the  appellees  had 
not  infringed  the  letters  patent  sued  upon,  the  present  appeal  is  taken. 

[1]  The  appellant's  letters  patent  No.  892,668  were  issued  on  July 
7,  1908,  to  Charles  R.  Jordan,  for  an  improvement  in  "apartment 
wall  furniture,"  the  object  of  which  is  to  provide  a  means  whereby 
an  ornamental  article  of  furniture  or  other  fixture  may  appear  within 
an  apartment  during  the  day,  and  which  may  be  reversed  to  present 
a  bed  or  couch  to  be  occupied  at  night.  The  structure  consists  of  a 
door  or  panel  centrally  pivoted  at  the  top  and  bottom,  in  the  wall  of 
an  apartment,  so  as  to  be  tumable  upon  a  vertical  axis.  It  carries 
upon  one  side  a  bed  hinged  at  the  bottom,  so  that  it  may  be  folded 
to  stand  vertically  against  one  side  of  the  door  when  not  in  use.  On 
the  other  side  is  attached  an  article  of  furniture  or  ornament,  such 
as  a  wardrobe,  a  mirror,  a  bookcase,  or  a  mantel  with  a  gas  grate 
below.  Such  furniture  will  appeac  in  the  apartment  during  the  day- 
time ;  at  night,  upon  reversing  the  panel,  the  furniture  will  disappear 
into  a  recess  or  small  adjoining  room,  and  the  bed  will  appear  in  the 
room,  there  to  be  dropped  into  horizontal  position  for  use.  The 
peculiar  features  of  the  invention  are  the  stops,  which  are  described 

as  follows: 

• 

"The  door  or  carrying  structure,  2,  has  a  projecting  stop,  15,  which,  when 
the  door  Is  turned  In  one  direction,  contacts  with  the  corresponding  edge,  16, 
of  the  opening  In  the  wall,  A,  The  opposite  edge  swings  freely  through  the 
opening  upon  the  other  side  to  aUow  the  device  to  be  reversed;  but,  when 
in  the  position  just  described,  the  vertical  joint  may  be  concealed  by  a  strip, 
J7,  which  is  hinged  as  shown  at  18,  so  as  to  be  partially  turned  around,  and 
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its  outer  face,  when  thus  turned,  forms  a  stop  against  which  the  part,  i5, 
is  arrested  when  the  device  has  been  reversed.  This  structure  is  locked  in 
either  position  by  means  of  a  foot  lever,  i9,  having  an  upturned  end  fur- 
nished, which  engages  an  opening  in  the  bottom  of  the  door,  2,  and  which  is 
made  to  normally  engage  such  an  opening  by  the  action  of  a  ^spring,  ftl" 

The  structure  which  is  alleged  to  infringe  is  covered  by  letters  pat- 
ent 1,007,596,  issued  October  31,  1911,  to  W.  L.  Murphy,  for  "dis- 
appearing bed."  This  invention  makes  use  of  an  ordinary  door  in 
the  wall  of  an  apartment,  hinged  at  the  side,  upon  the  back  of  which 
there  is  mounted,  upon  a  panel  attached  to  the  door  and  spaced  away 
therefrom  a  sufficient  distance  to  allow  proper  clearance,  a  full-sized 
bed.  The  panel  and  the  bed  necessarily  extend  beyond  the  inner  or 
hinged  edge  of  the  door,  for  upon  a  door  three  feet  wide  there  is 
mounted  a  folding  bed  four  feet  wide.  When  the  door  is  closed,  it 
appears  an  ordinary  door,  or  it  may  carry  a  fixed  mirror  or  a  picture. 
Obviously  it  cannot  carry  a  mantel,  or  a  bookcase,  or  a  gas  grate,  or 
any  bulky  article  to  prevent  the  door  swinging  around  against  the 
wall  when  opened.  When  the  door  is  thus  opened,  the  bed  extends 
about  two-thirds  of  the  way  across  the  door  opening.  To  close  the 
space  thus  left  open.  Murphy  uses  a  small  swinging  door,  which  is 
mounted  on  the  bed  panel.  When  the  bed  is  down,  and  the  small 
door  is  closed  against  the  door  jamb,  it  is  at  an  angle  with  the  wall. 
It  furnishes  a  door  which  may  be  opened  to  allow  passage  into  the 
adjacent  closet  or  recess. 

The  appellant  contends  that  the  court  below  erred  in  finding  that 
the  Murphy  invention  does  not  infringe  claims  2  and  8  of  the  Jordan 
patent.    Claim  2  is  as  follows : 

"A  wali  attachment  for  apartments,  consisting  of  a  door  or  structure  hav- 
ing central  pivots  at  top  and  bottom,  and  tumable  in  an  opening  in  the  wall, 
stops  by  which  a  joint  is  formed  with  the  edges  of  the  door  when  turned  in 
either  position,  and  a  latch  by  which  the  door  is  locked." 

Jordan  was  not  the  first  to  invent  a  reversible  door  mounted  on 
centrally  located  pivots ;  nor  was  he  the  first  to  attach  a  bed  or  other 
article  of  furniture  to  a  door,  reversible  or  otherwise.  The  patent  to 
Elias  Hines,  of  January  8,  1895,  discloses  a  door  turning  upon  pivots 
centrally  located  at  the  top  and  bottom,  and 'furnished  with  stops. 
The  patent  to  W.  C.  James,  of  July  10,  1906,  describes  a  door  pivot- 
ally  mounted  '*to  swing  on  a  vertical  axis  midway  of  its  width,  so  that 
it  can  be  turned  completely  around,  bringing  the  stove,  which  is  sup- 
ported on  one  side  thereof,  into  either  one  of  the  apartments  at  will." 
In  the  patent  to  W.  C.  James,  of  May  20,  1902,  there  is  described  a 
mantel  and  bed  attached  to  opposite  sides  of  a  horizontally  pivoted 
door,  and  also  a  gas  stove  and  combination  table  and  chair  attached 
to  a  door  hinged  at  one  side.  The  features  in  the  Jordan  invention, 
on  which  he  obtained  his  patent,  are  the  ingenious  stops  which  he 
devised.  These  are  stops,  as  described  in  claim  2,  by  which  "a  joint 
is  formed  with  the  edges  of  the  door  when  turned  in  either  position." 
These  stops  are  so  constructed  that  the  reversible  door  can  be  com- 
pletely reversed  in  the  opening,  so  that  in  either  position  it  occupies 
the  same  space  and  forms  joints  with  the  edges  of  the  opening.    This 
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could  not  be  done,  but  for  the  use  of  the  foldable  stop  used  at  one 
of  the  sides  of  the  opening.  Without  this  foldable  stop,  the  door  could 
not  be  completely  reversed,  but  would  stand  at  an  angle  to  the  face  of 
the  opening,  making  it  impossible  to  form  joints  yrith  the  edges  of 
the  door  when  reversed. 

Now,  referring  to  the  language  of  claim  2,  we  find  that  the  Murphy 
invention  has  no  pivots,  central  or  otherwise,  at  top  and  bottom,  is  not 
tumable  in  an  opening  in  the  wall,  and  has  no  stops  by  which  joints 
are  formed  with  the  edges  of  the  door  when  turned  in  either  position. 
A  hinge,  it  is  true,  is  in  a  certain  sense  a  pivot,  and  in  most  cases  of 
infringement  it  would  be  unimportant  whetfier  a  hinge  or  a  pivot  were 
used,  and  the  substitution  of  one  for  the  other  in  a  combination  claim 
would  not  avoid  infringement.  But  the  difference  between  the  hinge 
and  the  pivot  is  important  in  the  present  case,  as  marking  the  distinc- 
tion between  the  two  inventions.  The  appellees,  indeed,  might  use 
pivots,  instead  of  hinges ;  but  it  is  obvious  that  the  complete  reversi- 
bility of  the  appellant's  device  could  not  be  accomplished  by  the  use 
of  hinges.  A  hinge  would  not  permit  complete  reversibility.  Nor  does 
the  Murphy  door  or  structure  have  central  pivots  at  top  and  bottom. 
All  of  the  door  or  structure  which  appears  in  the  room  in  which  the 
bed  is  intended  to  be  used  is  hinged  at  the  side  of  the  door.  It  is  only 
with  reference  to  the  door  in  connection  with  the  bed  structure  attached 
to  the  opposite  side  thereof,  and  not  to  the  door  itself,  that  it  may  be 
said  that  the  structure  is  not  hinged  at  the  side.  But  even  then  it 
cannot  be  said  to  be  centrally  pivoted,  if  regard  be  had  to  the  ordinary 
use  of  words,  for  the  hinges  are  at  a  substantial  distance  from  the 
center.  Nor  is  the  Murphy  structure  turnable  in  an  opening  in  the 
wall,  in  the  sense  in  which  the  phrase  is  used  in  the  claim.  The  struc- 
ture turns  through,  rather  than  in,  an  opening  in  the  wall. 

But,  whatever  may  be  said  of  the  other  elements  of  the  claim,  it  is 
clear  that  Murphy  dispenses  with  the  use  of  "stops  by  which  a  joint  is 
formed  with  the  edge  of  the  door  when  turned  in  either  position." 
When  the  Murphy  door  is  opened,  to  bring  the  folding  bed  into  the 
room  where  it  is  to  be  used,  joints  are  not  formed  thereby  with  the 
edges  of  the  door.  Conceding  that  the  small  door,  which  is  used  to 
close  the  opening  at*  one  side  of  the  structure,  may  be  designated  a 
stop,  there  is  upon  the  opposite  side  no  stop  forming  a  joint,  nor  is 
there  a  joint.  The  door  is  swung  back  until  it  touches  the  wall,  or  a 
buffer  attached  to  the  wall,  to  protect  it  against  injury  from  the  door- 
knob. 

Claim  8  is  as  follows: 

"A  wall  attachment  for  apartments,  consisting  of  a  door  or  stmctnre  hav- 
ing central  pivots  at  the  top  and  bottom,  and  tamable  in  the  wall  opening, 
an  article  of  fnmiture  fixed  to  one  side  of  the  said  stmctnre,  a  bed  hinged 
to  the  opposite  side  of  the  stmctnre,  tumable  to  stand  in  a  vertical  or  hori- 
zontal position,  and  a  latch  by  which  it  is  engaged  and  held  in  its  vertical 
position,  to  be  revoluble  with  the  door  about  its  vertical  axia" 

This  claim  not  only  calls  for  a  door  or  structure  having  central 
pivots,  and  turnable  in  a  wall  opening,  elements  which,  as  we  have  seen. 


Digitized  by 


Google 


7t6 


199  FEDERAL  REPORTER 


are  not  found  in  the  Murphy  invention,  but  it  adds  the  element  of  a 
latch,  which  is  not  found  in  the  Murphy  invention,  a  latch  by  which 
the  bed  is  engaged  and  held  in  its  vertical  position,  in  order  to  be  re- 
voluble  with  the  door.  Instead  of  using  a  latch  to  maintain  the  bed 
in  its  vertical  position,  Murphy  accomplishes  that  result  by  mounting 
the  bed  oil  pivots,  which  are  placed  at  such  a  distance  from  the  door 
that,  when  the  bed  is  raised  to  a  vertical  position,  the  force  of  gravity 
causes  it  to  lean  against  the  door  and  holds  it  in  place. 

[2]  It  is  contended  that  claim  8  should  receive  a  liberal  construc- 
tion, that  it  should  be  held  to  cover  any  means  for  holding  the  bed  in 
a  vertical  position,  and  that  the  device  by  which  Murphy  holds  the  bed 
in  its  upright  position  should  be  deemed  the  equivalent  of  the  latch 
which  is  used  by  the  appellants.  The  contents  of  the  Jordan  file  wrap- 
per are  such,  however,  as  to  leave  no  room  for  such  a  liberal  construc- 
tion of  that  element  of  the  claim.  During  the  pendency  of  Jordan's 
application  for  a  patent,  an  interference  was  declared  on  account  of 
three  other  applications  then  pending,  one  of  which  was  that  of  John 
Cilek  filed  November  IS,  1905.  Cilek's  invention  is  identical  with  that 
of  Jordan,  except  that  the  door  was  operated  by  central  pivots  to  swing 
in  a  horizontal  plane,  and  hinged  leaves  were  attached  as  stops  to  cover 
and  conceal  the  clearance  spaces  at  the  sides  of  the  structure.  The 
bed  was  held  in  an  upright  position  by  gravity,  as  in  the  Murphy  pat- 
ent. Jordan's  original  claims  had  omitted  the  element  of  the  latch. 
The  interference  was  decided  in  Cilek's  favor,  and  by  reason  thereof 
Jordan,  on  March  9,  1908,  canceled  certain  claims  of  his  original  ap- 
plication, and  substituted  the  more  limited  claim  8  for  the  combination, 
embodying  therein,  as  one  of  the  elements,  the  use  of  the  latch.  Cilek's 
application  was  subsequently  abandoned,  and  no  patent  was  ever  is- 
sued thereon. 

It  is  claimed  that  by  reason  of  such  abandonment  there  is  in  law  no 
anticipation  of  Jordan's  combination,  and  that,  therefore,  he  is  entitled 
to  the  liberal  construction  of  his  patent  which  would  be  applicable  if 
his  original  claims  had  been  allowed.  This  proposition  cannot  be  sus- 
tained. Acquiescing  in  the  rulings  of  the  officers  of  the  Patent  Office, 
Jordan,  in  order  to  obtain  his  patent,  limited  his  claims,  and  it  can 
make  no  difference  with  the  result  that  the  interfering  application  was 
withdrawn  or  abandoned.  The  limitations  so  imposed  cannot  be  dis- 
regarded. Lapham-Dodge  Co.  v.  Severin  (C.  C.)  40  Fed.  763 ;  Thomas 
v.  Rocker  Spring  Co.,  77  Fed.  4^,  23  C.  C.  A.  211;  Hale  v.  World 
Mfg.  Co.,  127  Fed.  964,  62  C.  C.  A.  5%;  Flecker  v.  Poorman  (C.  C.) 
147  Fed.  530;  American  Stove  Co.  v.  Cleveland  Foundry  Co.,  158 
Fed.  978,  .86  C.  C.  A.  182  3  Johnson  Furnace  &  Engineering  Co.  v. 
Western  Furnace  Co.,  178  Fed.  819,  102  C.  C.  A.  267;  Morgan  E!n- 
velope  Co.  v.  Albany  Perforated  Wrapping  Paper  Co.,  152  U.  S.  425, 
14  Sup.  Ct.  627,  38  L.  Ed.  500.  In  the  case  last  cited,  Mr.  Justice 
Brown  said : 

"But  the  patentee  having  once  presented  his  claim  in  that  form,  and  the 
Patent  Office  having  rejected  it,  and  he  having  acquiesced  in  such  rejection,* 
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he  is,  under  .the  repeated  decisions  of  this  court,  now  estopped  to  claim  the 
*  benefit  of  his  rejected  daim,  or  snch  a  constmction  of  his  present  claim  as 
would  be  equivalent  thereto." 

We  find  no  error  in  the  decree  of  the  court  below.    The  decree  is 
affirmed. 


TOWNB  STEERING  WHEEL  CO.  T.  LEE. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7.  1912.) 

No.  2,057. 

1.  Patents  (8  31(y*) — Surr  fob  Intbingement — Demubbeb. 

If  there  is  obviously  no  patentable  invention  in  a  patented  device,  it 
is  within  the  power  and  is  the  duty  of  the  court  to  sustain  a  demurrer 
to  a  bill  for  infringement;  but  such  power  should  be  exercised  with  the 
utmost  caution,  and  all  doubts  should  be  resolved  against  the  defendant 

[E«L  Note.— For  other  cases,  see  Patents,  Cent  Dig.  H  507-640;  Dec. 
Dig.  i  310.* 

Pleading  in  infringement  suits,  demurrer  for  want  of  novelty  and  In- 
vention, see  note  to  Caldwell  v.  Powell,  19  C.  C*  A.  595.1 

2.  Patents  (f  328*) — ^Invkntion — Steebino  Wheel  fob  Autovbhioles. 

The  Towne  patent.  No.  848,144,  for  a  steering  wheel  for  autovehides, 
having  a  rim  with  a  smooth  outer  surface,  and  an  inner  surface  with 
scallops  or  indentations,  to  prevent  the  ^fingers  of  the  operator  from  slip- 
ping, is  void  on  its  face  for  lack  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  Division  of  the  Southern  District  of  California;  Olin  Wellborn, 
Judge. 

Suit  in  equity  by  the  Towne  Steering  Wheel  Company  against  Don 
Lee.    Decree  for  defendant,  and  complainant  appeals.    Affirmed. 

Frederick  S.  Lyon,  of  Los  Angeles,  Cal.,  for  appellant. 
Henry  T.  Hazard,  of  Los  Angeles,  Cal.  (Cassell  Severance,  of  Los 
Angeles,  Cal.,  of  counsel),  for  appellee. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  A  demurrer  was  sustained  in  the  court 
below  to  the  appellant's  bill,  which  was  brought  for  the  infringement 
of  letters  patent  No.  848,144,  issued  March  26,  1907,  for  "a  steering 
wheel  for  autbvehicles."  The  wheel  is  described  in  the  specifications 
as  having  a  rim  with  a  smooth  outer  surface,  and  an  inner  surface 
with  scallops  or  indentations,  so  that  the  fingers  of  the  operator  may 
tightly  grip  the  wheel  and  hold  the  same  from  slipping.  Two  forms 
of  construction  are  suggested — one  in  which  the  rim  of  the  wheel  is 
integral,  and  one  in  which  there  is  an  inner  metallic  rim  secured  to 
an  outer  wooden  rim.  The  first  two  claims  are  substantially  the  same, 
and  cover  a  steering  wheel  having  a  rim  with  a  smooth  outer  surface 
and  an  indented  inner  surface  to  form  a  continuous  finger  grip  for 
turning  the  wheel.  The  third  claim  is  for  a  steering  wheel  having  a 
rim  composed  of  inner  and  outer  members,  the  outer  member  being 

*For  other  casei  lee  same  topic  ft  §  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indezea 
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supported  in  and  by  the  inner  member  and  having  a  smooth  outer  sur-» 
face,  and  the  inner  member  having  an  indented  inner  surface.    The 
question  presented  on  the  appeal  is  whether  the  court  below  erred  in 
sustaining  the  demurrer  to  the  bill  for  want  of  patentable  novelty  in 
the  device  described  in  the  patent. 

[1]  It  is  well  settled  by  a  long  line  of  decisions  that,  if  there  is 
obviously  no  patentable  invention  in  the  device  patented,  it  is  not  only 
within  the  power  of  the  court,  but  it  is  its  duty,  to  sustain  a  demurrer 
to  the  bill  for  want  of  invention,  and  to  save  the  parties  from  use- 
less costs  and  litigation.  Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed.  200; 
Richards  v.  Chase  Elevator  Co.,  158  U.  S.  299,  15  Sup.  Ct  831,  39 
L.  Ed.  991 ;  Thomas  v.  St.  Louis.  S.  F.  R.  Co.,  149  Fed.  753,  79  C. 
C.  A.  89;  Buckingham  v.  Springfield  Iron  Co.  (C.  C.)  51  Fed.  236. 
It  is  equally  well  settled  that,  to  justify  the  court  in  so  disposing  of 
the  suit,  the  power  of  the  court  should  be  exercised  with  the  utmost 
caution,  and  its  judgment  should  be  based  upon  certainty,  and  all 
doubts  should  be  resolved  against  the  defendant.  Eclipse  Mfg.  Co. 
V.  Adkins  (C.  C.)  36  Fed.  554;  Lalance  &  Grosjean  Mfg.  Co.  v. 
Mosheim  (C.  C.)  48  Fed.  452;  Covert  v.  Travers  Bros.  Co.  (C.  C.) 
70  Fed.  788;  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  83  Fed.  170,  27  C. 
C.  A.  502;  American  Fibre-Chamois  Co.  v.  Buckskin  Fibre  Co.,  72 
Fed.  508,  18  C.  C.  A.  662;  Drake  Castle  Pressed  Steel  Lug  Co.  v. 
Brownell  &  Co.,  123  Fed.  86,  59  C.  C.  A.  216. 

The  appellant  argues  that  regard  should  be  had  to  the  allegations 
of  the  bill — which  must  be  taken  as  true — averring  that  the  trade 
and  the  public  have  generally  accepted  and  acquiesced  in  the  validity 
and  scope  of  the  patent,  and  that  the  invention  has  been  extensively 
practiced  and  has  gone  into  great  and  extensive  use,  and  that  those 
allegations  made  it  incumbent  upon  the  court  below  to  allow  the  ap- 
pellant the  opportunity  of  proving  those  facts  in  aid  of  the  presump- 
tion of  novelty  which  arose  from  the  issuance  of  the  patent.  That 
argument  would  be  persuasive  if  there  were  room  for  doubt  on  the 
question  of  the  novelty  of  the  device.  But  we  find  no  room  for  doubt 
In  Dunbar  v.  Meyers,  94  U.  S.  187,  24  L.  Ed.  34,  it  was  said:  "The 
Patent  Act  confers  no  right  to  obtain  a  patent  except  to  a  person  who 
has  invented  or  discovered  some  new  and  useful  art,  machine,  man- 
ufacture, or  composition  of  matter,  or  some  new  and  useful  improve- 
ment in  one  or  the  other  of  those  described  subject-matters."  It  is 
commoh  knowledge  that  the  expedient  of  roughening  and  corrugating 
the  surfaces  of  handles  of  various  implements  .is  very  old,  and  in- 
stances may  be  found  in  the  handles  of  tennis  rackets,  fishing  rods 
and  baseball  clubs,  and  that  the  handles  of  swords  and  knives  from 
time  immemorial  have  been  indented  on  the  inner  side  so  as  to  render 
more  firm  the  grasp  of  the  fingers.  In  Appleton's  Encyclopedia  of 
Applied  Mechanics,  there  appears  a  cut  showing  a  round  indented 
circular  handle  of  a  valve  with  an  indented  outer  surface  so  made  for 
the  purpose  of  giving  a  firmer  handhold  upon  the  handle. 

[2]  It  is  urged  that  these  objections  do  not  apply  to  claim  3,  for 
the  reason  that  it  calls  for  a  built-up  construction  of  the  steering 
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wheel,  which  it  is  said  is  totally  new.  But  we  are  unable  to  see  how 
it  can  be  asserted  that  a  steering  wheel  in  which  the  rim  is  integral, 
and  which  contains  no  invention,  can  be  made  patentable  simply  by 
dividing  it  into  two  parts.  It  remains  as  it  was  before,  a  rim  with  a 
smooth  outer  surface  and  an  inner  indented  surface.  Victor  T.  Mach. 
Co.  V.  Hawthorne  &  Shelby  Mfg.  Co.,  178  Fed.  455,  101  C.  C.  A.  439. 
The  decree  is  affirmed. 


FISCHER  MFG.  CX>.  v.  LAWRENCE. 

(District  Court,  E.  D.  Wisconsin.    October  15,  1912.) 

Pate!«T8  (8  828*) — ^Validity  and  I nfringbment>— Bunion  PBoracroa. 

The  Bronnenkant  patent.  No.  739,824,  for  a  bunion  protector,  was  not 
•  anticipated  and  discloses  patentable  Invention ;  also  held  valid  as  against 
the  claim  of  prior  use  and  invention  by  others,  and  infringed. 

In  Equity.  Suit  by  the  Fischer  Manufacturing  Company  against 
James  Lawrence,  doing  business  as  the  Williams-Lawrence  Shoe  Com- 
pany.   On  final  hearing.    Decree  for  complainant. 

Erwin  &  Wheeler,  of  Milwaukee,  Wis.,  for  complainant. 
Hugo  J.  Trost  and  A.  L.  Morsell,  both  of  Milwaukee,  Wis.,  for  de- 
fendant. 

GEIGER,  District  Judge.  The  complainant,  as  owner  of  letters 
patent  No.  739,824,  issued  September  29,  1903,  to  James  Bronnen- 
kant, filled  its  bill,  charging  infringement.  The  device  embodied  in 
the  invention  covered  by  the  letters  patent  is  a  bunion  protector.  It 
may  in  a  general  way  be  described  as  a  concave  truss  embracing  the 
front  and  inner  side  of  the  foot;  one  part  supporting  the  front  of 
the  arch  of  the  foot,  to  prevent  it  from  settling  and  spreading  later- 
ally under  pressure  applied  in  walking,  while  another  part  prevents 
the  rear  end  of  the  phalanges  from  spreading,  and  still  another  en- 
circles the  bunion  to  relieve  it  from  pressure.  It  has  top  and  bottom 
retaining  wings,  which  support  the  pad,  retain  it  in  position,  and  as- 
sist with  diminishing  pressure  to  support  the  parts  of  the  foot  toward 
and  at  the  margin  of  the  weakened  zone  in  which  the  bunion  is  lo- 
cated. The  material  to  be  used  in  its  construction  is  specified  to  be 
preferably  leather.  Further  description  of  the  device,  as  shown  by 
the  specifications,  as  well  as  exhibits  produced,  may  be  given  as  fol- 
lows: 

A  nearly  oval  piece  of  stiif  leather  is  concaved  so  as  to  conform  to 
the  forward  inner  side  of  the  foot.  A  sort  of  pocket  is  formed,  which 
will  receive  the  projecting  portion  of  the  foot  found  at  or  near  the 
great  toe  joint.  The  inventor  has  placed  toward  the  forward  middle 
portion  of  the  device  an  opening  about  an  inch  in  diameter,  and  which 
is  at  the  bottom  of  the  so-called  pocket.  The  portion  of  the  device 
which  is  at  the  front,  and  alongside  the  great  toe,  is  referred  to  as 
the  shoe  toe  support  or  filler,  the  portion  at  the  rear  is  called  the  in- 

*For  other  cases  see  same  topic  A  §  number  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Step  support,  while  the  intermediate  portion  is  called  the  ball  of  joint 
pocket.    The  claims  are  stated  as  follows: 

"1.  A  metatarsophalangeal  great  toe  Joint  protecting  device,  provided  with 
an  opening  for  said  Joint,  a  support  for  the  shank  or  instep  and  a  shoe  toe 
support 

"2.  4.  metatarsophalangeal  great  toe  Joint  protecting  device,  comprising  an 
elongated  sliieldlike  construction,  adapted  to  rest  against  the  side  of  the  foot, 
and  having  at  its  medial  portion  a  centrally  located  aperture  for  receiving 
the  lateral  projection  of  said  Joint  and,  encircling  audi  projection  of  the 
Joint,  and  a  rearwardly  extending  shank,  widening  and  thickening  rear- 
wardly,  so  that  it  is  adapted  to  fit  along  its  length  against  the  side  of  the 
foot  and  to  bear  against  and  support  the  instep. 

"3.  A  metatarsophalangeal  great  toe  Joint  protecting  device,  provided  with 
a  shoe  toe  support  and  a  shank  or  instep  support,  connected  together  by 
means  of  a  reduced  portion  adapted  to  form  a  pocket  for  said  Joint" 

The  defenses  are  noninfringement ;  invalidity  of  the  claims  of  the 
patent,  as  constituting  mere  aggregations  of  the  devices  of  the  prior 
art ;  invalidity,  on  account  of  two  years'  public  use  and  sale ;  and  in- 
validity of  the  claims  in  suit,  in  view  of  prior  inventorship,  knowledge, 
and  use. 

Except  for  differences  in  two  particulars,  which  will  be  noted  later, 
the  defendant's  device  is  exactly  like  the  complainant's.  By  this  is 
meant  that  the  complainant's  exhibit  of  the  patented  device  and  its 
exhibit  of  the  defendant's  alleged  infringing  device  are  alike.  Both 
are  of  identical  material,  of  the  same  appearance,  and  the  lineal  meas- 
urements of  the  whole  and  the  several  parts — i.  e.,  the  front  and  rear 
parts,  the  aperture,  and  the  degree  of  concavity  of  each — are  so  iden- 
tical that  one  may  be  exactly  superimposed  upon  the  other.  The  de- 
fendant, to  meet  the  situation  (except  as  to  the  two  particulars  to  be 
noted),  strenuously  insists  that  complainant's  device  fails  radically  to 
conform  to  the  claims  of  the  patented  structure  in  one  of  the  essen- 
tial and  fundamental  elements;  that  the  defendant's  device,  though 
conceded  to  be  a  duplication  of  the  complainant's,  likewise  lacks  the 
same  essential  and  fundamental  element;  therefore  it  cannot  infringe 
the  patented  structure.  To  be  more  specific,  the  contention  is  this: 
The  first  claim  calls  for  "a  support  for  the  shank  or  instep" ;  the  sec- 
ond, "a  rearwardly  extending  shank,  widening  and  thickening  rear- 
wardly, so  that  it  is  adapted  to  fit  along  its  length  against  the  side 
of  the  foot  and  to  bear  against  and  suppo.  l  the  instep" ;  and  the  third, 
"a  shank  or  instep  support,"  etc.  Further,  the  specification  refers  to 
the  device  as  a  means  of  filling  the  portion  of  the  shoe  in  front  of  and 
behind  the  enlarged  Joint,  'Svhereby  a  support  will  be  aflforded  for 
the  shank  or  instep,"  and  the  rear  portion  of  the  device  is  designated 
as  the  "instep"  or  "shank"  support.  Again,  one  of  the  drawings  ac- 
companying the  specifications  exhibits  the  device  as  it  rests  within  a 
shoe,  and  therein  it  is  indicated  by  dotted  lines  as  extending  rear- 
wardly, on  the  lateral  and  lower  side  of  the  arch,  nearly  to  the  heel 
of  the  shoe.  It  is  claimed  that  the  complainant's  exhibit  of  its  pat- 
ented structure  and  the  complainant's  exhibit  of  defendant's  alleged 
infringing  structure  each  lacks  the  element  of  the  instep  or  shank  sup- 
porti    Hence  it  is  urged,  as  stated,  though  they  are  alike,  if  they  are 
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wanting  in  the  embodiment  of  this  element,  found  In  each  of  these 
claims,  infringement  is  not  established,  because  neither  conforms  to 
the  patented  structure. 

It  is  conceded  that  the  terms  "instep"  and  "shank,'*  as  used  in  the 
claims  and  specifications,  are  inapt.  What  is  intended  to  be  referred 
to  is  the  "arch,"  or  that  portion  of  the  foot  beneath  the  instep  be- 
tween the  heel  and  the  ball  of  the  foot.  The  question  is  therefore 
presented  whether  either  device  meets  the  requirements  of  the  pat- 
ent and  its  claims  respecting  the  supporting  features  referred  to.  The 
complainant  at  the  outset  contends  that  the  claims  must  be  given  a 
fair  construction,  not  as  disclosing  the  arch  support  as  a  primary  or 
principal  feature,  but  as  one  of  several  elements  combined  into  a 
metatarsophalangeal  great  toe  joint  protecting  device. 

It  is  pointed  out  that  a  bunion  is  a  swollen  or  diseased  condition 
found  at  the  joint  oi"  point  of  articulation  of  the  metatarsal  and  pha- 
langeal bones  of  the  foot ;  and  the  object  of  the  device  is  to  restore, 
or  aid  in  restoring,  the  normal  anatomical  condition  by  straightening 
the  joint  through  pressure  applied  fore  and  aft  the  points  needed;  viz., 
at  the  hollows  of  the  phalanges  and  metatarsal  bones,  and,  to  do  this, 
render  support  to  the  arch,  or  at  least  such  part  of  it  as  tends  to  ex- 
ert pressure  forward  through  the  metatarsal  bone  immediately  artic- 
ulating at  the  toe  joint.  The  protection  of  the  bunion  from  contact 
with  the  shoe,  the  conformation  of  the  device  so  as  to  be  self-retain- 
ing, and  the  tilting  of  the  foot  slightly  outward,  so  as  to  relieve  the 
inner  side  from  pressure,  are  further  features  urged  as  contributing 
toward  the  accomplishment  of  the  main  purpose  of  protection,  at  the 
joint.  Therefore,  claims  the  complainant,  there  being  nothing  in  the 
claims  or  specifications  requiring  the  device  to  extend  rearwardly  un- 
der the  whole  arch  of  the  foot,  as  might  be  necessary  were  such  device 
intended  primarily  to  serve  as  an  arch  support,  the  circumstance  that, 
the  drawing  indicated  the  rearward  extension  as  far  as  the  heel  may 
be  ignored,  provided  the  devices  as  made  by  either  party  substantially 
meet  the  calls  of  the  claims,  and  give  a  reasonable  amount  of  sup- 
port, and  relieve  pressure  at  the  desired  point,  viz.,  the  great  toe  joint, 
where  the  bunion  is  found.  In  other  words,  it  being  possible  to  ob- 
tain the  desired  results  through  some  support  afforded  to  the  meta- 
tarsal bones  just  behind  the  joint,  the  device  need  satisfy  no  other  or 
larger  hypothesis. 

This  construction  given  to  the  claims  seems  to  be  fair  and  reason- 
able, and  is  consistent  with  the  inventor's  declared  object  "to  produce 
a  device  for  protecting  these  swollen  joints  against  irritating  pressure, 
a  device  adapted  to  be  placed  against  the  inner  side  of  the  foot,  and 
together  with  the  foot  to  be  inserted  within  the  shoe  or  boot,  whereby 
those  portions  of  the  boot  or  shoe  in  front  of  and  behind  the  enlarged 
joint  will  be  filled,  and  whereby  a  support  will  be  afforded  for  the 
shank  or  instep  of  the  foot."  Throughout,  the  prime  object  to  be  at- 
tained was  to  relieve  the  situation  as  found  at  the  joint  by  overcoming 
both  the  lateral  and  downward  pressure  at  the  joint  and  at  the  for- 
ward part  of  the  arch.    Nothing  appears,  in  the  claims,  specifications. 
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or  elsewhere,  that  support  for  the  whole  arch  of  the  foot  was  neces- 
sary for  its  accomplishment. 

The  question  then  recurs,  whether  the  device  produced  by  com- 
plainant meets  the  call  of  the  claims  as  thus  construed.  That  it  does 
is  shown  by  an  examination  thereof,  as  well  as  by  witnesses  testifying 
to  their  experience  in  its  use.  The  device  in  evidence  extends  rear- 
wardly  from  the  center  of  the  aperture  which  encircles  the  bunion 
approximately  three  inches,  and  inwardly  under  the  foot  at  a  radius 
diminishing  to  about  two  inches;  the  latter,  however,  not  indicating 
the  extent  actually  covered  on  the  under  part,  because  the  -device  is 
concaved  to  conform  to  the  side  of  the  foot.  But,  with  an  extension 
rearward  of  approximately  three  inches  from  the  joint,  a  concave 
pad  approximately  four  inches  in  width  manifestly  covers  very  con- 
siderable of  the  forward  and  lateral  surface  of  the  arch,  and,  being 
stiff  and  of  a  certain  thickness,  acts  as  a  support  and  filler,  tending 
to  relieve  or  shift  pressure.  This  view  is  amply  corroborated  by  wit- 
nesses who  have  made  use  of  the  device,  or  who,  as  physicians  or 
chiropodists,  were  able  to  speak  authoritatively  respecting  the  experi- 
ence of  others  in  its  use.  All  such  witnesses  are  in  substantial  accord 
respecting  the  performance  by  complainant's  device  of  the  function  of 
giving  support  to  the  arch  sufficient  to  relieve  pressure  and  prevent 
spreading  at,  and  to  promote  straightening  of,  the  toe  joint  Some 
of  the  testimony  seems  to  have  been  given  with  a  clear  appreciation 
of  complainant's  contention  respecting  the  claims  in  question,  while 
some  of  it,  given  by  la3mien  not  familiar  with  such  contention,  in 
different  language,  but  with  equal  clearness,  reaches  the  same  conclu- 
sion and  apparently  recounts  similar  experiences;  and  the  testimony 
as  a  whole  furnishes  cogent  corroboration  of  the  complainant's  con- 
tention. The  conclusion  is  therefore  reached  that  the  claims  in  suit 
require  in  the  patented  ^ructure  such  reasonable  and  substantial  sup- 
port of  the  arch  as  may  be  necessary  to  perform  the  functions  last 
above  indicated,  but  there  is  nothing  in  the  patent  or  its  claims  im- 
peratively requiring  the  supporting  part  of  the  structure  or  .device 
to  extend  over  the  whole  arch  of  the  foot;  that  complainant's  ex- 
hibit meets  the  requirements  of  the  patent  and  its  claims;  that  de- 
fendant's device,  being  identical  (as  to  this  feature),  infringes. 

Defendant  claims,  however,  that  its  device  embodies  a  radical  de- 
parture from  the  patented  structure,  and  from  complainant's  device, 
in  this :  In  the  construction  of  the  former,  the  upper  wing  or  flap-  is 
split  or  cut  across  from  the  circular  aperture,  and  the  two  parts 
brought  together  overlapping,  and  on  the  lower  wing  beneath  the  aper- 
ture a  flat  steel  spring  about  two  inches  long  and  one-quarter  inch 
wide  is  imbedded.  It  is  urged  that  this  introduces  an  improvement 
not  found  in  the  patented  structure,  in  that  the  device  becomes  self- 
conforming,  and  that  it  successfully  overcomes  a  tendency  of  the  com- 
plainant's device  to  buckle  or  wrinkle.  The  success  which  has  at- 
tended the  sale  of  complainant's  device — about  150,000  per  annum — 
rather  negatives  the  idea  that  it  is  wanting  in  the  particular  claimed ; 
and  the  v/itnesses  who  testified  on  this  feature  failed  or  refused  to 
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grant  defendant's  device  any  especial  merit  on  the  strength  of  the 
variation.  While  it  may  not  strictly  be  called  a  merely  colorable 
change,  made  to  evade  the  charge  of  infringement,  there  is  much  force 
in  complainant's  contention  that  the  defendant  fully  recognized  that 
slitting  the  upper  wing  resulted  in  a  loss  for  which  compensation  is 
made  in  the  imbedding  of  the  steel  strip  beneath  the  aperture.  No 
clum  is  made  that  a  new  function  is  introduced,  or  that,  without  this 
variation,  the  f  unctioa  claimed  by  the  patented  structure  could  not  be 
reasonably  well  performed,  and  it  seems  to  me  to  be  an  immaterial 
variation. 

The  claims  of  the  patent  are  attacked  as  lacking  invention,  the  dif- 
ferences over  what  the  prior  art  discloses  being  in  degree  only,  and, 
further,  that  the  claims  are  invalid,  being  mere  aggregations  of  de- 
vices disclosed  in  prior  art  patents.  In  support  of  this,  reference  is 
made  to  these  patents:  Dadisman,  No.  434,979;  Baird,  No.  545,006; 
Georges,  No.  663,224;  Gunthorp,  No.  730,366;  Kennedy  (British), 
No.  19,607.  Concededly,  Bronnenkant  was  not  first  to  conceive  the 
idea  of  a  pad  or  protector  for  a  bunion.  But  counsel  for  complainant 
is  apparently  right  in  his  contention  that  the  cardinal  idea  as  dis- 
closed in  the  prior  art  seems  to  have  been  to  provide  a  structure  to 
relieve  against  shoe  pressure  on  the  bunion.  The  notion  doubtless 
prevailed  that  a  bunion  was  caused  by  shoe  pressure,  and  that  a  cure 
or  relief  was  obtainable  through  the  removal  of  such  cause.  Thus 
Dadisman  states  the  object  of  his  invention  to  be  to  "obtain  a  bunion 
protector  of  the  character  named,  which  shall  protect  the  bunion 
from  the  pressure  of  the  shoe  and  stocking,  *  *  *  thereby  giving 
the  bunion  a  chance  to  heal."  Baird's  object  was  to  "provide  a 
padded  insole,  consisting  of  a  double  walled  sole  having  one  or  more 
filling  adjusting  openings  therein,"  with  padded  extensions  upward 
over  the  instep.  Georges  claimed  an  "improvement  on  bunion  and 
corn  shields  in  which  there  is  a  recess  to  receive  the  pressure  of  the 
boot  or  shoe,"  and  to  provide  as  an  additional  feature  "a  cushion  and 
fill  out  the  otherwise  empty  space  *  *  *  immediately  on  the  side 
of  the  bunion."  Gunthorp's  device  is  expressly  declared  "specially 
intended"  to  relieve  or  cure  "flat  foot,"  requiring,  necessarily,  support 
for  the  whole  arch. 

An  analysis  of  these  various  patents  shows  that  no  one  contains 
either  the  conception  of  the  patent  in  suit  respecting  the  true  anatom- 
ical malformation  found  in  a  bunion  or  Bronnenkant's  method  of 
mechanically  relieving  it.  His  basic  idea  seems  to  be  that  a  bunion, 
disclosing  a  displaced,  loose-jointed,  and  swollen  condition  at  the  point 
of  articulation,  must  be  treated  by  application  of  the  proper  degree 
of  pressure  to  the  zone  containing  the  particular  bones  involved,  so 
that  each  may  be  restored,  or  the  tendency  to  further  spread,  checked. 
He  claims  to  accomplish  this  by  a  device  exerting  pressure  distant 
from  the  joint,  upon  the  phalangeal  bone  of  the  great  toe  and  upon 
the  connecting  metatarsal  bone,  and  the  device  is  so  shaped  .that  the 
pressure  is  not  exerted  upon  the  bunion.  Naturally,  in  carrying  out 
this  idea,  recourse  was  had  to  some  sort  of  pad.  But  lack  of  inven- 
tion in  the  patent  in  suit  is  not  established  because  the  prior  art  .d^ 
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vice§  disclose  the  use  of  pads  which,  in  order  to  accomplish  the  car- 
dinal purpose  of  relieving  shoe  pressure,  incidentally  cover  a  portion 
or  more  of  the  zone  to  be  covered  by  the  device  in  suit,  unless  the 
same  functions  and  the  same  purpose  are  also  substantially  performed 
and  accomplished.  And  I  think  the  patent  in  suit  is  not  only  dis- 
tinguishable from  each  of  the  prior  art  devices,  but  from  all  of  them, 
and  it  is,  not  a  mere  aggregation  of  their  elements.  The  extension 
and  conformation  of  the  device  tp  exert  pressure  upon  the  particular 
bones  and  their  joint,  as  disclosed,  embodies  an  idea  and  accomplishes 
a  purpose  not  found  in  the  prior  art,  and  this  meets  the  defendant's 
claim  that  the  differences  are  in  degree,  that  they  consist  of  a  selec- 
tion oi  known  means,  a  more  extended  application  of  the  original 
thought,  and  the  like. 

It  remains  to  consider  the  defendant's  contention  that  the  patent 
in  suit,  which  was  dated  September  29,  1903,  issued  upon  an 
application  filed  October  25,  1902,  is  void  because  of  two  years' 
use  and  sale;  also  the  prior  knowledge  and  invention  of  the  device 
disclosed  therein.  This  involves  an  examination  of  the  evidence  in 
the  light  of  the  presumption  of  validity,  and  the  consequent  burden 
upon  the  defendant,  not  only  to  overcome  such  presumption,  but  to 
establish  the  defense  clearly,  explicitly,  and  "beyond  a  reasonable 
doubt." 

The  proofs  offered  by  the  defendant  are  claimed  to  establish  a  sale 
and  use  of  the  infringing  device  in  the  year  1899.  The  applications 
for  the  various  patents  urged  by  defendant  as  showing  lack  of  in- 
vention in  the  device  in  suit  were  filed  in  1889,  1902,  1894,  1902,  and 
1900,' before  the  date  of  the  application  for  the  patent  in  suit.  The 
defendant  has  seriously,  but  unsuccessfully,  contended  that  the  device 
in  suit  lacked  invention,  because  anticipated  by,  or  as  being  an  ag- 
gregation of  features  embodied  in,  the  prior  art  as  evidenced  by  these 
different  patents.  It  ought  not,  therefore,  to  complain  if  its  proofs, 
offered  to  establish  lack  of  invention,  anticipation  by,  and  the  sale 
and  use  of  an  unpatented  infringing  device  in  1899,  be  required  to 
satisfy  to  the  utmost  the  rigorous  rule  respecting  the  exclusion  of  a 
reasonable  doubt. 

Three  witnesses  are  produced  to  substantiate  this  defense.  One, 
Schultz,  testified  to  the  manufacture  and  sale  of  the  device  at  Buffalo 
in  the  year  mentioned.  He  procured  a  patent  eight  years  later,  since 
when  and  under  which  patent  he  has  manufactured  protectors  on  a 
larger  scale.  At  the  time  of  testifying — 1911 — he  first  stated  that  he 
had  manufactured  protectors  for  12  or  15  years.  No  sample  of  the 
structures  made  by  him  at  the  beginning  is  produced;  but  four  diiE- 
f erent  exhibits  are  identified  as  structures  made  at  a  much  later  period 
— ^probably  subsequently  to  the  issuance  of  the  patent  to  him  in  1907 
— ^and,  excepting  one,  apparently  well-finished,  machine-made  prod- 
ucts. 

These  several  exhibits,  being  presented  to  him,  were  in  a  general 
way  referred  to  as  "patterns,"  doubtless  meaning  that  they  were  of 
styles  similar  to  those  first  manufactured  by  him.  With  respect  to 
the  first  of  these,  and  which  he  characterizes  as  the  *'old  pattern,"  his 
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initial  statement  was  that  he  could  not  say  exactly  when  he  first  be- 
gan to  manufacture  it.  He  had*  testified  generally  that  he  began  the 
manufacture  at  BuflFalo  in  1899,  s^lthough  he  had  made  some  protect- 
ors during  previous  three  years'  residence  at  Rochester.  Later,  his 
attention  being  again  directed  to  fixing  the  date  when  he  first  manu- 
factured this  so-called  pattern,  he  stated  that  it  was  10  or  12  years ; 
and  then,  the  infirmity  of  the  answer  being  apparent  (the  date  of  his 
first  manufacture  could  not  be  later  than  October  25,  1900),  to  a  lead- 
ing question  whether  he  was  to  be  understood  as  meaning  1899,  an- 
swered affirmatively. 

The  testimony  respecting  the  other  exhibits,  so  far  as  the  time  of 
original  manufacture  was  concerned,  is  equally  indefinite,  though  he 
aims  usually  to  fix  the  year  1899  as  the  original  date.  Corroboration 
of  his  testimony  is  sought  from  two  other  witnesses,  one  of  whom 
confines  himself  to  the  bare  statement  that  hfe  purchased  a  protector 
from  Schultz  in  October,  1899.  The  other  witness,  however,  after 
testifying  to  the  purchase  of  a  protector  from  Schultz  in  1899,  sought 
to  corroborate  his  testimony  by  the  circumstance  of.  selling  a  piece 
of  property,  or  trying  to  sell  it,  at  or  about  the  same  time ;  but  later, 
by  way  of  further  corroboration,  and  to  more  definitely  fix  the  date, 
stated  that  it  was  at  the  time  of  the  Pan-American  Exposition,  when 
President  McKinley  was  assassinated — undeniably  in  1901. 

The  principal  witness,  Schultz,  was  unable  to  give  a  single  direct 
or  indirect  corroborating  circumstance  to  fix  with  precision  the  date 
of  manufacture  in  1899,  or  to  give  the  names  of  customers  other  than 
the  two  witnesses  produced,  to  give  definite  or  proximate  dates  of 
other  occurrences  connected  with  his  patent,  his  business,  or  other 
matters  connected  with  the  subject  of  his  examination.  No  books, 
memoranda,  or  written  data  of  any  description  are  produced,  and  the 
bare  statement  of  original  manufacture  in  1899  is  cast  into  grave 
doubt  because  of  his  own  and  the  other  witnesses'  quite  certain  state- 
ments of  other  dates.  If  the  question  were  merely  whether  there  is 
a  preponderance  of  testimony,  or  whether  the  testimony  justifies  the 
inference  as  to  the  year  1899,  the  showing  thus  made  might  suffice; 
but  it  does  not  meet  the  exactions  of  the  rule  requiring  all  reasonable 
doubt  on  the  matter  to  be  excluded.  Counsel  for  defendant  has  re- 
ferred to  the  testimony  of  these  three  witnesses  as  uncontradicted. 
This  may  be  true,  in  the  sense  that  it  is  not  disputed  by  other  wit- 
nesses. But  a  reasonable  doubt  arises  as  naturally  out  of  self-con- 
tradiction, as  disclosed  in  this  record,  as  it  may  arise  out  of  direct 
negation  by  other  witnesses. 

A  further  fatal  weakness  of  the  testimony,  as  establishing  the  de- 
fense of  prior  use,  is  found  in  the  failure  of  these  witnesses,  or  any 
of  them,  to  establish,  as  required,  that  the  devices  manufactured  more 
than  two  years  prior  to  the  date  of  application  for  the  patent  in  suit 
embodied  the  elements  of  the  patented  structure.  The  situation  being 
as  described,  a  general  statement  of  a  witness,  examining  in  1911  an 
exhibit  which  is  a  well-finished,  machine-made  product  of  recent  man- 
ufacture, that  a  hand-made  device  made  by  him  12  years  before  "was 
like"  the  exhibit,  can  in  no  fair  sense  be  regarded  as  direct  and  ex- 
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pHcit  proof.  In  this  connection  it  must  be  borne  in  mind  that  the 
witness  Schultz  testified  respecting  the  method  of  manufacture  pur- 
sued by  him  originally,  that  he  cut  out  a  piece  of  leather  by  hand, 
moistened  it,  and  nailed  it  to  a  last,  putting  padding  into  it,  and  in 
some  cases  inserting  it  in  the  shoe ;  doubtless  in  other  cases  the  pad 
was  thus  made  ana  intended  to  be  placed  on  the  foot.  It  was  not 
attempted  to  make  reasonable  and  careful  comparisons  of  the  alleged 
device  manufactured  in  1899  with  the  later  exhibits  or  the  patented 
structure,  by  producing  measurements,  disclosures  of  conformation, 
contour,  and  the  like.  Where,  as  hereinbefore  intimated,  the  patent 
in  suit,  the  patented  devices  of  the  prior  art,  have  all  been  subjected 
to  the  closest  analysis  by  the  parties,  with  a  view  of  proving  inven- 
tion, or  a  lack  of  invention,  it  seems  to  me  that  proof  of  lack  of  in- 
vention, by  reason  of  anticipation  by  a  prior  unpatented  device,  ought 
to  approach  the  same  degree  of  directness  and  explicitness.  This 
to  my  mind  is  the  fatal  weakness  of  the  defendant's  proof ;  and  the 
case  strongly  illustrates  the  infirmities  of  oral  evidence  to  support  the 
issue  that  has  been  tendered. 

Counsel  for  defendant  calls  attention  to  what  is  evident  in  the  rec- 
ord, that  the  witnesses  upon  this  issue,. particularly  Schultz,  were  lack- 
ing in  intelligence  and  power  of  expression.  This  may  explain  the 
infirmity  of  the  testimony,  but  can  neither  add  to  its  probative  force 
nor  call  for  resolving  the  doubts  arising  thereon,  in  favor  of,  rather 
than  against,  the  defendant.  The  latter  course  is  required.  I  think 
the  defendant  has  failed  to  establish  this  defense. 

The  general  conclusion  is  that  the  patent  in  suit  is  valid,  that  in- 
fringement has  been  established,  and  the  complainant  is  entitled  to 
a  decree  accordingly. 


WINCHESTER  REPEATING  ARMS  00.  v.  BUENGAR  et  fO. 
(District  Court,  B.  D.  Wisconsin.    October  30,  1912.) 

1.  Patents  (8  257*) — Infringement— Right  to  Attach  Conditions  to  Li- 

cense— i^icB  Restbictions. 

The  owner  of  a  patent,  who  manuf  acttires  and  sells  the  patented  article, 
may  reserve  to  himself,  as  an  ungranted  part  of  his  monopoly,  the  right 
to  fix  and  control  the  prices  at  which  jobbers  or  dealers  buying  from  him 
may  sell  to  the  public ;  and  a  dealer  who,  with  knowledge  of  such  reser- 
vation, violates  the  conditions  of  the  contract  under  which  he  bous^t 
the  article,  Is  an  Infringer  of  the  patent 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  |  237.*1 

2.  Patents  (§  296*) — Suit  fob  Infringement — ^Pbelikinabt  Injunction. 

In  a  case  disclosing  long  acquiescence  In  a  patent  and  clear  infringe- 
ment, a  preliminary  Injunction  may  Issue  without  a  prior  adjudication, 
unless  the  validity  of  the  patent  is  challenged  In  some  afarmatlve  or 
equally  specific  manner,  raising  a  fair  doubt 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §§  476,  477;  Dec. 
Dig.  §  296.*] 

3.  Patents  (§  283*) — ^Infringement— Violation  of  License  Agreement. 

The  fact  that  the  owner  of  a  patent,  who  makes  and  sells  the  patented 
article  under  a  license  system  fixing  prices  at  which  It  may  be  resold  by 
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Jobbers  and  .dealers,  does  not  uniformly  enforce  the- conditions  so  im- 
posed, is  not  available  as  a  defense  to  one  who  has  violated  them. 

[Ed.  Note.— For  other  cases^see  Patents^  Otent.  DJg,  M  448-450,  452; 
Dec.  Dig.  i  283.*] 

In  Equity.  Suit  by  the  Winchester  Repeating  Arms  Company 
against  H.  Buengar  and  Leon  A.  Olmsted.  On  motion  for  prelim- 
inary injunction.     Motion  granted. 

The  complainant  has  moved  for  a  preliminary  injunction  npon  a  bill,  sup- 
ported by  affidavits,  charging  defendants  with  infringing  five  letters  patent, 
owned  by  the  complainant,  relating  to  gun  improvements  capable  of  conjoint 
use.  And  embodied  in  .the  gun  known  as  "Winchester  Repeating  Shotgun 
1897,"  made  by  the  complainant  It  is  charged  that  on  January  1,  1909,  the 
complainant  adopted  a  license  system,  prescribing  conditions  under  which 
'  the  gun  embodying  the  patented  improvements  may  i)e  sold.  Such  license  is 
printed  on  a  tag  attached  to  each  gun,  and  is  as  follows: 

"To  the  Trade  of  the  United  States  of  America: 

"Mechanism  in  these  guns  is  covered  by  United  States  letters  patent  The 
guns  are  licensed  and  sold  under  and  subject  to  the  following  conditions, 
accepted  and  assented  to  by  the  act  of  purchase,  and  controlling  all  sales 
and  uses  of  these  guns.  Any  violation  of  the  conditions  of  this  license  re> 
vokes  and  terminates  all  rights  and  license  ffs  to  these  guns,  and  any  pat- 
^ited  article  of  the  Winchester  Repeating  Arms  Company  in  the  violator's 
possession,  and  subjects  the  violator  to  suit  for  infringement,  and  also  trans- 
fers to  and  revests  in  the  company  the  title  to  all  of  its  patented  producdt 
In  the  possession  of  the  violator,  and,  upon  demand  and  tender  of  purchase, 
price  thereof,  entitles  the  company  to  immediate  possession  of  all  such  pat- 
ented products. 

^niiicense  Conditions. 

"(1)  Jobbers  may  sell  at  wholesale  only  to  retail  dealers  regularly  handling 
these  goods;  may  not  sell  to  any  one  designated  by  the  company  as  a  viola- 
tor of  license  conditions;  may  not  mutilate  or  remove  this  license  notice; 
may  not  expose  for  sale  or  sell  without  this  license  notice;  and  may  sell 
only  at  prices  established  by  the  company  and  printed  in  Its  schedules. 

"Retailers  may  not  remove  this  license  notice,  or  expose  for  sale  or  sell 
without  this  license  notice,  and  may  not  sell  at  less  than  the  current  retail 
price  established  for  the  gun  to  which  this  license  notice  is  attached,  and 
printed  In  the  schedules  of  the  company. 

"All  sales  must  be  made  with  the  article  and  its  serial  number  (If  any), 
and  accompanying  instructions,  directions,  and  indenmifying  marks  un- 
changed and  unmutilated. 

"Winchester  Repeating  Arms  Co.,  Makers, 

"New  Haven,  Connecticut,  U.  S.  A.** 

The  bill  and  supporting  proofs  show  clearly  that  the  defendants,  copart- 
ners, who  conduct  a  hardware  store  in  Milwaukee,  were  notified  of  the  adop- 
tion, terms,  and  conditions  of  the  system,  but  that  they  deliberately  offered 
for  sale  and  sold  "Winchester  shotguns.  Model  1897,''  at  less  than  the  selling 
price  established  by  the  license  system.  The  price  established  as  to  the  gims 
sold  'by  the  defendants  was  $21.60.  They  advertised  and  offered  to  sell  at 
$19.95.  Purchases  were  proven  to  have  been  made  for  $19.98  and  $19.24,  and 
'the  circumstances  attending  such  sales  show  clearly  that  at  the  time  of  sale 
defendants  not  only  knew  of  the  license  system  and  the  prices  to  be  adhered 
to  on  the  sales  of  the  particular  guns,  but  that  in  their  dealings  with  the 
purchasers  Uiey  disclosed  a  purpose  to  ignore  such  license  system  and  sched- 
ule. The  proofs  are  detailed  and  specific,  clearly  identifying  the  alleged 
sales  as  being  of  guns  having  attached  the  tag  and  other  physical  evidences 
of  the  license  restrictions. 
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Frank  F.  Reed  and  Edward  S.  Rogers,  both  of  Chicago,  HI.,  and 
George  D.  Seymour,  of  New  Haven,  Conn.,  for  complainant 
Fred  Gerlach,  of  Chicago,  111.,  for 'defendants. 

GEIGER,  District  Judge  (after  stating  the  facts  as  above).  [1] 
Complainant's  case  appears  so  clearly  to  be  ruled  by  Henry  v.  Dick, 
224  U.  S.  1,  32  Sup.  Ct.  364,  56  L.  Ed.  645,  and  Victor  Talking  Ma- 
chine Co,  v.  The  Fair,  123  Fed.  424,  61  C,  C.  A.  58,  that  considera- 
tion of  the  license  contract  and  system,  with  a  view  of  determining 
its  validity  and  scope,  is  unnecessary.  The  controlling  authority  of 
these  adjudications  forecloses  any  question  respecting  the  infringing 
character  of  defendants'  acts. 

[2]  The  complainant's  patents,  though  their  validity  has  never  been 
adjudicated,  are  shown  to  have  received  recognition  through  long  and 
extended  public  acquiescence  and  use.  Neither  upon  the  argument  nor 
in  defendants'  answer,  since  filed,  is  this  called  in  question.  Such  an- 
swer cannot,  by  mere  formal  denial  or  averment,  avail  to  overcome 
or  cast  in  doubt  the  specific  and  detailed  averments  of  the  bill  and 
supporting  affidavits.  In  a  case  disclosing  long  acquiescence,  public 
use,  utility  of  the  patented  device,  as  well  as  clear  infringement,  a 
temporary  injunction  may  be  issued,  without  prior  adjudication,  unless 
the  validity  of  the  patent  is  challenged  in  some  affirmative  or  equally 
specific  manner,  giving  rise  to  a  fair  doubt. 

It  was  contended  upon  the  argument,  and  it  is  now  averred  in  the 
defendants'  answer,  that  complainant's  license  system  is  a  mere  scheme 
or  pretense  for  keeping  alive  expired  patents,  the  improvements  cov- 
ered by  which  are  embodied  in  its  guns;  that  the  essential  features 
of  guns  manufactured  by  it  are  set  forth  in  certain  expired  letters  pat- 
ent, but  that  the  letters  patent  in  suit  "are  fpr  trivial,  frivolous,  and 
ordinary  shop  expedients" ;  andj  "in  view  of  the  state  of  the  art  as 
it  existed  at  the  time  of  said  alleged  dates  of  invention,  the  said  let- 
ters patent  and  each  of  them  do  not,  and  did  not  at  the  time  set  forth, 
cover  any  patentable  invention."  It  is  also  charged,  in  substance,  that 
the  complainant  has  not  enforced  the  so-called  license  system  uni- 
formly and  in  good  faith,  but  has,  in  its  dealings  with  certain  whole- 
salers, disregarded  it  by  allowing  rebates,  and  that  such  system  is  used 
"simply  for  unlawful,  purposes." 

The  first  of  these  contentions,  involving,  as  it  does,  the  general  claim 
of  invalidity,  should  be  supported,  it  would  seem,  by  a  disclosure  of 
particulars  wherein  each  of  the  five  patents  was  fully  anticipated  by 
an  expired  patent.  The  issue  tendered  by  the  bill  and  affidavits,  as- 
serting a  right  founded  upon  five  patents,  is  not  fairly  met  by  the  gen- 
eral allegation  that  such  patents  are  all  anticipated  by  a  specified  ex-  * 
pired  patent,  which  allegation  at  the  same  time  acknowledges  addi- 
tional features,  summarily  characterized  as  trivial  and  frivolous ;  and, 
in  view  of  the  public  acquiescence,  established  by  complainant,  I  do 
not  think  that  doubt  is  raised  or  suggested  by  such  allegation. 

[3]  With  respect  to  the  claim  that  the  complainant,  since  the  adop- 
tion of  its  license  system,  has  not  enforced  it  uniformly,  or  in  good 
faith,  that  it  has  granted  rebates  to  wholesalers,  it  seems  to  me  that. 
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even  if  such  is  admitted  to  be  the  fact,  it  does  not  constitute  a  de- 
fense available  to  any  particular  infringer.  This  contention  is  doubt- 
less based  upon  the  assumption  that  a  patentee,  having  adopted,  as 
between  himself  and  the  trade,  a  license  system,  is  bound  to  its  lit- 
eral maintenance.  He  cannot  thereafter  discriminate,  except  under 
penalty  of  surrendering  his  reserved  rights  or  discharging  all  the  re- 
strictions. Whether,  as  an  abstract  proposition,  this  is  or  ought  to  be 
sound,  need  not  be  determined.  It  would  seem,  however,  that,  hav- 
ing the  right  to  adopt  the  system,  including  a  schedule  of  prices,  he 
can  at  any  time,  as  an  incidental  feature  and  as  a  part  of  the  whole, 
make  concessions  liased,  for  example,  upon  the  volume  of  patronage. 
And  it  is  difficult  to  see  why,  if  he  can  adopt  any  system  he  sees  fit, 
he  cannot,  in  making  concessions  as  indicated,  at  the  same  time  re- 
quire that  such  concessions  shall  not  impair  the  integrity  of  the  system 
in  other  respects.  In  other  words,  he  may  make  concessions  to  whole- 
salers on  condition  that  the  retail  price  prescribed  by  the  schedule  shall 
not  thereby  be  disturbed.  Of  course,  if  an  alleged  infringer  can  show 
the  patentee's  course  of  dealing  with  or  conduct  toward  him  to  be 
such  as  disclosed  a  purpose  to  surrender  the  reserved  right,  or  to 
discharge  the  restriction,  a  different  question  might  be  presented.  But 
here  the  defendants  merely  allege  that  complainant  had  not  exacted 
literal  compliance  with  the  license  agreement  on  the  part  of  certain 
patrons,  or  had  granted  concessions.  There  is  no  suggestion  of  any- 
thing having  the  element  of  estoppel,  no  course  of  dealing  on  the  part 
of  complainant  with  defendants,  or  anybody,  upon  which  defendants 
justifiably  relied  in  making  sales  violative  of  the  license  schedule.  On 
the  contrary,  the  advertisements  published  by  them,  and  their  conduct 
and  statements  attending  the  alleged  infringing  sales,  disclose  a  delib- 
erate purpose  to  violate  or  evade  the  license,  notwithstanding  com- 
plainant's protests. 

The  claim  is  made  in  defendants'  answer  that  the  complainant's 
license  system  is  a  "part  and  parcel  of  an  unlawful  scheme  to  main- 
tain and  fix  the  selling  prices"  of  all  its  products,  whether  patented 
or  not.  If  defendants,  instead  of  selling  a  patented  product  which 
they  well  knew  to  be  subject  to  the  restrictive  terms  of  a  license,  had 
sold  an  unpatented  product,  they  might  be  in  a  position  to  urge  the 
merit,  if  any,  of  this  claim.  But  they  can  hardly  insist  that  they 
should  be  relieved  from  compliance  with  the  lawful  stipulations  be- 
cause complainant  may  have  endeavored  to  comprehend  within  the 
system  situations  not  involving  defendants,  but  alleged  to  be  beyond 
its  lawful  scope. 

It  is  urged  that  because,  in  an  action  pending  against  the  defendant 
Olmsted,  in  the  District  Court  for  the  Northern  District  of  Illinois, 
an  injunction  was  refused,  none  should  be  awarded  here.  Such  de- 
fendant, alone,  conducts  a  store  in  Chicago.  At  Milwaukee,  he  and 
the  defendant  Buengar,  as  copartners,  conduct  another.  Different  in- 
fringing acts  are  alleged  in  each  suit,  though  the  sales  in  Milwaukee 
are  referred  to  in  the  former  suit.  Under  such  circumstances,  the 
complainant  could  not  obtain  full  relief  in  the  first  suit;    and  the 
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parties,  in  their  answer  herein,  have  not  attempted  to  claim  its  pcnd* 
ency  as  ground  for  abatement. 

I  think  complainant  has  made  a  case  entitling  it  to  a  temporary  in- 
junction. Such  injunction  may  issue,  the  complainant  to  give  an  un- 
dertaking in  the  sum  of  $1,000,  conditioned  for  the  payment  of  such 
damages  as  defendants  may  sustain  by  reason  thereof,  if  the  court 
should  ultimately  determine  that  it  was  not  properly  awarded. 


LEONHARDT  v.  LYNCH. 

(District  Court,  D.  Maryland.    October  14,  1912.) 

Patents  (f  828*) — Invention— I>uicpino  Wagon. 

The  Leonhardt  patent,  No.  70D,710»   for  a  dumi^ng  wagon,  h^td  Toid 
for  lack  of  patentable  invention. 

In  Equity.  Suit  by  William  Leonhardt  against  Francis  T,  Lynch. 
On  final  hearing.    Decree  for  defendant. 

George  H.  Howard,  of  Washington,  D.  C,  for  complainant. 
A.  V.  Cushman,  of  Washington,  D.  C,  and  Mann  &  Co.,  of  Balti- 
more, Md.,  for  defendant. 

ROSE,  District  Judge.  In  this  case  respondent  is  charged  with 
having  infringed  letters  patent  709,716,  issued  to  the  complainant 
September  23,  1902.    The  patent  says  the  invention  consists — 

•*in  the  construction  of  the  body  of  a  dumping  cart  or  wagon  adapted  es- 
pecially for  garbage  and  other  noxious  materials,  which  should  be  exposed 
as  little  as  possible  during  transportation,  in  such  manner  that,  with  a  given 
cubical  content  and  a  standard  wheel  gage,  the  sides  thereof,  over  which  the 
materials  have  to  be  shoveled,  will  be  lower  than  Uiose  commonly  found  in 
vehicles." 

The  form  of  wagon  shown  in  the  drawings  and  described  in  the 
specifications  of  the  patent  is  simple.  It  includes  a  flat-bottomed  wagon 
with  vertical  sides,  which  sides,  at  the  extreme  forward  end,  are  car- 
ried up  higher  than  elsewhere  in  order  that  they  may  support  a  driv- 
er's seat.  Such  seat  rests  upon  the  tops  of  this  section  of  the  sides. 
The  sides,  except  the  portion  of  them  which  support  the  driver's  seat, 
are  lower  than  thos^  in  the  majority  of  open  wagons,  but  not  lower 
than  are  often  found  in  such  wagons.  The  sides  back  of  the  seat  arc 
fitted  with  outwardly  and  upwardly  flaring  extensions.  These  exten- 
sions seem  to  make  an  angle  of  perhaps  45  degrees  with  the  vertical 
portion  of  the  sides.  The  tailboard  of  the  wagon  is  carried  up  mark- 
edly higher  than  the  upward  edge  of  these  flaring  extensions.  At  the 
forward  end  of  the  wagon,  and  back  of  the  driver's  seat,  the  front 
of  the  wagon  extends  up  to  the  same  height  as  that  reached  by  the 
tailboard.  This  front  and  the  tailboard  support  a  top  which  is  sub- 
stantialfy  parallel  to  the  bottom  of  the  wagon.  The  patent  does  not 
say  how  wide  this  top  should  be.  From  the  drawings  it  would  appear 
that  it  is  of  considerable  width — not  less  than  one-half  the  width  of 
the  bottom,  perhaps  as  much  as  two-thirds  of  it.     Two  alternative 
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metKods  of  closing  the  spaces  which,  remain  between  the  outward 
edges  of  the  top  and  the  outward  edges  of  the  flaring  extensions  are 
shown  in  the  patent.  One  is  by  the  use  of  a  set  of  hinged  wooden 
doors;  the  other  is  to  fasten  a  heavy  canvas  cover  to  each  edge  of 
the  top,  so  that  the  cover  will  stay  in  place  when  thrown  down  oven 
the  outward  edge  of  the  flaring  extensions.  When  the  wagon  is  being 
loaded,  the  canvas  cover  on  the  side  into  which  the  material  is  being 
shoveled  is  thrown  back  upon  the  top,  and  there  rests. 

Some  ten  years  or  more  ago  the  city  of  Baltimore  employed  s 
private  corporation  to  collect  garbage  and  ashes.  Complainant  was 
asked  by  the  president  of  this  company  to  design  a  type  of  wagon 
or  cart  suitable  for  such  work.  He  did  so.  His  suggestion 
was  approved.  The  company  ordered  from  him  a  number  of  two- 
horse  wagons,  which  were  constructed  in  the  precise  manner  shown 
in  the  patent  already  described,  and  still  more  one-horse  carts.  The 
latter  differed  from  the  wagons  in  two  respects  only:  Their  cubical 
content  was  naturally  smaller.  They  were  made  without  a  driver's 
seat.  The  flaring  edges  extended  to  the  extreme  front  of  the  carts. 
The  driver  of  such  a  cart  walked,  or  sat  on  the  shafts,  or  on  the  top. 

Subsequently  the  city  of  Baltimore  decided  that  it  would  do  the 
work  of  collecting  garbage  and  ashes  by  its  own  employes.  It  took 
over  the  plant  of  the  company.  The  city  thus  acquired  the  wagon? 
and  carts  which  had  been  made  by  the  complainant.  It  purchased 
others  from  him.  Still  later,  when  it  wanted  more  one-horse  carts, 
it  advertised  for  bids  for  furnishing  them.  These  advertisements 
called  for  carts  like  one  of  the  complainant's  then  owned  and  used 
by  the  city.  Respondent  put  in  the  lowest  bid.  The  complainant  pro- 
tested that  no  one  other  than  himself  had  the  right  to  make  carts  of 
that  design.  The  law  officer  of  the  city,  being  of  the  opinion  either 
that  complainant's  patent  was  not  valid,  or  that  the  form  of  cart  in 
question  was  not  covered  by  the  patent,  advised  the  municipal  cor- 
poration to  ignore  the  protest.  The  contract  was  awarded  to  the  re- 
spondent. He  made  and  sold  such  carts  to  the  city.  This  suit  fol- 
lowed. 

The  patent  has  but  a  single  claim.  In  the  patentee's  original  ap- 
plication it  read  as  follows: 

••In  a  dumping  wagon,  the  body  proper  thereof  of  rectangular  shape  In 
cross-section,  and  provided  at  the  sides  with  the  flaring  extensions  described ; 
the  said  extensions  having  inclined  lids  substantially  as  specified." 

In  this  form  the  examiner  rejected  it,  as  anticipate  by  the  prior 
patents  to  Bourne,  No.  415,895,  November  26,  1889,  and  to  Lebach, 
No.  496,163,  April  25,  1893.  The  complainant  amended,  by  restrict- 
ing the  wagon  bodies  upon  which  he  claimed  a  patent  to  those  the 
edges  of  the  flaring  extensions  of  which  were  lower  than  the  rectangu- 
lar portion,  and  in  distinctly  specifying  that  the  inclination  of  the  lids 
of  the  covers  should  be  downward.  As  amended,  the  claim  was  al- 
lowed, without  further  question  or  controversy.  As  it  stands  in  the 
patent  it  reads: 

"In  a  dumping  wagon,  the  body  proper  thereof  of  rectangular  shape  In 
cro88-section»  and  provided  at  its  sides  with  flaring  extensions,  the  ed^es  o£ 
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which  are  lower  than  those  of  the  rectan^lar  portion^  ftnd  -downwardly 
Inclined  lids  or  covers  for  the  said  extensions,  substantially  as  and  for  the 
purpose  specified." 

If  the  patent  is  valid  at  all,  the  question  as  to  whether  respondent 
infringes  it  depends  upon  what  is  the  "rectangular  portion,"  which 
the  claim  makes  a  standard  for  the  determination  of  the  height  of 
the  edges  of  the  flaring  extensions  of  the  body  proper.  Respondent 
points  out  that  the  bottom  of  the  wagon,  the  portion  of  the  two  ver- 
tical sides  which  support  the  wagon  seat,  together  with  the  wagon 
seat,  do  constitute  a  "rectangular  portion"  of  the  wagon  body.  He 
calls  attention  to  the  fact  that  in  the  drawings  no  other  strictly  "rec- 
tangular portion"  is  shown.  He  asserts  that  the  edges  of  the  flaring 
extensions  shown  in  the  patent  drawings  are  lower  than  the  wagon 
seat.  T^hc  carts  which  respondent  has  made  have  no  wagon  seat.  He 
therefore  contends  that  he  has  not  infringed,  because  in  his  construc- 
tion there  is  no  "rectangular  portion." 

Complainant  says,  and  says  truly,  that  the  wagon  seat  is  no  part 
of  his  invention.  In  order  that  the  wagon  shall  be  easily  loaded,  it 
is  important  that  the  upward  and  the  outward  edges  of  the  flaring 
extensions  shall  be  as  close  to. the  ground  as  they  can  be  made  in  a 
wagon  of  sufficient  cubical  content  It  is  utterly  immaterial  whether 
they  are  higher  than  the  wagon  seat,  or  lower  than  the  wagon  seat, 
or  whether  there  is  any  wagon  seat  at  all.  Nevertheless,  a  rectangular 
portion  of  the  wagon  body  is  mentioned  in  the  claim.  Where,  in  the 
structure  shown  in  the  drawings  and  described  in  the  specifications, 
is  it  to  be  found  ?  Complainant  says  that  the  edges  of  the  rectangular 
portion  of  the  wagon,  which  the  claim  requires  to  be  higher  than  the 
edges  of  the  flaring  extensions,  are  those  of  the  flat  top.  Its  expert 
argues  that  if  the  vertical  sides  were  carried  up  to  the  plane  of  the 
top,  and  then  the  top  extended  out  in  a  horizontal  direction  until  it 
intersects  these  sides  as  so  extended,  there  would  be  a  perfect  rec- 
tangle. A  cross-section  of  the  covered  wagon  has  eight  sides  and 
eight  angles.  Only  two  of  the  latter  are  right*  angles.  He  contends, 
however,  that  such  section  might  in  common  parlance  be  described  as 
"rectangular." 

It  is  not  easy  to  make  out  what  the  invention  of  the  patent  is,  or 
even  what  the  inventor  supposed  it  to  be.  In  the  patent  he  says  that 
it  consists  in  so  arranging  the  sides  that  they  shall  be  lower  than 
those  commonly  found  in  vehicles  with  the  same  cubical  content  and 
a  standard  wheel  gage,  and  in  providing  that  the  material  to  be  car- 
ried in  the  wagon  shall  be  exposed  as  little  as  possible  during  trans- 
portation. The  portion  of  the  problem  which  concerns  the  sides  he 
solved  by  adding  to  the  vertical  portions  thereof  extensions  which 
flare  outward  and  upward.  That  was  old  in  the  art.  He  now  claims 
that  his  invention  consists  in  the  combination  of  a  particular  cover 
with  these  flaring  sides. 

Covered  wagons  were  old.  It  is  admitted  that  their  covers  had 
been  supported  upon  a  rope  or  pole  extending  from  the  front  to  the 
rear  of  the  wagon.  A  cover  so  supported  necessarily  inclined  down- 
wardly.   According  to  complainant's  expert,  the  distinguishing  feature 
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of  his  invention  is  the  broad,  flat  top.  This,  it  is  said,  facilitates  the 
packing  of  the  garbage  into  the  cart.  It  may  be  doubted  whether  it 
has  any  advantage  in  this  respect  over  an  all-canvas  cover. 

The  claim  says  nothing  about  the  top.  The  law  requires  an  in- 
ventor in  his  claim  particularly  to  point  out  and  distinctly  to  claim 
the  part,  improvement,  or  combination  which  he  claims  as  his  inven- 
tion or  discovery.  If  complainant's  invention  was  what  he  now  as- 
serts it  is,  he  has  not  done  what  the  law  says  he  must  do.  An  ex- 
amination of  the  state  of  the  art  at  the  time  complainant  devised  his 
wagon,  as  such  state  of  the  art  is  shown  in  prior  patents,  demon- 
strates that  wagons  with  flaring  sides  and  wagons  with  downwardly 
inclined  covers  were  old  and  common.  In  view  of  what  was  well 
known  and  had  been  frequently  described,  it  is  difficult  to  believe  that 
anything  which  complainant  did  required  any  exercise  of  the  inventive 
faculty.  If  he  invented  anything,  it  was  limited  to  some  particular 
combination  of  elements  which  it  was  his  duty  clearly  to  describe. 
Seymour  v.  Osborne,  11  Wall.  541,  20  L.  Ed.  33.  See,  also,  Wolff 
Truck  Frame  Co.  v.  American  Steel  Foundries  Co.  (C.  C.  A.)  195 
Fed.  940. 

His  learned  and  experienced  counsel  has  dwelt  much  upon  the  cases 
which  say  that  sometimes  the  most  convincing  evidence  that  an  exer- 
cise of  the  inventive  faculty  was  required  is  found  in  the  fact  that 
the  want  had  long  existed  and  that  the  patentee  met  it,  as  evidenced 
by  the  extensive  use  into  which  his  invention  at  once  went  and  the 
avidity  with  which  others  sought  to  infringe  it.  There  is  no  such 
state  of  facts  shown  by  this  record.  Complainant  made  a  wagon 
that  suited  his  customer.  It  proved  useful  and  convenient  for  the 
service.  When  the  city  needed  more  wagons,  it  ordered  more  of  the 
same  type.  It  does  not  appear  in  the  record  that  otherwise  there  has 
been  any  demand  for  them. 

In  accordance  with  these  views,  I  shall  sign  a  decree  holding  the 
patent  invalid  and  dismissing  the  bill  of  complaint. 


NORTHERN  INSULATING  CO.  v.  UNION  TIBRB  CO.  et  at 

(District  Court,  D.  Minnesota,  First  Division.    October  4,  1912.    On  Farther 
Hearing,  October  11,  1012.) 

Paisnts  (I  812*) — Suit  fob  Infbinobmbnt — Estoppel  to  Dent  Validitt. 
Evidence  considered,  and  held  to  establish  that  defendant  did  not  com- 
mence making  an  article  which  Infringed  a  patent  owned  by  complain- 
ant as  assignee  nntil  after  the  patentee  entered  Its  employment,  and  was 
therefore  affected  by  his  estoppel  to  deny  the  yalldity  of  the  patent 

[Ed.  Note.— For  other  cases^  see  Patents,  Gent  Dig.  {(  M3-549;   Dec 
Dig.  S  812.»] 

In  Equity.  Suit  by  the  Northern  Insulating  Company  against  the 
Union  Fibre  Company  and  James  E.  Lappen.  On  motion  for  pre- 
liminary injunction.    Motion  granted. 

Williamson  &  Merchant,  of  Minneapolis,  Minn.,  for  complainant. 
John  E.  Stryker,  of  St.  Paul,  Minn.,  and  L.  L.  Brown,  of  Winona, 
Minn.,  for  defendants. 

•For  other  casM  se*  mumt  topic  A  {  nvmbu  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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WILLARD,  District  Judge.  This  case  is  here  upon  a  motion  for 
a  temporary  injunction  in  a  suit  alleging  infringement  of  letters  pat- 
ent No.  908,601,  dated  January  5,  1909,  for  flax  felt,  issued  to  the 
defendant  Lappen  and  certain  assignees,  and  now  owned  by  the  plain- 
tiff. 

No  question  can  be  made  as  to  the  infringement.  That  appears 
from  the  affidavits  of  the  defendants  themselves.  The  validity  of  the 
patent  has  not  been  established  by  any  judicial  decree.  The  plain- 
tiff's claim  is  that  the  defendants  are  estopped  to  assert  its  invalidity. 

Lappen  assigned  all  his  rights  in  the  patent  on  January  8,  1909,  to 
the  Le  Roy  Fibre  Company,  assignor  of  the  plaintiff.  He  continued 
in  the  employ  of  the  Le  Roy  Fibre  Company,  of  which  he  was  a  stock- 
holder, until  February,  1910.  On  the  ISth  of  that  month  he  made 
his  first  contract  with  the  defendant  the  Union  Fibre  Company.  That 
contract,  among  other  things,  gave  the  company  a  certain  time  within 
which  to  exercise  an  option  for  the  acquisition  of  certain  Canadian 
rights.  On  February  26,  1910,  a  second  contract  was  made  between 
Lappen  and  the  defendant  company,  apparently  for  the  purpose  of 
indicating  the  exercise  by  the  company  of  the  option  above  referred 
to.  The  second  contract  contained  practically  all  that  the  first  con- 
tract contained,  but  was  more  explicit  in  certain  respects.  It  recited 
that  Lappen  considered  himself  defrauded  out  of  his  rightful  interests 
in  the  Le  Roy  Fibre  Company,  and  in  certain  patents  which  he  had 
given  the  company  the  right  to  use,  and  that  he  was  desirous  of  pro- 
tecting his  rights  in  connection  therewith.  The  Union  Fibre  Com- 
pany agreed  to  employ  counsel  and  pay  the  expense  of  such  litigation 
as  should  be  decided  upon  by  the  parties,  in  order  to  secure  Lappen's 
rights.  Lappen  agreed  to  assign  to  the  Union  Fibre  Company  a  half 
interest  in  any  property,  patents,  or  stock  interests  which  he  might 
secure  from  the  Le  Roy  Fibre  Company,  or  from  any  of  the  individ- 
ual stockholders  connected  therewith. 

Lappen  assigned,  by  the  contract,  to  the  Union  Fibre  Company, 
the  exclusive  right  to  use  or  manufacture  material  under  any  or  ^1 
of  his  patents  pertaining  to  the  cooking,  degumming,  treating,  or  man- 
ufacture of  flax  fibre  or  insulating  materials,  and  the  exclusive  right 
to  employ  and  use  all  processes  patented  by  him  therefor,  and  the  ex- 
clusive right  to  use  all  machinery  patented  therefor.  By  the  terms 
of  the  contract  the  Union  Fibre  Company  agreed  to  pay  Lappen  a 
royalty — 

*'upon  an  of  the  flax  felt  of  the  kind  heretofore  made  commercially  by  the 
Le  Roy  Fibre  Company,  at  Le  Roy,  Mimi.,  which  it  shall  mamifacture  dur- 
ing the  life  of  his  composition  patent  therefor,  notwithstanding  said  compo- 
sition patent  shall  be  declared  void,  or  the  manufacture  thereof  shall  be  ad- 
judged an  infringement  upon  the  KeUey  patent" 

The  royalty  specified  in  the  contract  was  to  be  15  cents  per  1,000 
square  feet  ou  all  insulating  materials  %  inch  or  over  in  thickness; 
10  cents  per  1,000  square  feet  on  all  material  less  than  V^  inch,  and 
not  less  than  %  of  an  inch  in  thickness;  and  7^2  cents  per  1,000 
square  feet  on  all  material  less  than  %  of  an  inch  in  thickness.  These 
royalties  were  to  be  paid  to  the  first  party  (Lappen)  by  the  second 
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party  (the  Union  Fibre  Company),  so  long  as  the  second  party  should 
see  fit  to  manufacture  under  said  patents,  or  until  the  expiration  of 
said  patents. 

The  contract  up  to  this  point  said  nothing  about  the  employment 
of  Lappen  by  the  Union  Fibre  Company;  but  the  second  part  of  it 
did  provide  for  such  employment,  and  he  agreed  thereby  to  work  for 
the  company  for  $100  a  month  and  to  assign  to  the  company  an  un- 
divided half  interest  in  any  patents  which  he  might  secure,  or  inven- 
tions which  he  might  make  while  he  was  in  their  employ.  This  con- 
tract was  to  continue  at  least  until  January  1,  1912. 

Lappen  continued  in  the  employment  of  the  defendant  company 
under  this  contract  until  January,  1912,  when  on  the  4th  day  of  that 
month  another  contract  was  made  between  him  and  the  Union  Fibre 
Company.  This  contract  contained  the  same  agreement  for  the  ex- 
clusive right  to  manufacture  and  sell  under  the  Lappen  patents  as  did 
the  other  contracts.  It  also  provided  for  the  payment  of  royalties  in 
substantially  the  same  way  as  did  the  prior  contracts.  It  further 
provided  that  the  Union  Fibr^  Company  should  pay  the  royalties 
during  the  life  of  the  patents,  whether  the  same  should  be  declared 
void  or  not,  and  whether  they  were  adjudged  an  infringement  upon 
the  Kelley  patent,  or  not;  and  regardless  of  whether  Lappen  should 
remain  in  the  employ  of  the  second  party  or  not.  This  contract  also 
provided  for  the  employment  of  Lappen  by  the  defendant  company, 
and  he  is  now  in  their  employ  under  the  terms  thereof. 

The  patent  in  suit  is  not  described. in  any  one  of  these  contracts 
by  its  number  or  by  its  date,  but  that  it  is  covered  by  all  of  them 
admits  of  no  doubt.  If  in  February,  1910,  when  Lappen  made  his 
first  contract  with  the  defendant  company  and  went  into  their  employ- 
ment, the  defendant  company  had  not  manufactured  and  sold  any 
flax  felt  like  that  described  in  Lappen's  patent,  the  estoppel  by  which 
Lappen  is  unquestionably  bound  would  extend  to  the  company.  It 
would  then  plainly  appear  that  the  defendant  company  acquired  its 
knowledge  of  the  patent  and  the  way  to  manufacture  the  article  de- 
scribed therein  from  Lappen,  and  under  all  the  authorities  its  co-op- 
eration with  Lappen  in  the  infringement  would  be  such' as  to  estop  it 
as  well  as  him. 

The  vital  question,  therefore,  in  the  case,  is  whether  or  not  the 
Union  Fibre  Company  had  been  engaged  in  manufacturing  and  selling 
this  material  prior  to  February,  1910.  It  claims  that  it  had  been  prior 
even  to  the  issuance  of  Lappen's  patent,  and  it  presented  affidavits  in 
support  of  that  claim.  One  of  these  affidavits  is  made  by  Kelley,  to 
whom  the  Kelley  patent  mentioned  in  the  contracts  above  referred  to 
was  issued,  who  assigned  his  patent  to  the  defendant  company,  and 
who  for  some  time  was  in  its  employ.  In  this  affidavit  Kelley  says 
that  at  Mineral  Point,  Wis.,  prior  to  1901,  he  manufactured  and  sold 
considerable  quantities  of  a  product  which  is  exactly  described  by  the 
language  used  in  the  claims  of  the  Lappen  patent.  He,  however, 
gives  the  names  of  no  persons  to  whom  he  made  any  such  sales.  He 
further  says  that  in  1903,  when  he  was  manager  of  the  lith  depart- 
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ment  of  the  defendant  company ,  it,  under  his  direction,  made  and  sold 
many  thousands  of  feet  of  the  so-called  flax  fibre  felt,  which  product 
he  says  is  exactly  described  by  the  claims  of  the  Lappen  patent.  He 
fails,  however,  to  mention  the  names  of  any  persons  to  whom  any  of 
this  product  was  sold.  He  attaches  to  his  affidavit  a  sample  of  the 
product,  but  he  does  not  state  when  this  sample  was  made.  He 
simply  says  that  it  was  identical  with  the  article  that  he  made  at 
Mineral  Point,  and  at  the  defendants'  factory  in  Winona.  John  J. 
Brown's  affidavit  states  that  when  employed  by  the  defendant  he  knew 
that  it,  under  the  direction  of  Kelley,  made  many  thousand  feet  of  flax 
fibre  lith  and  sold  it,  and  that  the  product  is  the  same  as  the  product 
described  in  X^appen's  patent.  He,  however,  fails  to  give  the  names 
of  any  persons  to  whom  the  product  was  sold.  Roe,  another  manager 
of  the  defendant,  says  that  between  1902  and  1910  the  defendant 
manufactured  and  sold  large  quantities  of  the  product  which  is  de- 
scribed in  Lappen's  patent,  and  that  this  product  was  sold  under  the 
name  of  flax  fibre'  lith.  The  sample  which  he  attaches  he  says  was 
manufactured  at  Winona  during  the  year  1908,  or  earlier.  He  gives 
the  names  of  no  purchasers  of  this  article.  The  defendant  Lrappen  in 
his  affidavit  says  that  prior  to  the  15th  day  of  February,  1910,  he  saw 
specimens  of  flax  felt  which  had  been  manufactured  by  the  defendant 
company,  and  which  were  similar  to  the  felt  described  in  his  patent. 
Lappen  calls  this  article  flax  fibre  felt.  In  Thompson's  affidavit  it  is 
said  that  the  sample  attached  thereto  was  actually  made  at  the  defend- 
ant  company's  factory  in  the  year  1908,  or  earlier,  and  that  he  more 
than  four  years  ago  nailed  it  into  a  chicken  coop.  Thcnnpson  does 
not  say  that  any  of  this  article  was  ever  sold.  Alfred  G.  Brown,  the 
manager  of  the  defendant  company,  says  that,  beginning  with  the 
year  1903,  his  company  sold  to  a  large  number  of  customers  flax  fibre 
lith,  which  he  says  is  the  same  article  as  that  described  in  the  Lappen 
patent.  He  says  that  this  material  was  extensively  used  by  numerous 
customers  for  insulating  purposes,  and  was  sold  under  the  name  of 
flax  fibre  lith. 

This  is  substantially  all  the  evidence  that  is  presented  by  the  de- 
fendant. Upon  the  part  of  the  plaintiff  there  was  presented  the  affi- 
davit of  Gebhard  Bohn,  the  president  of  the  plaintiff  company,  who 
said  that  the  White  Enamel  Refrigerator  Company,  another  company 
in  which  he  was  interested,  had  acted  as  agent  for  the  products  of 
the  Union  Fibre  Company  for  about  a  year  from  October  21,  1904, 
and  that  he  never  knew  that  the  defendant  company  manufactured 
any  material  similar  to  the  material  manufactured  under  the  Lappen 
patent  until  1911,  and  that  the  defendant  company  never  marketed 
any  such  material  through  his  company  during  the  time  it  acted  as 
the  Union  Fibre  Company's  agent. 

J.  L.  Deppen,  who  was  a  salesman  in  Chicago  from  January,  1909, 
to  January,  1911,  in  the  office  of  Bingham  &  McParthin,  sales  agents 
of  certain  products  of  the  defendant  company,  says  that  in  the  latter 
part  of  1910  he  sold,  as  such  agent  for  the  defendant  company,  a 
product  called  felt-lino,  which  Brown,  the  general  manager  Qf  the 
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defendant  company,  says  is  the  same  product  as  flax  fibre  lith.  Dep- 
pen  also  says  that  he  never  sold  any  of  this  product  before  that  time. 
Boswell,  in  the  employ  of  the  Minneapolis  Paper  Company,  says  that 
from  1907  until  the  fall  of  1910  his  company  bought  from  the  de- 
fendant company  more  or  less  of  two  kinds  of  heat  insulating  mate- 
rials. They  never  bought  from  the  defendant  company  any  such 
material  as  the  defendant  company  now  sells  under  the  name  of  felt- 
lino,  nor  did  the  defendant  company  ever  offer  any  of  that  material 
to  them. 

The  most  satisfactory  proof,  however,  upon  this  subject,  is  found 
in  the  documentary  evidence.  In  a  letter  to  the  White  Enamel  Re- 
frigerator Company,  dated  October  21,  1904,  the  defendant  company 
gave  a  list  of  articles  manufactured  by  the  defendant  company  and  the 
prices  for  said  articles.  Flax  fibre  lith  does  not  appear  in  this  list. 
Bohn  testifies  that  this  letter  was  written  after  a  conversation  between 
himself  and  officers  of  the  defendant  company,  the  subject-matter  of 
which  conversation  was  a  proposed  contract  by  which  the  White  En- 
amel Refrigerator  Company  was  to  act  as  sales  agent  for  the  defend- 
ant company.  It  is  difficult  to  believe  that,  if  the  defendant  com- 
pany really  was  then  manufacturing  and  selling  large  quantities  of 
flax  felt,  as  they  say  they  were,  they  would  not  have  included  it  in 
the  list  of  their  products  which  they  then  furnished  to  their  proposed 
sales  agent. 

There  was  also  oflFered  in  evidence  a  catalogue  published  by  the' 
defendant  company  for  the  year  1906.  Flax  fibre  lith  nowhere  ap- 
pears in  this  catalogue  as  a  product  then  manufactured  or  sold  by 
the  defendant  company.  It  does  contain  a  description  of  materials 
composing  their  different  kinds  of  "lith,"  in  nearly  all  of  which  some 
mineral  element  appears.  It  also  contains  a  list  of  the  company's  cus- 
tomers in  1906.  No  affidavits  are  presented  from  any  of  these  cus- 
tomers to  the  effect  that  they  had  purchased  flax  felt  from  the  defend- 
ant company  prior  to  1910. 

It  is,  moreover,  very  difficult  to  understand  why  the  defendant  com- 
pany would  employ  Lappen  in  1910,  and  pay  him  a  royalty  on  all  the 
flax  felt  produced  by  them  thereafter  under  his  patent,  if  prior  to 
that  time  they  were  thoroughly  well  acquainted  with  the  method  of 
manufacturing  that  product,  had  been  manufacturing  it  for  several 
years  before  Lappen's  application  for  his  patent  was  filed,  and  claimed 
a  right  so  to  do.  > 

It  is  not  necessary  to  rely  upon  the  rule  announced  in  several  cases 
that  the  existence  of  a  prior  use  in  patent  cases  must  be  established 
beyond  a  reasonable  doubt.  In  this  case  the  evidence  establishes  al- 
most beyond  a  reasonable  doubt  that  the  defendant  company  never 
sold  flax  felt  prior  to  Lappen's  connection  with  it  in  1910. 

A  temporary  injunction,  as  prayed  for  in  the  complaint,  should  be 
granted.  Whether  or  not  the  injunction  should  be  suspended,  so  as 
to  allow  the  defendant  company  to  fulfill  its  contract  with  the  Santa 
Fe  Railroad  Company,  is  a  matter  upon  which  I  will  hear  counsel  on 
Friday,  October  11,  1912,  at  12  o'clock  noon. 
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On  Further  Hearing. 

This  case  came  on  to  be  further  heard  on  October  11,  1912,  with 
the  same  counsel  appearing  for  the  respective  parties,  pursuant  to  the 
direction  contained  in  the  decision  filed  October  7,  1912,  concerning 
the  suspension  of  the  temporary  injunction  with  reference  to  the  con- 
tract between  the  defendant  company  and  a  subsidiary  company  of 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company.  After  hearing 
counsel,  it  is  now  ordered  that  upon  the  filing  by  the  plaintiff  of  a 
bond,  with  sureties  to  be  approved  by  the  clerk  of  this  court,  in  the 
sum  of  $5,000,  a  temporary  injunction  issue  as  prayed  for  in  the  com- 
plaint. 

It  is  further  ordered  that  upon  the  filing  of  a  bond  by  the  defend- 
ant company,  the  Union  Fibre  Company,  in  the  sum  of  $10,000,  with 
sureties  to  be  approved  by  the  clerk  of  this  court,  it  be  allowed  to 
complete  its  contract  with  the  Santa  F6  Land  &  Improvement  Com- 
pany, mentioned  in  the  affidavit  of  A.  G.  Brown,  filed  on  October  11, 
1912,  and  the  said  injunction  shall  not  operate  so  as  to  prevent  such 
completion.  Said  bond  shall  be  conditioned  to  pay  to  the  plaintiff  all 
profits  which  the  said  defendant  may  make  out  of  said  contract,  or 
the  damages  which  the  plaintiff  may  suffer  or  has  suffered  by  reason 
of  the  securing  of  said  contract  by  the  defendant,  as  the  plaintiff  may 
hereafter  elect,  if  said  injunction  shall  be  made  perpetual.  As  a  fur- 
ther condition  of  being  allowed  to  complete  said  contract. 

It  is  further  ordered  that  the  said  defendant  file  in  the  office  of  the 
clerk  of  this  court  a  statement  of  the  amount  of  material  already  fur- 
nished under  said  contract,  and  that  on  the  1st  day  of  each  month 
hereafter  it  file  a  statement  of  the  amount  of  material  furnished  on 
the  said  contract  during  the  preceding  month. 


ANDREWS  WIRE  &  IRON  WORKS  v.  WILSON  MFG.  CO. 

(District  Ck)urt,  W.  D.  Pa.    September  25,  1912.) 

No.  C2. 

1.  Patents  (§  283*) — ^Vauditt — ^Knowledge  by  Patenixb  of  Pbiwciplb  or 

Opebation. 

A  patentee  should  not  be  deprived  of  the  benefit  of  bis  inyention.  If 
meritorious,  'because  be  may  not  understand  the  principle  of  its  operation. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §{  448-450,  452; 
Dec.  Dig.  f  283.*] 

2.  Patents  (§  328*)— Validity  and  Infbinqement— Toasteb. 

The  Andrews  patent,  No.  897,513,  for  a  toaster,  was  not  anticipated, 
and  discloses  invention;    also  held  infringed. 

In  Equity.  Suit  by  the  Andrews  Wire  &  Iron  Works  against  the 
Wilson  Manufacturing  Company.  On  final  hearing.  Decree  for  com- 
plainant. 

A.  O.  Behel,  of  Rockford,  111.,  for  plaintiff. 

Dalzell,  Fisher  &  Hawkins  and  W.  G.  Doolittle,  all  of  Pittsburgh, 
Pa.,  for  defendant. 

•For  other  cases  see  same  topic  ft  5  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  IndezM 
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ORR,  District  Judge.  This  case  is  before  the  court  for  final  hear- 
ing upon  the  pleadings  and  proofs.  The  bill  is  in  the  usual  form, 
and  charges  infringement  by  the  defendant  of  letters  patent  of  the 
United  States  No.  897,5  W,  issued  September  1,  1908,  to  the  plain- 
tiff, as  assignee  of  Charles  Andrews,  Jr.  Although  not  admitting  in- 
fringement, the  defendant  has  specially  attacked  the  validity  of  the 
patent,  alleging  that  the  prior  art  relating  to  toasters  disclosed  every 
element  which  is  found  in  the  toaster  covered  by  the  patent  in  suit. 

The  utility  of  the  patent  clearly  appears  from  the  evidence  that 
rwithin  three  years  after  its  date  the  plaintiff  was  shipping  to  the  trade 
500  of  the  Andrews  toasters  daily,  and  that  defendant  was  manufac- 
turing and  selling  similar  toasters.  In  his  specification  the  patentee 
states  that  the  object  of  his  invention  "is  to  construct  a  toaster  in 
which  a  perforated  bottom  plate  is  at  varying  distances  from  the  wire 
top,  in  order  that  the  heat  may  act  uniformly  on  the  articles  being 
toasted."    His  theory  is  there  expressed  as  follows : 

"By  forming  the  main  portion  so  that  it  is  depressed  at  its  center,  the  heat, 
being  greater  at  the  center,  will  have  farther  to  travel,  after  passing  through 
the  perforations,  before  coming  in  contact  with  the  article  being  toasted,  than 
the  heat,  which  \b  not  so  intense,  passing  through  the  perforations  near  the 
outer  edge  of  the  toaster.  By  locating  the  perforations  at  varying  distances 
from  the  wire  top,  the  heat  will  be  Uniform  throughout  the  extent  of  the 
toaster." 

[1]  The  correctness  of  this  theory  of  Andrews  is  denied  by  de- 
fendant's expert.  Whether  it  is  correct  or  not  is  immaterial,  and 
should  not  affect  the  question  of  validity.  If  a  patentee  has  perfected 
a  new  and  useful  apparatus,  he  should  not  be  deprived  of  the  ben- 
efit of  his  invention  because  he  may  not  understarid  the  principal  upon 
which  it  operates.  Eames  v.  Andrews,  122  U.  S.  40-55,  7  Sup.  Ct. 
1073,  30  L.  Ed.  1064;  Westinghouse  Electric  &  Mfg.  Co.  v.  Mont- 
gomery Electric  Light  &  Power  Co.,  153  Fed.  890-901,  82  C.  C.  A. 
636. 

[2]  There  is  but  one  claim  in  the  patent,  and  that  is  as  follows: 

"A  toaster,  comprising  a  perforated  sheet  metal  main  portion  having  its 
center  depressed  and  formed  with  V-shaped  edges,  the  outer  walls  of  the 
edges  formed  with  rests,  and  a  top  seated  in  the  rests  in  a  fixed  manner." 

The  elements  of  the  claim  are  (a)  a  perforated  sheet  metal  main 
portion;  (b)  having  its  center  depressed;  (c)  and  formed  with  V- 
shaped  edges ;  (d)  the  outer  walls  of  the  edges  formed"  with  rests ; 
and  (e)  a  top  seated  in  the  rests  in  a  fixed  manner.  The  references 
to  the  prior  art  show  that  nearly  all  of  the  elements  are  old  in  the 
art.  Toasters  with  a  perforated  sheet  metal  main  portion,  having 
their  centers  depressed  and  having  rests,  were  not  by  any  means  new ; 
but  toasters  with  such  a  main  portion  formed  with  V-shaped  edges, 
which  form  rests  for  the  toaster,  and  at  the  same  time  secure  the  top 
in  a  fixed  manner,  as  specified  in  the  patent,  were  new.  It  would  an- 
swer no  useful  purpose  to  review  the  prior  patents,  as  no  one  of 
them  has  all  the  elements  of  the  patent  in  suit.  The  alleged  examples 
of  prior  use  possess  some  but  not  all  of  the  elements  of  the  patent. 
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There  is  no  combination  shown  to  have  existed  in  the  art  which  em- 
braced them  all.  ' 

Notwithstanding  this,  the  question  of  invention  is  not  without  dif- 
ficulty. The  differences  between  the  Andrews  toaster  and  others  seem 
slight,  yet  such  diflferences  are  marked.  The  substantial  diflference 
lies  in  this:  That  the  Andrews  toaster  alone  has  the  extended  edges 
of  the  bottom  plate  turned  out,  to  form  rests,  and  then  inward^  over 
the  grid,  whereby  the  latter  is  securely  attached  to  the  bottom  plate. 
In  other  words,  the  turned  edge  holds  the  device  level  when  in  use, 
and  securely  fastens  the  wire  mesh  or  grid,  without  the  necessity  and 
expense  of  holding  it  or  wiring  it  in  place.  This  is  the  important 
feature  of  the  f)atent.  In  view  of  it,  the  court  would  not  be  justified 
in  holding  the  patent,  as  thus  limited,  invalid  for  lack  of  invention. 

Defendant,  however,  insists  that  it  is  not  infringing  the  patent, 
chiefly  because  its  toasters  do  not  have  the  V-shape  in  their  edges. 
The  shape  of  the  edge  of  the  plaintiff's  toasters  seems  to  have  been 
arbitrarily  selected,  and  does  not  necessarily  arise  from  the  twofold 
demand  upon  the  edge,  which  has  been  mentioned  above,  to  wit,  to 
hold  the  device  level  when  in  use  and  to  securely  fasten  the  grid.  It 
is  mentioned  in  the  claim  as  V-shaped.  In  defendant's  toaster  the 
edge  is  turned  down  to  form  the  rests,  and  then  inwards  to  hold  the 
grid  in  a  fixed  manner.  The  edge  is  not  V-shaped.  Defendant  surely 
cannot  escape  infringement  by  turning  the  edge  of  its  toasters  so  that 
the  edge  is  U-shaped,  or  some  other  shape,  when  such  turning  is  to 
meet  the  twofold  demand  upon  the  edge.  If  so,  then  truly  "the  let- 
ter killeth."  The  toaster  of  the  defendant  is  in  all  important  respects 
similar  to  that  of  the  plaintiff.  It  is  true  it  is  made  of  heavier  metal; 
its  perforations  are  elongated,  instead  of  circular;  and  its  center  is 
not  quite  so  much  depressed.  It,  however,  has  the  extended  edges 
of  the  bottom  plate  turned  out  to  form  rests,  and  then  inward  over  the 
grid,  whereby  the  latter  is  securely  attached  to  the  bottom  plate.  In 
this  respect  the  toaster  of  the  defendant  infringes  the  patent  in  suit. 

Plaintiff  is  entitled  to  a  decree  for  an  injunction  and  an  accounting. 


EMPIRE  RICE  MILD  CX>..  lilmlted,  v.  K.  &  B.  NBUMOND. 

(Plstrict  Ck)urt,  E.  D.  Louisiana.    October  19,  1912.) 

No.  13,861. 

1.  Courts  (§  315*)— Jubisdiction — ^Federal  Courts — ^Meicbebs  of  Pabtneb- 

SHIP. 

For  the  purposes  of  federal  Jurisdiction,  the  members  of  a  partnership 
or  Joint-stock  company  are  not  presumed  to  be  citizens  of  the  state  of 
the  domicile,  and  Jurisdiction  is  only  estabUshed  on  proof  of  diversity  of 
citizenship  of  the  members. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  (  861;  Dec.  Dig.  S 
315.» 

Diverse  citizenship  as  a  ground  of  federal  Jurisdlction»  see  notes  to 
Shipp  V.  Williams,  10  O.  C.  A.  249 ;  Mason  v.  Dullag2iam,  27  a  a  A.  29&J 

•For  oUier  cases  see  same  topic  A  5  nuubbb  in  pec.  ft  Am.  Digs.  1907  to  dat«,  ft  Replr  IndMM 
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2.  CbuBTS   (§   S16*)^-^DEBAI*  OOUBTS— PABTNEBSHIP. 

A  partnership,  though  eonsidered  a  legal  entity  in  Lonisiana,  cannot 
be  re^rded  either  a  corporation,  or  a  quasi  corporation,  for  the  purpose 
of  determining  federal  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts^  C^t  Dig.  (  861;   Dec.  Dig. 
J  315.*] 
8.  Pabtnebship  (§  200*) — ^Actions — ^Nattjbe  and  Effect. 

Though  a  commercial  partnership  in  Louisiana  is  an  entity  setmratef 
and  distinct  from  the  persons  composing  it,  and  it  must  sue  and  be  sued 
In  the  firm  name,  yet  the  members  may  be  Joined  in  the  same  proceeding, 
and  Judgment  rendered  against  the  firm  and  the  partners  in  solido. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  §t  369-371  i 
Dec.  Dig.  f  200.*] 

4.  Pabtnebship  (|  204*) — ^Action  Against  Fibm— Pbocess. 

When  suit  is  brought  against  a  firm,  even  after  dissolution,  for  a  firm 
debt  contracted  before  dissolution,  a  citation,  issued  to  the  firm  and 
served  on  one  of  the  partners,  will  bring  the  firm  and  the  partner  served 
within  the  court's  Jurisdiction,  without  reference  to  whether  the  notice 
of  dissolution  had  been  given  to  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  IS  376-381; 
Dec.  Dig.  I  204.*]     . 

5.  Pabtnebship  (§  204*>— Action— Pbooebs. 

Where  there  was  diversity  of  citizenship  between  plaintiff  and  the 
members  of  a  firm  as  individuals,  service  by  delivering  process  to  one  of 
the  partners  was  sufficient  to  confer  Jurisdiction  over  the  firm  and  the 
partner  served,  though  the  domicile  of  the  firm's  business  was  the  same 
as  that  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Gent  Dig.  H  376-381^ 
Dec  Dig.  S  204.*] 

At  Law.  Action  by  the  Empire  Rice  Mill  Company,  Limited, 
against  K.  &  E.  Netimond.  On  exceptions  to  the  jurisdiction  of  tiie 
court.    Sustained  in  part,  and  overruled  in  part. 

D.  B.  H.  Chaffe  and  A.  D.  Preston,  both  of  New  Orleans,  for  plain- 
tiff. 
Merrick,  Lewis,  Gensler  &  Schwarz,  of  New  Orleans,  for  defendant. 

FOSTER,  District  Judge.  This  is  a  suit  on  a  contract  by  a  cor- 
poration, organized  under  the  laws  of  Louisiana  and  domiciled  in  the 
city  of  New  Orleans,  against  a  commercial  partnership,  also  domiciled 
in  New  Orleans,  doing  business  in  the  firm  name  of  K.  &  E.  Neumond, 
composed  of  Karl  Neumond  and  Eugene  Neumond,  both  citizens  of 
the  empire  of  Germany,  and  against  its  individual  members,  for  an 
amount  exceeding  $3,000.  The  prayer  is  for  judgment  in  solido 
against  the  firm  and  against  its  members  individually.  A  citation, 
addressed  "to  K.  &  E.  Neumond,  a  commercial  firm,  and  Karl  Neu- 
mond and  Eugene  Neumond,  the  individual  members  thereof,"  to- 
gether with  a  copy  of  the  petition,  was  served  on  Karl  Neumond  in 
person  in  the  city  of  New  Orleans,  and  a  return  of  service  on  -Neu- 
mond individually,  and  on  the  firm,  was  duly  made. 

Exceptions  to  the  jurisdiction  were  filed  on  the  ground  that  K.  & 
E.  Neumond,  the  commercial  firm,  is  domiciled  and  doing  business  in 
the  city  of  New  Orleans,  and  hence,  being  under  the  law  of  Lou- 

*For  other  cases  see  same  topic  A  5  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
199  F.— 61 
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isiana  a  l^;al  entity,  is  a  citizen  of  Louisiana,  diversity  of  citizenship 
does  not  exist.  This  exception  was  overruled,  and  defendants  then 
filed  additional  exceptions  on  the  grounds  that  the  partnership  with 
which  the  contract  was  made  was  not  in  existence  at  the  time  of  the 
service,  and,  if  it  is  to  be  held  that  the  partnership  of  itself  has  no 
citizenship,  the  court  for  that  reason  has  no  jurisdiction  over  it;  and, 
in  the  alternative,  the  defendants  urge  a  reconsideration  of  their  ex- 
ception previously  filed. 

By  an  agreed  statement  of  facts  it  appears  that  K.  &  E.  Neumond 
was  a  commercial  partnership,  domiciled  in  New  Orleans,  composed 
of  Karl  Neimiond  and  Eugene  Neumond,  both  citizens  of  Germany, 
and  that  it  was  succeeded  on  July  1,  1910,  by  a  firm  of  the  same  name, 
composed  of  Karl  Neumond  and  Eugene  Neumond  and  Ludwig  Ise- 
man,  and  due  notice  thereof  was  published  in  the  daily  papers  of  New 
Orleans  and  sent  by  circular  to  the  trade. 

The  rule  with  regard  to  suits  by  or  against  corporations  in  the  fed- 
eral courts  is  so  well  settled  and  of  such  long  standing  that  in  plead- 
ing they  are  generally  designated  as  citizens  of  the  state  of  their  crea- 
tion ;  but  it  is  not  because  they  are  in  fact  citizens  in  any  sense  of  the 
word  that  they  have  standing  in  court.  In  the  earlier  decisions  the 
Supreme  Court  always  took  occasion  to  say  that  corporations  were 
not  citizens ;  but  they  held  that  the  artificial  body  would  be  considered 
as  a  company  of  individuals  transacting  their  joint  aflfairs  in  a  legal 
name,  and  later  they  laid  down  the  rule  that  the  stockholders  would 
be  conclusively  presumed  to  be  citizens  of  the  state  creating  the  cor- 
poration. Bank  of  the  United  States  v.  Deveaux,  5  Cranch,  61,  3  L. 
Ed.  38;  Louisville  Railroad  Co.  v.  Letson,  2  How.  497,  11  L.  Ed.  353; 
Marshall  v.  B.  &  O.  Railway  Co.,  16  How.  314,  14  L.  Ed.  953;  Cov- 
ington Drawbridge  Co.  v.  Shepherd,  20  How.  227,  15  L.  Ed.  896; 
Muller  V.  Dows,  94  U.  S.  444,  24  L.  Ed.  207. 

[1]  In  principle  there  would  seem  to  be  no  difference  between  a 
corporation  and  a  partnership,  if  the  latter  has  the  right  to  sue  in  the 
firm  name.  The  Supreme  Court,  however,  has.  always  denied  as  to  a 
partnership,  or  joint-stock  company,  the  presumption  that  its  members 
are  citizens  of  the  state  of  its  domicile,  and  has  always  required  the 
allegation,  or  proof,  of  the  diversity  of  citizenship  of  its  members. 
Chapman  v.  Barney,  129  U.  S.  677,  9  Sup.  Ct.  426,  32  L.  Ed.  800. 

But,  for  all  I  have  been  able  to  discover,  the  requirement  has  gone 
no  further,  and  where  diversity  of  citizenship  between  the  members 
of  a  partnership  and  the  adverse  parties  to  a  suit  has  been  shown 
jurisdiction  has  been  entertained.  Great  Southern  Fireproof  Hotel 
Co.  V.  Jones,  177  U.  S.  449,  20  Sup.  Ct.  690,  44  L.  Ed.  842;  Id.,  193 
U.  S.  532^  24  Sup.  Ct.  576,  48  L.  Ed.  778. 

In  the  case  of  Thomas  v.  Board  of  Trustees,  195  U.  S.  207,  a  suit 
by  a  citizen  of  Michigan,  the  Supreme  Court  decided  the  question 
squarely,  and  held  that  the  federal  courts  would  have  jurisdiction  of 
a  suit  against  a  board  of  trustees,  not  a  corporation,  but  authorized  to 
sue  and  be  sued  in  their  collective  name,  without  bringing  in  the  in- 
dividuals, if  it  was  alleged  they  were  all  citizens  of  Ohio.    See,  also. 
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Yonkerman  Co.  v.  Fuller's  Adv.  Agency  (C.  C.)  135  Fed.  613 ;  Bruett 
V.  Austin  (C.  C.)  174  Fed,  668;  Martin  v.  Meyer  (C.  C.)  45  Fed.  435. 

[2]  A  partnership  in  Louisiana  is  considered  a  legal  entity;  but, 
so  far  as  I  am  aware,  except  for  the  decision  in  Liverpool,  Brazil  & 
River  Platte  Navigation  Co.  v.  Agar  &  Lelong  (C.  C.)  14  Fed.  615,  it 
has  never  been  considered  a  corporation,  or  even  a  quasi  corporation. 
That  case  I  do  not  find  persuasive,  and  it  is  certainly  opposed  to  the 
decisions  above  cited. 

[3, 4]  However,  it  is  well  settled  in  Louisiana  that  a  commercial 
partnership  is  in  contemplation  of  law  a  moral  being,  an  entity  sep- 
arate and  distinct  from  the  persons  who  compose  it.  Title  to  the  per- 
sonal property  vests  in  it,  and  not  in  the  partners,  though  they  are 
bound  in  solido  for  its  debts.  It  must  sue  and  be  sued  in  the  firm 
name;  but  the  members  may  be  joined  in  the  same  proceeding,  and 
judgment  rendered  against  the  firm  and  the  partners  in  solido.  When 
suit  is  so  brought,  even  after  dissolution,  on  a  debt  of  the  firm  con- 
tracted before  the  dissolution,  a  citation,  addressed  to  the  firm  and 
served  on  one  of  the  partners,  will  bring  in  the  firm  and  the  partner 
served,  and  it  is  immaterial  whether  or  not  notice  of  the  dissolution 
had  been  given  to  the  creditor.  C.  C.  arts.  2801  to  2890;  C.  P.  art. 
198;  Smith  v.  McMicken,  3  La.  Ann.  322;  Montas:ue  v.  Weil  30 
La.  Ann.  54;  Succession  of  Pilcher,  39  La.  Ann.  363,  1  South.  929; 
Wolf  V.  Tailor  Made  Pants  Co.,  52  La.  Ann.  1369,  27  South.  893; 
Id.,  110  La.  427,  34  South.  590;  In  re  M.  F.  Dunn  &  Bro.,  115  La. 
1084,  40  South.  466. 

[5]  In  this  case  diversity  of  citizenship  is  shown,  there  was  proper 
service  of  the  firm  and  of  Karl  Neumond,  and  both  can  stand  in  judg- 
ment in  this  court.  Service  of  the  firm  and  both  members  was  also 
attempted  by  handing  a  citation  and  copy  of  the  petition  to  Ludwig 
Iseman.    It  is,  of  course,  ineffective,  and  should  be  quashed. 

The  exception  of  Karl  Neumond  and  of  the  firm  will  be  overruled, 
and  the  exception  of  Eugene  Neumond  to  the  service  of  citation  will 
be  sustained. 


In  re  CONEY  ISLAND  LUMBEB  CO. 

Petition  of  STXLWELL. 

(District  Court,  B.  D.  New  York.    October  19,  1912.) 

L  Bankruptcy  (§  467*) — Pboceedings — Findings  of  Special  CoMinssioNEB 

CONFLICTINQ   EVIDENCE. 

A  finding  of  fact  by  a  special  commissioner  In  bankruptcy  proceedings, 
based  on  conflicting  evidence,  will  be  sustained  by  the  court,  unless  en- 
tirely erroneous. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  929;  Dec. 
Dig.  S  467.*] 

2.  Bankruptcy  (8  317*) — Service  of  Atforney  Before  Bankruptcy — Fees. 
Where,  prior  to  bankruptcy,  the  debtor  employed  an  attorney  to  prose- 
cute a  suit  to  foreclose  a  mechanic's  lien  without  any  specified  contract 

•For  other  cases  see  same  topic  A  {  mukbsb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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for  tbe  attomey^s  services,  the  attorney,  hayin^^  prosecuted  the  suit  to 
conclusion  and  turned  over  the  proceeds,  amounting  to  ^1.92,  and 
$147.85  costs,  was  entitled  to  an  allowance  of  $^00  for  his  services. 

[Ed.  Note.~For  other  cases,  see  Bankruptcy,  Cent  Dig.  §§  493-495; 
Dec.  Dig.  I  317.*] 

3.  Bankbuptcy  (§  314*) — Claims— Attorney's  Fee&— Sebvioes  Befobe  Bank- 

BUPTCT. 

Claimant,  an  attorney,  had  rendered  services  to  the  bankrupt  more 
than  four  months  before  the  bankruptcy,  the  value  of  which  amounted 
to  $249.50.  He  had  no  express .  contract  for  fees,  but  both  he  and  the 
insolvent  expected  that  he  would  be  paid  for  such  services  out  of  the 
proceeds  of  a  mechanic's  lien,  which  he  later  foreclosed.  Held,  that  such 
acknowledgment  was  equivalent  to  an  equitable  assignment,  and  that  he 
was  entitled  to  allowance  for  such  services  out  of  the  proceeds  in  the 
Uen  case. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  469-473» 
478,  483-487,  489,  490;   Dec.  Dig.  §  314.*J 

In  Bankruptcy.  In  the  matter  of  the  Coney  Island  Lumber  Omu- 
pany.  Application  by  Van  Mater  Stilwell,  an  attorney,  for  an  allow- 
ance for  services  rendered  to  the  bankrupt.    Granted. 

See,  also,  199  Fed.  197. 

Conway,  Williams  &  Kelly,  of  New  York  City,  for  trustee. 
Van  Mater  Stilwell,  of  Brooklyn,  N.  Y.,  pro  se. 

CHATFIELD,  District  Judge.  The  petitioner  has  claimed  certain 
fees  for  services  to  the  bankrupt  in  the  foreclosure  of  a  mechanic's 
lien  for  materials  supplied  by  flie  bankrupt,  and  has  testified  to  an 
alleged  agreement  with  the  president  of  the  corporation  as  to  the 
amount  of  such  compensation.  He  asserts,  also,  that  in  the  absence 
of  agreement  he  is  entitled  to  an  attorn,ey*s '  lien  for  the  reasonable 
value  of  his  services  against  the  proceeds  of  the  litigation  in  question, 
and  that  this  lien  was  preserved  when  the  proceeds  of  the  Utigation 
were,  under  order  of  this  court,  turned  over  to  the  trustee  in  bank- 
ruptcy. 

The  special  commissioner  to  whom  the  matter  was  referred  has  re- 
ported that  upon  the  testimony  he  finds  no  contract,  but  that  the 
petitioner  did  perform  certain  services.  In  view  of  the  size  of  the 
estate,  he  fixes  the  reasonable  value  of  those  services  at  $50  and  the 
costs  allowed  in  the  foreclosure  action. 

The  petitioner  has  excepted  to  the  report,  and  these  exceptions  have 
been  brought  up  on  motion.  The  trustee  in  bankruptcy  asks  for  the 
confirmation  of  the  report  as  it  stands. 

[1]  The  special  commissioner  has  made  a  finding  of  fact  upon  hear- 
ing the  witnesses,  which  should  not  be  disturbed,  for  there  was  a  plain 
conflict  of  testimony,  and  the  court  cannot  say  that  the  conclusion  of 
the  special  commissioner  was  not  justified,  although  it  is  apparent 
that  the  petitioner  made,  or  supposed  he  made,  a  definite  proposition 
to  the  president  of  the  bankrupt  with  respect  to  the  services  in  ques- 
tion. This  finding  of  fact  is  to  the  effect  that  no  actual  contract  ex- 
isted. 

•I'or  other  cases  tee  same  topic  A  5  nvmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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There  is  no  question  that  the  services  were  rendered,  and  there  is 
no  question  that  they  were  of  such  value  that  a  contract  for  the 
amount  claimed  would  be  valid,  if  its  making  were  substantiated. 

[2]  But,  in  the  absence  of  a  contract,  the  claimant  was  still  entitled 
to  reasonable  compensation  for  the  services  rendered  by  him,  as  against 
the  particular  litigation  in  which  he  was  occupied.  If  the  employ- 
ment had  been  terminated  by  the  bankruptcy  proceedmgs,  nevertheless 
a  claim  would  exist  for  past  services,  which  could  be  allowed  in  bankr 
ruptcy,  and  the  Utigation  could  not  be  taken  away  from  the  control 
of  the  attorney,  and  the  property  ordered  turned  over  to  the  bankrupt 
estate,  without  making  provision  that  his  services  should  be  respected 
and  compensation  given  therefor. 

The  amount  recovered  in  this  litigation  was  $541.92,  with  costs 
amounting  to  $147.85,  and  Mr.  Stilwell's  charge  was  25  per  cent.,  or 
$135.48,  plus  the  costs.  It  would  seem  that  a  25  per  cent.^  charge  for 
services  involving  the  conduct  of  such  litigation  was  reasonable  in 
amount;  but,  if  the  costs  are  added,  the  total  seems  out  of  propor- 
tion to  the  recovery.  The  allowance  of  the  special  commissioner  of 
substantially  $200  seems  adequate. 

[3]  The  balance  of  Mr.  Stilwell's  claim  is  made  up  of  a  bill  for 
services  amounting  to  $249.50,  rendered  to  the  bankrupt  more  than 
four  months  prior  to  bankruptcy,  and  which  the  claimant  alle|;es  was 
to  be  paid  out  of  the  proceeds  of  the  recovery  in  the  mechanic's  lien 
action.  In  other  words,  he  postponed  the  demand  for  payment  upon 
an  agreement  that  he  should  retain  it  from  the  sum  collected,  if  it  be 
collected. 

Again  the  finding  of  the  special  commissioner  that  there  was  no 
contract  is  a  determinaticm  which,  upon  conflicting  testimony,  should 
not  be  overruled,  unless  clearly  contrary  to  the  facts  proven.  No 
written  assignment  of  proceeds  from  the  pending  litigation  was  made. 
We  can,  therefore,  disre|^ard  the  question  as  to  whether  Mr.  Stilwell 
had  a  contract  to  take  his  pay  for  prior  services  out  of  the  proceeds 
of  the  mechanic's  lien  action,  and  we  have  presented  merely  the  sit- 
uation of  an  attorney  conducting  one  litigation,  and  expecting,  with 
the  knowledge  of  the  client,  to  be  paid  for  other  services  out  of  the 
proceeds  of  the  f  jiture  litigation,  and  with*  the  intervention  of  bank- 
ruptcy proceedings  against  the  client  before  the  money  comes  into  the 
hands  of  the  attorney. 

This  is  equivalent  to  an  equitable  assignment,  and  would  be  valid 
if  the  parties  reach  a  situation  where  the  pa)rment  can  be  taken  out  of 
funds  not  subject  to  a  superior  right.  It  is  apparent  that  if  the 
moneys  realized  from  the  mechanic's  lien  action  had  been  paid  to  Mr. 
Stilwell  before  bankruptcy,  and  he  had  deducted  therefrom  both  com- 
pensation for  that  litigation  and  also  for  his  previous  services,  the 
court  would  have  allowed  that  deduction,  subject  only  to  scrutinizing 
the  amount  of  the  items,  in  the  absence  of  any  definite  contract  there- 
for. 

As  the  litigation  was  not  taken  from  Mr.  Stilwell's  hands,  and  he 
was  allowed  to  conduct  the  same,  but  had  a  right  to  possession  of  the 
proceeds  only  to  the  extent  of  protecting  his  attorney's  lien,  it  would 
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seem  that  he  could  ask  this  court  to  allow  him,  out  of  the  proceeds, 
only  such  amount  as  he  could  have  shown  the  right  to  possess,  and 
any  equitable  assignment  or  claim  for  reasonable  compensation  for 
services  rendered  would  have  to  be  approved  by  the  court,  in  asking 
for  the  actual  possession  of  th^  proceeds. 

On  this  basis,  the  reasonable  value  of  the  claimant's  services  and 
disbursements,  for  which  he  charged  $249.50,  is  not  disputed  by  the 
trustee,  and  the  court  sees  no  reason  to  reduce  the  amount  of  the 
claim,  as  the  charges  were  not  exorbitant  and  were  properly  earned. 

The  petitioner  may  therefore  receive  the  sum  of  $449.50  from  the 
fund  in  question. 


In  re  HALLIN. 
(District  Court,  W.  D.  Michigan,  S.  D.    October  30,  1912.) 

1.  BAWKBUPTCY  (§  57*) — ^ACTB  of  BaNKBUPTCY — ^BOIOTS  to  liENDEB. 

An  aUeged  bankrupt  executed  a  chattel  mortgage  for  $475,  covering  a 
stock  of  goods,  receiving  from  the  lender  $450  in  cash ;  the  balance  being 
a  bonus  of  extra  interest  demanded  by  the  lender  for  making  the  loan. 
Of  the  amount  received,  the  borrower  paid  $300  to  cancel  and  discharge 
a  prior  mortgage  existing  on  the  same  property,  and  of  the  remainder 
$50  was  paid  to  a  bank  to  take  up  a  note  previously  given  by  him  for 
money  with  which  to  pay  a  merchandise  account  to  another  creditor. 
Held,  that  the  payment  of  the  bonus  did  not  constitute  an  act  of  bank- 
ruptcy, on  the  theory  that  it  was  a  conveyance  of  the  debtor's  property 
with  intent  to  hinder,  delay,  or  defraud  creditors. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {(  232-236; 
Dea  Dig.  §  67.*] 

2.  Bankruptcy  (§  58*) — ^Acts  of  Bankbuptcy— Prefebences. 

The  payment  of  a  $50  note  to  a  bank  did  not  constitute  an  act  of  bank- 
ruptcy, as  a  payment  in  fuU  to  one  creditor  with  intent  to  prefer  it 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  (§  263-277; 
Dec.  Dig.  f  68.*] 

3.  Bane:bxjftoy  (§  81*) — Involuntary  Pbocebdxnob — ^Petitiow. 

An  involuntary  bankruptcy  petition  alleged  that  the  debtor  was  insol- 
vent, that  he  had  committed  acts  of  bankruptcy,  in  that,  on  May  29,  1912, 
he  gave  a  chattel  mortgage  covering  certain  of  Iiis  assets  with  Intent  to 
hinder,  delay,  and  defraud  hi^  other  creditors,  that  on  the  same  date  he 
transferred  and  conveyed  certain  of  his  property  to  one  of  his  creditors, 
whose  name  was  unknown,  but  which  could  be  ascertained  by  reference 
to  the  files  of  the  village  clerk  at  F.,  with  intent  to  hinder,  delay,  and 
defraud  his  other  creditors,  that  on  the  same  date  he  did  transfer  cer- 
tain of  his  property  to  creditors,  whose  names  were  unknown,  with  intent 
to  prefer  such  creditors  over  other  creditors  of  the  same  class,  and  that 
on  the  same  date  he  did  convey  certain  of  his  property  with  intent  to 
hinder,  delay,  and  defraud  his  creditors.  Held  that  such  petition  was 
insufficient,  in  that  it  did  not  set  forth  any  act  of  bankruptcy  with  suffi- 
cient particularity. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  SI  370-423; 
Dec.  Dig.  S  81.*] 

In  Bankruptcy.    In  the  matter  of  bankruptcy  proceedings  against 
Oscar  E.  Hallin.    On  application  for  adjudication.    Denied. 
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Arthur  E.  Pixel  and  Max  H.  Finkelston,  both  of  Detroit,  Mich,, 
for  petitioning  creditors. 
E.  L.  Brooks,  of  Fremont,  Mich.,  for  alleged  bankrupt . 

SESSIONS,  District  Judge.  On  September  27,  1912,  three  of 
the  creditors  of  Oscar  E.  Hallin,  whose  claims  aggregate  upwards 
of  $1,500,  filed  a  petition  praying  that  Hallin  be  adjudicated  an  in- 
voluntary bankrupt.  The  alleged  acts  of  bankruptcy  are  set  forth 
in  the  petition  as  follows: 

"And  your  petitioners  further  represent  that  said  Oscar  EL  Hallin  is  Insd- 
Tent,  and  that  within  four  months  next  preceding  the  date  of  this  petition 
the  said  Oscar  E.  Hallin  committed  an  act  of  bankruptcy,  in  that  he  did 
heretofore,  to  wit,  on  the  29th  day  of  May,  1912,  give  a  certain  mortgage  for 
•four  hundred  and  seventy-ilve  ($475)  dollars,  covering  certain  of  the  assets 
of  said  alleged  bankrupt,  which  mortgage  was  given  with  the  intent  to  hin- 
der, delay,  and  defraud  the  other  creditors  of  said  bankrupt 

**And  your  petitioners  further  represent  that  the  said  Oscar  E.  Hallin, 
while  insolvent  and  within  four  months  next  preceding  the  date  of  this  peti- 
tion, committed  another  act  of  bankruptcy,  in  that  he  did  heretofore,  to  wit, 
on  the  29th  day  of  May,  1912,  transfer  and  convey  certain  of  his  property  to 
one  of  his  creditors,  the  name  of  whom  is  not  known,  but  which  can  be  as- 
certained by  reference  to  the  files  of  the  village  clerk  at  Fremont,  Mich.,  with 
intent  to  hinder,  delay,  and  defraud  his  other  creditors. 

"And  your  petitioners  further  represent  that  the  said  Oscar  E.  Hallin  is 
insolvent,  and  that  while  insolvent,  and  within  four  months  next  preceding 
the  date  of  this  petition,  the  said  Oscar  E.  Hallin  committed  another  act  of 
bankruptcy,  in  that  he  did  heretofore,  to  wit,  on  the  29th  day  of  May,  1912, 
transfer  certain  of  his  property  to  creditors  whose  names  are  unknown,  with 
the  intent  to  prefer  said  creditors  over  his  other  creditors  of  the  same  class. 

"And  your  petitioners  further  represent  that  the  said  Oscar  E.  Hallin, 
within  four  months  next  preceding  the  date  of  this  petition,  committed  an- 
other act  of  bankruptcy,  in  that  he  did  heretofore,  to  wit,  on  the  29th  day 
of  May,  1912,  convey  certain  of  his  property  with  the  intent  to  hinder,  delay, 
and  defraud  his  creditors." 

[1]  The  alleged  bankrupt  entered  and  filed  a  denial  of  bank- 
ruptcy, and  demanded  a  trial  by  the  court,  which  has  been  had. 
At  the  trial  it  was  made  to  appear  by  the  evidence  that  on  the 
29th  day  of  May,  1912,  Hallin  executed  and  delivered  to  Charles 
B.  Buck  a  chattel  mortgage  in  the  sum  of  $475,  covering  his  stock 
of  goods.    At  that  time  Mr.  Buck  paid  to  Mr.  Hallin  $450  in  cash, 
the  remaining  $25  being  a  bonus  or  extra  interest  demanded  by 
and  paid  to  Mr.  Buck  for  making  the  loan.    Of  the  amount  so  re- 
ceived by  the  alleged  bankrupt,  upwards  of  $300  was  paid  to  can- 
cel and  discharge  a  chattel  mortgage  previously  existing  upon  the 
same  property,  and  $50  was  paid  to  a  bank  to  take  up  and  pay  a 
note  of  that  amount  previously  given  by  him  to  raise  money  with 
which  to  pay  a  merchandise  account  owing  to  another  creditor. 

Petitioners  now  concede  that  the  giving  of  the  chattel  mortgage 
under  the  circumstances  was  not  in  itself  aii  act  of  bankruptcy,  but 
insist  that  the  including  in  the  chattel  mortgage  of  the  sum  ot 
$25  as  a  bonus  or  extra  interest,  and  the  payment  of  the  bank  note 
in  full,  each  constituted  an  act  of  bankruptcy  within  the  purview 
of  the  statute.  In  other  words,  petitioners  now  claim  that  tne 
giving  of  the  mortgage  for  $25  more  than  the  actual  amount  oi 
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money  borrowed  or  received  by  the  mortgagor  constituted  a  con- 
veyance of  the  debtor's  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors,  and  that  the  payment  in  full,  while  insolvent, 
of  the  note  to  the  bank,  constituted  a  transfer  of  a  portion  of  his 
property  to  one  of  his  creditors,  with  the  intent  to  prefer  such  cred- 
itor over  his  other  creditors. 

[2]  The  evidence  fairly  shows  that  at  the  time  of  the  giving  of 
fhe  chattel  mortgage  on  May  29th  the  alleged  bankrupt  was  in- 
solvent, although  the  margin  or  difference  between  his  debts  and 
the  value  of  his  assets  was  not  large,  and  the  excess  of  his  debts 
over  the  fair  value  of  his  property  was  not  sufficient  to  be  of  much, 
if  any,  evidential  force  or  effect  upon  the  question  of  his  intent.. 
Nor  is  there  any  satisfactory  evidence  that  he  then  knew  or  be-' 
lieved  himself  to  be  insolvent.  It  is  true  that  his  creditors  were 
pressin^^  him  for  payment,  and  that  he  did  not  have  the  money  to 
meet  his  past-due  bills.  It  is  also  true  that  his  credit  was  very 
limited.  On  the  other  hand,  he  had  quite  an  .amount  of  outstand- 
ing accounts  belonging  to  him,  and  the  evidence  fairly  establishes 
that  he  was  endeavoring  to  pay  his  debts  in  full,  and  falls  far  short 
of  proving  an  intent  on  his  part  either  to  defraud  his  creditors  or 
to  prefer  one  creditor  over  the  others.  The  note  at  the  bank  seems 
to  have  been  paid  in  the  ordinary  course  and  in  the  expectation 
of  continuing  in  business,  and  at  least  in  the  hope  of  ultimately 
paying  all  of  his  obligations.  It  was  a  just  debt,  small  in  propor- 
tion to  the  entire  amount  of  his  debts,  and  the  preference  given 
was  almost  trifling.  Goodlander-Robertson  Lumber  Co.  v.  At- 
wood,  152  Fed.  978,  82  C.  C.  A.  109,  18  Am.  Bankr.  Rep.  510; 
Clark  v.  Henne  &  Meyer,  127  Fed.  288,  62  C.  C.  A.  172,  11  Am. 
Bankr.  Rep.  583;    Loveland  on  Bankruptcy,  page  320. 

While  the  contract  to  pay  a  bonus  or  extra  interest  was  unlaw- 
ful, and  could  not  be  enforced  by  the  mortgagee,  yet  it  is  a  matter 
of  common  knowledge  that  lenders  of  money  upon  chattel  security 
usually  exact  from  the  unfortunate  borrower  something  in  the  way 
of  a  bonus.  In  complying  with  such  a  demand  the  alleged  bank- 
rupt did  no  more  than  is  often  done  in  such  cases,  and  there  is  an 
entire  lack  of  evidence  to  impeach  his  good  faith,  or  to  show  that 
he  intended  to  hinder,  delay,  or  defraud  his  creditors.  In  fact,  the 
proofs  negative  the  existence  of  any  such  intent  on  his  part 

[3]  It  is  evident,  also,  that  the  petitioners,  in  their  vague,  un- 
certain, and  unsatisfactory  allegations  relating  to  the  giving  of 
the  chattel  mortgage,  did  not  refer,  or  intend  to  refer,  to  the  fact 
that  the  mortgage  was  given  for  an  excessive  amount.  It  is  only 
after  the  proofs  have  developed  this  slight  irregularity  that  the 
present  claim  is  made,  and  it  now  comes  too  late. 

The  petition  itself  is  wholly  insufficient,  in  that  it  does  not  set 
forth  any  act  of  bankruptcy  with  the  required  particularity  as  to 
essential  data  and  details,  does  not  apprise  the  alleged  bankrupt  of 
what  he  is  to  be  called  upon  to  meet,  and,  therefore,  does  not  war- 
rant the  granting  of  any  relief.  In  re  Rosenblatt  &  Co.,  193  Fed. 
638,  113  C.  C.  A.  506,  28  Am.  Bankr.  Rep.  401;   In  re  Pure  Milk 
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Co.  (D.  C.)  1S4  Fed.  682,  18  Am.  Bankr.  Rep,  735  r  In  re  Blumberg 
(D.  C.)  133  Fed.  845,  13  Am.  Bankr.  Rep.  343 ;  Clark  v.  Henne  & 
Meyer,  127  Fed.  288,  62  C.  C.  A.  172,  11  Am.  Bankr.  Rep.  583;  Id 
re  Nelson  (D.  C.)  98  Fed.  76,  1  Am.  Bankr.  Rep.  63. 
An  order  will  be  entered  dismissing  the  petition. 


UNITED  STATES  v.  KOLODNER. 

(District  Court,  M.  D.  Pennsylvania.    October  20,  1912.) 

No.  433. 

1.  AuENs  (8  es*) — Natubamzation — Statutes— Depobitiows. 

Naturalization  Law  (Act  June  20,  1906,  c.  3592,  34  Stat.  599  [U.  S. 
Comp.  St.  Supp.  1911,  p.  533])  {  9,  provides  that  the  hearing  on  a  peti- 
tion for  naturalization  shall  be  In  open  court,  an^  that  the  applicant  and 
his  witnesses  shall  be  examined  under  oath  before  and  In  the  presence 
of  the  court.  Held,  that  such  provision  was  mandatory,  and  that  deposi- 
tions could  not  be  received  or  considered,  except  as  authorized  by  the 
succeeding  section. 

[Ed.  Note.— For  other  cases,  see  Aliens,  CJent  Dig.  (§  138-146;  Dec. 
Dig.  i  68.*] 

2»  AUSNS      (§      eS*) — NATUEAUZATIOW — ^PBOCXEDINOB— PbOOT— DSPOSITIOXVS — 

"District." 

Naturalization  Law  (Act  June  29,  1906,  c.  3592,  34  Stat.  599  [U.  B* 
Gomp.  St  Supp.  1911,  p.  5331)  ^  10,  provides  that,  In  case  the  petitioner 
for  naturalization  has  not  resided  in  the  state,  territory,  or  district  for 
five  years  continuously  immediately  preceding  the  filing  of  his  petition, 
he  may  establish  by  two  witnesses,  both  in  his  potion  and  at  the  hear- 
ing, the  time  of  his  residence  within  the  state,  provided  that  it  has  been 
for  more  than  a  year,  and  the  remaining  period  of  his  five  years'  resi- 
dence within  the  United  States  required  to  be  established  may  be  proved 
by  the  deposition  of  two  or  more  witnesses  who  are  citizens  of  the  Unit- 
ed States,  on  notice  to  the  Bureau  of  Immigration  and  Naturalization 
and  the  United  States  attorney  for  the  district  in  which  the  witnesses 
reside.  Held,  that  the  word  "district,"  as  used  in  such  section,  meant  a 
federal  district,  and  not  the  District  of  CJolumbla ;  and  hence,  where  an 
applicant  for  naturalization  had  not  resided  continuously  for  five  years 
in  the  district  where  he  applied  for  citizenship,  his  residence  in  another 
state,  territory,  or  district  sufficient  to  establish  a  five  years'  residence 
In  the  United  States  could  be  proved  by  deposition. 

[Ed.  Note.-^For  other  cases,  see  Aliens,  Cent  Dig.  §9  138-146;  Dec. 
Dig.  f  68.* 

For  other  definitions,  see  Words  -and  Phrases,  voL  8,  pp.  2136-2188 ; 
VOL  8,  pp.  7639,  7640.] 

Petition  by  the  United  States  against  Jacob  Kolodner  to  cancel  a 
certificate  of  naturalization.    Denied. 

A.  B.  Dunsmore  and  Andrew  Hourigan,  both  of  Wilkes-Barrc,  Pa., 
for  plaintiff. 

WITHER,  District  Judge.  On  the  24th  day  of  February,  1910, 
Jacob  Kolodner  filed  in  the  Circuit  Court  of  the  United  States  for  the 
Middle  District  of  Pennsylvania  his  petition  for  naturalization,  and 
produced  as  witnesses  to  such  petition  Morris  Freginbaum  and  Harry 

•For  other  cmm  lee  Mune  topic  ft  S  kumbbr  in  Dec.  &  Am.  DigB.  1907  to  date,  ft  Rep'r  Indexe*. 
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Williams,  each  of  whom  made  affidavit  that  they  had  known  the  ap- 
plicant to  have  resided  in  the  United  States,  and  within  the  district, 
for  a  period  of  two  years  preceding  the  date  of  filing  his  application. 
In  order  to  establish  the  other  three  years  of  continuous  residence  re 
quired  by  the  act  of  Congress,  the  petitioner,  on  proper  order  and 
allowance,  took  the  depositions  of  Lewis  Flinlonan  and  Simon  Flink- 
man,  of  the  city  of  Philadelphia,  before  Henry  J.  Robb,  clerk  of  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania,  which  he  pre- 
sented to  court  upon  hearing  his  application.  The  court,  then  pre- 
sided over  by  my  predecessor.  Judge  Archbald,  received  the  deposi- 
tions for  the  purpose  offered,  against  the  objection  of  the  agent  for 
the  Bureau  of  NaturalizaticHi,  and  admitted  the  applicant  to  citizen- 
ship. Since  then  suit  has  been  instituted  in  behalf  of  the  government, 
under  the  fifteenth  section  of  the  Naturalization  Law  of  June  29,  1906 
(34  Stat.  601,  c.  3592  [U.  S.  Comp.  St.  Supp.  1911,  p.  537]),  for  the 
cancellation  of  the  certificate  of  naturalization  granted,  upon  the  spe- 
cific ground  that  the  court  was  not  authorized  to  receive  the  deposi- 
tions taken  of  witnesses  residing  within  the  state  where  the  applica- 
tion was  filed  and  being  heard. 

The  fourth  section  of  the  act  of  Congress  above  referred  to  pro- 
vides that  an  alien  may  be  admitted  to  become  a  citizen  of  the  United 
States  on  petition  verified  by  the  affidavits  of  at  least  two  creditable 
witnesses,  who  are  citizens  of  the  United  States,  and  who  shall  state 
in  their  affidavits  that  they  have  personally  known  the  applicant  to 
have  been  a  resident  of  the  United  States  for  a  period  of  at  least  five 
years  continuously  and  of  the  state,  territory,  or  district  in  which  the 
application  is  made  for  a  period  of  at  least  one  year  immediately  pre- 
ceding the  date  of  the  filing  of  his  petition. 

[1^  The  ninth  section  requires  that  the  hearing  on  such  petition 
shall  be  in  open  court,  and  that  the  applicant  and  his  witnesses  shall 
be  examined  under  oath,  "before  the  court  and  in  the  presence  of  the 
court."  This  provision  is  specific  and  mandatory,  and,  except  as  pro- 
vided in  the  tenth  section,  the  court  is  not  authorized  to  receive  or 
consider  evidence  taken  by  depositions. 

[2]  The  tenth  section,  however,  permits  depositions  to  prove  the 
fact  of  five  years'  continuous  residence  within  the  United  States  in 
cases  of  applicants  for  naturalization,  whose  residence  in  the  state, 
territory,  or  district  has  been  less  than  five  years.  That  the  Congress 
had  in  mind  the  territorial  jurisdiction  of  the  federal  court  in  framing 
this  act  is  apparent  from  the  use  of  the  words  "state,  territory,  or  dis- 
trict,*' as  appears  from  the  fourth  and  tenth  sections ;  and  it  is  equally 
"certain  that  it  did  not  intend  the  word  "district,"  as  was  argued  by 
counsel,  to  apply  to  the  "District  of  Columbia" — such  word  being  used 
as  a  common  and  not  a  proper  noun.  When  the  applicant  has  resided 
within  the  jurisdiction  of  the  court  where  he  presents  his  application 
for  a  period  of  one  year  or  more  preceding  the  date  of  the  filing  of 
his  petition,  and  having  resided  beyond  such  jurisdiction  during  the 
period  required  for  naturalization,  he  may  proceed  with  his  hearing 
by  producing  in  court  the  required  witnesses  who  have  known  him 
during  the  time  he  has  resided  in  such  district,  and  prove  by  the  depo- 
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sition  of  witnesses  living  beyond  the  territory  or  jurisdiction  of  the 
court  for  the  balance  of  such  time.  And  this  view  of  the  act  is  not  in 
conflict  with  the  case  of  United  States  v.  Nisbit  (D.  C.)  168  Fed. 
1005,  cited  by  the  attorney  for  the  government,  in  which  it  was  held 
that  the  superior  court  of  Washin^on  had  no  jurisdiction  to  receive 
depositions  to  prove  five  years'  continuous  residence  within  the  United 
States,  because  such  depositions  were  not  of  witnesses  resident  bevond 
the  state,  territory,  or  district  where  the  application  was  heard.  There 
the  hearing  was  in  the  superior  court  of  the  state  of  Washington  for 
Jefferson  county,  and  the  depositions  were  of  witnesses  taken  in  the 
county  of  Pacific,  of  the  same  state,  and  all  within  the  Western  dis- 
trict of  Washington  in  the  Ninth  circuit  of  the  United  States. 

There  are  other  reasons  why  I  should  hesitate  to  reverse  the  order 
of  the  court,  heretofore  made,  and  set  aside  and  cancel  the  certificate 
of  naturalization  granted,  had  I  not  reached  the  conclusion  to  agree 
with  the  court  that  the  depositions  taken  and  considered  are  authorized 
by  the  act. 

The  petition  is  therefore  denied. 


In  re  LANDS  OP  FIVE  CIVILIZED  TRIBES. 

THE  30,000  LAND  SUITS. 

(District  CJourt,  E.  D.  Oklahoma.    August  14,  1912.) 

L  Indians  (§  15*) — Lands — ^Restrictions  on  Alienation — Effect  of  Death 
OF  Allottee. 

TBe  provision  of  Choctaw  and  Chickasaw  Supplemental  Agreement 
July  1,  1902,  c.  1302,  32  Stat.  643,  §  16,  that  surplus  lands  allotted  to 
members  of  the  tribes  shall  be  alienable  '*one-fourth  in  acreage  in  one 
year ;  one-fourth  in  acreage  in  three  years  and  the  balance  in  five  years, 
in  each  case  from  date  of  patent,"  is  not  in  any  way  limited  or  modified 
by  the  proviso  '*that  such  land  shall  not  be  alienable  by  the  allottee  or 
his  heirs  at  any  time  before  the  expiration  of  the  Choctaw  and  Chicka- 
saw tribal  government  for  less  than  its  appraised  value,**  which  could 
only  become  operative  as  to  any  particular  tract  after  the  expiration  of 
the  one,  three,  or  five  years*  restriction  while  the  tribal  governments 
were  still  in  existence,  but  imposes  a  restriction  on  alienation  not  per- 
sonal to  the  allottee,  but  which  runs  with  the  land  and  affects  It  as  weU 
In  the  hands  of  heirs  as  of  the  original  allottee,  and  prohibits  alienation 
by  an  allottee  member  of  the  tribes  or  his  heirs  until  the  expiration  of 
the  periods  named. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent  Dig.  §§  IT,  87-44;  Dec. 
Dig.  §  15.»] 

2.  Indians  (§  15*) — Restriction  on  Alienation  of  Lands — Construction 
OF  Agreehent — **Date  of  Patent." 

Choctaw-Chickasaw  Supplemental  Agreement  July  1,  1902,  c.  1362,  82 
Stat.  643,  §  16,  provides  that  "all  lands  allotted  to  members  of  said  tribes, 
except  such  land  as  is  set  aside  to  each  for  a  homestead  as  herein  pro- 
vided, shall  be  alienable  after  issuance  of  patent  as  follows:  One-fourth 
In  acreage  in  one  year;  one-fourth  in  acreage  in  three  years  and  the 
balance  in  five  years,  in  each  case  from  date  of  patent*'  Allotments 
to  members  of  the  Choctaw  and  Chickasaw  Tribes  were  made  under 
what  is  known  as  the  Atoka  Agreement,  embodied  in  Ciu*tis  Act  June  28, 
1898,  c.  517,  30  Stat.  495,  and  such  Supplemental  Agreement    The  Curtis 

•For  other  caies  see  same  topic  it  S  mttmbkb  in  Dec.  6  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexea 
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Act  provided  that  patents  to  the  allottees  should  be  Jointly  executed  and 
delivered  by  the  Principal  Chief  of  the  Choctaw  Nation  and  the  Gov- 
ernor of  the  Chickasaw  Nation,  and  the  Supplemental  Agreement  mads 
no  change  in  that  respect  There  was  no  provision  In  either  of  the  agree- 
ments, as  there  was  in  those  with  the  Creeks  and  Cherokees,  requir- 
ing the  patents  to  be  approved  by  the  Secretary  of  the  Interior.  Held^ 
that  in  view  of  the  provision  of  Act  March  3,  1893,  c.  209,  27  Stat  645, 
authorizing  generally  allotments  in  severalty  of  the  lands  of  the  Five 
Civilized  Tribes,  that  upon  such  allotment  the  reversionary  interest  of 
the  United  States  in  the  lands  allotted  ''shall  be  relinquished  and  shall 
cease,*'  there  was  no  necessity  for  such  approval  to  operate  as  a  relin- 
quishment of  that  interest,  and  that  the  "date  of  patent"  referred  to  in 
said  section  16  of  the  Supplemental  Agreement,  from  which  the  periods 
of  restriction  were  to  run,  was  the  date  when  the  patent  was  signed  by 
the  second  of  the  two  chief  executives  of  the  tribes. 

[Ed.  Note—For  other  cases,  see  Indians,  Cent  Dig.  {{  17,  37-44;  Dec 
Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1830,  1831.] 

3.  Indians  ((  15*)— Restbictionb  on  Axibnation  of  Lands. 

The  term  "issuance  of  patent,'*  as  used  in  said  Act  July  1,  1902,  c. 
1362,  32  Stat  643,  §  16,  under  the  law  as  it  then  Btood,  referred  to  the 
time  when  the  patent  was  delivered  to  the  allottee,  there  being  no  provi- 
sion making  its  record  necessary  to. the  passing  of  title;  but  under  Act 
April  26,  1906,  c.  1876,  34  Stat  139,  f  5,  which  provides  that  "all  patents 
or  deeds  to  allottees  *  *  *  shall  be  recorded  in  the  office  of  the  Com- 
missioner to  the  Five  Civilized  Tribes,  and  when  so  recorded  shall  con- 
vey legal  title,"  and  repeals  all  acts  and  parts  of  acts  inconsist^it  there- 
with, the  recording  of  a  patent  is  equivalent  to  Its  issuance  under  former 
acts  so  far  as  it  affects  the  period  of  restriction. 

[Ed.  Note. — ^For  other  cases,  see  Indians,  Cent  Dig.  §{  17,  37-44;  Dec. 
Dig.  §  15.*] 

4.  Indians  (§  15*) — ^Restbictions  on  Alixnation  of  Lands— Aixotibsbnts  to 

Fbeedmen — Status. 

Under  the  Atoka  Agreement  with  the  Choctaw  and  Chickasaw  Nations* 
embodied  in  Curtis  Act  June  28,  1898,  c.  517,  30  Stat  495,  and  Supple- 
mental Agreement  July  1,  1902,  c.  1362,  32  Stat  641,  the  entire  allot- 
ments to  freedmen  of  such  trib€»  had  the  status  of  homesteads,  and  the 
restrictions  on  alienation  therein  imposed  were  not  removed  by  Act 
April  21,  1904,  c.  1402,  33  Stat  189,  removing  restrictions  on  the  sale  of 
lands  of  all  allottees  not  of  Indian  blood,  except  as  to  minors  and  home- 
steads. 

[Ed.  Note. — ^For  other  cases,  see  Indians,  Cent-  Dig.  H  17,  87-44;  Dec. 
Dig.  fr  15.»1 

5.  Indians  (§  15*) — Restbictions  on  Alienation  or  Lands — Homesteads  or 

Deceased  Seminole  Allottees. 

Act  March  3,  1903,  c.  994,  32  Stat  982,  which  provides  in  section  8 
that  homestead  allotments  to  Indians  of  the  Seminole  Tribe  "shall  be 
Inalienable  during  the  lifetime  of  the  allottee,  not  exceeding  21  years 
from  the  date  of  the  deed  for  the  allotment,"  had  the  ^ect  of  reducing 
the  term  of  inalienability  from  a  perpetuity,  as  provided  in  the  original 
act  under  which  the  allotments  were  made,  and  on  the  death  of  an  al- 
lottee, although  before  patent,  his  equitable  interest  becomes  immediately 
alienable  by  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent  Dig.  {§  17,  37-44;  Dec. 
Dig.  i  16.*] 

6.  Indians  (§  15*) — ^Restbictions  on  Alienation  of  Lands — Homesteads  or 

Deceased  Creek  Allottees. 

Under  Creek  Supplemental  Agreement  June  30,  1902,  c  1323,  32  Stat 
500,  i  16,  construed  in  the  light  of  contemporaneous  legislation  relating 

*For  other  erases  see  same  topic  ft  9  kumbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


IN  BE  LANDS  OF  FIVE  CIVILIZED  TRIBES  813 

to  all  others  of  the  Plve  Civilized  Tribes,  the  general  restriction  on  alien- 
ation for  five  years  from  the  date  of  the  agreement  applies  only  to  the 
Borplns  lands  of  an  allottee,  and  on  the  death  of  an  allottee,  without 
leaving  children  bom  after  May  25,  1901,  whether  before  or  after  the 
expiration  of  the  five  years*  restriction,  his  homestead  allotment  Is  im- 
mediately alienable  by  his  devisees  hoi  case  of  a  will,  or  by  his  heirs  hi 
the  absence  of  a  will. 

[Ed.  Note.— -For  other  cases,  see  Indians,  Cent  Dig.  §f  17,  37-44;  Dec. 
Dig.  (  15.*] 

In  Equity.  Suits  by  the  United  States  to  set  aside  a  large  number 
of  alleged  illegal  conveyances  of  lands  of  the  Five  Civilized  Tribes 
of  Indians,  known  as  the  "30,000  Land  Suits/'  On  demurrers  to 
bills  raising  various  questions. 

Choctaw-Chickasaw   Cases. 

CAMPBELL,  District  Judge.  [1]  In  the  argument  on  Saturday 
was  presented  the  question  whether  in  the  case  of  the  death  of  mem- 
bers, other  than  f reedmen,  of  the  Choctaw  and  Chickasaw  Nations  aft- 
er receiving  their  allotments,  and  within  the  restriction  periods  of  one, 
three,  and  five  years  mentioned  in  the  Supplemental  Agreement  (Act 
July  1,  1902,  c.  1362,  32  Stat.  642),  the  heirs  of  such  deceased  allottees 
might  sell  the  surplus  lands  before  the  expiration  of  such  restriction 
periods ;  that  is  to  say,  whether  the  restrictions,  other  than  that  con- 
tained in  the  proviso  to  section  16,  ran  with  the  land,  or  were  personal 
to  the  allottee,  and  ceased  with  his  death.  It  cannot  be  doubted  that  un- 
less the  restrictions  upon  the  lands  in  the  hands  of  the  heirs,  con- 
tended for  by  the  government,  can  be  found  in  the  Choctaw-Chick- 
asaw Supplemental  Agreement  of  July  1,  1902,  they  did  not  exist. 
If  they  are  to  be  found  in  the  agreement,  it  must  be  in  one  of  the 
four  sections  thereof  reading  as  follows: 

"12.  Each  member  of  said  tribes  shall,  at  the  time  of  the  selection  of  his 
allotment,  designate  as  a  homestead  out  of  said  allotment  land  eqnal  in  value 
to  one  hundred  and  sixty  acres  of  the  average  allottable  land  of  the  Choctaw 
and  Chickasaw  Nations,  as  nearly  as  may  be,  which  shall  be  Inalienable  dur- 
ing the  lifetime  of  the  allottee,  not  exceeding  twenty-one  years  from  the  date 
of  certificate  of  allotment,  and  separate  certificate  and  patent  shall  issue  for 
said  homestead. 

"13.  The  allotment  of  each  Choctaw  and  Chickasaw  freedman  shall  be  in- 
alienable during  the  lifetime  of  the  allottee,  not  exceeding  twenty-one  years 
from  the  date  of  certificate  of  aUotment"    ' 

"15.  Lands  allotted  to  members  and  freedmen  shall  not  be  affected  or  en- 
cumbered by  any  deed,  debt,  or  obUgatlon  of  any  character  contracted  prior 
'  to  the  time  at  which  said  land  may  be  alieuated  under  tills  act,  nor  shall 
said  lands  be  sold  except  as  herein  provided. 

**16.  All  lands  allotted  to  the  members  of  said  tribes,  except  such  land  as 
is  set  aside  to  each  for  a  homestead  as  herein  provided,  shaU  be  alienable 
after  issuance  of  patent  as  follows:  One-fourth  in  acreage  in  one  year,  one- 
fourth  in  acreage  in  three  years,  and  the  balance  In  five  years ;  in  each  case 
from  date  of  patent:  Provided,  that  such  land  shall  not  be  alienable  by  the 
allottee  or  his  heirs  at  any  time  before  the  expiration  of  the  Choctaw  and 
Chickasaw  tribal  governments  for  less  than  its  appraised  value." 

Section  12,  above  quoted,  clearly  relates  only  to  homesteads.    Sec- 
tion 13  relates  to  freedman  allotments.    Clearly  the  restrictions  con- 

•Por  other  cases  see  same  topic  it  9  ntjmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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tended  for  are  in  neither  of  these  sections,  and  must  therefore  be  in 
section  15  or  16,  or  both.  Section  IS  is  negative  in  its  effect,  protect- 
ing the  land  from  incumbrance  by  any  deed,  debt,  or  obligation  of 
any  character  contracted  prior  to  the  time  at  which  the  land  may  be 
alienated  under  the  act,  and  negativing  the  idea  that  under  any  cir- 
cumstances might  it  be  sold  or  incumbered  before  the  time  at  which 
it  might  be  alienated.  Here  is  involved  a  restriction  upon  incum- 
brance and  sale  of  the  land,  but  for  the  time  such  restriction  is  to 
continue  we  must  look  to  section  16,  which  fixes  the  time  when  such 
lands  may  be  alienated.  Section  15  designates  the  character  of  cer- 
tain of  the  restrictions,  while  they  shall  exist,  and  section  16  fixes  the 
term  of  their  existence.  For  the  answer,  therefore,  to  the  question 
whether  they  continue  longer  than  the  life  of  the  allottee  we  must 
look  to  section  16.  That  done  is  the  section  which  affirmatively  de- 
termines when  the  land  may  be  alienated,  and  by  the  provisions  of 
section  15  all  restrictions,  except  that  contained  in  the  proviso  to  sec- 
tion 16  cease  when  the  right  of  alienation  attaches.  If  the  proviso 
had  not  been  attached  to  section  16,  it  would  have  read : 

"All  lands  allotted  to  the  members  of  said  tribes,  except  such  land  as  is 
set  aside  to  each  for  a  homestead,  as  herein  provided,  shall  be  alienable  after 
issuance  of  patent,  as  follows:  One-fourth  in  acreage  in  one  year;  one-fourth 
in  acreage  in  three  years ;  and  the  balance  In  five  years ;  in  each  case  from 
date  of  patent" 

In  view  of  the  provisions  of  section  IS,  this  amounts  to  saying  that 
the  lands  shall  be  inalienable  until  the  expiration  of  the  peridds  men- 
tioned. In  the  case  of  Goodrum  v.  Buffalo,  162  Fed.  817,  89  C.  C.  A. 
525,  decided  by  the  Circuit  Court  of  Appeals  for  this  circuit,  the 
court  was  considering  an  act  of  Congress  relating  to  the  Quapaw 
Tribe  of  Indians,  whereby  the  previous  action  of  the  National  Council 
of  that  tribe,  providing  for  allotment  of  their  land  in  severalty,  was 
ratified  by  Congress.  Act  March  2,  1895,  c.  188,  28  Stat.  907.  In 
this  act  it  was  provided  (referring  to  said  action  of  the  council)  that : 

'The  Secretary  of  the  Interior  is  hereby  authorized  to  issue  patents  to  said 
allottees,  in  accordance  therewith;  provided,  that  said  allotments  shall  be 
inalienable  for  a  period  of  25  years  from  and  after  the  date  of  said  patents." 

One  question  decided  in  the  Buffalo.  Case  was  whether  this  restric- 
tion was  personal  to  the  allottee,  and  ceased  with  his  death,  or  ran 
with  the  land  and  affected  it  in  the  hands  of  his  heirs  until  the  ex- 
piration of  the  25  years  from  date  of  patent.    The  court  said : 

'The  language  of  the  statute  under  which  the  patent  was  Issued  to  John 
Medicine  is  'that  said  allotments  shall  be  inalienable  for  a  period  of  25  years 
from  and  after  the  date  of  said  patents.*  It  is  a  limitation  attached  to  and 
running  with  the  land,  in  no  wise  dependent  uiK)n  the  life  or  death  of  the 
patentee.  It  was  as  much  within  the  policy  and  purpose  of  the  government 
to  see  that  the  heirs  of  the  allottee,  in  case  of  his  deat^,  were  protected 
against  alienation  of  the  land,  as  the  allottee  himself ;  otherwise  they  might 
become  a  charge  upon  the  public,  and  the  beneficent  policy  of  the  government 
in  bringing  about  the  allotment  of  lands  in  severalty  would  be  thwarted." 

If  it  were  not  for  the  proviso,  attached  to  section  16,  the  ruling  in 
the  Buffalo  Case,  supra,  would  certainly  apply  to  this  case;  for  it 
would  be  a  clear  construction  by  the  Circuit  Court  of  Appeals  of  an 
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essentially  similar  act.  But  we  have  the  proviso  added  here,  which 
it  is  contended  evidences  the  intention  of  Congress  and  the  tribes, 
that  the  one,  three,  and  five  years'  restrictions  should  be  personal  to 
the  allottee,  and  cease  with  his  death.  And  it  is  urged  that  this  con- 
tention is  sustained  by  the  decision  of  the  Supreme  Court  in  Mullen 
et  al.  V.  United  States,  224  U.  S.  448,  32  Sup.  Ct.  494,  56  L.  Ed. 
834,  decided  April  15,  1912. 

In  the  Mullen  Case,  the  Supreme  Court,  after  quoting  sections 
12,  13,  15,  and  16,  say: 

"It  wUl  be  observed  that  the  homestead  lands  are  made  inaUenable  'durlnflr 
the  lifetime  of  the  allottee,  not  exceeding  twenty-one  years  from  the  date 
of  certificate  of  allotment'  The  period  of  restriction  is  thus  definitely  lim- 
ited, and  the  clear  implication  is  that,  when  the  prescribed  period  expired, 
the  lands  were  to  become  alienable ;  that  is,  by  the  heirs  of  the  allottee  upon 
his  death,  or  by  the  allottee  himself  at  the  end  of  the  21  years.  Thus,  with 
respect  to  homestead  lands,  the  supplemental  agreement  imposed  no  restric- 
tion upon  alienation  by  the  heirs  of  a  deceased  allottee.  And  the  reason  may 
be  found  in  the  fact  that  each  member  of  the  tribes,  each  minor  child  as 
well  as  each  adult,  duly  enrolled  as  required,  was  to  have  his  or  her  allot- 
ment; so  that  each  member  was  already  provided  with  a  homestead  as  a 
part  of  the  allotment,  independently  of  the  lands  which  might  be  acquired 
by  descent  On*  the  other  hand,  the  proviso  of  paragraph  16,  which  relates 
to  .the  additional  portion  of  the  allotment,  or  the  so-called  ^surplus'  lands, 
contains  a  restriction  upon  alienation  not  only  by  the  allottee,  but  by  his 
heirs.  Whatever  may  have  been  the  purpose,  a  distinction  was  thus  made 
with  regard  to  the  disposition  by  heirs  of  the  homestead  and  surplus  lands 
respectively." 

Here  the  Supreme  Court  was  remarking  the  fact  that  a  distinction 
was  made  with  regard  to  alienation  by  the  heirs  as  between  the  home- 
stead and  the  surplus,  the  distinction  being  that  the  former  was  not 
restricted,  and  the  latter  was  restricted  in  the  hands  of  the  heirs; 
the  restriction  being  contained  in  the  proviso.  Evidently  it  did  not 
then  occur  to  the  court  that  the  one,  three,  and  five  years'  restriction 
attached  to  the  land  in  the  hands  of  the  heirs,  as  well  as  in  the  hands 
of  the  allottee,  or  it  would  not  have  referred  to  the  restriction  af- 
fecting the  heirs  as  having  been  found  only  in  the  proviso.  It  is  fur- 
ther said  by  the  court : 

"We  have,  then,  a  case  where  all  the  allotted  lands  going  to  the  heirs  are 
of  the  same  character,  and  there  is  no  restriction  upon  the  right  of  aliena- 
tion expressed  in  the  statute.  Had  the  lands  been  allotted  in  the  lifetime  of 
the  ancestor,  one-half  of  them,  constituting  homestead,  would  have  been  free 
from  restriction  upon  his  death.  The  only  difficulty  springs  from  the  language 
of  paragraph  16,  limiting  the  right  of  heirs  to  sell  'surplus'  lands.  But,  on 
examining  the  context,  it  appears  that  this  provision  is  part  of  the  scheme 
for  allotments  to  living  members,  where  there  is  a  segregation  of  homestead 
and  surplus  lands,  respectively.  Whatever  the  policy  of  such  a  distinction 
which  gives  a  greater  freedom  for  the  disposition  by  heirs  of  homestead  lands 
than  of  the  additional  lands,  there  is  no  warrant  for  importing  it  into  para- 
graph 22,  where  there  is  no  such  segregation.  It  would  be  manifestly  inap- 
propriate to  imply  the  restriction  in  such  cases  so  as  to  make  it  applicable 
to  all  the  lands  taken  by  the  heirs,  and  there  is  no  occasion,  or  authority, 
for  creating  a  division  of  the  lands  so  as  to  impose  a  restriction  upon  a  part 
of  them." 

But  it  must  be  remembered  that  in  the  Mullen  Case  the  question 
was  not,  in  Uie  first  instance,  what  were  the  nature  arid  extent  of 
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the  restrictions  imposed  by  sections  15  and  16,  but  whether,  what- 
ever restrictions,  if  any,  these  sections  did  impose  upon  the  lands  in 
the  hands  of  heirs  of  the  allottees,  would  be  imported  into  section  22. 
The  court  found  that  the  proviso  to  section  16  imposed  a  certain  re- 
striction upon  the  land  in  the  hands  of  the  heirs.  Whether  or  not 
that  section  had  imposed  any  other  restriction  upon  the  lands  in  the 
hands  of  the  heirs,  the  one  imposed  by  the  proviso,  at  any  rate,  would 
have  attached  to  section  22,  had  the  government's  contention  in  that 
case  been  correct.  The  first  question  to  be  determined,  then,  in  the 
Mullen  Case,  was  whether,  whatever  restrictions  were  imposed  by 
sections  IS  and  16,  so  far  as  the  heirs  were  concerned,  attached  to 
the  lands  allotted  to  the  heirs  under  section  22.  This  the  Supreme 
Court  decided  in  the  negative,  and  it  therefore  became  unnecessary  to 
decide  the  character  or  extent  of  the  restrictions  imposed  by  sections 
15  and  16.  It  cannot,  therefore,  be  said  that  the  question  involved 
here  was  decided  by  the  Mullen  Case.  The  restriction  imposed  by 
the  proviso  to  section  16,  prohibiting  alienation  for  less  than  the  ap- 
praised value,  can  only  become  operative  as  to  any  particular  tract 
after  the  expiration  of  the  one,  three,  or  five  years  restriction,  as  the 
<:ase  may  be^  Until  that  time,  no  alienation  is  permitted.  Hence, 
until  then,  there  is  no  necessity  of  placing  a  minimum  purchase  price 
upon  the  same.  The  parties  to  the  agreement,  therefore,  must  have 
contemplated  that  the  tribal  governments  might  continue  after  the 
expiration  of  the  one,  three,  and  five  year  periods.  The  proviso 
clearly  expresses  the  intention  that  during  such  continuance  of  the 
tribal  governments,  after  the  expiration  of  the  said  restriction  pe- 
riods, the  further  limitation  as  to  the  purchase  price,  not  being  less 
than  the  appraised  value,  should  affect  the  lands  in  the  hands  of  the 
allottee  and  his  heirs.  But,  when  by  alienation  it  should  pass  into 
the  hands  of  third  parties,  there  was  then  no  further  duty  or  desire 
by  the  parties  to  the  agreement  to  control  it  in  any  way  in  the  hands 
of  such  third  parties,  even  though,  as  in  many  instances  might  be 
the  case,  the  tribal  governments  were  still  in  existence.  Hence,  in- 
"stead  of  merely  providing  in  the  proviso,  as  in  the  former  part  of 
the  section,  that  the  land  should  be  inalienable  for  less  than  the  ap- 
praised value  until  the  expiration  of  the  tribal  governments,  which 
would  have  affected  it  in  the  hands  of  third  persons  as  well  as  in  the 
hands  of  the  allottee  or  his  heirs,  the  limitation  in  the  proviso  spe- 
cifically mentions  the  allottee  and  his  heirs  as  the  ones,  and  the  only 
ones,  affected  by  the  limitation.  As  sections  15  and  16  construed  to- 
gether clearly  provide  that  one-fourth  of  the  land,  in  acreage,  al- 
lotted to  a  member,  shall  not  be  alienated  before  the  expiration  of 
one  year,  and  one-fourth,  in  acreage,  shall  not  be  alienated  before 
the  expiration  of  three  years,  and  the  remainder  not  before  the  ex- 
piration of  five  years,  in  each  case  from  date  of  patent,  and  as  I  do 
not  find  that  this  provision  is  in  any  way  limited  or  modified  by  the 
proviso  relating  to  sale  for  less  than  the  appraised  value,  it  is  my 
opinion  that,  as  held  in  the  Buffalo  Case,  supra,  the  one,  three,  and 
five  years*  restrictions  run  with  the  land,  and  affect  it  as  well  in  the 
hands  of  the  heirs  as  of  the  original  allpttee. 
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This  construction  I  think  entirely  consistent  with  the^  language  of 
the  agreement,  and,  so  construed,  evidences  the  same  policy  expressed 
in  the  cpnt^mporary  Creek  and  Cherokee  Agreements  as  to  restrict- 
ing the  alienation  of  the  lands  in  the  hands  of  the  heirs  as  well  as 
of  the  allottees. 

"Date  of  Patent"  Choctaw-Chickasaw  Agreements. 
[2]  The  question  is  presented  as  to  what  may  be  said  to  be  the 
"date  of  patent,"  as  the  term  is  used  in  section  16  of  the  Choctaw- 
Chickasaw  Supplemental  Agreement,  approved  July   1,   1902.     The 
section  reads: 

'*A11  lands  allotted  to  the  members  of  said  tribes,  except  such  land  as  Is 
set  aside  to  each  for  a  homestead  as  herein  provided,  shall  be  alienable  after 
issuance  of  patent,  as  follows:  One-fourth  in  acreage  in  one  year ;  one-fourth 
in  acreage  in  three  years,  and  the  balance  in  five  years ;  in  each  case  from 
date  of  patrat:  Provided  that  such  lands  shall  not  be  alienable  by  the  allots 
tee  or  his  heirs  at  any  time  before  the  expiration  of  the  Choctaw  and  Chickar 
saw  tribal  governments  for  less  than  its  ai^raised  value." 

It  is  contended  by  the  government  that  the  date  of  patent  is  de- 
termined by  the  date  of  approval  thereof  by  the  Secretary  of  the  In- 
terior. On  the  other  hand,  the  defendants  contend  that  it  is  the  date 
upon  which  the  patent  is  signed  by  the  last  Governor  or  Principal 
Chief  of  the  tribe,  as  the  case  may  be.  In  the  act  approved  March 
3,  1893  (chapter  209,  27  Stat.  645),  Congress  took  the  initial  step  in  the 
process  of  legislation  by  which  has  been  accomplished  the  allotment 
of  the  lands  of  the  Five  Civilized  Tribes  in  severalty  to  the  individual 
members  thereof.    By  section  15  of  that  act  it  was  provided: 

"The  consent  of  the  United  States  is  hereby  given  to  the  allotment  of  lands 
in  severalty  not  exceeding  one  hundred  and  sixty  acres  to  any  one  individual 
within  the  limits  of  the  country  occupied  by  the  Cherokees,  Creeks,  Choctaws, 
Chickasaws,  and  Seminoles;  and  upon  such  allotments  the  individuals  to 
whom  the  same  may  be  allotted  shall  be  deemed  to  be  in  all  respects  citizens 
of  the  United  States.  And  the  sum  of  twenty-five  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  is  hereby  appropriated  to  pay  for  the 
survey  of  any  such  ]a.nds  as  may  be  allotted  by  any  of  said  tribes  of  Indians 
to  individual  members  of  said  tribes;  and  upon  the  aUotment  of  the  lands 
held  by  said  tribes  respectively  the  reversionary  Interest  of  the  United  States 
therein  shall  be  relinquished  and  shall  cease." 

By  the  same  act  there  was  established  the  Commission  to  the  Five 
Civilized  Tribes,  which  has  since  represented  the  United  States  in 
negotiations  with  the  Indians  looking  to  the  allotment  of  lands  con- 
templated by  that  act.  The  Choctaws  and  Chickasaws  did  not  avail 
themselves  of  the  permission  granted  by  section  IS,  above  quoted, 
to  aUot  their  lands,  but  in  the  act  approved  June  28,  1898  (chapter 
517,  30  Stat.  495),  known  as  the  "Curtis  Act,"  was  incorporated  what 
is  commonly  known  as  the  "Atoka  Agreement,"  between  the  Com- 
mission and  representatives  of  the  two  tribes  mentioned,  providing 
in  detail  for  the  allotment  of  their  lands  in  severalty  to  the  members 
thereof.    The  agreement  began  with  this  provision: 

•That  all  the  lands  within  the  Indian  Territory  belonging  to  the  Choctaw 
and  Chickasaw  Indians  shall  be  allotted  to  the  members  of  said  tribes  so 
as  to  give  to  each  member  of  these  tribes,  so  far  as  possible,  a  fair  and  equal 
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share  thereof,  considering  the  character  and  fertility  of  the  soil  and  the 
location  and  values  of  the  lands." 

Following  the  portion  of  this  agreement  relating  in  detail  to  the 
division  of  the  land  between  the  individual  members  by  allotment, 
it  is  provided: 

''That,  as  soon  as  practicable  after  the  completion  of  said  allotments,  the 
Principal  Chief  of  the  Choctaw  Nation  and  the  Governor  of  the  Chickasaw 
Nation  shall  jointly  execute,  under  their  hands  and  the  seals  of  the  respective 
nations,  and  deliver  to  each  of  ,the  said  allottees  patents,  conveying  to  him 
all  the  right,  title,  and  interest  of  the  Choctaws  and  Chickasaws  in  and  to 
the  land  which  shall  have  been  allotted  to  him  in  conformity  with  the  require- 
ments of  this  agreement,  excepting  all  coal  and  asphalt  in  or  under  said  land. 
Said  patents  shall  be  framed  in  accordance  with  the  provisions  of  this  agree- 
ment, and  shall  embrace  the  land  allotted  to  such  patentee  and  no  other  land« 
and  the  acceptance  of  his  patents  by  such  allottee  shall  be  operative  as  an 
assent  on  his  paH:  to  the  allotment  and  conveyance  of  all  the  lands  of  the 
Choctaws  and  Chickasaws  in  accordance  with  the  provisions  of  this  agree- 
ment, and  as  a  relinquishment  of  all  his  right,  title,  and  Interest  in  and  to 
any  and  all  parts  thereof,  except  the  lands  embraced  in  said  patents,  except 
also  his  interest  In  the  proceeds  of  all  lands,  coal,  and  asphalt  herein  excepted 
from  allotment  That  the  United  States  shall  provide  by  law  for  proper  rec- 
ord of  land  titles  in  the  territory  occupied  by  the  Choctaw  and  Chickasaw 
Tribes." 

Before  allotment  had  been  accomplished  \inder  the  foregoing  legis- 
lation, the  Commission  and  representatives  of  the  tribes  entered  into 
a  Supplemental  Agreement  (32  Stat.  641)  changing  materially  the 
provisions  with  regard  to  the  amount  of  land  each  member  was  to 
receive  in  allotment,  changing  somewhat  the  provisions  imposing  re- 
strictions upon  the  sale  or  incumbrance  of  the  land,  and  providing 
for  the  disposition  of  allotments  due  deceased  members.  No  further 
provision  is  made  in  this  Supplemental  Agreement  for  the  execution 
or  issuance  of  patents  or  deeds  for  the  allotments  provided  for.  In 
the  portion  thereof,  however,  relating  to  townsites  and  the  sale  of 
lots  therein  to  the  owners  of  improvements  thereon,  etc,  this  provi- 
sion appears: 

"Upon  the  payment  of  the  full  amount  of  the  purchase  price  of  any  lot 
In  any  townsite  in  the  Choctaw  and  Chickasaw  Nations,  appraised  and  sold 
as  herein  provided,  or  sold  as  herein  provided,  the  chief  executives  of  said 
nations  shall  Jointly  execute,  under  their  hands  and  the  seal  of  the  respective 
nations  and  deliver  to  the  purchaser  of  the  said  lot  a  patent  conveying  to 
him  all  right,  title,  and  interest  of  the  Choctaw  and  Chickasaw  Tribes  in  and 
to  said  lot." 

It  will  be  noted  that  the  foregoing  provision  as  to  deeds  or  patents 
for  town  lots  is  similar  to  that  of  the  Atoka  Agreement,  regarding 
deeds  or  patents  for  allotments,  apparently  contemplating  that  the 
deeds  or  patents,  after  execution  by  the  chief  executive  officers  of 
the  tribes,  shall  be  by  them  delivered  direct  to  the  allottee,  or  the  pur- 
chaser, as  the  case  may  be.  Section  68  of  this  Supplemental  Agree- 
ment provides  that  no  act  of  Congress  or  treaty  provision,  nor  any 
provision  of  the  Atoka  Agreement  inconsistent  with  this  agreement, 
shall  be  in  force  in  said  Choctaw  and  Chickasaw  Nations,  but,  as, 
there  is  no  provision  made  in  the  Supplemental  Agreement  for  the  ex- 
ecution and  delivery  of  deeds  or  patents  for  allotments,  the  provision, 
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therefor,  contained  in  the  Atoka  Agreement,  as  above  quoted,  is  not 
in  conflict,  and  hence  must  be  treated  as  remaining  in  force,  and  the 
scheme  of  allotment  in  the  Choctaw  and  Chickasaw  Nations,  after  the 
Supplemental  Agreement,  must  be  found  in  that  agreement  and  the 
provisions  of  the  Atoka  Agreement  not  inconsistent  therewith.  It 
is  significant  that  in  the  Supplemental  Agreement  the  same  plan  for 
passing  title  to  the  purchaser  of  town  lots  is  provided  as  was  provided 
in  the  Atoka  Agreement  for  passing  title  to  allotments ;  it  being  pro- 
vided in  both  instances  that  the  deed  or  patent  in  each  case  should 
be  executed  by  the  chief  executives  of  both  nations,  and  by  them  de- 
livered to  the  allottee  or  purchaser,  as  the  case  might  be.  In  the 
Creek  and  Cherokee  Agreements  it  was  provided  that  the  deeds  or 
patents  for  allotments  should  be  executed  by  the  Principal  Chief,  and 
by  him  delivered  to  the  allottee.  But  there  was  a  further  provision 
that  the  conveyance  should  be  approved  by  the  Secretary  of  the  In- 
terior, which  should  serve  as  a  relinquishment  to  the  grantee  of  all 
the  right,  title,  and  interest  of  the  United  States  in  and  to  the  lands 
embraced  in  the  deed  or  patent.  These  lands  were  held  by  the  Choc- 
taw and  Chickasaw  Nations  under  grant  from  the  United  States  in 
fee  simple  to  them  and  their  descendants  to  inure  to  them  while  they 
•should  exist  as  a  nation  and  live  on  it  (treaty  of  Dancing  Rabbit 
Creek,  Kappler's  Treaties,  221),  with  the  right  of  reversion  to  the 
United  States  only  in  case  the  Indians  or  their  heirs  should  become 
extinct  or  abandon  the  same  (Treaty  of  1855,  Kappler's  Treaties,  532). 
We  have  seen  that  by  the  act  of  March  3,  1893,  the  consent  of  the 
United  States  was  expressly  given  to  the  allotment  of  these  lands  by 
the  tribes  to  the  individual  members  of  the  tribes.  By  the  same  act, 
the  Commission  to  the  Five  Civilized  Tribes  was  established,  whose 
duty  it  was  to  negotiate  with  the  tribes  for  the  purpose  of  reaching 
agreements  for  the  allotment  of  the  land ;  the  express  purpose  being 
to  bring  about  a  condition  looking  to  ultimate  statehood.  If  the  con- 
sent expressly  given  by  the  act  of  March  3,  1893,  cannot  be  said  to 
be  in  terms  imported  into  the  Atoka  Agreement  and  the  Supplemental 
Agreement  with  the  Choctaw  and  Chickasaw  nations,  it  is  there  by 
implication  as  strongly  as  if  given  in  terms.  A  grant  may  be  made 
by  law  as  well  as  by  a  patent  pursuant  to  law.  10  Ency.  of  U.  S.  Sup. 
Ct.  Repts.  150,  and  cases  cited.  It  is  not  necessary  to  the  passing  of 
the  reversionary  interest  of  the  United  States  to  the  allottee  that  the 
agreement  should  contain  a  grant  in  technical  terms,  but  the  intent 
of  Congress  to  do  so  may  be  gathered  from  the  whole  scope  of  the 
agreements  and  other  congressional  legislation  on  the  subject  and 
the  facts  involved.  New  York  Indians  v.  United  States,  170  U.  S. 
1,  18  Sup.  Ct.  531,  42  L.  Ed.  927. 

There  having  been  no  provision  in  the  agreements  referred  to  re- 
quiring, as  in  the  case  of  the  other  tribes  mentioned,  that  the  deeds 
or  patents  should  be  approved  by  the  Secretary  of  the  Interior,  which 
should  serve  as  a  relinquishment  of  the  right,  title,  and  interest  of  the 
United  States  in  the  lands,  it  follows  that  it  was  the  intention  of  Con- 
gress that  this  relinquishment  on  the  part  of  the  United  States  should 
be  expressed  in  the  legislation  itself,  either  directly  or  by  implication. 
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Whenever,  pursuant  to  allotment  as  provided  in  the  Atoka  and  Sup- 
plemental Agreements,  the  chief  executive  officers  of  the  two  nations 
had  both  executed  a  patent  to  the  allottee,  it  became  a  completed  in- 
strument, requiring  only  issuance  or  delivery  to  pass  the  title.  I 
therefore  conclude  that  the  "date  of  patent"  referred  to  in  section 
16  of  the  Supplemental  Agreement  is  fixed  by  the  date  upon  which 
the  last  of  the  two  chief  executives  of  the  tribes  involved  affixed  his 
signature  to  the  instrument.  This  establishes  a  definite  date,  ap- 
parent from  the  instrument  itself,  from  which  the  restrictions  b^an 
to  run,  and  must  be  held  to  have  been  the  date  contemplated  by  the 
parties  to  the  agreement  as  "date  of  patent." 

Issuance  of  Patent. 

[3]  By  section  16  of  the  Supplemental  Agreement,  above  quoted, 
it  was  provided  that  the  land  should  be  alienable  "after  issuance  of 
patent"  upon  the  expiration  of  the  several  periods  mentioned.  The 
question  is  presented  as  to  when  "issuance  of  patent"  may  be  said  to 
be  accomplished.  The  term  "issuance,"  as  defined  by  the  several  dic- 
tionaries, may  be  said  to  be  the  act  of  putting,  sending,  or  giving  out; 
promulgation;  distribution.  We  have  seen  that  the  Atoka  Agree- 
ment provided  that  the  chief  executives  of  the  two  nations  should 
jointly  execute  and  "deliver"  to  each  allottee  a  patent  or  patents  con- 
veying all  right,  title,  and  interest  of  the  tribes  in  the  lands  allotted 
to  him.  Clearly  the  delivery  of  the  patent  to  the  allottee  under  this 
provision  is  its  issuance.  .It  was  also  provided  in  the  Atoka  Agree- 
ment that  the  United  States  should  provide  by  law  for  proper  record- 
ing of  land  titles  in  the  territory  occupied  by  the  Choctaw  and  Chick- 
asaw Tribes.  By  section  66  of  the  Supplemental  Agreement  it  was 
provided  that: 

"All  patents  to  allotments  of  land,  when  executed,  shall  be  recorded  in  the 
office  of  the  Commission  to  the  Five  Civilized  Tribes  within  said  nations  in 
books  prepared  for  the  purpose,  until  such  time  as  Congress  shaU  make  other 
suitable  provision  for  record  of  land  titles  as  provided  in  the  Atoka  agree- 
ment, without  expense  to  the  grantee;  and  such  records  shall  have  like  ef- 
fect as  other  public  records.** 

By  section  5  of  the  act  approved  April  26,  1906  (chapter  1876,  34 
Stat.  139),  it  was  provided  that : 

*'A11  patents  or  deeds  to  allottees  and  other  conveyances  affecting  lands  of 
any  of  said  tribes  shaU  be  recorded  in  the  office  of  the  Commissioner  to  the 
Five  Civilized  Tribes,  and,  when  so  recorded,  shall  convey  legal  title,  and 
shall  be  delivered  under  the  direction  of  the  Secretary  of  the  Interior  to  the 
party  entitled  to  receive  the  same.** 

By  section  29  of  the  same  act,  it  was  provided  that: 

''AH  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act 

shall  be  and  the  same  are  hereby  repealed.** 

From  the  provisions  of  the  Atoka  Agreement  it  appears  that  it 
was  then  contemplated  that  the  recording  of  the  patent  had  noth- 
ing to  do  with  the  passing  of  title  to  the  allottee.  With  the  allot- 
ment of  the  land  in  severalty,  under  provisions  whereby  portions 
of  it  might  be  alienated  by  the  allottees  from  time  to  time,  and  thus 
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become  the  subject  of  transfer  as  any  other  real  estate,  the  neces- 
sity for  registry  of  land  titles  arose.  By  section  66  of  the  Sup- 
plemental Agreement,  above  quoted.  Congress,  as  contemplated  by 
the  Atoka  Agreement,  provided  for  the  recording  of  land  titles  in 
the  office  of  the  Commission  to  the  Five  Civilized  Tribes,  such  rec- 
ord to  be  without  expense  to  the  allottee,  and  to  have  the  same  ef- 
fect as  other  public  records.  Here  the  recording  is  still  not  made 
any  part  of  the  process  by  which  title  is  passed  to  the  allottee, 
so  that  until  the  act  of  April  26,  1906,  above  referred  to,  the  legal 
title  passed  to  the  allottee  upon  the  issuance — that  is,  the  delivery 
—of  patent  to  him  and  acceptance  thereof  by  him.  The  "issuance 
of  patent"  was  accomplished  by  its  delivenr  to  and  acceptance  by 
him,  whether  'previously  recorded  or  not.  The  delivery  and  accept- 
ance of  the  patent,  like  the  delivery  and  acceptance  of  any  convey- 
ance to  land,  were  necessary,  as  the  law  then  stood,  to  pass  the 
legal  title,  and  it  was  in  the  contemplation  of  the  parties  to  the 
Supplemental  Agreement  that  the  allottee  should  not  be  permitted 
to  alienate  any  of  his  land  before  acquiring  the  legal  title.  But 
in  the  act  of  April  26,  1906,  we  have  seen  that  recording  in  the 
office  of  the  Commission  to  the  Five  Civilized  Tribes  is  made  a 
prerequisite  to  the  conveyance  of  legal  title  to  the  allottee,  in  that 
it  is  provided  that,  when  so  recorded,  the  patent  shall  convey  legal 
title.  All  former  inconsistent  acts  or  parts  of  acts  are  repealed. 
Under  this  act,  the  recording  of  the  patent  is  equivalent  to  its  is- 
suance under  former  acts,  so  far  as  the  right  to  alienate  is  con- 
cerned. 

Whether  Choctaw-Chickasaw  Freedman  Allotments  Had  Status 
of  "Homesteads"  Prior  to  Act  of  April  26,  1906. 

[4]  There  is  presented  in  the  Choctaw  and  Chickasaw  Nations 
the  further  question.  Did  the  allotments  to  Choctaw  and  Chickasaw 
f  reedmen  have  the  status  of  homesteads  prior  to  Act  April  26,  1906, 
so  that  Act  April  21,  1904,  c.  1402,  33  Stat.  189,  removing  restric- 
tions from  the  sale  of  lands  of  all  allottees  not  of  Indian  blood, 
except  as  to  minors  and  homesteads,  did  not  apply  to  such  allot- 
ments? 

The  Atoka  Agreement  provided : 

"AU  the  lands  allotted  shall  be  nontaxable  while  the  title  remains  in  the 
original  allottee,  but  not  to  exceed  twenty-one  years  from  the  date  of  patent, 
and  each  allottee  shall  select  from  hla  allotment  a  homestead  of  one  hun- 
dred and  sixty  acres,  for  which  he  shall  have  a  separate  patent,  and  which 
shall  be  inalienable  for  twenty-one  years  from  date  of  patent.  This  provi- 
sion shall  also  apply  to  the  Choctaw  and  Chickasaw  freedman  to  the  extent 
of  his  allotment" 

By  the  foregoing  provision  the  entire  allotment  of  the  Choctaw 
and  Chickasaw  freedman  became  nontaxable  while  the  title  re- 
mained in  the  original  allottee,  not  exceeding  21  years  from  the 
date  of  patent.  No  homestead  selection  was  necessary  on  the 
part  of  the  freedman  allottee,  because  the  homestead  provision  was 
made  to  apply  to  the  "extent  of  his  allotment"— that  is>  to  his  entire 
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allotment — and,. for  the  same  reason,  separate  patent  was  unnec- 
essary. The  provision  imposing  inalienability  for  21  years  was  also 
made  to  apply  to  his  entire  allotment.  This  gave  to  the  entire  al- 
lotment of  the  Choctaw  and  Chickasaw  freedman  exactly  the  status 
of  the  homestead  of  160  acres  of  an  Indian  member  of  said  tribes. 
It  was  clearly  the  intention  of  the  contracting  parties  that  the 
entire  freedman  allotment  should  be  his  homestead,  and  was  so 
considered  by  them.  By  the  Supplemental  Agreement,  approved 
July  1,  1902  (32  Stat.  641),  relating  to  these  tribes,  it  was  pro- 
vided : 

''12.  Each  member  of  said  tribes  shall,  at  the  time  of  the  selection  of 
his  allotment,  designate  as  a  homestead  out  of  ^id  allotment  land  equal 
in  value  to  one  hundred  and  sixty  acres  of  the  average  allottable  land  of 
the  Choctaw  and  Chickasaw  Nations,  as  nearly  as  may  be,  which  shaU  be  in- 
alienable during  the  lifetime  of  the  allottee,  not  exceeding  twenty-one  years 
from  the  date  of  certificate  of  allotment,  and  separate  certificate  and  patent 
shall  issue  for  said  homestead." 

"13.  The  allotment  of  each  Choctaw  and  Chickasaw  freedman  shaU  be 
inalienable  during  the  lifetime  of  the  allottee,  not  exceeding  twenty-one 
years  from  the  date  of  certificate  of  allotment" 

"68.  No  act  of  Congress  or  treaty  provision,  nor  any  provision  of  the 
Atoka  agreement,  inconsistent  with  this  agreement,  shall  be  in  force  in  said 
Choctaw  and  Chickasaw  Nations." 

Section  12,  above  quoted,  provides  for  the  selection  of  a  home- 
stead by  each  member  of  the  tribe,  other  than  freedmen.  Such 
member  is  to  designate  as  a  homestead  out  of  his  allotment  land 
equal  in  value  to  160  acres  of  averslge  allottable  land,  which  shall 
be  inalienable  during  his  lifetime,  not  exceeding  21  years  from  date 
of  certificate  of  allotment,  and  separate  certificate  and  patent  shall 
issue  therefor.  For  the  reason  observed  as  to  the  Atoka  Agree- 
ment, the  selection  of  a  homestead  by  a  freedman  was  unneces- 
sary, under  the  terms  of  the  Supplemental  Agreement,  as  the  en- 
tire freedman  allotment  is  there  also  given  the  same  status,  and  for 
the  same  reason  it  was  unnecessary  to  provide  for  separate  home- 
stead patent.  The  other  distinctive  feature  of  the  homestead  of  a 
member  not  a  freedman,  that  of  inalienability  during  the  lifetime 
of  the  allottee  not  to  exceed  21  years,  is,  however,  expressly  made 
to  attach  to  the  entire  allotment  of  each  freedman.  While  it  is  not 
in  terms  called  a  homestead,  it  has  all  the  features  of  the  home- 
stead of  a  member,  not  a  freedman,  except  as  to  selection  and  sep- 
arate patent,  which  are  unnecessary  to  accomplish  the  purposes  of 
the  contracting  parties.  So  that  the  provision  of  the  Atoka  Agree- 
ment, above  referred  to,  which  expressly  made  these  freedmen  al- 
lotments homesteads,  cannot  be  said  to  be  inconsistent  with  this 
agreement.  In  section  12  above  quoted  it  is  clear  th^t  the  one 
thing  sought  to  be  accomplished  by  the  parties  to  the  agreement 
by  that  section  was  the  establishment  of  homesteads  for  members 
not  freedmen,  attaching  to  those  homesteads  restrictions  diflFerent 
from  those  attaching  to  surplus  lands,  obviously  in  order  to  afford 
such  members  a  greater  degree  of  protection  as  to  their  homesteads 
than  pertained  to  their  surplus  lands.    In  section  13,  immediately 
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following,  still  evidently  having  in  mind  the  subject  of  homesteads, 
the  contracting  parties  consider  the  freedmen  of  the  tribes,  and  at- 
tach to  their  entire  allotments  identically  the  same  restrictions  as 
to  alienation  pertaining  to  homesteads  of  Indian  members  of  the 
tribes.  The  intention  is  manifest  in  this  latter  agreement  to  give 
the  freedman  allotments  the  status  of  homesteads.  The  very  terms 
of  the  Supplemental  Agreenient  refute  the  contention  that,  as  an 
act  revisory  of  the  Atoka  Agreement,  it  repeals  by  implication  the 
provision  of  the  latter  agreement,  making  freedman  allotments 
homesteads. 

"The  doctrine  that  a  statute  Is  impliedly  repealed  by  a  subsequent  stat- 
ute, revising  the  whole  matter  of  the  first,  does  not  apply  where  the  re- 
visory statute  declares  what  effect  it  is  intended  to  have  upon  the  former, 
as  where  it  provides  that  it  shall  operate  to  repeal  all  inconsistent  or  repug- 
nant acts."    36  eye.  1081. 

In  the  act  approved  April  26,  1906,  it  was  provided : 

"lAhds  allotted  to  freedmen  of  the  Choctaw  and  Chickasaw  Tribes  shall 
be  considered  'homepteads,'  and  shall  be  subject  to  all  the  provisions  of 
this  or  any  other  act  of  Congress  applicable  to  homesteads  of  citizens  of  the 
Choctaw  and  Chickasaw  Tribes.'* 

It  is  contended  on  the  part  of  the  government  that  this  provision  is 
merely  declaratory  of  the  law  established  by  the  Atoka  and  Sup- 
plemental Agreements,  and  is  a  legislative  construction  of  them. 
The  defendants  contend,  on  the  other  hand,  that  this  provision 
demonstrates  that  Congress  construed  the  prior  legislation  as  not 
constituting  these  freedman  allotments  "homesteads,"  and  that  the 
purpose  of  this  provision  was  to  change  that  condition,  and  make 
them  henceforth  "homesteads."  As  said  by  th^  Supreme  Court 
in  Tiger  v.  Western  Investment  Co.,  221  U.  S.  286,  31  Sup.  Ct. 
578,  55  L.  Ed.  738: 

"When  several  acts  of  Congress  are  passed  touching  the  same  subject 
matter,  subsequent  legislation  may  be  considered  to  assist  in  the  interpreta- 
tion of  prior  legislation  upon  the  same  subject" 

The  same  court  said  in  the  case  of  United  States  v.  Freeman,  3 
How.  556,  11  L.  Ed.  724: 

**The  iwrrect  rule  of  interpretation  is  that,  if  divers  statutes  relate  to 
the  same  thing,  they  ought  all  to  be  taken  into  consideration  in  construing 
any  one  of  them,  and  it  is  an  established  rule  of  law  that  all  acts  in  pari 
materia  are  to  be  taken  together  as  if  they  were  one  law.  [Earl  of  Ailesbury 
V.  Pattison,  1]  Doug.  30;  [King  v.  Commissioners  of  Excise]  2  T.  R.  387, 
[King  V.  Mason]  Id.,  586;  [King  v.  Inhabitants  of  Bowness]  4  Mau.  &  Sel. 
210.  If  a  thing  contained  in  a  subsequent  statute  be  within  the  reason  of 
a  former  statute,  it  shall  be  taken  to  be  within  the  meaning  of  that  statute 
([Sir  William  Moore's  Case]  Ld.  Raym.  1028),  and,  if  it  can  be  gathered 
from  a  subsequent  statute  in  pari  materia  what  meaning  the  Legislature 
attached  to  the  words  of  a  former  statute,  they  will  amount  to  a  legisla- 
tive declaration  of  its  meaning,  and  will  govern  the  construction  of  the 
first  statute  (Morris  v.  Mellln,  6  Bam.  &  C,  454;  [Sandiman  v.  Breach]  7 
Id.  99).  Wherever  any  words  of  a  statute  are  doubtful  or  obscure,  the  in- 
tention of  the  Legislature  is  to  be  resorted  to,  in  order  to  find  the  meaning 
of  the  words.  Wimbish  v.  Tailbois,  Plwd.  57.  A  thing  which  is  within  the 
intention  of  the  makers  of  the  statute  is  as  much  within  the  statute  as  if 
it  were  within  the  letter.    Stowel  y.  Zouch,  Plwd.  866.    These  citations  are 
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but  different  illustrations  of  the  rule  that  the  meaning  of  the  LegislatHre 
may  be  extended  beyond  the  precise  words  used  in  the  law,  from  the  rea- 
son or  motive  upon  which  the  Legislature  proceeded,  from  the  end  in  view 
or  the  purpose  which  was  designed,  the  limitation  of  the  rule  being  that,  to 
extend  the  meaning  to  any  case  not  included  in  the  words,  the  case  must 
be  shown  to  come  within  [the  same  reason  upon  which  the  lawmaker  pro- 
ceeded, and  not  only  within]  a  like  reason.  This  court  has  repeatedly.  In 
effect,  acted  upon  the  rule,  and  there  may  be  found,  in  the  reports  of  its 
decisions,  cases  under  it,  like  the  cases  which  have  been  cited  fBom  the  re- 
ports of  the  English  courts.  In  4  Dall.  14  [Wrong  citation.  See  Brown  v. 
Barry,  3  Dall.  365],  'The  intention  of  the  Legislature,  when  discovered,  must 
prevail,  any  rule  of  construction  declared  by  previous  acts  to  the  contrary 
notwithstanding.*  In  [Pennington  v.  Coxe]  2  Cranch,  33  [2  L.  Ed.  199]:  'A 
law  is  the  best  expositor  of  Itself — ^that  every  part  of  an  act  is  to  be  taken 
Into  view  for  the  purpose  of  discovering  the  mind  of  the  Legislature,'  etc. 
In  the  case  of  United  States  v.  Fisher  et  at.,  Assignees  of  Blight,  in  the 
same  book  [2  L.  Ed.  304],  the  court  said :  'It  is  undoubtedly  a  well-established 
principle  in  the  exposition  of  statutes  that  every  part  is  to  be  considered, 
and  the  Intention  of  the  Legislature  to  be  extracted  from  the  whole,'  etc.  In 
[WUkinson  v.  Leland]  2  Pet  662  [7  L.  Ed.  542] :  *A  legislative  act  is  to  be 
Interpreted  according  to  the  intention  of  the  Legislature,  apparent  upon  its 
face.  Every  technical  rule  as  to  the  construction  or  force  of  particular 
terms  must  yield  to  the  clear  expression  of  the  paramount  will  of  the  Leg- 
islature.* In  [The  Elizabeth,  1]  Paine,  11  [Fed.  Cas.  No.  4,352]:  'In  doubt- 
ful cases,  a  court  should  compare  all  the  parts  of  a  statute,  and  different 
statutes  in  pari  materia,  to  ascertain  the  Intention  of  the  Legislature.'" 

In  Lewis'  Sutherland  on  Statutory  Construction,  §  471,  it  is  said: 

"A  legislative  department  Is  supposed  to  have  a  consistent  design  and 
policy,  and  to  Intend  nothing  Inconsistent  or  incongruous.  The  mischief  in- 
tended to  be  removed  or  suppressed,  or  the  cause  or  necessity  of  any  kind 
which  induced  the  enactment  of  the  law,  are  important  factors  to  be  con- 
sidered in  its  construction.  The  purpose  for  which  the  law  was  enacted  is 
a  matter  of  prime  importance  in  arriving  at  a  correct  interpretation  of  its 
terms." 

When  it  is  considered  that  the  freedmen  of  the  Creek  and  Sem- 
inole Nations  were  provided  with  homesteads,  which  were  clearly 
excepted  from  the  operation  of  the  act  of  April  21,  1904,  and  that 
by  the  Atoka  Agreement  the  allotments  of  the  Choctaw  and  Chick- 
asaw freedmen  were  also  made  homesteads,  and  but  for  the  effect 
of  the  Supplemental  Agreement,  as  construed  by  the  defendants, 
would  also  have  been  excepted  from  the  removal  of  restrictions 
effected  by  the  act  of  April  21,  1904,  a  policy  on  the  part  of  the 
government  and  the  tribes  to  give  the  freedman  a  homestead  pro- 
tected by  the  same  restrictions  attaching  to  the  homesteads  of 
those  not  freedmen  is  clearly  manifest.  To  warrant  a  construction 
of  the  Choctaw  and  Chickasaw  Supplemental  Agreement  which 
would  except  the  freedmen  of  those  tribes  from  the  operation  of 
this  policy,  requires  that  such  intention  appear  in  the  agreement 
in  plain  and  unmistakable  terms.  I  do  not  find  that  it  so  appears, 
and  I  conclude  that  it  was  the  intention  of  the  parties  to  that  agree- 
ment that  the  Choctaw  and  Chickasaw  freedmen  allotments  should 
retain  the  status  of  homesteads.  The  provisions  of  Act  April  26, 
1906,  above  referred  to,  construed  in  the  light  of  all  kindred  and 
nearly  cotemporaneous  legislation,  appear  to  have  been  intended 
to  more  clearly  evidence  the  purpose  of  Congress  mainifest  in  the 
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Atoka  and  Supplemental  Agreements  that  the  Choctaw  and  Chick- 
asaw allotments  should  have  the  status  of  homesteads,  occasioned 
no  doubt  by  the  difference  of  opinion  which  had  arisen  with  regard 
to  the  effect  of  the  supplemental  agreement.  I  therefore  conclude 
that  the  restrictions  upon  alienation  attaching  to  Choctaw  and 
Chickasaw  freedman  allotments  under  the  Atoka  and  Supplemental 
Agreements  were  not  removed  by  the  act  of  April  21,  1904. 

As  to  Alienability  of  Homesteads  of  Deceased  Seminole  Allottees. 

[6]  The  question  is  presented  in  the  Seminole  cases  whether  after 
Act  March  3,  1903,  c.  994,  32  Stat.  982-1008,  and  prior  to  the  date 
and  issuance  of  patent,  the  heirs  of  a  deceased  Seminole  allottee 
could  alienate  the  homestead  allotment  inherited  by  them. 

It  has  been  held  by  the  Supreme  Court  of  Oklahoma,  following 
the  reas6ning  of  the  United  States  Supreme  Court  in  Mullen  et  al.  v. 
United  States,  cited  elsewhere,  that  after  the  act  of  March  3,  1903, 
all  restrictions  theretofore  existing  as  to  Seminole  homesteads  were 
removed  by  the  death  of  the  allottee,  and  that  the  delivery  of  patent 
was  not  a  necessary  essential.  Stout  v.  Simpson  (Okl.  Sup.)  124  Pac. 
754.  In  the  original  Seminole  Agreement  of  December  16,  1897,  ap- 
proved by  the  act  of  Congress  of  July  1,  1898  (30  Stat.  567),  it  was 
provided  that : 

"All  contracts  for  sale,  disposition  or  encumbrance  of  any  part  of  any 
allotment,  made  prior  to  date  of  intent,  shall  be  void.*' 

In  the  same  agreement  it  was  further  provided : 

''Each  allottee  shall  designate  one  tract  of  forty  acres,  which  shall  by 
the  terms  of  the  deed  be  made  inalienable  and  nontaxable  as  a  homestead 
In  perpetuity." 

Section  8  of  the  act  of  March  3,  19Q3,  supra,  is  as  follows : 

"Sec.  8.  That  the  tribal  government  of  the  Seminole  Nation  shall  not  con- 
tinue longer  than  March  fourth,  nineteen  hundred  and  six:  Provided,  that 
the  Secretary  of  the  Interior  shall  at  the  proper  time  furnish  the  principal 
chief  with  blank  deeds  necessary  for  aU  conveyances  mentioned  in  the 
agreement  with  the  Seminole  Nation  contained  in  the  act  of  July  first, 
eighteen  hundred  and  ninety-eight  (Thirtieth  Statutes,  page  five  hundred  and 
sixty-seven),  and  said  principal  chief  shall  execute  and  deliver  said  deeds 
to  the  Indian  allottees  as  required  by  said  act,  and  the  deeds  for  allotment, 
when  duly  executed  and  approved,  shaU  be  recorded  in  the  office  of  the 
Dawes  Commission  prior  to  deUvery  and  without  expense  to  the  allottee 
until  further  legislation  by  Congress,  and  such  records  shaU  have  like  ef- 
fect as  other  public  records :  Provided  further.  That  the  homestead  re- 
ferred to  in  said  act  shall  be  inalienable  during  the  lifetime  of  the  allottee, 
not  exceeding  twenty-one  years  from  the  date  of  the  deed  for  the  allotment 
A  separate  deed  shall  be  issued  for  said  homestead,  and  during  the  time 
the  same  is  held  by  the  allottee  it  shall  not  be  liable  for  any  debt  contract- 
ed by  the  owner  thereof." 

Each  Seminole  allottee,  by  virtue  of  the  allotment,  prior  to  patent, 
had  a  complete,  equitable  interest  in  the  land  allotted  to  him,  the  in- 
alienability of  which,  where  it  was  inalienable,  was  not  due  to  the 
quality  of  the  interest  of  the  allottee,  but  to  the  express  restriction 
imposed.  This  equitable  interest  was  one  which,  in  the  absence  of 
restriction,  the  allottee  could  convey,  and  it  was  a  descendible  interest. 
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Goat  V.  United  States,  224  U.  S.  458,  32  Sup.  Ct.  544,  56  L.  Ed.  841. 
decided  by  the  United  States  Supreme  Court  April  29,  1912.  The  ef- 
fect of  the  provisions  quoted  from  the  original  Seminole  Agreement 
was  to  place  on  the  homestead  a  restriction  upon  alienation  in  perpetu- 
ity, and  upon  the  surplus  a  restriction  upon  alienation  until  execution 
of  patent.  Here  was  an  express  perpetual  restriction  upon  alienation, 
so  far  as  the  homestead  was  concerned.  The  issuance  of  patent  in  no 
way  affected  or  modified  that.  But  as  to  the  surplus,  the  provision 
voiding  contracts  for  sale,  disposition,  or  incumbrance  prior  to  the  date 
of  patent  fixed  the  term  of  restriction  upon  such  land  and  limited  it 
to  date  of  patent.  Five  years  later,  in  section  8  of  the  act  of  March 
3,  1903,  above  quoted,  Congress  decided  to  reduce  the  term  of  in- 
alienability attaching  to  homesteads  from  a  perpetuity  to  that  of  a 
term  comprising  the  lifetime  of  the  allottee,  not  exceeding  21  years 
from  the  date  of  the  deed  for  the  allotment.  By  this  latter  legisla- 
tion Congress  expressly  provides  that  the  homestead  shall  be  inalien- 
able for  the  term  fixed.  If  the  allottee  lived  more  than  21  years  after 
the  date  of  the  deed  to  his  allotment,  the  restriction  expires  at  the  end 
of  such  21  years  and  before  his  death.  If  he  die  before  the  expira- 
tion of  5uch  period,  then,  by  the  express  terms  of  the  act,  his  death 
ends  the  period  of  restriction.  It  is  to  be  noted  that  section  8  of  the 
latter  act  is  not,  in  terms,  an  amendment  of  the  original  agreement, 
to  be  read  into  it  as  if  all  had  been  enacted  at  the  same  time.  The  re- 
striction period  as  to  homesteads  provided  by  section  8  is  complete 
in  itself.  The  provision  that  such  homesteads  shall  be  inalienable 
during  the  terms  mentioned  is  equivalent  to  saying  that  the  restric- 
tion shall  not  continue  longer.  We  have  seen  that,  but  for  the  express 
restrictions  imposed,  the  equitable  interest  vested  in  the  allottee  prior 
to  patent  is  alienable.  It  follows  that,  when  the  restriction  term  ex- 
pired by  death  prior  to  patent,  the  equitable,  descendible  interest  be- 
came immediately  alienable  in  the  hands  of  the  heirs. 

As  to  Alienability  of  Homesteads  of  Deceased  Creek  Allottees. 

[B]  In  the  Creek  cases  is  argued  and  involved  the  question  whether 
or  not  the  homestead  restriction  of  21  years,  or  during  the  life  of  the 
allottee,  is  a  restriction  added  to  and  involving  the  general  five  years 
restriction ;  that  is,  whether  or  not  the  devisees  or  heirs  of  a  deceased 
Creek  allottee  could  sell  the  homestead  immediately  after  his  death, 
notwithstanding  less  than  five  years  had  elapsed  since  the  approval  of 
the  Creek  Supplemental  Agreement. 

In  the  Creek  Supplemental  Agreement  (Act  June  30,  19Q2,  c.  1323, 
32  Stat.  500),  it  was  provided: 

"16.  Lands  allotted  to  citizens  shall  not  In  any  manner  whatever,  or  at 
any  time,  be  encumbered,  taken,  or  sold  to  secure  or  satisfy  any  debt  or 
obligation  nor  be  alienated  by  the  allottee  or  his  heirs  before  the  expira- 
tion of  flye  years  from  the  date  of  the  approval  of  this  supplemental  agree- 
ment, except  with  the  approval  of  the  Secretary  of  the  Interior.  Each  citl- 
!5en  shall  select  from  his  allotment  forty  acres  of  land,  or  a  quarter  of  a 
quarter  section,  as  a  homestead,  which  shall  be  and  remain  nontaxable,  in- 
alienable, and  free  from  any  Incumbrance  whatever  for  twenty-one  years 
from  the  date  of  the  deed  therefor,  and  a  separate  deed  shall  be  issued 
to  e&ch  allottee  for  his  homestead,  in  which  this  condition  shaU  appear. 
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Selections  of  homesteads  for  minora,  prisoners^  conylcts,  incompetents,  and . 
aged  and  infirm  persons,  who  can  not  select  for  themselves,  may  be  made 
in  the  manner  provided  for  the  selection  of  their  allotments,  and  if 
for  any  reason  such  selection  be  not  made  for  any  citizen  it 'shall  be  the 
duty  of  said  Commission  to  make  selection  for  him.  The  homestead  of 
each  citizen  shall  remain,  after  the  death  of  the  allottee,  for  the  use  and 
.support  of  children  bom  to  him  after  May  25.  1901,  but  if  he  have  no  such 
issue  then  he  may  dispose  of  his  homestead  by  wil^  free  from  the  limitation 
herein  imposed,  and  if  this  be  not  done  the  land  embraced  in  his  home- 
stead shall  descend  to  his  heirs,  free  from  such  limitation,  according  to 
the  laws  of  descent  herein  otherwise  prescribed.  Any  agreement  or  con- 
veyance of  any  kind  or  character  violative  of  any  of  the  provisions  of  this 
paragraph  shall  be  absolutely  void  and  not  susceptible  of  ratification  in 
.any  manner,  and  no  rule  of  estoppel  cdiall  ever  prevent  the  assertion  of  its 
vaUdity." 

Tfiis  section  is  substantially  the  same  as  section  7  of  the  original 
Creek  Agreement  (Act  March  1,  1901,  c.  676.  31  Stat.  861),  except 
that  it  changes  the  date  from  which  the  five-year  limitation  is  to  run 
and  the  law  of  descent  which  controls. 

It  is  contended  by  the  government  that  the  five-years  limitation  pre- 
scribed in  both  sections  is  the  "basic"  limitation  attaching  to  all  the 
land,  inclusive  of  homestead;  that  then  the  homestead  limitation  of 
21  years  attaches  as  a  sort  of  special  limitation  added  to  the  former, 
so  far  as  homesteads  are  concerned;  and  that  in  the  portion  of  the 
section  providing  that  in  the  absence  of  children  bom  after  May  25, 
1901,  the  allottee  may  dispose  of  his  homestead  by  will  "free  from  the 
limitation  herein  imposed,"  and,  if  this  be  not  done,  the  land  em- 
braced in  his  homestead  shall  descend  to  his  heirs,  free  from  "such 
limitation,"  the  "limitation"  referred  to  as  being  removed  is  solelv 
the  21-years  limitation  upon  alienation  of  homesteads,  leaving  still 
upon  the  land  and  running  with  it  into  the  hands  of  the  devisees  or 
heirs  the  5-years  limitation  upon  alienation  above  referred  to;  so 
that,  if  within  5  years  from  the  date  of  the  approval  of  the  agree- 
ment the  allottee  should  die,  leaving  no  children  born  after  May  25, 
1901,  having  made  a  will  devising  his  homestead,  the  devisees  would 
be  relieved  of  the  21-years  restriction,  but  not  of  the  5-years  restriction, 
and  could  not  dispose  of  the  land  until  the  expiration  of  the  5  years ; 
and  that  in  such  case,  in  the  absence  of  a  will,  the  heirs  could  not 
dispose  of  the  homestead  during  such  five  years,  although  they  were 
relieved  of  the  21-years  restriction.  This  is  the  construction  placed 
upon  section  7,  above  referred  to,  by  the  Supreme  Court  of  Oklahoma 
in  the  case  of  Barnes  v.  Stonebraker,  28  Okl.  75,  113  Pac.  903,  fol- 
lowing a  decision  of  Hon.  Frank  L.  Campbell,  an  attorney  of  the 
Interior  Department,  rendered  in  August,  1906.  In  view  of  the  rule 
that  the  departmental  construction  placed  upon  an  act  affecting  a  mat- 
ter of  which  a  department  has  control  should  be  a  very  persuasive 
element  for  the  court's  consideration  in  determining  the  meaning  of 
the  act,  and  the  further  fact  that  the  Supreme  Court  of  the  state  has 
concurred  in  such  construction,  I  should  be  very  loath  not  to  follow 
them.  But  as  these*  decisions  are  only  persuasive,  and  not  controlling, 
sb  far  as  this  court  is  concerned,  and  the  question  is  now  presented 
to  me  for  determination,  if  on  consideration  of  the  sections  involved 
they  shall  not  appear  to  my  mind  to  be  reasonably  susceptible  of  the 
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construction  abbve  given,  then,  of  course,  it  will  be  my  duty  to  fol- 
low my  own  convictions. 

If  the  contention  of  the  government  is  correct,  then  the  Creek  Agree- 
ment in  respect  to  alienation  of  homesteads  by  the  heirs  after  the  al- 
lottee's death  is  different  from  that  of  any  other  6f  the  Five  Civilized 
Tribes.  For  reasons  stated  elsewhere  in  this  opinion,  it  is  determined 
that  subsequent  to  the  act  of  March  3,  1903,  Seminole  homesteads 
were  alienable  by  the  heirs  immediately  upon  the  death  of  the  al- 
lottee. Stout  V.  Simpson,  supra.  This  was  also  true  of  the  Cherokees 
as  appears  from  sections  13,  14,  and  15  of  the  Cherokee  Agreement. 
Act  July  1,  1902,  c.  1375,  32  Stat.  716.  It  was  also  true  of  the  Choc- 
taws  and  Chickasaws.    Mullen  v.  United  States,  supra. 

In  view  of  the  uniformity  of  so  many  features  of  the  plan  appear- 
ing in  the  legislation  relating  to  the  several  tribes,  so  far  as  allot- 
fnents  are  concerned,  and  especially  the  uniformity  of  the  provisions 
regarding  homesteads,  it  may,  I  think,  be  safely  assumed  that  Con- 
gress and  the  Creek  Nation  intended  that  the  death  of  the  allottee  in 
the  absence  of  children  born  after  May  25,  1901,  should  effect  the 
removal  of  all  restrictions  upon  the  homestead,  the  same  as  in  all 
the  other  tribes,  if  the  language  of  the  agreement  is  reasonably  sus- 
ceptible of  such  construction;  and  a  different  construction  should 
not  be  given  it,  unless  it  is  clearly  sustained  by  that  language. 

It  is  first  provided  that  lands  allotted  to  citizens  shall  not  in  any 
manner  whatever,  or  at  any  time,  be  incumbered,  taken,  or  sold,  to 
secure  or  satisfy  any  debt  or  obligation,  without  the  Secretary's  ap- 
proval, before  the  expiration  of  5  years  from  the  date  of  the  approval 
of  the  agreement.  This  is  equivalent  to  saying  that  during  such  pe- 
riod the  land  shall  be  free  from  any  incumbrance.  It  is  then  pro- 
vided that  during  the  same  period  the  land  shall  not  be  alienated  by 
the  allottee  or  his  heirs.  This  is  equivalent  to  saying  that  the  land 
shall  be  inalienable  by  the  allottee  or  his  heirs,  without  the  Secretary's 
approval,  during  such  period.  Then  following,  the  homestead  is 
taken  up  separate  and  distinct  from  the  surplus,  and,  as  to  that,  it  is 
provided  that  it  shall  be  and  remain  nontaxable,  inalienable,  and  free 
from  any  incumbrance  for  21  years  from  the  date  of  the  deed  there- 
for. Identically  the  same  restrictipns  as  to  incumbrance  and  sale 
are  placed  upon  the  homestead  as  upon  the  surplus,  except  that  the 
term  of  their  existence  is  made  21  years,  instead  of  5  years.  As  fur- 
ther evidencing  the  intention  in  the  minds  of  the  parties  to  the  agree- 
ment to  make  separate  and  distinct  provisions  complete  in  themselves, 
respectively,  as  to  the  surplus  and  homestead,  is  the  provision  that 
for  the  homestead  a  separate  deed  shall  be  issued,  in  which  "this 
condition"  shall  appear.  What  condition?  Evidently  not  the  5-years 
restriction  first  provided,  but  the  21-years  restriction  provided  es- 
pecially for  the  homestead.  These  are  the  provisions  of  the  first  para- 
graph of  section  16.  It  has  two  paragraphs.  The  second,  after  pro- 
viding for  selections  for  minors,  incompetents,  etc.,  and  where  the 
^lottee  shall  fail  to  make  his  selection,  proceeds:' 

"The  homestead  of  each  citizen  shall  remain,  after  the  death  of  the  allot- 
tee, for  the  use  and  support  of  chlldrwi  born  to  him  after  May  25,  1901, 
but  if  he  have  no  such  issue  then  he  may  dispose  of  his  homestead  by  will. 
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free  from  the  linitatlon  herein  imposed,  and  if  this  be  not  done  the  land 
embraced  in  his  homestead  shall  descend  to  his  heirs,  free  from  such  limi- 
tation, according  to  the  laws  of  descent  herein  otherwise  prescribed.  Any 
agreement  or  conveyance  of  any  kind  or  character  violative  of  any  of  the 
provisions  of  this  paragraph  shall  be  absolutely  void  and  not  susceptible  of 
ratlhcation  in  any  manner,  and  no  rule  of  estoppel  shall  ever  prevent  the 
assertion  of  its  validity.*' 

This  provision  is  not  treating  alone  of  cases  where  the  allottee  shall 
die  after  the  expiration  of  the  five-years  period,  but  clearly  contem- 
plates as  well  deaths  which  may  occur  within  that  period.  In  either 
event,  it  is  provided  that  in  the  absence  of  children  bom  to  him  after 
May  25,  1901,  the  allottee  may  dispose  of  his  homestead  by  will,  and, 
if  this  be  not  done,  it  shall  descend  to  his  heirs,  in  either  case  free 
from  "the  limitation  herein  imposed."  Wherein  imposed?  Evidently 
not  in  the  second  paragraph,  for  the  limitation  imposed  in  that  para- 
graph has  relation  to  a  case  where  children  are  born  after  May  25, 
1901,  and  we  are  now  contemplating  a  case  where  there  are  no  such 
children.  Clearly  we  must  find  the  limitation  referred  to  in  the  first 
paragraph  of  the  section.  But  there  we  find  two  different  limitations, 
one  for  a  term  of  5  years,  and  the  other  for  a  term  of  21  years.  Each 
is  imposed  in  the  first  paragraph,  and  may  therefore  be  referred  to  as 
"herein  imposed";  and  it  is  the  contention  of  the  government  that 
the  parties  to  the  agreement  intended  they  should  both  apply  to  the 
homestead.  But  the  singular  is  used ;  only  one  limitation  is  referred 
to,  which  the  government  contends  evidences  an  intention  not  to  re- 
move both  limitations.  It  is  further  contended  that  the  limitation 
referred  to  is  the  21-years  restriction  and  not  the  5-years  restriction. 
But  they  are  both  "herein  imposed,"  and  if,  as  contended,  both  apply 
to  the  homestead,  then  what  warrant  is  there  for  holding  that  the 
term  "limitation"  has  reference  to  the  21-years  restriction,  rather 
than  the  5-years  restriction?  If  it  had  been  in  the  minds  of  the  par- 
ties to  the  agreement  that  both  the  5-years  and  21-years  limitations 
should  attach  to  the  homestead,  and  it  was  their  intention  to  remove 
only  the  21-years  limitation  and  not  the  5-years  limitation,  both  limita-. 
tions  being  "herein  imposed,"  would  they  not  have  specifijsd  to  which 
limitation  reference  was  made?  That  they  did  not  do  so,  and  that 
they  seem  to  have  contemplated  that  as  to  homesteads  there  was  but 
one  limitation,  "herein  imposed,"  leads,  I  think,  reasonably  to  the 
conclusion  that  they  intended  that  as  to  homesteads  only  the  21-years 
restriction  should  apply,  and  that  the  S-years  restriction  was  con- 
fined in  its  effect  to  surplus.  This  is  borne  out  by  the  provision  that 
the  allottee  may  dispose  of  the  homestead  by  will.  As  said  in  United 
States  V.  Schurz,  102  U.  S.  378,  26  L.  Ed.  167: 

"Blackstone  describes  four  modes  of  alienation  or  transfer  of  title  to 
real  estate,  which  he  called  common  assurances,  the  first  of  which  is  by 
matter  in  pais,  or  deed,  the  second  by  matter  of  record,  or  an  assurance 
transacted  only  in  the  King's  public  courts  of  record,  the  third  by  special 
custom,  and  the  fourth  by  devise  in  a  last  will  or  testament*' 

In  Burbank  v.  Rockingham  Insurance  Co.,  24  N.  H.  550,  57  Am. 
Dec.  300,  it  is  said : 

"As  understood  at  common  law,  to  alienate  real  estate  is  voluntarily  to 
part  with  the  ownership  to  it,  either  by  bargain  and  sale,  or  by  some  con- 
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veyance,  or  by  gift  or  will.  The  right  to  alienate  was  a  right  which  the 
owner  had  over  t^e  real  estate  to  divert  it  from  the  heir.  Alienation  dif- 
fers from  descent,  in  this:  that  alienation  is  effected  by  the  voluntary  act 
of  the  owner  of  the  property,  while  descent  is  the  legal  consequence  of  the 
decease  of  the  owner,  and  is  not  changed  by  any  previous  act  of  volition  of 
the  owner.  A  sale  and  conveyance  is  an  alienation  that  takes  effect  from 
the  time  of  the  transfer,  while  a  devise  is  an  alienation  that  takes  effect 
on  the  decease  of  the  testator,  according  to  the  terms  of  the  will.  But 
property  not  transferred  or  devised  is  not  alienated,  according  to  the  prin- 
ciples of  the  common  law." 

Now  as  the  making  of  a  will  is  an  alienation,  and  the  death  of  the 
testator  makes  the  will  effectual  to  immediately  pass  title  to  the  dev- 
isees, and  we  have  seen  that,  so  far  as  the  homestead  is  concerned,  the 
death  of  the  allottee  is  made  to  have  the  same  effect  in  the  absence 
of  children  born  after  May  25,  1901,  whether  it  occur  before  or  after 
the  expiration  of  the  5  years,  it  follows  that  to  permit  the  making  of 
a  will  within  the  S-years  period  is  to  permit  alienation  within  that 
period,  should  the  allottee  after  making  the  will  die  within  the  period. 
So  far,  then,  as  disposition  of  the  homestead  by  will  is  concerned, 
the  allottee  is  clearly  permitted  to  alienate  within  the  5-years  period,  if 
by  his  death  during  the  period  the  will  becomes  effective.  It  would,  I 
think,  be  absurd  to  say,  in  view  of  the  clear  language  of  the  section, 
that,  if  the  allottee  died  testate  within  the  5-years  period,  the  devisee  or 
devisees,  who  might  all  be  persons  not  of  Indian  blood,  and  as  to 
whom  the  government  owed  no  duty  of  guardianship  or  protection  such 
as  it  owes  its  Indian  wards,  must  not  themselves  alienate  the  land  until 
the  expiration  of  the  S-years  period.  Therefore,  as  to  devisees,  it 
seems  clear  that  in  the  limitation  from  which  the  land  is  freed  in 
their  hands  ^re  contemplated  all  the  restrictions  theretofore  imposed 
upon  the  land.  And  it  is  freedom  from  the  same  limitation  which 
the  heirs  of  the  deceased  enjoy  in  case  no  will  is  made.  I  therefore  con- 
clude, in  view  of  the  entire  section,  studied  in  the  light  of  cotempo- 
raneous  legislation  regarding  the  other  tribes,  and  the  purposes  sought 
to  be  accomplished,  that  the  only  reasonable  construction  is  that  the 
parties  to  the  agreement  intended  that  upon  the  death  of  the  Creek 
allottee,  in  the  absence  of  the  children  mentioned,  whether  before 
or  after  the  expiration  of  the  S-years  restriction  period  affecting  his 
surplus  his  homestead  allotment  should  become  immediately  alienable 
by  his  devisees  in  case  of  will,  and  by  his  heirs  in  the  absence  of  a 
wiU. 
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UNITED  STATES  T.  NEVIN  et  aL    SAME  T.  APPBL  et  aL 

SAME  V.  OPPENHEIM. 

(District  Court,  D.  Colorado.     September  28,  1912.) 

Nob.  2,5S4,  2,585.  2,592. 

1.  CbiminaIi  Zjlw  (I  280*)— Plea  in  Abatkiobnt— Suitecixnct— Ibbegxtlabi- 

TIES  AS  TO   GBAND   JuBT. 

A  plea  In  abatement  In  a  criminal  case  on  the  ground  of  Irregularities 
In  the  constitution  of  the  grand  jury,  to  be  good,  must  allege  facts 
showing  that  defendant  was  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |S  645-651; 
Dec.  Dig.  I  280.*] 

2.  GsAND  JuBT  (S  8*)— Manneb  ov  Selecting  Jubobs. 

That  some  members  of  a  grand  jury  were  by  order  of  the  court  sum- 
moned by  the  marshal  from  the  body  of  the  district,  without  the  draw- 
ing of  names,  is  not  such  an  Irregularity  as  will  affect  the  validity  of  an 
indictment,  where  such  members  were  duly  qualified. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent  Dig.  U  16-20; 
Dec.  Dig.  S  8.*] 

8.  Gband  Jubt  (S  9*) — ^Additions  to  Panel. 

That  the  court  directed  the  summoning  of  additional  grand  jurors, 
although  tiiere  were  a  sufficient  niunber  impaneled  and  sworn  at  the 
time  to  constitute  a  legal  grand  jury,  Is  not  an  objection  to  the  legality 
of  the  panel. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury,  Cent  Dig.  ii  21-26; 
Dec.  Dig.  9  9.*] 
4.  Cbiminal  Law  (|  284*) — Objections— Review  of  E^tidence  Befobb  Gband 
Jubt. 

The  court  In  a  criminal  case  will  not  inquire  into  the  evidence  before 
the  grand  jury,  to  ascertain  whether  it  was  all  competent  or  sufficient 
to  warrant  the  indictment,  and  especially  on  a  plea  verified  on  informa- 
tion and  belief  only. 

[EdL  Note. — For  other  cases,  see  Criminal  Law»  Cent  Dig.  {  655; 
Dec  Dig.  S  284.* 

Review  by  trial  court  of  evidence  given  by  grand  Jury»  see  note  to 
McGregor  v.  United  States,  69  C.  Q  A.  488.] 

Prosecutions  by  the  United  States  against  Deweese  C.  Nevin  and 
others,  against  Jacob  S.  Appel  and  others,  and  against  William  Op- 
penheim.    On  demurrer  to  pleas  in  abatement.    Sustained. 

Fred  A.  Maynard,  Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 

E.  M.  Cranston  and  W.  M.  Downing,  both  of  Denver,  Colo.,  for 
defendants  Nevin  et  al. 

T.  J.  O'Donnell  and  J.  E.  Robinson,  both  of  Denver,  Colo.,  for 
defendants  Appel  et  al. 

Edw.  C.  Stimson,  of  Denver,  Colo.,  for  defendant  Oppenheim. 

LEWIS,  District  Judge.  To  indictments  found  and  returned  by 
the  grand  jury  at  the  November,  1911,  term,  the  defendants  in  each 
of  these  cases  have  filed  pleas  in  abatement.  Each  of  the  pleas  makes 
objection  to  the  manner  of  selecting  five  of  the  grand  jurors.  The 
facts  in  that  respect,  as  disclosed  by  the  record  (copied  into  the  Op- 

•For  oUier  casei  see  same  topic  &  S  nitmbeb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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penheim  plea),  are  these:  The  grand  jury,  consisting  of  eighteen 
members,  was  regularly  impaneled,  sworn  and  charged  on  the  7th 
of  that  month;  after  it  had  progressed  with  its  labors  two  of  the 
grand  jurors  were  finally  excused,  and  thereafter  and  on  November 
22d,  Grand  Juror  Straub  was  reported  and  by  the  court  found  to  be 
"ill  and  unable  to  constantly  attend  the  further  consideration  at  all 
times  of  all  matters  to  be  presented  to  the  grand  jury";  it  was  fur-* 
ther  made  to  appear  that  all  cases  which  had  been  presented  to  the 
grand  jury  up  to  that  time  had  been  concluded  and  finished,  but  that 
there  were  other  matters  for  consideration  by  the  grand  jury.  The 
reason  for  not  finally  excusing  Juror  Straub  was  that  the  grand  jury 
had  not  made  report  on  investigations  which  it  had  concluded,  and 
it  could  not  do  so  at  that  time  on  account  of  the  inability  of  said 
Straub  to  be  present  in  court;  and  it  was  considered  advisable,  if 
not  necessary,  that  at  least  sixteen  grand  jurors  who  had  participated 
in  investigations  make  report  thereof.  For  that  reason  said  Straub 
was  retained  as  a  member  of  the  body  in  order  that  he  might,  if  pos- 
sible, act  with  his  fifteen  fellow  members  in  making  report  on  their 
prior  investigations.  And  under  these  conditions  the  court,  on  No- 
vember 22d,  ordered  that  a  special  venire  facias  issue  to  the  marshal 
of  the  district  commanding  him  that  he  summon  five  good  and  lawful 
men  from  the  body  of  the  district,  and  not  from  bystanders,  that  they 
attend  the  court  and  serve  as  grand  jurors  until  discharged,  said 
venire  being  made  returnable  on  the  following  day.  Under  the  mar- 
shal's return  five  men  came  into  court  in  obedience  to  the  writ  and 
were  then  and  there  sworn  and  charged  as  grand  jurors  and  placed 
upon  the  panel  with  the  fifteen  remaining  jurors,  Straub  being  still 
absent.  Juror  Straub,  not  having  been  finally  excused,  returned  and 
acted  as  a  grand  juror  with  the  other  twenty  on  December  22d,  on 
which  day  final  report  was  made  and  the  grand  jury  was  discharged. 
The  pleas  allege  that  investigation  of  and  action  on  these  cases  was 
taken  after  November  23d,  when  the  five  additional  persons  had  been 
added  to  the  body.  It  is  contended  that  the  court  was  without  power 
to  add  members  to  the  body  while  it  was  still  composed  of  sixteen 
(Straub  not  being  discharged),  and  also  that  the  court  was  without 
power  to  make  the  order  for  an  open  venire,  but  should  have  first 
ascertained  and  fixed  the  persons  to  be  called  in  by  drawing  that  num- 
ber of  names  from  the  box.  It  is  claimed,  for  defendants,  that  the 
body,  after  the  five  persons  thus  drawn  had  been  added,  did  not  con- 
stitute a  grand  jury  and  was  without  authority  to  find  and  present 
these  indictments. 

None  of  the  pleas  charges  that  any  of  the  five  persons  thus  added 
were  disqualified  to  act  as  grand  jurors,  nor  sets  forth  any  facts  dis- 
closing that  said  five  persons,  or  other  members  of  that  body,  were 
prejudiced  or  in  any  manner  unfit  as  grand  jurors  to  act  in  these 
cases. 

The  plea  of  the  defendants  in  case  2,585  adds  an  additional  ground. 
It  alleges  that  two  of  the  defendants  in  that  case  were  officers  of  the 
J.  S.  Appel  Suit  &  Cloak  Company,  a  corporation,  adjudged  a  bank- 
rupt on  November  14,  1911;  and  that  thereafter  said  two  defend- 
ants were  required  to  appear  before  the  referee  and  give  testimony 
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in  said  bankruptcy  proceeding;  that  attorneys  for' creditor's  of  said 
bankrupt,  who  heard  said  testimony  given  before  the  referee,  appeared 
before  the  grand  jury  as  witnesses  and  disclosed  to  said  body  the  tes- 
timony of  said  two  defendants  before  said  referee;  that  said  g^and 
jury  considered  the  same  and  would  not  have  found  and  returned  the 
bill  In  case  2,585  but  for  said  disclosure.  This  plea  also  alleges  that 
nine  other  named  witnesses  were  sworn  and  examined  in  the  investi- 
gation which  resulted  in  the  finding  of  this  indictmentj  but  it  charges 
that  each  of  said  nine  witnesses  gave  illegal  evidence  before  the  grand 
jury,  in  that,  neither  of  "said  witnesses  had  or  claimed  to  have  any 
personal  knowledge  of  anything  in  the  said  supposed  indictment  al- 
leged as  a  matter  of  fact,  and  that  the  testimony  of  the  said  several 
witnesses,  and  each  of  them,  was  hearsay  only,  all  of  which  will  ap- 
pear from  an  inspection  of  the  minutes  of  the  said  supposed  grand 
jury/' 

To  each  plea  the  prosecution  has  demurred. 

[1]  I.  There  is  serious  doubt  whether  any  of  the  pleas  in  so  far  as 
tbey  challenge  the  placing  of  the  five  additional  men  on  the  grand 
jury,  is  good  in  substance.  Neither  of  them  alleges  facts  showing 
disqualification  or  prejudice  on  the  part  of  the  five  added  or  any 
members  of  that  body.  On  considering  the  sufficiency  of  such  a  plea 
it  is  said,  in  Agnew  v.  U.  S.,  165  U.  S.  36,  17  Sup.  Ct.  235,  41  L.  Ed. 
624: 

"Another  general  rule  is  that  for  such  Irregularities  as  do  not  prejudice 
the  defendant  he  has  no  cause  of  complaint,  and  can  take  no  exception.  U. 
S.  V.  Richardson  (O.  O.)  28  Fed.  65 ;  U.  S.  v.  Reed,  2  Blatchf.  456,  Fed.  Cas. 
No.  16,134;  U.  S.  v.  TaUman,  10  Blatchf.  21,  Fed.  Cas.  No.  16,429;  State  v. 
Mellor,  13  R.  I.  666;  Cox  v.  People,  80  N.  Y.  500;  People  r.  Petrea,  92  N.  Y. 
128.  ♦  •  •  And,  moreover,  the  plea  is  fatally  defective  in  that,  although 
it  is  stated  that  the  drawing  'tended  to  his  injury  and  prejudice,*  no  grounds 
whatever  are  assigned  for  such  a  conclusion,  nor  does  the  record  exhibit 
any  such." 

On  a  demurrer  to  a  like  plea  Judge  Bellinger,  in  U,  S.  v.  Mitchell 
(C.  C.)  136  Fed.  896,  907,  uses  this  language: 

"Instead  of  conclusions  and  opinions,  there  must  be  something  tangible^ 
Justifying  a  presumption  of  injury  to  the  defendant  in  a  substantial  right, 
before  the  court  will  interfere." 

In  U.  S.  V.  Benson  (C.  C.)  31  Fed.  896,  it  appeared  from  the  plea 
that  some  of  the  grand  jurors  were  not  "assessed  on  the  last  assess- 
ment roll  of  his  county,  on  property  belonging  to  him,"  a  qualifica- 
tion required  by  the  state  statute.  (Code  Civ.  Proc.  §  198) ;  but  it  did 
not  appear  from  the  plea  that  such  jurors  were  otherwise  unfit  or 
in  any  manner  prejudiced.  Mr.  Justice  Field,  who  sat  in  the  case 
with  Circuit  Judge  Sawyer  and  District  Judge  Hoffman,  expressed 
the  view  that  this  was  an  irregularity  only  and  cured  by  the  statute 
of  jeofailes  (section  1025,  R.  S.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  720]), 
and  added: 

"The  apprehensions,  therefore,  of  one  of  the  learned  counsel  as  to  the  fear 
ful  consequences  which  may  follow  in  other  cases  if  the  indictment  be  su** 
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tained  in  tbis  case  In  the  face  of  bis  objections,  ma^  be  considered  with  com- 
posure, and  dismissed." 

See  also  Lowdon  v.  U.  S.,  149  Fed.  673,  79  C.  C.  A.  361;  U.  S. 
V,  Am.  Tobacco  Co.  (D.  C.)  177  Fed.  774,  780. 

[2]  II.  The  objection  taken  to  the  calling  of  the  five  additional' 
jurors  while  the  number  then  in  the  panel  had  not  been  perma- 
nently reduced  to  less  than  sixteen,  embodies  two  propositions, 
first,  that  the  court  was  without  authority  to  select  or  cause  the 
marshal  to  select  the  persons  to  be  added  in  any  other  manner 
than  to  first  draw  their  names  from  the  box,  and  second,  the  court 
was  without  power  to  add  additional  grand  jurors  while  that  body 
was  composed  of  sixteen  members. 

The  first  proposition  is  foreclosed  against  the  plea  by  U.  S.  v. 
Eagan  (C.  C.)  30  Fed.  608.  Mr.  Justice  Brewer  expressed  himself 
on  the  proposition  thus: 

"But  it  is  insisted  tbere  was  an  irregularity  in  tbe  organization  of  tbis 
grand  Jury,  in  tbat  five  of  tbe  jurors  were  not  drawn  in  tbe  manner  provided 
by  tbe  act  of  1879.  But  a  cballenge  to  a  grand  jury,  based  on  tbe  mere 
ground  of  irregularity  in  its  organization,  was  never  regarded  witb  any  fa- 
vor; less  so  to-day  tban  ever,  ♦  ♦  ♦  so  tbat  I  bave  no  doubt  tbat  tbe 
court  bas  to-day,  as  it  always  bas  bad,  tbe  power  to  summon  from  tbe  by- 
standers to  fill  up  a  petit  jury,  and  to  summon  from  tbe  body  of  tbe  district, 
in  an  emergency,  for  completing  a  grand  jury." 

And  Judge  Thayer  added : 

"But  tbis  irregularity  in  cboosing  tbe  five  grand  Jurors  will  not  avail 
(after  tbe  Jury  bas  been  sworn,  and  bave  found  indictments)  as  ground  for 
quasbing  tbe  indictment  so  found,  eitber  on  plea  in  abatement  or  otberwise, 
when  it  appears  tbat  the  jurors  so  irregularly  chosen  were  competent  and 
qualified  Jurors,  residing  in  tbe  district,  and  tbat  tbe  only  irregularity  con- 
sists in  tbe  method  of  selecting  them.  ♦  ♦  ♦  If  tbe  point  to  be  decided 
by  tbe  court  was  to  be  determined  solely  witb  reference  to  tbe  common  law, 
and  without  reference  to  local  laws,  tbe  better  opinion  seems  to  be  tbat  no 
objection  to  an  indictment  ought  to  be  allowed,  based  merely  on  an  irregu- 
larity in  tbe  manner  of  selecting  a  part  or  the  whole  of  the  grand  jury  which 
found  tbe  bill,  if,  in  all  other  respects,  they  were  duly-qualified  jurors.  Thus, 
in  Thompson  and  Merriam  on  Juries,  it  is  said  that  the  only  objection  which 
can  be  taken  to  the  grand  jurors  by  plea  in  abatement,  after  they  had  been 
sworn  and  made  presentments,  'must  be  such  as  would  disqualify  the  juror 
to  serve  in  any  case;  in  other  words,  the  plea  must  show  the  absence  of 
positive  qualifications  demanded  by  law,'  and  not  merely  an  irregularity  in 
the  method  of  selection.  Vide  Thomp.  &  M.  Juries,  §§  533-630.  inclusive,  and 
authorities  cited." 

[3]  On  the  second  proposition, — in  Wolfson  v.  United  States, 
101  Fed.  430,  432,  41  C.  C.  A.  422,  it  appears  that  twenty-three 
names  were  first  drawn,  from  which  sixteen  grand  jurors  were 
selected.  At  a  second  drawing  ten  additional  names  were  added, 
from  which  seven  more  grand  jurors  were  selected  and  placed  on 
the  panel,  making  a  grand  jury  of  twenty-three  members.  It  was 
objected  (a)  that  the  first  drawing  having  furnished  a  sufiicient 
number  (16)  to  constitute  a  grand  jury,  the  court  was  without  ju- 
risdiction to  add  to  that  number,  and  (b)  the  court  was  without 
authority  to  order  the  second  drawing  because  a  sufficient  number 
to  constitute  a  grand  jury  had  been  obtained  from  the  first  draw- 
ing. The  objection  was  overruled,  and  while  the  reason  given  was 
that  the  point  was  not  raised  in  apt  time,  the  court  evidently  held 
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the  view  that  the  objection  was  Without  merit,  because  it  went 
to  an  irregularity  and  did  not  touch  the  substantial  rights  of  the 
defendant  to  his  prejudice. 

In  State  v.  Ward,  60  Vt.  142,  14  Atl.  187,  it  appears  that  the 
court  discharged  one  Hoffman  from  the, grand  jury  and  substituted 
in  his  place  Ellis.  It  was  objected  that  Ellis  was  not  lawfully 
summoned,  that  he  was  not  qualified  to  serve  at  that  term  as  a 
grand  juror,  that  the  court  had  no  right  to  discharge  Hoffman 
from  the  panel  and  no  right  to  substitute  Ellis.  The  court,  through 
Ross,  Judge,  spoke  thus  to  the  point : 

'•In  State  v.  Champeau,  52  Vt.  313  [36  Am.  Rep.  754],  It  Is  plainly  inti- 
mated. If  Irregularity  enters  into  tlie  drawing  or  impaneling  of  the  grand 
Jury,  it  must  be  shown  to  work  a  wrong  or  injury,  to  be  available.  In  State 
V.  Gravelin  (VL)  a  petition  for  a  new  trial  was  prosecuted,  in  which  it  was 
shown  that  a  grand  juror  who  acted  in  finding  the  indictment,  and  a  petit 
juror  who  participated  in  finding  the  respondent  guilty  of  murder,  were 
irregularly,  and  without  the  authority  of  law,  drawn  and  summoned  from 
the  town  of  Chester,  in  that  the  person  who  drew  and  summoned  them  was 
a  mere  volunteer,  wholly  unauthorized  to  act  in  that  behalf,  and  yet  the  peti- 
tion was  denied;  tiie  persons  drawn  being  competent  to  serve  in  their  re- 
spective capacities.  In  Mann  v.  Fairlee,  44  Vt  672,  the  same  doctrine  was 
held  in  regard  to  summoning  a  petit  juror.  It  is  the  duty  of  the  court  to 
order  the  drawing  and  summoning  of  both  the  petit  and  grand  jurors,  and  to 
duly  Impanel  them.  This  duty  imposes  on  the  court  a  responsibility  which 
calls  for  the  exercise  of  sound  judgment  and  discretion.  It  has  been  gener- 
ally held  that  the  court  charged  with  the  duty  of  impaneling  either  the  petit 
or  grand  jury  was  clothed  with  a  discretionary  power,  in  furtherance  of  jus- 
tice, to  excuse  a  competent  juror  regularly  drawn,  and  order  a  talesman 
called  to  fill  his  jplace,  and  that  the  exercise  of  such  discretion  is  not  revisa- 
ble.  ♦  ♦  ♦  If  such  excuses  should  not  reduce  the  number  of  the  grand 
jury  below  a  working  quorum,  they  presumably  reduce  the  strength  and  effi- 
ciency of  a  full  panel,  which  the  statute  has  given  for  the  protection  of  the 
accused  and  of  the  state,— of  the  accused  if  innocent,  and  of  the  state  if  he 
is  guilty.  If  the  number  of  the  grand  jury  should  be  reduced  to  12  and  the 
12  should  find  or  fail  to  find  an  indictment,  it  does  not  follow  that  the  action 
of  the  12  would  be  the  same  if  aided  by  the  counsels  and  deliberations  of  the 
other  6  required  by  the  statute.  To  secure  the  full  rights  of  the  accused  and 
of  the  state  a  full  panel  of  the  grand  jury  should  be  secured  when  possible." 

In  People  v.  Lauder,  82  Mich.  109,  46  N.  W.  956,  it  appeared 
that  a  grand  jury  composed  of  twenty  members  was  impaneled, 
sworn  and  charged,  and  began  its  labors.  On  order  of  the  court, 
made  at  the  request  of  the  prosecuting  attorney,  three  additional 
names  were  drawn  as  grand  jurors,  the  object  being  to  obtain  from 
the  box  the  name  of  Charles  Flowers,  a  stenographer,  who  might 
act  as  one  of  the  grand  jurors  and  at  the  same  time  take  the  evi- 
dence. His  name  was  drawn  as  one  pf  the  three  and  he  was  added, 
but  the  other  two  were  omitted  from  the  panel.  The  entire  court 
agreed  with  the  opinion  of  Morse,  Judge,  on  this  point.  At  page 
130  of  82  Mich.,  and  page  962  of  46  N.  W.,  he  uses  this  language : 

"As  the  record  appears  before  us,  it  must  be  conceded  that  the  three  addi- 
tional names  were  ordered  to  be  drawn  after  the  20  men  had  been  sworn  and 
charged  and  organized  as  a  grand  Jury;  and  that  the  object  of  drawing 
these  names  was  to  obtain,  if  possible,  the  summoning  of  Charles  Flowers  as 
a  juror,  that  he  might  also  act  as  a  stenographer.  That  he  did  so  act,  under 
tJie  promise  of  extra  pay  by  the  board  of  county  auditors  must  be  also  con- 
ceded.   •    •    *    82  Mich.  136,  46  N.  W.  964.    It  is  manifestly  in  the  di»> 
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cretion  of  the  court,  under  our  statutes,  to  impanel  a  grand  Jury  of  any  num- 
ber of  men  not  more  than  23  or  less  than  16.  If,  after  the  jury  had  been 
Impaneled  and  sworn  with  20  members,  the  court  had  seen  fit  to  add  more 
thereto,  and  had  forbidden  the  20  to  do  any  business  until  the  others  were 
drawn  and  summoned,  and,  after  such  others  appeared  and  were  accepted, 
had  called  the  20  in,  and,  adding  the  others,  had  sworn  and  cliarged  them 
over  again,  there  certainly  could  have  been  no  cause  of  complaint;  or,  if  a 
person  drawn  and  summoned  before  the  20  were  sworn,  but,  failing  to  ap- 
pear until  afterwards,  had  been,  on  appearance,  sworn  and  sent  to  the  Jury- 
room  to  Join  his  fellows,  this  would  not  have  invalidated  the  panel,  or  have 
been  a  cause  for  quashing  an  indictment  found  by  the  grand  Jury  as  so  con- 
stituted. ♦  ♦  ♦  So  we  think  that,  in  its  discretion,  the  court  may  increase 
the  number  of  grand  Jurors,  after  they  are  sworn  and  charged,  to  any  num- 
ber not  more  than  23,  if  the  exig^icies  of  Justice  require  it  in  the  opinion  of 
the  court  Such  discretion  could  not  be  used  to  the  disadvantage  or  persecu- 
tion of  any  accused  person,  as  this  would  manifestly  be  an  abuse  of  discre- 
tion ;  and,  if,  as  suggested  by  a  member  of  this  court  upon  the  hearing,  such 
addition  was  made  for  the  purpose  of  procuring  votes  enough  to  find  an  in- 
dictment against  any  person  who  could  not  be  indicted  without  8U<^  addi- 
tion, such  indictment  would  not  be  i)ermitted  to  stand.  In  this  case,  the  ad- 
dition was  made  for  the  purpose  of  securing  a  Juror  who  was  a  stenographer.** 

[4]  III.  As  to  the  second  ground  of  the  plea  in  the  Appel  case, 
wherein  complaint  is  made  of  the  character  and  sufficiency  of  the 
proof  on  which  the  grand  jury  acted,  we  first  observe  that  the 
verification  of  the  plea  is  merely  upon  information  and  belief. 
To  permit  an  investigation  as  to  character  or  sufficiency  of  proof 
before  a  grand  jury  under  a  plea  so  verified  would  Open  the  door 
to  abuse  and  an  intolerable  practice.  It  would  be  an  invitation 
to  every  defendant  to  thus  uncover,  before  trial,  the  proof  against 
him  and  would  be  an  ever  present  means  for  delay.*  We  next  ob- 
serve that  the  plea  does  not  set  forth  the  evidence  given  by  the 
nine  other  witnesses,  nor  its  substance.  All  it  says  in  that  regard 
is  that  they  did  not  testify  of  their  knowledge  of  the  facts,  did  not 
know  the  facts,  their  testimony  was  hearsay  and  the  minutes  kept 
by  the  grand  jury  will  so  show.  Much  of  this  is  mere  opinion  and 
conclusion.  Neither  is  it  claimed  in  the  plea  that  the  minutes  of 
the  grand  jury  contain  all  of  the  testimony  given  by  said  nine 
witnesses,  nor  does  it  clearly  appear  whether  the  claim  in  that 
respect  is  that  the  testimony  of  all  of  said  nine  witnesses  was  hear- 
say in  fact  or  that  by  the  minutes  it  appears  that  their  testimony 
was  not  of  their  own  knowledge.  But  waiving  these  objections, 
the  plea  in  this  respect  does  not  tender  an  'issue  that  can  be  in- 
vestigated. Holt  V.  U.  S.,  218  U.  S.  245,  31  Sup.  Ct.  2,  54  L.  Ed. 
1021,  20  Ann.  Cas.  1138. 

In  U.  S.  V.  Cobban  (C.  C.)  127  Fed.  713,  Judge  Beatty,  at  page 
720,  adopts  the  language  of  Mr.  Justice  Nelson  in  U.  S.  v.  Reed, 
2  Blatchf.  435,  Fed.  Cas.  No.  16,134: 

"  *No  case  has  been  cited,  nor  have  we  been  ab\e  to  find  any,  fumLsliing 
authority  for  looking  into  and  revising  the  Judgment  of  the  grand  Jury  upon 
the  evidence  for  the  purpose  of  determining  whether  or  not  the  finding  was 
founded  upon  sufficient  proof.*" 

And  Judge  Beatty  added: 

"And,  further,  that  it  was  contrary  to  the  policy  of  the  law  to  try  the  ques- 
tion whether  the  grand  Jury  had  sufficient  or  any  evidence  to  warrant  their 
finding." 
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In  U.  S.  V.  Brown,  1  Sawy.'S33,  Fed.  Cas.  No.  14,671,  the  same  in- 
quiry as  to  the  competency  of  the  evidence  produced  before  the  grand 
jury  was  attempted  to  be  raised  under  motions  to  quash.    It  is  said : 

"This  being  so,  the  affidayits  of  the  defendants  impugning  the  conduct  and 
Judgment  of  the  grand  Jury,  can  not  be  considered  upon  the  hearing  of  this 
motion.  If  the  contrary  practice  were  estabUshed,  there  would  be  no  need 
of  grand  Juries,  and  the  court  would  necessarily  assume  both  the  function 
of  Indicting  and  trying  criminals;  for  it  is  safe  to  presume  that  in  most 
cases  the  defendant  would  object  to  being  tried  upon  the  indictment,  and 
support  such  objection  by  his  affidavit  that  he  beliered  the  grand  Jury  acted 
upon  incomi)etent  or  insufficient  eyidence.  The  wit  of  man  could  not  devise 
a  mode  of  Indicting  which  would  not  be  liable  to  this  objection  from  the  de- 
fendant In  the  administration  of  criminal  Justice,  confidence  must  be  re- 
posed somewhere;  and  it  must  be  admitted  that  th^e  are  few  bodies  con- 
cerned in  it,  that  may  be  more  safely  trusted  than  the  grand  Juries  of  this 
district.  The  material  allegation  of  each  of  these  affidavits,  that  the  affiant 
believes  the  grand  Jury  acted  upon  his  evidence  in  finding  the  indictment 
against  himself  and  co-defendant,  is  quite  as  likely  to  be  false  as  true,  be- 
cause the  affiant  has  no  means  of  knowing  the  fact" 

Judge  Rapallo,  speaking  to.  this  point  in  Hope  v.  People,  83  N.  Y. 
418,  38  Am.  Rep.  460,  says : 

"We  find  no  authority  for  the  position  that  the  sufficiency  of  the  evidence 
upon  which  an  indictment  is  found  by  the  grand  Jury  is  a  question  which 
can  be  raised  by  plea  to  the  Indictment,  or  that  the  reception  of  incompetent, 
or  irrelevant  evidence  by  the  grand  Jury  can  be  pleaded." 

Kingsbury  v.  State,  37  Tex.  Cr.  R.  259,  39  S.  W.  365  (Texas  Court 
of  Criminal  Appeals) : 

"This  court  has  held  that  the  indictment  wUl  not  be  quashed  or  set  aside 
because  the  grand  Jury  had  no  evidence  before  them  autiiorizlng  the  presen- 
tation of  the  bill,  and  that  this  matter  of  evidence  vel  non  will  not  be  in- 
quired into." 

State  V.  Dayton,  23  N.  J.  Law,  49,  56,  53  Am.  Dec.  270: 

"But  conceding  that  the  proposition  is  fully  established,  that  there  was 
not  legal  and  competent  evidence  before  the  grand  Jury,  doe?  that  afford  the 
subject  matter  to  sustain  either  a  motion  to  quash  or  a  plea  in  abatement? 
We  are  clearly  of  opinion,  that  in  this  state,  at  least,  it  does  not  If  the 
position  be  sound  that  every  indictment  not  found  upon  the  production  of 
legal  and  competent  evidence  before  the  Jury  is  essentially  vicious,  it  follows 
that  in  all  cases  where  the  witnesses  produced  before  the  grand  Jury  are  from 
any  cause  legally  disqualified  or  incompetent  to  testify,  or  where  any  essen- 
tial link  in  the  chain  of  testimony  is  sustained  by  evidence  not  in  itself  legal, 
the  indictment  can  not  be  sustained,  although  there  be  ample  competent  tes- 
timony, not  produced  before  the  grand  Jury,  to  sustain  the  charges  of  the 
indictment" 

See,  also,  U.  S.  v.  Terry  (D.  C.)  39  Fed.  355 ;  U.  S.  v.  Jones  (D. 
C.)  69  Fed.  973,  978-979;  State  v.  Boyd,  2  Hill  (S.  C.)  288,  27  Am. 
Dec.  376;  Creek  v.  State,  24  Jnd,  153 ;  State  v.  Tucker,  20  Iowa,  508; 
State  V.  Logan,  1  Nev.  509. 

But  since  the  formulation  of  these  views,  the  caise  of  McKinney  v. 
U.  S.,  199  Fed.  25  (Eighth  Circuit  Court  of  Appeals),  has  come  to 
hand;  the  opinion  therein  being  filed  July  22d,  last.  That  opinion 
alone  requires  us  to  decide  this  question  against  the  defendants. 
Judge  Hook,  for  the  majority,  says : 

"Some  courts  have  held  rather  broadly  that  it  is  proper  for  a  trial  court 
to  go  behind  an  indictment  and  inquire  into  the  character  of  the  evidence 
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upon  which  the  grand  Jury  acted.  United  States  ▼.  Farrington  (D.  C.)  5  Fed. 
343 ;  United  States  v.  Kllpatrick  (D.  C.)  16  Fed.  765 ;  Royce  v.  Oklahoma.  6 
Okl.  61,  47  Pac  1083.  Other  courts  have  taken  the  contrary  view.  United 
States  V.  Reed,  2  Blatchf.  435.  Fed.  Cas.  No.  16*134 ;  United  States  v.  Brown. 
1  Sawy.  531,  Fed.  Cas.  No.  14,671 ;  United  States  v.  Terry  (D.  C.)  39  Fed. 
355;  United  States  v.  Jones  (D.  C.)  69  Fed.  973;  United  States  v.  Cobban 
(C.  C.)  127  Fed.  713.  We  think  the  latter  Is  the  better  rule,  though  doubtless 
In  extreme  Instances  a  court  may  do  what  Is  needful  to  prevent  clear  injus- 
tice or  an  abuse  of  judicial  process.  This  qualUlcation,  however,  is  far  from 
a  recognition  of  the  right  of  a  defendant  to  compel  a  review  of  the  evidence 
upon  which  he  was  indicted." 

These  views  render  it  unnecessary  to  consider  whether  the  testi- 
mony of  defendants  Appel  and  Hasbach,  given  before  the  Referee 
and  disclosed  to  the  grand  jury,  as  claimed  in  the  plea,  was  competent 
and  admissible  proof  before  that  body. 

The  demurrers  to  the  pleas  in  each  case  will,  therefore,  be  sus- 
tained, and  the  defendants  in  each  case  required  to  plead  to  the  gen- 
eral Issue. 

It  is  so  ordered. 


BARRIELLB   v.   BETTMAN. 

(District  Court,  S.  D.  Ohio,  W.  D.    October  8,  1912.) 

No.  6,382. 

1.  Evidence    (§    37*) — Jitoicial    Notice — Historical    Fact— Civil    Law — 

Fbench  Jurisprudence. 

A  court  may  take  judicial  notice  of  the  historical  fact  that  the  civil 
law  is  the  foundation  of  French  jurisprudence,  but  not  of  its  details; 
nor  is  it  bound  to  know  the  extent  of  its  adoption,  or  its  modifications, 
if  any,  to  meet  the  necessities  and  demands  of  modem  civilization,  or  of 
changes  in  the  form  of  government  which  have  taken  place  in  that 
country. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  62;  Dea  Dig. 
S  37.*] 

2.  Evidence  (§  81*)— Foreign  I/AW — PRESUMpnoNa 

Since  French  institutions  are  Latin,  and  not  Anglo-Saxon,  it  will  not 
t>e  presumed  that  the  English  law  is  in  force  in  France ;  the  English  com- 
mon  law  being  regarded  as  in  force  only  in  those  states  or  countries 
settled  by  English  colonists. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  101;  Dec.  Dig. 
J  81;*    Common  Law,  Cent  Dig.  §S  14-16.] 

8.  Evidence  (§  97*) — ^Foreign  Laws — Proof. 

Under  the  rule  that  laws  of  foreign  countries  must  be  pleaded  and 
proved,  the  existence  of  a  law  of  France  authorizing  heirs  of  a  decedent's 
estate  to  sue  to  collect  a  claim  was  a  fact  which  plaintiffs  were  required 
to  allege  and  prove. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Dec.  Dig.  {  97.*] 

4L  Descent  and  Distribution  (§  89*) — Claims  Dub  Estate — ^Foreign  Es- 
tates— Right  to  Sue — ^What  Law  Governs. 

In  a  suit  to  recover  a  claim  due  the  estate  of  a  deceased  citizen  of 
France  from  a  citizen  of  Ohio,  the  law  of  Ohio  governs  the  question  of 
the  right  of  the  decedents  heirs  to  maintain  the  suit 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
§{  346-350,  368-381 ;    Dec.  Dig.  f  89.*] 

«For  other  caeei  see  same  topic  A  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  lodexas 
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5.  Abatement  and  Revival  (J  72*) — ^Death — Pebbonb  Entitled  to  Revive 
— Heibs.  • 

Rev.  St  Ohio  1908,  $  5154,  provides  that  on  the  death  of  a  plaintiff 
the  action  may  be  revived  in  the  name  of  his  representative,  to  whom 
his  right  has  passed.  If  his  right  has  passed  to  his  personal  representa- 
tive, the  revivor  shall  be  in  his  name;  and  if  it  ha^  passed  to  his  heirs 
or  devisees,  who  could  support  the  action  if  brought  anew,  the  revivor 
may  be  in  their  names.  Held  that,  in  an  action  for  the  recovery  of  per- 
sonal assets  belonging  to  a  decedent's  estate,  the  real  party  in  interest 
under  the  administration  act  is,  and  has  always  been,  the  decedent's 
administrator,  and  where  a  citizen  of  France  died  during  the  pendency 
of  an  action  against  a  citizen  of  Ohio  to  recover  the  purchase  price  of 
certain  goods,  the  action  could  be  continued  by  his  administrator  only, 
and  not  by  his  heirs,  and  hence  a  recovery  in  the  name  of  his  heirs  was 
ineffectual.  Held,  also,  that  the  enactment  of  section  49d3  did  not  make 
the  heirs  the  real  parties  in  interest,  for  the  reason  that  before  the 
adoption  of  the  Code  no  right  of  action  existed  in  the  heirs  of  a  de- 
cedent, either  at  law  or  in  equity,  for  the  recovery  of  personal  assets 
belonging  to  a  decedent's  estate,  and  such  being  the  case,  the  Code  did 
not  create  such  right  of  action  in  them. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Gent  Dig.  H 
377-402,  412-416;    Dec.  Dig.  §  72.*] 

Action  by  H.  Barrielle,  Aine,  against  Morris  L.  Bettman,  surviv- 
ing partner,  etc.  On  motions  of  plaintiflf  and  defendant  for  a  new 
trial.    Granted. 

Oscar  W.  Kuhn  and  Eugene  C.  Pociey,  both  of  Cincinnati,  Ohio, 
for  plaintiff.  ^ 

Simeon  M.  Johnson,  of  Cincinnati,  Ohio,  for  defendant. 

SATER,  District  Judge.  The  question  is :  Shall  a  new  trial  be 
granted?  The  contracts  for  the  glace  fruits  mentioned  in  the 
pleadings  were  made  in  1906,  at  Apt,  in  the  republic  of  France. 
The  goods  were  delivered  at  Marseilles  to  the  defendant's  agent  and 
shipped  to  Cincinnati.  The  vendor,  Barrielle,  alleging  himself  to  be  a 
citizen  of  such  republic,  sued  in  this  court  to  recover  the  purchase  price 
.  of  the  goods,  and  subsequently  died.  Thereupon  Paul  Barrielle,  Marie 
Beauchamp,  Eugenie  Beauchamp,  and  Marthe  Barrielle,  a  minor,  by 
Paul  Beauchamp,  her  guardian,  to  obtain  a  revivor  of  such  suit  and 
their  substitution  as  parties  plaintiff,  made  an  application  which  recites 
that  they  are  the  children  and  sole  heirs  at  law  of  Barrielle,  and  resi- 
dents and  citizens  of  the  republic  of  France,  and  that  under  the 
laws  of  that  country  the  rights  of  Barrielle  in  the  cause  of  action 
set  forth  in  his  p^etition  passed  immediately  upon  his  death  to  them 
as  such  heirs  at  law.  On  the  representations  made,  the  cause  was 
revived,  and  the  substitution  ordered;  but  the  reasons  for  and 
against  the  same  were  not  fully  presented  to  the  then  presiding 
judge. 

The  defendant  disclaims  all  liability  on  account  of  the  goods  ^pur- 
chased. He  denies  that  the  substituted  plaintiffs  are  the  children  and 
sole  heirs  at  law  of  Barrielle,  that  they,  or  any  of  them,  in  person 
or  through  a  guardian,  can  rightfully  prosecute  the  action,  and,  for 
want  of  information,  that  Barrielle  was  a  citizen  of  France.     By 

•For  other  cases  see  same  topic  &  5  kuubbr  In  Dec.  &  Am.  Digs.  1907  to  date,.&  Rep'r  Indexes 
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way  of  counterclaim  he  asserts  in  each  of  his  two  causes  of  action 
set  up  in  his  cross-petition  damages  for  $2,700  for  breach  of  con- 
tract, on  the  ground  that  the  goods  (on  account  of  hidden  defects 
of  slow  development  and  therefore  not  sooner  discernible)  were, 
on  arrival  and  examination  at  Cincinnati,  found  to  be  unsound  and 
unfit  for  resale.  The  defendant  at  all  times  by  proper  action  and 
averment  insisted  that  only  an  administrator  could  revive  or  prose- 
cute the  action.  When  the  case  was  called  for  trial,  the  court  sug- 
gested delay  until  after  the  appointment  and  substitution  of  an  admin- 
istrator ;  but,  plaintiffs*  counsel  not  desiring  so  to  do,  the  case  was  per- 
mitted to  proceed,  with  the  understanding  on  the  part  of  both  branches 
of  this  court,  as  well  as  of  the  plaintiffs  and  the  defendant,  that  the 
question  of  parties  would  be  re-examined  on  motion  for  a  new  trial, 
should  one  be  filed.  A  verdict  having  been  returned  for  defendant  on 
the  first  cause  of  action,  and  against  him  on  the  second,  both  parties 
moved  for  a  new  trial. 

[1,  2]  Whether  or  not,  under  the  laws  of  France,  Barrielle's  cause 
of  action  passed  at  his  death  to  his  sole  heirs  at  law,  and,  with  the 
right  to  prosecute  this  case,  vested  in  them  as  his  successors  in 
interest,  at  what  age  minority  ceases  in  France,  by  what .  proce- 
dure a  guardian  may  be  appointed  for  a  minor,  and  what  the  pow- 
ers of  a  guardian  so  appointed  are,  as  regards-  the  estate  of  his  ward 
and  of  its  ancestor,  were  material  facts  to  be  alleged  and  proved 
by  a  preponderance  of  the  evidence.  5  Ency.  Ev.  813.  A  court 
may  take  judicial  notice  of  the  historical  fact  that  the  civil  law 
is  the  foundation  of  French  jurisprudence,  but  not  of  its  details. 
5  Ency.  Ev.  808,  note.  Nor  is  it  bound  to  know  the  extent  of  its 
adoption,  or  its  modifications,  if  any,  to  meet  the  necessities  and 
demands  of  modern  civilization  or  the  changes  in  the  form  of  gov- 
ernment which  have  taken  place  in  that  country.  Its  institutions' 
are  Latin,  and  not  Anglo-Saxon,  and  it  will  not  be  presumed  that 
the  English  common  law  is  in  force  in  any  state  or  country  not 
settled  by  English  colonists.  Banca  De  Sonora  v.  Bankers'  Mut 
Casualty  Co.  (Iowa)  95  N.  W.  232,  235;  Davison  v.  Gibson,  56 
Fed.  443,  444,  5  C.  C.  A.  543;  Savage  v.  O'Neil,  44  N.  Y.  298; 
Flato  v.  Mulhall,  72  Mo.  522. 

[3]  In  England  and  America,  at  law  and  in  equity,  the  rule  has 
been  consistently  maintained  that  the  courts  of  one  country  can- 
not take  cognizance  of  the  laws  of  another  without  plea  and  proof 
(Liverpool  &  Great  Western  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
S.  397,  445,  9  Sup.  Ct.  469,  32  L.  Ed.  788;  5  Ency.  Ev.  808),  and 
the  existence,  therefore,  of  a  French  law,  such  as  plaintiflfs  claim, 
was  a  matter  of  fact  triable  by  the  jury,  and  to  be  proved  by  com- 
petent evidence,  like  any  other  fact  material  to  the  case,  Ingra- 
ham  v.  Hart,  11  Ohio,  255;  Evans  v.  Reynolds,  32  Ohio  St.  163. 
The  plaintiffs  did  not  plead  or  prove  such  law  in  any  of  the  re- 
spects above  mentioned,  and  it  must  therefore  be  presumed  to  be 
the  same  as  that  of  Ohio,  and  the  law  of  that  state  must  govern 
(Cleveland  v.  Duryea,  1  Cin.  Super.  Ct.  R.  324;  5  Ency.  Ev.  813,  814; 
Flato  V.  Mulhall;  Carpenter  v.  Grand  Trunk  Ry.  Co.,  72  Me.  388,  39 
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Am.  Rep.  340),  and  the  court  must  proceed  accordingly  (Liverpool  & 
Great  Western  Steam  Co.  v.  Phenix  Ins.  Co.) ;  but  under  the  state 
law  an  action  to  recover  possession  of  assets  belonging  to  a  de- 
cedent's estate  must  be  prosecuted  by  his  administrator  and  can- 
not be  maintained  by  his  heirs  (Davis  v.  Corwine,  25  Ohio  St. 
668;  McBride  v.  Vance,  73  Ohio  St.  258,  262,  76  N.  E.  93.  112 
Am.  St.  Rep.  723,  4  Ann.  Cas.  191).  There  is,  therefore,  a  fatal 
defect  both  in  plaintiflfs'  pleadings  and  proof. 

[4]  Further  consideration  of  this  case  might  well  end  at  thi? 
point,  were  its  future  disposition  not  dependent  on  the  question 
as  to  the  right  of  the  plaintiflfs,  in  any  event,  to  maintain  this  ac- 
tion—a question  which  was  held  in  abeyance  until  this  time.  On 
the  hearing  to  revive  and  substitute,  portions  of  the  Code  Na- 
poleon, as  indicated  by  the  file  papers,  were  cited.  Stress  was 
laid  on  the  requirement  of  the  Ohio  Code  that  an  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest  (section  4993, 
R.  S.),  except  as  in  such  section  provided;  but  slight  emphasis 
was  given  by  counsel  to  the  administration  act,  the  decisions  un- 
der it,  and  the  remedy  afforded  to  foreign  suitors  situated  as  these 
plaintiffs  are.  In  the  determination  of  this  question  the  French 
law  may  properly  be  considered;  for,  if  the  plaintiffs  may  main- 
tain this  action  in  their  own  names,  it  is  on  account  of  some  right 
acquired  by  the  foreign  law  which  the  courts  of  Ohio  respect,  as 
not  in  conflict  with  the  settled  policy  of  the  state.  A  review  of 
the  methods  of  procedure  in  the  settlement  of  decedents'  estates 
in  France  and  in  Ohio  is  essential  to  a  solution  of  the  problem 
before  us.  In  so  far  as  deemed  material,  the  French  law  is  briefly 
as  follows: 

Under  the  Code  Napoleon,  the  succession  or  inheritance  is 
opened  by  the  death  of  the  ancestor.  Section  718.  No  distinction 
is  made  between  the  real  and  personal  property  of  a  succession 
(section  732),  both  of  which  descend  in  one  mass  to  the  children 
and  descendants  of  the  deceased  in  equal  portions  (sections  731, 
745).  By  fiction  of  law,  the  representatives  of  a  decedent  enter 
into  the  place,  degree,  and  rights  of  the  ancestor;  i.  e.,  the  heirs 
step  into  the  shoes  of  the  deceased  ancestor  (section  739 ;  Hunter's 
Roman  Law  [2d  Ed.  1885]  744;  Domat's  Civil  Law,  §  2470;  Blair 
v.  Cisneros,  10  Tex.  34;  Woemer,  Am.  Law  Adm.  §  203;  Schouler, 
Ex'rs,  §  6),  and  consequently  on  his  death  there  passes  to  them  all 
his  property,  rights,  and  actions,  and  all  his  debts  and  obligations, 
which  debts  and  obligations  tl)e  heirs  are  bound  to  satisfy,  whether 
the  assets  are  sufficient  or  not,  each  contributing  a  proportionate 
amount  (sections  724,  870,  873;  Hunter's  Roman  Law,  747).  To 
relieve  an  heir  of  the  consequences  which  may  result  from  such 
responsibility,  he  need  not  accept  the  succession,  but  is  given  the 
privilege  of  renouncing  it,  in  which  event  he  is  considered  as  niever 
having  been  an  heir,  or  of  accepting  simply  under  privilege  of  an 
inventory.  Sections  775,  785,  774.  He  may  have  at  least  40  days 
in  which  to  accept  or  renounce,  but  married  women  are  incapable 
of  a  succession  without  the  authority  of  their  husbands,  or  act  of 
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law,  and  a  succession  falling  to  minors  cannot  be  validly  accepted, 
save  in  conformity  with  the  previous  authority  of  the  family  coun- 
cil, and  then  only  under  the  benefit  of  inventory.  Sections  461, 
776,  778.  The  heir  may  for  his  own  protection  declare  at  the  office 
of  the  civil  court  of  first  instance  of  the  circle  in  which  the  suc- 
cession is  opened  that  he  does  not  mean  to  assume  the  quality  of 
an  heir  except  under  the  privilege  of  an  inventory,  in  which  event 
an  inventory  of  the  succession  property  must  be  made.  Sections 
793,  794.  The  effect  of  the  privilege  of  inventory  gives  the  heir 
two  advantages:  (1)  Of  not  being  bound  to  payment  of  the  debts 
of  the  succession,  except  the  amount  of  the  value  of  the  goods  col- 
lected by  him,  besides  the  power  of  discharging  himself  of  the 
payment  of  the  debts  by  abandoning  all  the  goods  of  the  succes- 
sion to  the  creditors  and  legatees.  (2)  Of  not  confounding  his 
personal  property  with  that  of  the  succession  and  of  preserving 
towards  it  the  right  of  claiming  the  payment  of  his  own  demands. 
Section  802.  The  heir  so  demanding  an  inventory  is  charged  with 
the  administration  of  the  goods  of  the  succession,  and  must  ren- 
der an  account  thereof  to  the  creditors  and  legatees  (section  803), 
and  is  relieved  from  responsibility  for  the  ancestor's  obligations 
beyond  the  amount  received.  Acceptance  has  a  retroactive  effect, 
and,  when  once  made,  the  heir  is  considered  as  having  succeeded 
as  from  the  death  of  the  ancestor.  The  terms  "administration"  and 
"administrator,"  as  found  in  the  statutes  of  those  countries  in 
which  the  common-law  system  has  been  adopted,  do  not  occur  in 
the  civil  law.    Schouler,  Ex'rs,  §  6. 

The  settlement  of  a  decedent's  estate  under  the  Ohio  law  is  not 
made  by  his  heirs  or  legal  representatives,  but  by  a  personal  repre- 
sentative, who,  according  to  the  definition  of  that  term  in  Bouvier's 
Law  Dictionary,  and  as  will  appear  from  a  comparison  of  sections 
6134  and  6135,  R.  S.,  is  either  his  administrator  or  executor.  In  the 
administration  act  the  distinction  between  heirs  and  administrators  is 
clearly  and  repeatedly  drawn.  Neither  so  succeeds  the  decedent  as  to 
be  individually  liable  for  his  debts.  An  administrator  is  a  trustee,  with 
special  functions  defined  by  statute,  and  is  charged  with  the  duty  of 
winding  up  the  estate  and  speedily  determining  the  trust,  that  creditors 
may  be  paid  and  hfeirs  enter  into  full  enjoyment  of  their  inheritance. 
He  is  appointed  by,  and,  unlike  an  heir,  is  an  officer  of,  the  court.  His 
possession  of  the  decedent's  property  is  taken  in  obedience  to  the 
court's  order,  is  its  possession,  and  cannot  be  disturbed  by  any  other 
court.  Byers  v.  McAuley,  149  U.  S.  615,  13  Sup.  Ct.  906,  37  L.  Ed. 
867;  2  Bl.  Com.  496;  Orlopp  v.  Schueller,  4  Ohio  Cir.  Ct.  R.  (N.  S.) 
611,  614;  Sampsell  v.  Sampsell,  17  Ohio  Cir.  Ct.  R.  455,  462;  Swiggett 
V.  White,  8  Bull.  22.  He  is  required  to  take  an  oath  of  office,  to  give 
bond  for  the  faithful  administration  of  his  trust,  and  to  account  to 
the  court  at  stated  intervals,  to  which  he  is  responsible  for  his  acts. 
Publicity  attends  his  conduct.  Administration  under  him  is  unitary. 
He  has  a  fixed  situs,  and  may  thus  be  readily  reached  by  heirs  and 
creditors.  On  the  appointment  of  an  administrator,  the  personal  estate 
of  the  deceased  passes  to  and  vests  in  him,  not  in  the  heir,  and  his 
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title  as  administrator  relates  back  to  the  death  of  the  intestate  de- 
ceased (Sommers  v.  Boyd,  48  Ohio  St.  648,  658,  29  N.  E.  497),  and  is 
applied  first  to  the  payment  of  the  decedent's  debts,  the  heirs  taking 
only  the  residue.  Their  interest  is  secondary,  and  is  capable  of 
conversion  into  unqualified  ownership  only  through  the  process 
of  administration.  McBride  v.  Vance,  73  Ohio  St.  266,  7(>  N.  E.  938, 
112  Am.  St.  Rep.  723,  4  Ann.  Cas.  191.  Even  the  real  estate  which 
descends  upon  the  heir,  who  takes  it  subject  to  a  lien  for  the  dece- 
dent's debts,  which  attaches  immediately  on  his  death  (Straman  v. 
Rechtine,  58  Ohio  St.  443,  444,  51  N.  E.  44),  is  provisionally  assets  in 
the  administrator's  hands,  and  it  is  his  duty  to  subject  it  to  the  pay- 
ment of  the  decedent's  debts,  whenever  the  personalty  proves  insuf- 
ficient for  that  purpose  (Favorite  v.  Booher,  17  Ohio  St.  548,  558^. 
The  administrator  alone  can  sue  to  recover  personal  property.  Davis 
V.  Corwine,  25  Ohio  St.  668;  McBride  v.  Vance,  supra;  Lewis  v% 
Eutsler,  4  Ohio  St.  354,  360.  A  debtor  of  the  estate  cannot  be  re- 
quired to  pay  to  the  heir,  but  may  require  the  appointment  of  an  ad- 
ministrator to  receive  payment.  McBride  v.  Vance,  supra.  Were  he 
to  make  payment  to  the  heir,  to  whom  the  title  to  the  claim  against 
him  has  not  passed  from  the  administrator  in  the  course  of  distribu- 
tion, and  debts  of  the  decedent  be  outstanding,  he  could  be  compelled 
to  pay  again  to  the  administrator,  unless  such  debts  are  barred  by  the 
statute  of  limitations.  If  he  should  pay  a  mortgage  to  the  heirs,  who 
had  not  acquired  title  thereto  through  an  administrator,  he  could  not 
obtain  a  valid  cancellation  of  it.  Section  4135.  Where  there  is  any 
personal  property  to  distribute,  or  any  debts  owing  to  the  decedent, 
there  must  in  Ohio  be  an  administration  of  the  estate  (section  5994,  R. 
S. ;  Rockel,  Complete  Ohio  Probate  Prac.  §  55),  unless  estates  not  ex- 
ceeding in  value  $100  be  exempted  by  section  6005,  R.  S.  The  same 
author  laments  the  fact  (section  56)  that,  if  an  estate  be  not  more  than 
sufficient  to  pay  the  widow's  allowance,  it  must  nevertheless  be  sub- 
jected to  administration  in  the  orderly  manner  prescribed  by  statute. 
The  Supreme  Court  in  the  McBride  Case,  supra,  speaking  to  this 
point,  employs  the  following  language: 

**In  Woerner's  American  Law  of  Administration  (2d  Ed.)  $  109,  It  Is  said 
that  the  necessity  of  administration  arises  out  of  the  common-law  doctrine 
that  the  personal  property  of  the  decedent  descends  to  the  executor  or  ad- 
ministrator, and  that  this  doctrine  is  recognized  substantially  in  all  the  states 
except  Louisiana,  and,  further:  The  direct  consequence  of  this  principle  of 
the  law  is  that  without  due  course  of  administration  the  claims  of  creditors 
cannot  be  lawfully  satisfied,  and  neither  heirs  nor  legatees  can  obtain  a  legal 
title  to  their  legacies  or  distributive  shares,  and  that  neither  devisees  nor 
heirs  can  hold  the  real  estate  to  which  they  succeed  free  from  the  claims 
of  creditors  of  the  deceased,  against  whom  limitation  does  not,  in  some  states, 
run  after  the  debtor's  death,  until  there  be  lawful  administration  of  his  es- 
tate. Another  consequence  is  that  the  payment  of  debts  to  the  deceased  can 
be  coerced  by  no  one  but  the  lawfully  appointed  executor  or  administrator, 
even  in  equity,  because  there  is"  no  privity  between  the  debtors  and  any  per- 
son other  than  the  legal  representative.  He  stands  as  the  representative  of 
those  interested  in  the  devolution  of  the  personalty  of  the  deceased,  including 
creditors  of  the  estate,  as  well  as  legatees  and  distributees.*  ♦  ♦  ♦  Sec- 
tion 5994,  Revised  Statutes,  provides  that,  upon  the  decease  of  any  inhabitant 
of  this  state,  letters  testamentary,  or  letters  of  administration  on  the  estate, 
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shall  be  granted  by  the  probate  conrt  of  the  county  in  which  the  deceased 
was  an  inhabitant  or  resident  at  the  time  of  his  death ;  and  when  any  per- 
son shall  die  intestate  in  any  other  state  or  country,  leaving  any  estate  to  be 
administered  within  this  state,  administration  thereof  shall  be  granted  by  the 
probate  court  of  any  county  in  which  there  is  an  estate  to  be  administered." 

[5]  Thus  it  appears  that  "administrati6n'*  and  "succession"  are 
essentially  different.  The  one  means  the  dealing  with  a  deceased  per- 
son's property  according  to  law;  the  other,  the  succeeding  to  it  ben- 
eficially. Valuable  collations  of  cases  which  accord  with  the  Ohio  rule, 
as  well  as  of  those  which,  under  given  circumstances,  depart  therefrom, 
are  found  in  Buchanan  v.  Buchanan,  75  N.  J.  Eq.  274,  71  Atl.  745,  22 
L.  R.  A.  (N.  S.)  454,  and  note,  138  Am.  St.  Rep.  563,  20  Ann.  Cas.  91, 
and  Woerner's  American  Law  Adm'n,  §§  199-201. 

Such,  then,  being  the  settled  law  of  the  state,  the  remedy  to  be  pur- 
sued to  collect  personal  assets  therein  due  to  a  nonresident's  estate 
must  be  that  prescribed  by  the  local  law,  and  his  heirs,  whatever  their 
rights  may  be,  cannot  maintain  an  action  to  recover  tfie  same  on  the 
ground  that  they  are  the  real  parties  in  interest,  because  they  are  not 
such.  In  Dixon  v.  Ramsay,  3  Cranch,  319,  2  L.  Ed.  453,  Mr.  Chief 
Justice  Marshall  thus  states  the  rule  as  to  the  remedy: 

"All  rights  to  personal  property  are  admitted  to  be  regulated  by  the  laws 
of  the  country  in  which  the  testator  lived;  but  the  suits  for  those  rights 
must  be  governed  by  the  laws  of  thai  country  in  which  the  tribunal  is  placed. 
iVo  man  can  sue  in  the  courts  of  any  country,  whatever  his  rights  may  be,  un- 
less in  conformity  with  the  rules  prescribed  by  the  laws  of  that  country." 

See,  also.  Story  on  Conflict  of  Laws,  §  556;  Williams,  Executors 
(3d  Am.  Ed.,  1849)  1302;  Harrison  v.  Baldwin,  5  Ohio  Cir.  Ct.  R. 
310;  Heaton  v.  Eldridge  &  Higgins,  56  Ohio  St.  87,  98,  46  N.  E.  638, 
36  L.  R.  A.  817,  60  Am.  St.  Rep.  737;  Bouvier's  Law  Diet.,  Lex  Fori; 
Boyer  v.  Knowlton  Co.,  85  Ohio  St.  104,  at  page  113,  97  N.  E.  137, 
at  page  138.    In  the  last  named  case  it  is  said  : 

*'We  think  rules  of  comity  cannot  be  recognized  to  overthrow  an  express 
statute  of  our  state.  It  prescribes  a  rule  of  conduct  to  govern  our  own  citi- 
zens, and  we  do  not  think  that  residents  of  another  state  should  be  more 
favored,  unless  the  statute  so  permits." 

Closely  in  poiilt  is  Embry  v.  Millar,  1  A.  K.  Marsh.  300,  10  Am- 
Dec.  732,  which  involved  a  contest  over  certain  slaves  brought  to  this 
country  after  the  death  of  their  former  owner,  who  died  in  the  Span- 
ish dominions.    It  was  said : 

*'The  succession  to  his  personal  estate  should  no  doubt  be  regulated  by  the 
laws  of  the  country  where  Sims  died ;  but  to  recover  any  part  thereof  which 
may  have  been  in  this  country  at  that  time,  as  the  remedy  must  be  governed 
by  the  laws  here,  there  should  most  clearly,  as  was  decided  in  the  Supreme 
Court  of  the  United  States  in  the  case  of  Fenwlck  v.  Sears,  1  Cranch,  259  [2 
L.  Ed.  101],  and  in  the  case  of  Dixon  v.  Ramsay,  3  Cranch,  319  [2  L.  Ed. 
453],  be  administration  obtained  from  the  proper  court  in  this  country.  The 
latter  of  these  cases  was  brought  by  an  executor  in  the  District  of  Columbia, 
upon  letters  testamentary  granted  in  a  foreign  country,  and  although  the 
principle  is  there  admitted  that  the  succession  to  the  testator's  personal  es- 
tate is  to  be  governed  by  the  law  of  the  country  where  he  died,  yet  upon 
the  principle  of  the  remedy  being  regulated  by  the  laws  of  the  place  where 
the  suit  is  brought,  it  was  held  that  the  action  could  not  be  maintained.  As 
from  the  authorities  in  Cranch,  therefore,  it  is  proper,  to  enable  the  executor 
to  recover  the  possession  of  the  testator's  estate  in  certain  cases,  although 
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tie  may  baye  been  domiciled  abroad,  to  obtain  probate  of  bis  will,  wbere  suit 
is  brougbt.  In  giving  an  exposition  to  tbe  act  of  tbis  country,  conferring  juris- 
diction in  testamentary  matters,  we  sbould,  unless  restrained  by  a  different 
import,  so  interpret  it  as  to  enable  tbe  courts  of  tbis  country  to  take  tbe 
probate  in  tbose  cases  as  well  as  wben  tbe  testator  may  bave  resided  bere.** 

The  contention  that  the  plaintiffs,  as  Barrielle's  sole  heirs,  may 
maintain  this  action  under  section  4993,  R.  S.,  as  the  real  parties  in 
interest,  is  unsound.  All  foreigners,  sui  juris,  and  not  otherwise  dis- 
abled by  the  laws  of  the  place  where  the  suit  is  brought,  may  main- 
tain suits  to  vindicate  their  rights  and  redress  their  wrongs;  but  the 
rule  which  applies  to  the  question,  who  shall  be  parties  to  the  action, 
is  established  by  the  law  of  the  forum,  and  is  said  to  belong  rather 
to  the  form  of  the  remedy  than  to  the  right  and  merit  of  the  claim. 
Story,  Conflict  of  Laws,  §  565;  Bates,  PI.  Pr.  &  Forms,  8;  Kirkland 
V.  Lowe,  33  Miss.  423,  69  Am.  Dec.  355.  Bates  (page  15)  in  discussing 
the  last-named  section,  cites  Davis  v.  Corwine  to  the  point  that  for 
the  recovery  or  collection  of  intestate  personalty  the  real  party  is  the 
administrator.  To  the  same  effect  are  Childress  v.  Emory,  8  Wheat. 
642,  667,  5  L.  Ed.  705;  Popp  v.  Cincinnati,  H.  &  D.  Ry.  Co.  (C.  C.) 
96  Fed.  465. 

The  real  party  in  interest  does  not  mean  one  who' would  be  affected 
by  a  judgment,  but  relates  only  to  a  legal  interest,  or  one  which  would 
have  been  recognized,  either  at  law  or  in  equity  before  the  Code. 
Bates,  p.  8.    In  Galpin  v.  Lamb,  29  Ohio  St.  529,  536,  it  is  said: 

'*Tbe  rules  of  tbe  Code  in  respect  to  parties  are  substantially  tbe  same 
as  tbose  whlcb  prevailed  in  equity  before  tbe  adoption  of  tbe  Code.  Where 
no  rigbt  of  action  existed  in  a  party,  eitber  at  law  or  in  equity,  tbe  Oode 
does  not  create  one." 

The  right  to  administer  estates  belonged  originally  to  the 
king  by  prerogative  as  parens  patriae,  subsequently  to  the  lord 
of  fee,  and  ultimately  to  the  bishop  or  ordinary  of  the  diocese, 
upon  trust  to  distribute  the  residue-  after  deducting  the  partes 
rationabiles  for  charitable  or  pious  uses.  On  account  of  abuses 
which  arose,  there  were  enacted  the  statutes  of  Westminster  II,  of  31 
Edward  III,  c.  2  (which  is  the  original  of  administrators  as  they  at 
present  stand,  2  Bl.  Com.  496),  and  of  22  and  23  Car.  II,  c.  10,  to  . 
which  statutes  our  present  conception  of  the  office  of  an  administrator 
IS  due.    Am.  &  Eng.  Ency.  Law  (1st  Ed.)  170,  171. 

Section  5154,  R.  S.,  provides: 

"Upon  tbe  deatb  of  tbe  plaintiff,  tbe  action  may  be  revived  In  tbe  name  of 
bis  representatives  to  wbom  bis  rigbt  bas  passed ;  If  his  right  has  passed  to 
his  personal  representative,  the  revivor  shall  be  in  bis  name;  and  if  it  has 
passed  to  bis  heirs  or  devisees  who  could  support  the  action  if  brought  anew, 
the  revivor  may  be  in  their  names." 

If  the  property  involved  had  been  real  estate,  the  revivor  would 
necessarily  have  been  in  the  names  of  the  heirs  or  devisees.  Valley 
Ry.  Co.  V.  Bohm,  29  Ohio  St.  633;  section  5155,  R.  S.  As  it  was 
personalty,  the  right  of  action  passed  to  the  personal  representative, 
and  the  revivor  should  have  been  in  his  name — a  conclusion  in  which 
my  Associate  concurs. 

The  motions  for  a  new  trial  are  sustained. 
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In  re  CHARLES  TOWN  UGHT  &  POWER  C?0. 
(District  Court,  N.  D.  West  Virginia.    November  4,  1912.) 

1.  Bankruptcy  (§  228*) — ^Refbrencb — Questions  of  Fact^— Referee's  Deci- 

sion— Review. 

A  referee's  judgment  on  questions  of  fact  raised  in  a  bankruptcy  pro- 
ceeding must  be  given  favorable  consideration  on  a  petition  to  revise, 
and  in  case  of  doubt  the  question  must  be  solved  in  favor  of  his  finding. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  387;  Dec 
Dig.  §  228.* 

Appeal  and  review  in  bankruptcy 'cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Corporations  (8  232*)— Stock — ^Valub — Property. 

Under  the  law  of  West  Virginia,  the  fact  that  property  received  by  a 
corporation  in  full  payment  of  stock  issued  is  taken  at  an  overvaluation 
will  not  make  the  holder  liable  as  for  an  unpaid  subscription  until  the 
transaction  has  first  been  impeached  for  fraud  on  the  corporation  by  a 
proceeding  instituted  by  or  on  behalf  of  the  corporation  itself. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  879,  880, 
883,  884;   Dec.  Dig.  §  232.*] 
8.  Corporations   (§  232*) — Stock — ^Payment  in  Property— Overvaluation 
^Assenting  Stockholders — Estoppel. 

Stockholders  of  a  corporation  existing  at  the  time  of  a  transfer  of 
property  to  the  corporation  in  return  for  stock  at  an  overvaluation,  who 
assented  to  and  confirmed  the  contract,  are  estopped  from  thereafter 
impeaching  it  as  are  also  subsequent  creditors  under  ordinary  condi- 
tions, who  extended  credit  to  the  corporation  on  the  strength  of  the 
property  so  acquired. 

[EJd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  879,  880, 
883,  884 ;    Dec.  Dig.  §  232.«] 

4.  B^raudulent  Conveyances  (§  27*) — ^Debts — Security — Corporate  Bonds. 

Where  the  principal  stockholder  and  manager  of  a  corporation  person- 
ally borrowed  money  from  certain  banks,  which  he  advanced  to  the  cor- 
poration to  improve  and  operate  the  property  and  to  increase  its  value 
in  the  interest  of  subsequent  creditors,  and  thereafter  deposited  certain 
of  the  corporation's  bonds  to  secure  the  banks,  such  deposit  did  not  con- 
stitute a  fraud  as  against  subsequent  creditors  of  the  corporation. 

[Ed.  Note. — ^For  other  cases»  see  Fraudulent  Conveyances*  Cent  Dig. 
§§  66-71;    Dec.  Dig.  f  27.*] 

5.  Corporations  (§  432*)— Pledges — Bonds — ^Treasurer's  Authority. 

Evidence  Tield  to  warrant  a  referee's  finding  that  a  corporation's  treas- 
urer had  authority  to  pledge  bonds  of  the  corporation  to  certain  banks 
to  secure  loans  procured  by  the  treasurer  for  the  corporation's  benefit 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  1717,  1718, 
1724,  1726-1737,  1743,  1762;    Dec.  Dig.  {  432.«] 

d.  Bankruptcy  (§  310*) — Preferred  Claims — ^Deed  of  Trust--Omi8sion  to 
Record — "Creditors." 

Bankr.  Act  July  1,  1898,  c.  641,  f  64b,  30  Stat  563  (U.  S.  Comp.  St 
1901,  p.  3447),  provides  that  debts  owing  to  any  person  who  by  the  laws 
of  the  states  or  the  United  States  is  entitled  to  priority  shall  be  entitled 
to  priority  under  the  bankrupt  law,  and  Code  W.  Va.  1906,  c  74,  §  3103, 
declares  tliat  a  deed  of  trust  shall  be  void  as  to  creditors  until  and  ex- 
cept from  the  time  it  is  duly  admitted  to  record.  Held,  that  since  the 
word  "creditors,"  as  used  in  section  3103,  has  been  construed  by  the  Su- 
preme Court  of  Appeals  of  the  state  to  mean  creditors  who  have  secured 
a  lien  on  the  property,  and  not  general  creditors,  bondholders  of  the 

•For  oilier  cases  see  same  topic  ft  8  mumbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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bankrupt  were  not  precluded  from  claiming  their  debts  as  secured  by 
the  bonds,  as  against  general  creditors,  because  the  deed  of  trust  was 
withheld  from  record. 

[Ed.  Note— For  other  cases,  see  Bankruptcy,  Cent  Dig.  fS  501-607; 
Dec.  Dig.  {  310.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1713-1727; 
vol.  8,  pp.  7622,  7623.] 

7.  Bankruptcy  (§  151*) — ^Bankrupt's  Trustee — Purchaser  for  Value. 

A  bankrupt's  trustee,  though  declared  by  the  amended  act  to  have  the 
rights  of  a  Judgment  creditor,  as  well  as  the  power  specifically  conferred 
by  the  bankrupt  act,  Is  not  to  be  regarded  as  a  purchaser  of  the  bank* 
rupt's  property  for  value. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  $  193;  Dec. 
Dig.  §  151.*] 

8.  Bankruptcy  (§  310*) — ^Lien  Creditors — ^Bondholders — Right  to  Prior- 

ity— Laches. 

Where  bonds  of  a  bankrupt  corporation  were  given  to  certain  banks 
to  secure  loans  made  for  the  corporation's  benefit,  failure  of  the  banks 
to  see  that  the  deed  of  trust  securing  the  bonds  was  promptly  recorded, 
and  to  secure  prompt  i>ayment  of  the  Interest  coupons  attached  to  the 
bonds,  did  not  constitute  such  laches  as  deprived  the  banks  of  their  right 
to  claim  that  their  debts  were  secured  by  the  bonds. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  S{  501-607; 
Dec.  Dig.  i  310.»] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  the 
Charles  Town  Light  &  Power  Company.  (Dn  petition  to  revise  an 
order  of  the  referee  touching  certain  mortgage  bonds  and  their  prior- 
ity.   Ruling  affirmed. 

See,  also,  183  Fed.  160. 

On  the  10th  day  of  December,  1900,  Charles  B.  Ehrehart  purchased  from 
Gibson  &  Stem,  trustees  in  two  deeds  of  trust  at  public  auction,  all  the 
property,  real  and  personal,  rights  and  franchises,  of  the  Charles  Town  Elec- 
tric Light  Heat  dc  Power  Company,  a  corporation,  and  the  trustees,  by  deed 
dated  10  days  after,  conveyed  the  same  to  him.  The  purchase  price  was  $10,- 
150.  On  November  18,  1901,  he  and  four  associates  secured  the  incorporation 
of  the  bankrupt,  the  Charles  Town  Light  &  Power  Company.  Prior  to  this 
incorporation,  Ehrehart  expended  some  considerable  amount  of  money  upon 
the  plant.  One  day  after  the  incorporation  of  the  bankrupt,  he  conveyed 
the  plant  to  it  The  consideration  set  forth  In  the  deed  is  $35,000  cash.  It  is 
claimed  this  $35,000  was  not  paid  in  cash  however,  but  was  to  be  payable, 
$19,000  in  stock  of  bankrupt,  and  $16,000  in  its  obligations.  Another  piece 
of  property,  known  as  the  "Watson  Mill  Property,"  was  also  purchased  by 
the  bankrupt  from  Kate  M.  Relley  and  conveyed  by  her  to  it  by  deed  of  date 
November  19,  1901.  The  consideration  set  forth  in  the  deed  for  this  convey- 
ance was  $15,000,  paid  and  receipted  for.  It  seems,  however,  that  it  was  not 
paid  la  cash,  but  was  to  be  payable,  $11,000  in  stock  of  the  bankrupt,  and 
$4,000  in  its  obligations.  Ehrehart  claims  to  be  the  assi^ee  of  Mrs.  Relley, 
and  to  have  been  entitled,  therefore,  on  November  18,  1904,  to  $30,000  of  the 
bankrupts  stock,  and  to  a  balance  of  $5,000  of  its  obligations.  The  Interests 
of  his  associate  shareholders  at  that  date,  it  is  admitted,  were  nominal.  He 
further  claims  that  for  advances  made  in  improvements  and  operation  up  to 
that  date  the  company  was  indebted  to  him  about  $20,000.  He  produces 
checks  for  considerable  amounts  so  advanced.  It  is  disputed  that  his  debt 
in  this  particular  was  so  large,  or  his  interests  were  so  great;  but  it  seems 
clear  that  he  was  the  practical  owner  of  the  plant,  and  was,  on  November 
18,  1904,  its  only  creditor.  Ehrehart  and  his  associate  stockholders,  in  the 
course  of  the  operation  of  the  plant  at  various  times  prior  to  November  18, 

•For  other  casei  lee  Mine  topic  A  9  xn^MBEB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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1904,  had  borrowed  sums  of  money  upon  their  individual  credit  from  the 
Hanover  Saving  Fund  Society  and  the  People's  Bank  of  Hanover,  aggregat- 
ing $12,816.79,  which  had  been  furnished  to  and  expended  by  the  bankrupt 
in  such  operation  and  improvements.  Between  November  18,  1904,  and  March 
30,  1005,  additional  loans  were  made  by  these  two  banks  to  Ehrehart,  and 
by  him  used  for  the  same  purposes,  of  some  $3,363.69,  making  a  sum  total 
of  $16,450.48  so  loaned  by  them.  On  this  November  18,  1904,  the  stockhold- 
ers and  directors  of  the  bankrupt  held  meetings  and  ratified  an  issue  of 
$18,000  of  coupon  bonds  and  the  execution  of  a  deed  of  trust,  bearing  date 
on  that  day,  upon  all  the  franchises  and  property  of  the  company.  This  deed 
of  trust  was  duly  executed  to  Paul  Winebrenner,  the  treasurer  of  tiie  Han- 
over Saving  Fund  Society.  At  the  time,  Ehrehart  was  the  substantial  owner 
of  the  bankrupts  stock  (although  not  formally  issued),  its  sole  creditor  so 
far  as  disclosed,  one  of  its  directors,  and  its  treasurer.  The  deed  of  trust 
was  delivered  to  him,  as  also  the  mtortgage  bonds.  It  is  insisted,  and  testi- 
fied to  by  him  and  by  Gibson,  the  president  of  the  company,  that  resolutions 
were  also  at  t^is  meeting  passed  by  stockholders  and  directors,  directing 
these  bonds  to  be  turned  over  to  Ehrehart  to  indemnlfjr  him  for  the  sums  ad- 
vanced by  him  to  it — ^in  other  words,  for  its  indebtednefss  to  him.  No  record 
of  the  passage  of  such  resolutions  appears.  The  records  were  extremely 
loosely  kept,  not  in  a  minute  book,  but  upon  loose  leaves  of  paper.  Ehrehart 
took  the  mortgage  and  bonds  to  Winebrenner,  the  trustee,  and  had  him  sign 
the  identification  certificate  on  each  of  the  bonds.  The  deed  of  trust  was 
also  delivered  to  him.  Thereupon  he  took  up  the  individual  obligations  of 
himself  and  associates  to  these  two  banks,  gave  to  them  his  sole  notes  or 
obligations,  and  deposited  with  them  these  bonds  as  collateral  security  there- 
for. He  did  not  record  the  mortgage,  although  it  was  delivered  to  him  for 
that  purpose.  He  paid  interest  for  a  time,  but  at  last,  in  1909,  ceased  doing 
that  The  banks  had  no  knowledge  that  the  deed  of  trust  was  not  recorded 
until  in  November,  1909,  when  Winebrenner,  the  trustee,  had  it  entered  of 
record  under  date  of  November  6,  1909.  Meantime  the  company  was  be- 
coming involved  in  debt  to  others.  Two  creditors,  so  extending  credit  to  it 
before  doing  so,  sent  their  attorney  to  Charles  Town  and  liad  him  make  a 
careful,  search  of  the  records  to  ascertain  what  liens  existed,  if  any,  against 
the  company's  property'.  He  found  no  record  of  this  deed  of  trust  There- 
upon he  went  to  Moore,  the  secretary  of  bankrupt  and  asked  him  if  there 
were  any  other  liens  existing  against  the  property,  other  than  those  found 
of  record,  and  was  informed  by  him  that  there  were  none.  On  March  3, 
1910,  involuntary  petition  in  bankruptcy  was  filed.  The  company  disputed 
the  right  to  be  adjudged  bankrupt  This  question  was  considered  by  this 
court  a  written  opinion  filed  (183  Fed.  160),  and,  for  reasons  therein  set 
forth,  on  March  13,  1911,  the  company  was  adjudged  bankrupt  and  the 
cause  referred  to  James  D.  Butt  referee,  for  adjudication.  This  action  was 
afllrmed  by  the  Circuit  Court  of  Appeals  for  this  Circuit.  184  Fed.  986,  106 
C.  C.  A.  488.  Ehrehart  has  become  bankrupt  Before  the  referee  the  two 
banks  have  filed  proof  of  claims,  in  which  they  assert  a  lien  priority  by  rea- 
son of  the  bonds  held  by  them  and  the  deed  of  trust  to  secure  them.  The 
referee  has  allowed  their  claims,  and  given  them  the  preference  contended 
for.  It  is  to  revise  this  action  that  the  petition  under  consideration  has  been 
filed  by  the  trustee. 

A.  Moore,  Jr.,  of  Berryville,  Va.,  and  Geo.  M.  Beltzhoover,  Jr.,  of 
Charles  Town,  W.  Va.,  for  trustee. 

Gans  &  Haman,  of  Baltimore,  Md.,  and  Brown  &  Brown,  of 
Charles  Town,  W.  Va.,  for  bondholders. 

DAYTON,  District  Judge  (after  stating  the  facts  as  above).  It  is 
insisted  by  the  trustee  and  objecting  creditors  that  (1)  the  banks  have 
no  provable  claims  against  the  bankrupt,  because  (a)  the  bankrupt  was 
not  on  November  18,  1904,  indebted  to  Ehrehart,  and  (b)  Ehrehart 
had  no  authority  to  pledge  the  bonds  as  collateral  for  his  personal  in- 


Digitized  by 


Google 


IN  BE  CHABLB8  TOWN  LIGHT  A  POWBB  OO.  849 

debtedness ;  (2)  that,  if  the  banks  have  provable  claims,  they  are  not 
entitled  to  priority  over  the  unsecured  creditors,  because  (a)  the  mort- 
gage securing  the  bonds  constitutes  a  voidable  preference,  and  (b) 
5ie  mortgage  was  fraudulently  withheld  from  record,  and,  therefore, 
is  void  as  security ;  (3)  that  by  their  negligence  and  laches  the  banks 
have  estopped  themselves  from  asserting  their  claims,  or,  if  allowed 
to  assert  them,  they  should  be  postponed  in  payment  to  the  debts  of 
all  other  creditors. 

[1-4]  Carefully  considered,  I  am  not  inclined  to  think  that  much 
difficulty  arises  in  determining  the  first  objection  in  its  first  aspect. 
Its  determination  involves  purely  a  question  of  fact.  The  referee's 
judgment  on  such  questions  must  always  be  given  favorable  consid- 
eration, and  in  cases  of  doubt  be  solved  in  favor  of  his  finding.  By 
the  very  complete  and  able  opinion  filed  by  him  it  is  clearly  shown 
that  the  evidence  upon  which  he  bases  his  findings  was  very  carefully 
considered  by  him.  A  review  of  this  evidence  convinces  me  that  the 
bankrupt  was  indebted  to  Ehrehart  on  November  14,  1904,  for  sums 
of  money  which  he  had  advanced  to  it.  It  cannot  be  successfully 
contended  that  Ehrehart  had  sold  to  it  property  at  an  overvaluation, 
and  should  be  held  to  be  indebted  for  the  difference  between  this 
overvaluation  and  its  true  value,  to  offset  this  indebtedness  for  ad- 
vances made,  because  it  has  been  held  by  the  Supreme  Court  of  Ap- 
peals of  this  state  that  the  fact  that  property,  received  by  a  corpora- 
tion in  full  payment  of  stock  issued,  is  tstken  at  an  overvaluation,  will 
not  make  the  holder  of  such  stock  liable  as  for  unpaid  subscription 
until  the  transaction  has  first  been  impeached  for  fraud  upon  the 
corporation.  Bank  v.  Coal  &  Coke  Co.,  51  W.  Va.  60,  41  S.  E.  390. 
Such  impeachment  for  fraud  must  be  instituted  and  prosecuted  by 
the  corporation  itself,  or  at  least  by  some  of  its  stockholders  or  cred- 
itors existing  at  the  time  the  sale  was  made.  Stockholders  existing  at 
the  time,  who  assented  to  and  confirmed  the  contract  of  purchase  (as 
all  did  in  this  case),  are  estopped  afterwards  from  impeaching  it. 
Subsequent  creditors,  who  have  extended  credit  to  the  corporation 
upon  the  strength  of  the  property  so  acquired,  will  certainly  not  be 
permitted  to  impeach  the  purchase  under  any  ordinary  conditions. 
These  principles  are  clearly  determined  in  Old  Dominion  Co.  v.  Lew- 
isohn,  210  U.  S.  206,  28  Sup.  Ct.  634,  52  L.  Ed.  1025,  and  cases 
therein  cited.  In  the  case  here  Ehrehart  himself  owned  the  prop- 
erty, and  in  turning  over  the  property  became  the  substantial  owner 
of  all  of  the  stock  of  the  corporation  and  its  sole  creditor.  These 
bank  debts  were  not  incurred  for  money  which  Ehrehart  secured  in 
payment  for  the  property,  but  for  additional  sums  borrowed  by  him 
from  the  banks  and  advanced  by  him  to  the  corporation  for  purposes 
of  improving  and  operating  the  property — all  to  the  end  of  increas- 
ing its  value  in  the  interest  of  subsequent  creditors.  I  am  wholly 
unable,  from  the  evidence,  to  conceive  any  extraordinary  conditions 
justifying  subsequent  creditors  in  regarding  themselves  defrauded  in 
the  premises. 

[5]  Touching  the  second  aspect  of  this  first  objection,  as  to  Ehre- 
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hart's  authority  to  pledge  the  bonds  to  these  banks,  it  would  be  en- 
tirely sufficient  to  say  that  the  undisputed  testimony  of  Gibson  and 
Ehrehart  is  that  such  authority  was  directly  given  by  vote  of  the  di- 
rectors ;  but,  even  if  this  were  not  so,  the  circumstantial  evidence,  it 
seems  to  me,  is  entirely  sufficient  to  indicate  such  authority.  It  is 
reasonable  to  presume  that  these  bonds  were  authorized  by  the  com- 
pany to  issue  in  order  to  settle  its  outstanding  debts ;  that  Ehrehardt, 
the  treasurer  of  the  company,  would  be  the  one  selected  to  negotiate 
settlement  of  these  debts  -with  these  bonds ;  that,  being  substantially 
the  sole  creditor  of  the  company  at  the  time,  his  taking  over  of  the 
bonds  in  payment  of  his  debt  would  be  both  satisfactory  and  ratified 
by  the  company;  and  the  fact  that  no  complaint  was  at  the  time  or 
since  made  by  the  company,  or  any  of  its  officers  or  directors,  is 
strong  presumptive  evidence,  in  absence  of  an)rthing  to  the  contrary, 
that  his  negotiation  was  satisfactory  and  acquiesced  in. 

[6]  The  more  serious  question  in  the  case  arises  under  the  third 
objection  stated,  which  includes  substantially  both  aspects  of  the  sec- 
ond, and  may  be  stated  as  a  single  proposition  in  these  words :  Have 
these  banks,  by  either  fraudulently  concealing  their  deed  of  trust,  or 
by  reason  of  negligently  withholding  it  from  record,  lost  the  right  to 
prove  their  debts  at  all,  .or,  if  not,  to  assert  their  claim  of  priority 
over  unsecured  creditors?  In  other  words,  have  they  estopped  them- 
selves from  asserting  either  debts  or  priorities,  or  both?  What  debts 
are  entitled  to  priority  under  the  bankrupt  law?  Section  64b  says, 
among  other  things: 

"Debts  owing  to  any  person  who  by  the  laws  of  the  states  or  the  United 
States  Is  entitled  to  priority." 

Section  3103  of  the  Code  of  West  Virginia,  1906,  provides  that 
among  other  contracts  a  deed  of  trust — 

''shall  be  void  as  to  creditors  •  •  •  until  and  except  from  the  time  that 
It  is  duly  admitted  to  record." 

\Vhat  kind  of  creditors  are  referred  tp?  The  Supreme  Court  of 
Appeals,  in  Gilbert  v.  Peppers,  65  W.  Va.  355,  at  page  364,  64  S. 
E.  361,  at  page  365  (36  L.  R.  A.  [N.  S.]  1181),  referring  to  this  sec- 
tion of  the  Code  says : 

"It  does  not  contemplate  general  creditors.  As  to  them,  It  is  valid,  wheth- 
er recorded  or  not  A  mere  personal  debt  bears  no  relation  to  the  property 
of  the  debtor,  since  it  does  not  constitute  a  lien  thereon.  Before  a  creditor 
can  claim  any  legal  right  in  respect  to  the  property  of  his  debtor,  or  any 
Interest  therein,  in  law  or  equity,  he  must,  by  some  means  acquire  a  lien 
thereon,  as  by  attachment  or  reduction  of  his  debt  to  judgment"— citing 
Moore  v.  Tearney,  62  W.  Va.  72,  57  S.  Ei.  263;  McCandllsh  v.  Keen,  64  Va. 
615;   Dulaney  v.  WUlis,  95  Va.  608,  29  S.  E.  324,  64  Am.  St  Rep.  815. 

It  would  seem  clear,  therefore,  that  under  the  laws  of  West  Vir- 
ginia these  banks  would  have  a  lien  as  against  these  unsecured  cred- 
itors, represented  by  the  bankrupt  trustee,  even  if  the  deed  of  trust 
had  never  been  recorded,  and  that  the  only  risk  they  ran,  by  not  re- 
cording it,  was  that  some  other  creditors  might  have  secured  priority 
over  them  by  obtaining  judgment  or  other  liens  in  the  intervening 
time.    This  is  based  upon  the  mere  neglect  to  record,  and  does  not 
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refer  to  deeds  of  trust  executed  fraudulently,  or  to  secure,  unlaw- 
fully, perference  from  an  insolvent  debtor,  knowing  him  to  be  in- 
solvent, and  to  have  fraudulent  purpose  in  view.  Even  in  such  cases, 
ordinarily  federal  courts,  approving  Chancellor  Kent's  saying  in  Wig- 
gins v.  Armstrong,  2  Johns.  Ch.  (N.  Y.)  144,  that  "unless  he  [the 
creditor]  has  a  certain  claim  upon  the  property  of  the  debtor  he  has 
no  concern  with  his  frauds,"  will  not  allow  a  simple  contract  creditor 
to  assail  such  conveyances  for  fraud.  Scott  v.  Neely,  140  U.  S.  106, 
11  Sup.  Ct.  712,  35  L.  Ed.  358;  Gates  v.  Allen,  149  U.  S.  451,  13 
Sup.  Ct  883,  977,  37  L.  Ed.  804. 

[7]  But  exception  is  made  in  case  of  a  trustee  in  bankruptcy,  who 
is  held,  as  to  such  conveyances  and  preferences,  to  have  "all  the  rjght 
of  a  judgment  creditor,  as  well  as  the  power  specifically  conferred  by 
the  bankrupt  act."  Dudley  v.  Easton,  104  U.  S.  99,  26  L.  Ed.  668. 
He  is  not,  however,  to  be  held  a  purchaser  for  value.  Hewit  v.  Ber- 
lin Machine  Works,  194  U.  S.  296,  24  Sup.  Ct  690,  48  L.  Ed.  986. 
Under  these  conditions,  it  seems  to  me  that  the  very  recent  case  of 
Holt,  Trustee,  v.  Crucible  Steel  Co.,  224  U.  S.  262,  32  Sup.  Ct.  414, 
56  L.  Ed.  756,  is  conclusive.  The  case  involved  the  exact  question 
that  we  have  here,  to  wit,  the  validity,  under  the  recording  law  of  a 
state,  of  an  unrecorded  mortgage  as  against  creditors  who  became 
such  after  it  was  given,  and  without  knowledge  of  it,  where  none  of 
them  had  secured  a  lien  upon  the  property.  The  question  arose,  as 
here,  in  a  bankruptcy  proceeding.  The  Supreme  Court  there  affirmed 
the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit,  holding  that  the 
cflfect  to  be  given  to  an  unrecorded  chattel  mortgage  under  sections 
67a  and  67b  must  be  determined  by  the  recording  law  of  the  state,  and 
that  under  that  law  the  question  turns  on  who  are  included  in  the 
term  "creditors,"  and  that  where  such  term  has  been  held  by  the  state 
courts  not  to  include  creditors  who  have  no  liens  against  the  property, 
as  has  been  held  in  this  state  (Gilbert  v.  Peppers,  supra),  such  un- 
recorded mortgage  gives  preference  to  those  secured  thereby  as  against 
such  unsecured  creditors.  In  view  of  this  recent  and  authoritative 
ruling,  Ldeem  it  unnecessary  to  consider,  to  any  extent,  the  eflFect  of 
sections  60a  and  60b  (Act  July  1,  1898,  c.  541,  30  Stat.  562  [U. 
S.  Comp.  St  1901,  p.  3445])  and  the  changes  made  therein  by  the 
amendments  of  1903  (Act  Feb.  5,  1903,  c.  487,  §  13,  32  Stat.  799 
[U.  S.  Comp.  St  Supp.  1909,  p.  1314])  and  1910  (Act  June  25,  1910, 
c.  412,  §  11,  36  Stat  842  [U.  S.  Comp.  St  Supp.  1911,  p.  1506]).  It 
is  sufficient  to  say  that  I  think  Judge  Cochran,  in  Debus  v.  Yates  (D. 
C.)  193  Fed.  427,  has  very  learnedly  and  clearly  considered  the  ques- 
tion, and  that  I  am  in  full  accord  with  his  views. 

[8]  Finally,  the  matter  narrows  to  the  contention  made  that  the 
conduct  of  these  banks  has  been  so  tainted  with  laches  and  negligence 
as  to  practically  make  their  claim  of  priority  fraudulent  and  void,  or 
has  at  least  estopped  them  from  asserting  it.  This  involves  a  question 
of  fact  largely  as  regards  their  conduct.  There  is  no  doubt  as  to  their 
loaning  to  Ehrehart  the  money,  and  claimed  that  they  took  these 
bonds  as  collateral  to  secure  such  loans,  that  they  received  them  from 
the  treasurer  of  the  company,  and  that  they  understood  the  money 
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had  been  borrowed  by  Ehrehart  for  the  company's  use  and  benefit. 
Sifted  to  the  bottom,  the  charge  of  fraud  and  estoppel  can  be  based, 
so  far  as  the  banks  are  concerned,  upon  only  two  delinquencies:  (a) 
Failure  to  see  to  it  that  the  deed  of  trust  was  promptly  recorded ;  and 
(b)  failure  to  secure  prompt  payment  of  the  interest  coupons  attached 
to  the  bonds.  The  Supreme  Court,  in  the  Holt,  Trustee,  Case,  has 
said  that  the  first  is  not  sufficient,  and  I  am  clearly  convinced  the  sec- 
ond is  not,  to  deprive  them  of  their  lien. 

I  can  see  no  conflict  with  these  conclusions  in  the  ruling  of  Moore 
V.  Tearney,  62  W.  Va.  72,  57  S.  E.  263,  relied  on  by  counsel.  On  the 
contrary,  it  is  there  expressly  held,  as  in  Gilbert  v.  Peppers,  that,  as 
against  unrecorded  conveyances,  only  lien  creditors  are  protected, 
while,  touching  the  question  of  fraudulent  conduct,  the  facts  were 
vitally  distinct  and  different.  There  Tearney,  a  father-in-law,  took 
two  absolute  deeds  of  conveyance  from  his  son-in-law,  by  which  all 
creditors,  lien  or  otherwise,  were  designed  to  be  excluded,  kept  them 
in  his  possession  unrecorded,  until  his  death  six  years  after,  in  the 
meantime  allowing  the  son-in-law  to  remain  in  possession,  claim  the 
lands  as  his  own,  have  them  assessed  in  his  own  name,  and  to  insure 
in  his  own  name  the  buildings  thereon. 

Nor  do  I  overlook  the  bitter  outcry  against  the  injustice  done  the 
creditors,  arising,  in  the  case  of  two  of  them,  from  the  fact  that  their 
attorney  searched  the  records,  ascertained  the  recorded  liens,  and  was 
told  by  the  secretary  of  the  corporation  that  there  were  no  others.  If 
that  statement  had  been  made  to  him  by  either  Ehrehart,  Winebrenner, 
the  trustee,  or  the  banks,  the  question  would  be  entirely  different 
Just  grounds  for  estoppel  would  have  arisen,  because  it  was  Ehre- 
hart's  debt  that  was  secured  collaterally  by  the  bonds,  the  bank  held 
the  bonds,  and  Winebrenner  was  its  treasurer,  trustee,  and  repre- 
sentative. But  Moore  had  no  interest,  and  therefore  no  power  to  estop 
those  who  had.  It  would  be  a  very  dangerous  doctrine  to  establish 
that  an  individual  or  corporation,  by  its  representative,  could,  after 
creating  a  debt  of  this  kind,  estop  its  recovery  by  denjring  that  it  ex- 
isted. A  calm  and  dispassionate  view  does  not  carry  strong  convic- 
tion of  the  great  wrong  done  simple  contract  creditors,  so  earnestly 
felt  to  exist  in  the  minds  of  counsel;  for  it  is  to  be  borne  in  mind 
that  their  extending  credit  was  a  voluntary  act  on  their  part,  that 
they  could  have  demanded  a  lien  upon  the  property  before  doing  so, 
which  would  have  been  entirely  good  as  against  the  banks'  unrecorded 
one,  and  the  risk  they  ran  by  not  doing  so  was  of  their  own  creation. 

I  can  see  no  error  in  the  ruling  of  the  referee  in  this  matter,  and 
it  must  be  affirmed. 
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8PERRY  ft  HUTCHINSON  CO.  ▼.  CITY  OP  TACOMA,  WASH.,  et  aL 
(District  Court,  W.  D.  Washington,  S.  D.     October  29,  1912.) 

No.  1,841. 

1«  CovBTS  (S  99*) — Law  of  thb  Casb. 

In  a  snit  to  restrain  the  enforcement  of  a  mnnicipal  ordinance  impos- 
ing a  license  tax  on  certain  dealers  In  trading  stamps,  a  ruling  granting 
an  injunction  pendente  lite  was  not  a  final  decision,  and  hence  was  not 
res  adjudicata  on  the  question  of  the  yalldity  of  the  ordinance  on  a 
hearing  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |  840;  Dec.  Dig. 
§99.*] 

2.  JcDOMEivT  ii  828*) — Res  Adjttdigata-^udoment  on  Dbmubbeb. 

Complainant  instituted  a  suit  in  a  state  court  to  restrain  defendants 
from  enforcing  a  city  ordinance  imposing  a  license  tax  on  certain  dealers 
in  trading  stamps,  including  complainant,  claiming  that  the  ordinance 
was  unconstitutional  as  depriving  complainant  of  its  property  without 
due  process  of  law,  as  impairing  the  obligations  of  complainant's  con- 
tracts, and  was  against  public  policy,  etc.  A  Judgment  haying  been 
entered  sustaining  a  demurrer  to  the  complaint,  complainant  refused  to 
plead  over,  and  Judgment  of  dismissal  was  rendered,  whereupon  it  ap- 
pealed to  the  state  Supreme  Court,  and,  during  the  pendency  of  the  ap- 
peal, filed  a  bill  in  the  federal  court  against  the  same  defendants  for 
the  same  relief.  Defendants  pleaded  the  Judgment  In  the  state  court 
as  res  adjudicata,  and  by  supplemental  answer  set  ^p  the  affirmance 
of  the  decision  by  the  state  Supreme  Court  Held,  that  the  Judgment  so 
affirmed  was  res  adjudicata,  and  conclusive  on  the  federal  court 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |S  1504-1509; 
Dec.  Dig.  §  828.* 

Conclusiveness  of  Judgment  between  federal  and  state  courts,  see 
notes  to  Kansas  City,  Ft  S.  ft  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478; 
"Union  ft  Planters'  Bank  of  Memphis  v.  City  of  Memphis,  49  C.  C.  A.  408.] 

8.  CoTTBTs  (i  398*) — ^Fedebal  Coubts — ^Fedebal  Supbeke  Coxnn>— State 
CouBT  Decisions — Constitutioral  Qttestions— DiscLosina. 

Where  constitutional  questions  were  in  fact  Involved  In  a  suit  in  a 
state  court  carried  to  the  state  Supreme  Court  the  fact  that  the  constitu- 
tional questions  did  not  clearly  appear  so  as  to  confer  Jurisdiction  on  the 
Supreme  Court  of  the  United  States  to  review  the  state  court's  decision 
could  be  cured  by  certificate  from  the  state  Supreme  Court  or  its  Chief 
Justice. 

[Ed.  Note*.— For  other  cases,  see  Courts,  Cent  Dig.  ||  1085-1088;  Dec. 
Dig.  §  398.*] 

In  Equity.  Suit  by  the  Sperry  &  Hutchinson  Company  against  the 
City  of  Tacoma  and  others  to  restrain  the  enforcement  of  an  ordi- 
nance imposing  a  license  tax  on  corporations  furnishing  trading 
stamps  to  be  used  in  connection  with  sales  of  goods  where  the 
stamps  are  redeemable  by  others  than  the  sellers  of  the  goods.  On 
plea  in  bar.  Sustained,  and  findings  and  decree  ordered  for  de- 
fendants. 

See,  also,  190  Fed.  682;    (Wash.)  122  Pac.  1060. 

Daniel  J.  Lyons,  of  New  York  City,  and  Tucker  &  Hyland,  of 
Seattle,  Wash.,  for  plaintiff. 

T.  L.  Stiles,  of  Tacoma,  Wash.,  for  defendants. 

•For  other  casec  lee  same  topic  6  |  mumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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CUSHMAN,  District  Judge.  This  cause  is  now  before  the  court 
for  final  decision. 

The  complaint  was  filed  herein  July  28,  1911,  by  the  plaintiflF, 
a  corporation  of  the  state  of  New  Jersey,  furnishing  merchants  with 
"trading  stamps,"  praying  to  have  decreed  unconstitutional  and 
void  Ordinance  No.  2133  of  the  city  of  Tacoma,  which  ordinance 
requires  any  one  using  "trading  stamps"  in  selling  their  goods, 
where  the  "trading  stamps"  are  redeemable  by  others  than  the 
sellers  of  the  goods,  to  pay  an  annual  license  of  one  hundred  dol- 
lars. The  complaint,  in  specifying  the  invalidity  of  the  ordinance, 
alleges  that  the  same  is  oppressive,  unreasonable,  and  arbitrarily 
discriminatory  against  the  complainant  and  its  customers ;  that  it 
violates  both  the  state  and  federal  Constitutions,  and  deprives  the 
complainant  and  its  subscribers  of  the  liberty  of  contract  and  of 
their  property  without  due  process  of  law;  that  it  impairs  the  obli- 
gations of  its  contracts  entered  into  with  its  subscribers;  that  it 
violates  section  10  of  article  1,.  of  the  Constitution  and  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States;  that 
it  further  deprives  complainant  and  its  subscribers  of  the  equal  pro- 
tection of  the  law,  and  that  it  is  in  restraint  of  trade  and  commerce. 
Defendants  interposed  a  plea  in  bar,  alleging  the  commencement 
of  a  suit  by  the  complainants  against  the  defendants  in  the  superior 
court  of  the  state  of  Washington,  supported  by  the  same  allega- 
tions, for  the  same  relief  as  that  prayed  in  this  suit ;  that  in  such 
suit  the  superior  court  of  the  state  held  that  the  plaintiff's  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants;  that  complainant  declined  to  amend  and 
the  action  was  dismissed  by  the  court.  There  was  no  answer  to 
the  plea  in  bar,  complainant  contending  that  the  plea  was  insuffi- 
cient, as  it  did  not  state  that  the  judgment  of  the  state  court  was 
a  final  judgment. 

Upon  the  hearing  on  the  plea,  it  was  conceded,  that  an  appeal 
had  been  taken  from  the  judgment  of  the  state  court  pleaded  in 
bar,  and  this  court  held  the  plea  in  bar  insufficient.  After  the  hear- 
ing on  the  appeal  in  the  state  Supreme  Court,  defendants  moved 
for  a  stay  of  proceedings  in  this  court,  pending  a  decision  on  that 
appeal.  The  stay  was  denied.  Both  the  ruling  on  the  plea  in  bar 
and  that  on  the  motion  to  stay  were  made  on  the  ground  that  the 
fact  that  complainant  had  first  brought  a  suit  in  the  state  court, 
which  was  still  pending  on  appeal,  in  the  absence  of  the  posses- 
sion of  any  res  by  that  court,  would  not  estop  the  complainant  from 
proceeding  herein;  nor  justify  this  court  in  declining  to  exercise 
its  jurisdiction,  concurrent  with  that  of  the  state  courts.  There- 
after complainants  filed  an  amended  bill  herein;  the  same  being 
somewhat  more  detailed  in  its  statements.  The  amended  bill  did 
not  contain  the  allegation  which  was  in  the  original  bill,  that  the 
city  ordinance  was  in  violation  of  the  state  Constitution.  Issue  was 
joined.  The  judgment  of  the  state  court  was  pleaded  by  the  de- 
fendants as  estopping  the  complainant,  and  a  reference  thereafter 
had,  upon  which  testimony  was  taken  and  returned  here,  after 
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which,  and  before  the  final  hearing,  the  defendants  interposed  a 
supplemental  answer,  which  is  not  denied,  alleging  the  affirmance 
of  the  said  decision  of  the  superior  court  by  the  state  Supreme 
Court;  its  remittitur  to  the  superior  court  and  the  filing  of  the 
same  therein  making  such  decision  final  so  far  as  the  state  tribu- 
nals are  concerned. 

The  decision  ([Wash.]  122  Pac.  1060,  not  yet  officially  reported) 
of  the  Supreme  Court,  in  part,  is  as  follows  (after  stating  the 
case) : 

"In  this  court  the  only  question  suggested  Is  the  validity  of  the  ordinance. 
The  appellant  has  filed  an  exhaustive  brief  in  which  it  contends  that  the  law 
is  void  because  prohibitive  of  appellant's  business,  because  it  deprives  the 
appellant  of  its  property  without  due  process  of  law,  because  it  impairs  the 
obligation  of  contracts,  because  it  Is  ultra  vires,  and  because  it  operates  in 
restraint  of  competition  and  in  restraint  of  trade,  and  is  thus  void  as  against 
public  policy.  We  have  not,  however,  found  it  necessary  to  follow  the  plain- 
tifT  in  its  discussion  of  the  several  contentions  suggested,  as  we  think  they 
have  all  been  foreclosed  by  the  prior  decisions  of  this  court  In  Fleetwood 
V.  Read,  21  Wash.  547,  68  Pac.  606,  47  L.  R.  A.  205,  an  ordinance  of  the  City 
of  Tacoma,  the  exact  counterpart  of  the  one  now  in  question,  was  upheld  by 
us  against  an  attack  hased  on  the  ground  that  it  was  void  because  of  the 
matters  charged  against  the  present  ordinance,  and  in  numerous  cases,  de- 
cided both  before  and  since  that  time,  we  have  upheld  similar  ordinances 
against  similar  attacks.  Walla  Walla  v.  Ferdon,  21  Wash.  308,  57  Pac.  796; 
Stull  V.  De  Mattos.  23  Wash.  71,  62  Pac.  451,  61  L.  R.  A.  892;  Seattle  v. 
Barto,  31  Wash.  141.  71  Pac.  735;  In  re  Garflnkle,  37  Wash.  650.  80  Pac.  188; 
Oilure  Mfg.  CJo.  v.  Pidduck.Ross  Co.,  38  Wash.  137,  80  Pac.  276;  McKnight 
V.  Hodge.  65  Wash.  289,  104  Pac.  604;  State  ex  rel.  Davis-Smith  Co.  v. 
Clausen,  66  Wash.  156,  117  Pac.  1101  L37  D.  R.  A.  (N.  S.)  466]." 

Complainant  contends  that  this  judgment  is  not  an  estoppel, 
that  this  court  is  bound  to  follow  its  former  rulings  in  other  cases, 
and  also  that  filed  upon  the  hearing  for  an  injunction  pendente 
lite.  Ex  parte  Hutchinson  (C.  C.)  137  Fed.  949,  and  (C.  C.)  190 
Fed.  682.  In  these  cases  this  court  held  this  ordinance  and  other 
similar  ordinances  invalid.  In  an  unreported  case  brought  by  A. 
L.  Hutchinson  and  Ernest  Hutchinson,  copartners,  against  the  city 
of  Tacoma,  certain  of  its  officers  arid  other  parties  joined  as  al- 
leged conspirators  against  the  plaintiffs,  an  ordinance  substantially 
the  same  as  the  one  herein  involved  was,  by  this  court,  held  in- 
valid. On  the  merits  of  this  controversy,  various  other  decisions 
are  relied  upon  by  the  complainant :  Long  v.  Maryland,  74  Md.  565, 
22  Atl.  4,  12  L.  R.  A.  425,  28  Am.  St.  Rep.  268  (1891) ;  Common- 
wealth V.  Moorhead,  7  Pa.  Co.  Ct.  R.  513;  People  v.  Gillson,  109  N. 
Y.  389,  17  N.  E.  343,  4  Am.  St.  Rep.  465  (1888) ;  Commonwealth 
v.  Emerson,  165  Mass.  146,  42  N.  E.  559  (1896);  State  v.  Ram- 
seyer,  73  N.  H.  31,  58  Atl.  958,  6  Ann.  Cas.  445;  State  v.  Dodge, 
76  Vt.  197,  56  Atl.  983,  1  Ann.  Cas.  47;  State  v.  Dalton,  22  R.  I. 
77,  46  Atl.  234,  48  L.  R.  A.  775,  84  Am.  St.  Rep.  818;  State  v. 
Sperry  &  Hutchinson  Co.,  110  Minn.  378,  126  N.  W.  120,  30  L.  R. 
A.  (N.  S.)  966;  Ex  parte  Drexel,  147  Cal.  763,  82  Pac.  429,  2  L. 
R.  A.  (N.  S.)  588,  3  Ann.  Cas.  878;  Long  v.  State,  74  Md.  565, 
22  Atl.  4,  12  L.  R.  A.  425,  28  Am.  St.  Rep.  268;  Winston  v.  Bee- 
son,  135  N.  C.  271,  47  S.  E.  457,  65  L.  R-  A,  167;  Young  v.  Com- 
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mon wealth,  101  Va.  853,  45  S.  E.  327;  Leonard  v.  Bassindale,  46 
Wash.  301,  89  Pac.  879;  O'Keefe  v.  Somerville,  190  Mass.  110, 
76  N.  E.  457,  112  Am.  St.  Rep.  316,  5  Ann.  Cas.  684;  Common- 
weahh  V.  Sisson,  178  Mass.  578,  60  N.  E.  385. 

[1]  Although  these  decisions  would  be  persuasive  in  the  absence 
of  the  adjudication  in  the  state  court,  pleaded  as  an  estoppel,  before 
considering  the  merits,  the  question  of  estoppel  must  be  disposed  of. 
The  ruling  granting  an  injunction  pendente  lite  herein  is  not  res 
ad  judicata  this  question,  for  it  was  not  a  final  decision. 

[2]  It  is  not  necessary  or  proper  in  this  case  to  consider  the  ques- 
tions of  comity  between  the  state  and  federal  courts;  the  value  of 
uniformity  of  decisions  or  the  doctrine  of  stare  decisis.  The  question 
is:  Was  the  suit  brought  by  complainant  in  the  state  court  and  by 
it  appealed  to  the  Supreme  Court,  and  there  finally  decided,  of  the 
same  scope  as  the  suit  now  brought  in  this  court,  based  on  the  same 
allegations,  between  the  same  parties  and  for  the  same  relief  ?  Is  the 
question  res  judicata?  There  is  no  substantial  difference  in  the  two 
suits.  All  the  questions  raised  in  this  suit  were  distinctly  put  in  issue 
in  the  superior  court  of  the  state,  and  the  questions  raised  were  there- 
in decided.  In  fact,  the  issues  were  broader,  including  the  alleged 
invalidity  of  the  ordinance  under  the  state  Constitution;  but  the 
greater,  necessarily,  includes  the  less. 

Although  the  parties  in  the  state  court  did  not  present  their  evi- 
dence, the  ruling  upon  the  demurrer,  going- to  the  merits,  complam- 
ant's  refusal  to  plead  over,  and  the  judgment  of  dismissal  would  have 
the  same  effect  upon  the  finality  of  the  decision  and  the  estoppel  there- 
under as  though  the  case  were  decided  after  the  taking  of  evidence 
upon  the  merits.  Those  essentials  being  present  in  the  decision  of 
the  state  court,  the  questions  raised  are  res  judicata.  Fayerweather 
V.  Ritch,  195  U.  S.  276,  25  Sup.  Ct.  58,  49  L.  Ed.  193.  "A  judgment 
rendered  on  a  demurrer  is  equally  conclusive  by  way  of  estoppel  of 
the  facts  confessed  by  the  demurrer  as  would  be  a  verdict  and  judg- 
ment finding  the  same  facts."  23  Cyc.  1152,  note  1  and  citations. 
If  this  court  should  now  deci(fe.  contrary  to  the  decision  of  the  state 
court  in  this  particular  matter,  there  would  be  no  way  to  give  any 
effect  to  the  decision  of  that  court — b,  decision  invoked  upon  com- 
plainant's own  petition  and  appeal.  Complainant  contends  that  the 
question  of  the  validity  of  the  ordinance  under  the  federal  Constitu- 
tion was  not  decided  by  the  state  court.  As  shown  above,  it  was 
therein  said: 

"The  appellant  has  filed  an  exhaustive  brief  In  which  it  contends  that  the 
law  is  void  ♦  •  •  4>ecause  it  deprives  the  appellant  of  its  property  with- 
out due  process  of  law,  because  it  impairs  the  obligation  of  contracts.  •  •  • 
We  have  not,  however,  found  it  necessary  to  follow  the  plaintiff  in  its  disqus- 
sion  of  the  several  contentions  suggested,  as  we  think  they  have  all  been 
foreclosed  by  the  prior  decisions  of  this  court." 

[3]  The  foregoing,  with  complainant's  complaint  and  amended 
complaint  herein,  sufficiently  shows  that  the  questions  under  the  fed- 
eral Constitution  were  raised  and  necessarily  determined  in  this  deci- 
sion, and  the  argument  of  complainant's  counsel  of  inconvenience  in 
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securing  a  review  by  the  Supreme  Court  of  the  United  States  of  the 
state  Supreme  Court's  decision,  because  the  constitutional  questions 
decided  do  not  therein  appear  with  sufficient  clearness  is  not  per- 
suasive, for,  were  the  same  conceded,  it  could  be  cured  by  a  certifi- 
cate from  the  state  Supreme  Court,  or  its  Chief  Justice.  2  Foster's 
Federal  Practice  (3d  Ed.)  §  500,  note  44,  and  citations.  In  the  reply 
brief  of  the  complainant,  it  is  ur^ed  that  the  complainant  should  not 
be  penalized  for  the  mistake  of  its  former  counsel.  The  record  in 
this  case  does  not  disclose  any  such  mistake  on  the  part  of  complain- 
ant's counsel  as  would  afford  a  ground  for  equitable  relief. 

Findings  and  decree  may  be  prepared  in  accordance  with  this  opin- 
ion.   The  questions,  other  than  that  of  estoppel,  will  not  be  considered 


UNITED  STATES  v.  CANTINI. 

(Dlirtrict  Court,  W.  D.  Pennsylyanla.    October  8,  1012.) 

No.  2. 

AijSNS  (I  62*)— Natxjbaxizatiow — Contuvttous  Rbsidbncb— "Rxsidbd  Cok- 

TINTTOUSLT." 

The  provision  of  Naturalization  Act  June  29,  1906,  c.  8592,  |  4,  par.  4, 
84  Stat  698  (U.  S.  Comp.  St  Supp.  1911,  p.  531),  which  requires  an  ap- 
plicant for  naturalization  to  prove  to  the  satisfaction  of  the  court  that 
Immediately  preceding  the  date  of  his  application  he  has  "resided  con- 
tinuously** within  the  United  States  live  years  at  least,  does  not  mean 
that  the  applicant  must  not  have  been  outside  of  the  territory  of  the 
United  States  during  the  preceding  five  years,  but  has  reference  to 
changes  of  domicile  only;  and  the  fact  that  an  alien  within  that  time 
returned  temporarily  to  his  native  country  on  a  visit  without  any  in- 
tention of  remaining  or  abandoning  his  residence  in  this  country,  did  not 
defeat  his  right  to  naturalization,  and  the  length  of  his  absence  is  ma- 
terial only  as  evidence  on  the  question  of  intention. 

[Ed.  Note.— For  other  cases^  see  Aliens,  Gent  Dig.  ||  128-125;  Dec 
Dig.  I  62.*1 

In  Equity.  Suit  by  the  United  States  against  Giacinto  Cantini. 
Decree  for  defendant. 

H.  S.,Lydick,  Asst.  Dist.  Atty.,  of  Pittsburgh,  Pa.,  for  the  United 
States. 
G.  I.  Zsatkovich,  of  Pittsburgh,  Pa.,  for  defendant 

ORR,  District  Judge.  This  is  a  proceeding  on  the  part  of  the 
United  States  for  the  cancellation  of  a  certificate  of  naturalization 
issued  to  the  defendant  by  this  court.  The  contention  of  the  Unit- 
ed States,  as  set  forth  in  the  bill,  is  that  the  certificate  of  naturaliza- 
tion was  illegally  procured,  because  the  court  was  without  juris- 
diction, because  the' defendant  within  a  period  of  five  years  im- 
mediately preceding  the  date  of  his  certificate  was  for  a  time  with- 
out the  United  States.  There  is  no  allegation  that  the  defendant 
was  party  to  any  fraud,  or  that  the  defendant  concealed  from  the 
court  which  issued  the  certificate  of  naturalization  any  of  the  facts 

•For  oUier  caiM  aee  same  topic  A  |  kuusem  in  Dec.  it  Am.  DigM.  1907  to  date,  it  Rep'r  Indexes 
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upon  which  the  government  now  bases  its  present  contention.    AH 
the  material  facts  appear  in  the  following  averments  of  the  answer: 

'*That  I  emigrated  to  the  United  States  from  Italy  on  March  17,  1889; 
that  I  continued  physically  to  reside  in  the  United  SUtes  nntU  September 
5,  1908,  at  which  time  I  went,  as  was  shown  and  proved  to  the  satisfaction 
of  the  district  attorney  for  the  United  States  for  the  Western  district  of 
Pennsylvania,  Judge  Orr  presiding,  to  visit  my  parents,  expecting  to  be  back 
In  three  months;  that  at  that  time  I  requested  my  employers  to  retain  my 
place  for  me;  that  owing  to  my  marriage,  and  birth  of  a  child,  and  other 
circumstances,  my  s^y  was  prolonged,  and  that  I  returned  to  the  United 
States  on  August  22,  1910;  that  I  never  abandoned,  nor  did  I  ever  intend 
to  abandon,  my  legal  residence  in  the  United  States,  nor  did  I  at  any  time 
intend  nor  did  establish  a  permanent  residence  outside  of  the  United  States; 
that  I  proved  the  foregoing  by  the  testimony  of  myself  and  other  witnesses, 
and  satisfied  the  court  at  the  hearing  held  on  March  14,  1911." 

The  United  States  has  set  this  cause  down  for  hearing  upon  bill 
and  answer.  Therefore  the  allegations  in  the  answer  are  to  be  taken 
as  true.  Banks  v.  Manchester,  128  U.  S.  244,  9  Sup.  Ct  36,  32  L. 
Ed.  425. 

Prior  to  the  passage  of  the  act  of  June  29,  1906  (34  Stat.  596,  c.  3592 
[U.  S.  Comp.  St.  Supp.  1911,  p.  531]),  which  was  intended  to  create  a 
uniform  system  of  naturalization,  there  was  no  way  in  which  a  cer- 
tificate of  naturalization  could  be  attacked  in  a  collateral  proceeding. 
In  Spratt  v.  Spratt,  4  Pet.  393,  408  (7  L.  Ed.  897),  Chief  Justice 
Marshall  says: 

"The  various  acts  upon  the  subject  submit  the  decision  on  the  right  of 
aliens  to  admission  as  citizens  to  courts  of  record.  They  are  to  receive 
testimony,  compare  it  with  the  law,  and  to  judge  upon  both  law  and  fact. 
This  judgment  is  entered  on  record  as  the  judgment  of  the  court  It  seems 
to  us,  if  it  be  in  legal  form,  to  close  all  inquiry,  and,  like  every  other  judg- 
ment, to  be  complete  evidence  of  its  own  validity." 

The  act  of  Congress  above  referred  to  recognizes  the  law  to  have 
been  as  stated  by  Chief  Justice  Marshall,  because  it  provides  in  its 
fifteenth  section  a  means  whereby  a  certificate  of  citizenship  may  be 
canceled.    That  section  provides: 

•*That  it  shall  be  the  duty  of  the  United  States  district  attorneys  for  the 
respective  districts,  upon  affidavit  showing  good  cause  therefor,  v  to  Institute 
proceedings  in  any  court  having  jurisdiction  to  naturalize  aliens  in  the  ju- 
dicial district  in  which  the  naturalized  citizen  may  reside  at  the  time  of 
bringing  the  suit,  for  the  purpose  of  setting  aside  and  canceling  the  certificate 
of  citizenship  on  the  ground  of  fraud  or  on  the  ground  that  such  certificate 
of  citizenship  was  illegally  procured." 

There  are  other  provisions  in  the  section  relating  to  process,  which 
are  not  necessary  to  be  mentioned.  This  section  has  been  declared 
to  be  constitutional  by  the  Supreme  Court  in  Johannessen  v.  United 
States,  225  U.  S.  227,  32  Sup.  Ct.  613,  56  L.  Ed.  1066.  This  court  has 
jurisdiction  of  the  present  proceeding. 

There  remains  but  the  single  question  whether  or  not  it  had  juris- 
diction to  admit  the  defendant  to  citizenship  upon  all  the  facts  as 
they  are  stated  in  his  answer.  The  contention  on  the  part  of  the 
government  is  that  the  court  should  not  have  issued  the  certificate 
of  naturalization,  because  the  defendant  had  not  been  continuously 
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Within  the  United  States  during  the  five  years  preceding  the  date 
of  the  certificate.  The  Naturalization  Act  provides  in  the  fourth 
paragraph  of  section  4: 

"It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting  any 
alien  to  citizenship  that  immediately  preceding  the  date  of  his  application 
he  has  resided  continuously  within  the  United  States  five  years  at  least,  and 
within  the  state  or  territory  where  such  court  is  at  the  time  held  one  year 
at  least,  and  that  during  that  time  he  has  behaved  as  a  man  of  good  moral 
character,  attached  to  the  principles  of  the  Constitution  of  the  United  States 
and  well  disposed  to  the  good  order  and  happiness  of  the  same.  In  addi- 
tion to  the  oath  of  the  applicant,  the  testimony  of  at  least  two  witnesses, 
citizens  of  the  United  States,  as  to  the  facts  of  residence,  moral  character, 
and  attachment  to  the  principles  of  the  Constitution  shall  be  required,  and 
the  name,  place  of  residence,  and  occupation  of  each  witness  shall  be  set 
forth  in  the  record." 

Section  10  of  the  act  is  as  follows: 

"That  in  case  the  petitioner  has  not  resided  in  the  state,  territory  or  dis- 
trict for  a  period  of  five  years  continuously  and  immediately  preceding  the 
filing  of  his  petition  he  may  establish  by  two  witnesses,  both  in  his  petition 
and  at  the  hearing,  the  time  of  Ills  residence  within  the  state,  provided  that 
it  has  been  for  more  than  one  year,  and  the  remaining  portion  of  his  five 
years*  residence  within  the  United  States  required  by  law  to  be  established 
may  be  proved  by  the  depositions  of  two  or  more  witnesses  who  are  citizens 
of  the  United  States,  upon  notice  to  the  Bureau  of  Immigration  and  Naturali- 
zation and  the  United  States  attorney  for  the  district  in  which  said  wit- 
nesses may  reside." 

It  was  clearly  not  the  purpose  of  Congress  to  intend  that  an  alien 
seeking  citizenship  should  not  leave  the  territorial  limits  of  the  United 
States  within  a  period  of  five  years. preceding  his  application.  Had 
that  been  the  intention,  Congress  would  have  used  some  language  like 
that  used  in  the  Naturalization  Act  of  March  3,  1813  (2  St.  at  Large, 
811,  c.  42,  §  12),  there  being  in  that  act  a  provision  that  the  applicant 
should — 

"for  the  continued  term  of  five  years  next  preceding  his  admission  as  atore- 
sald  have  resided  within  the  United  States  without  being  at  any  time  during 
the  five  years  out  of  the  territory  of  the  United  States." 

But,  apart  from  that,  to  hold  that  the  language  of  the  present  act 
has  the  same  meaning  as  is  expressed  in  the  act  of  1813  would  be  a 
conclusion  wholly  unjustified.  At  the  date  of  the  former  act  oppor- 
tunities for  communication  between  residents  of  foreign  states  were 
few,  and  the  expense  and  perils  of  travel  were  great.  Under  those 
circumstances,  the  uninterrupted  continuance  of  the  applicant's  stay 
within  the  limits  of  the  United  States  demanded  by  the  act  of  1813 
might  not  be  deemed  unreasonable.  If  that  were  the  law  to-day,  the 
alien  who  gratified  his  desire  to  see  Niagara  Falls  from  the  Canadian 
side  of  the  river  must  forego  his  application  for  citizenship  for  a 
period  of  five  years  thereafter. 

In  the  present  case,  however,  the  United  States  does  not  insist  that 
there  shall  be  no  departure  from  the  territory  of  the  United  States 
during  the  period  of  five  years,  but  urges  that  the  departure  for  the 
length  of  time  in  which  the  defendant  was  absent  from  the  United 
States  is  an  unreasonable  departure,  and  therefore,  because  his  de- 
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parture  was  unreasonable,  the  court  had  no  jurisdiction  to  admit  him 
to  citizenship.  The  court  does  not  believe  that  the  question  of  the 
reasonableness  or  the  unreasonableness  of  an  applicant's  absence  from 
the  United  States  is  a  fact  which  should  be  determined  by  it,  except 
in  connection  with  the  fact  of  residence.  The  fact  of  residence  and 
the  continuity  of  that,  residence  must  be  determined  by  the  court, 
and  in  determining  the  fact  of  residence  there  must  be  a  considera- 
tion of  the  facts  which  express  the  intention  of  the  applicant.  If  the 
facts  do  not  clearly  show  an  intention  on  the  part  of  the  applicant 
to  abandon  a  residence  which  he  has  acquired  in  this  country,  he  must 
be  deemed  to  be  continuing  to  reside  here.  In  the  present  case  it  ap- 
pears that  the  defendant  had  been  in  this  country  for  considerably 
over  nine  years  when  he  returned  to  Italy  to  visit  his  parents  for  a 
period  of  three  months;  that  he  requested  his  employers  to  retain 
his  place  for  him,  and  that,  owing  to  his  marriage  and  the  birth  of 
a  child  and  other  circumstances,  his  stay  was  prolonged;  that  he 
never  abandoned,  nor  intended  to  abandon,  his  residence  here  and 
establish  a  permanent  residence  elsewhere;  that  those  facts  were 
proven,  not  alone  by  the  declaration  of  the  defendant,  which  is  un- 
safe to  rely  upon  in  questions  of  this  kind,  but  by  the  oaths  of  other 
witnesses  at  the  hearing. 

This  case  is  somewhat  analogous  to  In  re  Schneider  (C.  C.)  164 
Fed.  335.  That  was  the  case  of  a  sailor,  who  it  was  held  did  not 
abandon  his  residence  by  going  to  sea.  The  learned  judge  held  in  that 
case  that  the  word  "continuously"  cannot  be  construed  literally.  It 
is  probable  that  the  word  was  used  to  prevent  a  change  of  domicile 
or  change  of  residence  within  that  period,  as  in  the  case  of  one  who 
aBandoned  his  intention  to  reside  in  the  United  States,  and  left  this 
country  to  take  up  his  residence  elsewhere,  and  who,  after  finding 
that  conditions  were  not  satisfactory  to  him  in  the  new  place,  returns 
again  and  seeks  to  make  use  of  a  formerly  abandoned  privilege. 

It  is  urged,  further,  by  the  government,  that  the  witnesses  required 
as  to  the  facts  of  residence  and  good  moral  character  while  residing 
in  the  United  States  during  the  five  years  preceding  the  application 
for  naturalization  cannot  know  enough  about  the  man  to  testify  as 
to  his  character.  We  do  not  think  this  should  be  given  the  weight 
demanded  for  it.  It  was  never  contemplated  that  the  witnesses  as 
to  character  should  be  constantly  with  the  applicant.  Evidence  as  to 
good  character  can  only  be  matter  of  opinion,  and  witnesses  may  be 
in  touch  with  an  alien  party,  who  is  absent,  through  correspondence 
and  relatives  and  mutual  friends. 

Nor  do  we  think  there  is  much  in  the  proposition  that  by  the  long 
absence  he  is  losing  the  civilizing  influences  of  the  United  States  and 
full  opportunity  to  become  familiar  with  its  constitutional  government. 
There  is  no  doubt  that  long  temporary  absence  from  the  United  States 
would  in  many  cases  be  deemed  to  be  detrimental  to  the  applicant  for 
naturalization.  But  it  must  be  considered  that  advanced  civilization 
is  not  limited  to  this  country,  and  that  knowledge  of  our  Constitution 
and  the  machinery  of  our  government  is  sometimes  possessed  in  a 
marked  degree  by  those  who  are  citizens  and  residents  of  foreign 
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countries.  The  mental  qualifications  (exclusive  of  certain  prescribed 
educational  requirements),  as  well  as  the  moral  qualifications,  of  ap- 
plicants for  citizenship,  are  to  be  determined  by  the  court,  to  whom 
it  shall  be  made  to  appear  that  the  applicant  is — 

^'attached  to  tbe  principles  of  the  Ck)nstltiitlon  of  the  United  States  and  well 
disposed  to  the  good  order  and  happiness  of  the  same." 

Under  all  the  facts,  and  the  law  applicable  thereto,  the  court  is  of 
opinion  that  defendant's  certificate  of  naturalization  was  not  illegally 
procured.  The  bill  must  therefore  be  dismissed,  at  the  costs  of  the 
plaintiff. 

Let  an  order  be  drawn. 


THOMPSON  ▼.  WAKD  et  aL 

(District  Court,  N.  D.  Iowa,  B.  D.    June  29,  1912.) 

No.  14,  Law. 

1.  Removal  of  Causes  (f  107*) — ^Residence — Evidence. 

A  cause  having  been  removed  on  the  ground  that  both  defendants  were 
nonresidents  and  citizens  of  Illinois,  evidence  field  Insufficient  to  show 
that  defendant  W.  was  not  a  resident  of  Iowa,  where  he  was  sened,  at 
the  time  of  service, 

[Ed.  Note. — ^For  other  cases,  see  Removal  of  Causes,  Cent.  Dig.  |f  178, 
226-234;  Dec  Dig.  S  107.*] 

2.  Removal  of  Causes  (§  107*) — Petition  fob  Removal— Amendment— Time. 

Where  defendant  sought  to  remove  a  cause  on  the  ground  that  both 
defendants  were  nonresidents  and  citizens  of  another  state,  the  petition 
for  removal  could  not  be  amended,,  after  the  time  to  answer  had  expired, 
80  as  to  aUege,  as  ground  for  removal,  that  def^idant  raUroad  company 
was  a  nonresident,  and  that  the  petition  showed  on  Its  face  a  separable 
controversy  between  plaintiff  and  defendant  railroad  company. 

[Ed.  Note.—For  other  cases,  see  R^noval  of  Causes,  Cent  Dig.  SI  178, 
225>234;    Dec.  Dig.  i  107.* 

Separable  controversy  as  a  ground  for  removal  of  cau^  to  federal 
court,  see  notes  to  Robblns  y.  EUenbogan,  18  C.  C.  A.  86 ;  Mecke  v.  Val- 
leytown  Mineral  Co.,  35  O.  a  A.  155 ;  PoUltz  v.  Wabash  R.  Co.,  100  (X 
C.  A.  4.] 

At  Law.  Action  by  Charles  Thompson  against  G.  S.  Ward  and 
the  Illinois  Central  Railroad  Company.  On  motion  to  remand. 
Granted. 

Sager,  Sweet  &  Edwards,  of  Waterloo,  Iowa,  for  plaintiflf. 
Helsell  &  Helsell,  of  Ft.  Dodge,  Iowa,  for  defendants. 

REED,  District  Judge.  The  plaintiff  brought  this  suit  in  the 
state  court  against  the  defendants  to  recover  from  them  jointly 
damages  for  an  alleged  assault  and  battery,  and  a  malicious  arrest 
and  false  imprisonment.  The  defendants  jointly  filed  a  petition  to 
remove  the  cause  to  this  court  upon  the  ground  alone  of  diverse 
citizenship,  alleging  that  they  were  both  citizens  of  Illinois,  and  the 
plaintiff  a  resident  of  Iowa  when  the  suit  was  commenced.    The 

«For  other  caaea  aee  saflie  topic  A  |  mumbbb  In  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  Indesee 
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State  court  ordered  the  removal,  and  the  record  has  been  filed  in 
this  court. 

[1]  The  plaintiflF  moves  to -remand  upon  the  ground  that  the 
defendant  Ward  was,  when  the  suit  was  commenced,  a  citizen  and 
resident  of  the  state  of  Iowa,  and  that  the  petition  for  removal  was 
therefore  improperly  granted. 

From  the  affidavit  filed  by  the  plaintiflF  it  appears  that  Ward 
was,  or  had  been  for  some  time  prior  to  the  commencement  of  the 
action,  in  the  employ  of  the  defendant  railroad  company  as  a  spe- 
cial agent,  and  detailed  to  look  after  its  property  in  Waterloo, 
Black  Hawk  county,  Iowa,  but  his  duties  are  not  otherwise  more 
definitely  stated ;  that  he  had  resided  with  his  wife  for  more  than 
a  year  prior  to  the  commencement  of  the  action  in  Waterloo,  Iowa, 
and  voted  in  that  city  at  the  general  election  in  Iowa,  in  1910.  The 
action  was  commenced  against  Ward  by  the  service  of  the  original 
notice  upon  him  in  Waterloo,  December  6,  1911,  at  the  place  in 
that  city  where  he  had  previously  resided. 

It  is  claimed  by  the  defendants  that  Ward  removed  from  Wa- 
terloo to  some  place  in  Illinois  before  the  suit  was  commenced, 
and  that  he  was  not  a  resident  of  Waterloo  or  in  the  state  of  Iowa 
thereafter.  Ward  made  an  aflRdavit  in  Illinois  May  9,  1912,  which 
reads  in  this  way: 

"I,  G.  S.  Ward,  being  first  duly  sworn,  say  that  I  am  defendant  in  above 
cause,  and  at  the  time  of  the  commencement  of  said  suit  I  did,  ever  since 
have,  and  still  reside  in  Cook  county,  IlUnois,  and  am  a  citizen  of  Illinois.'* 

Two  Other  persons,  residents  of  Chicago,  made  aflSdavits  as  fol- 
lows : 

''That  said  G.  S.  Ward  at  the  time  of  the  conmiencement  of  said  suit  was 
not  a  citizen  of  Iowa,  having  been  removed  therefrom  since  October  10,  1911 ; 
further,  that  the  household  goods  of  said  Ward  have  been  in  storage  in  a 
warehouse  in  Chicago  since  December  12, 1911 ;  further,  that  the  headquarters 
of  said  Ward  have  from  that  time  been  In  Chicago  until  recently,  when  he 
was  transferred  to  Carbondale,  in  said  state,  where  he  is  now  temporarily 
located." 

These  affidavits  were  made  in  Chicago  May  11,  1912.  They  are 
quite  indefinite,  and  fail  to  show  their  knowledge,  or  means  of 
knowledge,  of  the  ultimate  facts  which  they  state.  Ward  does  not 
deny  that  he  voted  in  Waterloo  at  the  general  election  of  1910,  and 
it  must  be  presumed  that  he  was  at  the  time  of  such  election  (in 
November,  1910)  a  citizen  of,  and  actually  residing  in  the  state  of 
Iowa ;  otherwise,  he  wpuld  not  have  been  entitled  to  vote  at  said 
election,  and  it  will  not  be  presumed  that  he  voted  illegally.  There 
was  no  general  election  in  Iowa  in  1911.  The  alleged  assault  and 
malicious  arrest  and  imprisonment  of  the  plaintiflf  is  alleged  in  his 
petition  to  have  occurred  at  Waterloo  on  October  17,  1911.  The 
return  of  service  of  the  original  notice  shows  that  the  service  was 
personally  made  upon  Ward  in  Waterloo,  December  6,  1911,  as  be- 
fore stated,  and  the  person  serving  it  makes  affidavit  that  the  serv- 
ice was  made  upon  Ward  at  his  (Ward's)  place  of  residence  in 
Waterloo  in  the  presence  of  his  wife,  where  they  were  then  liv- 
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ing,  and  neither  stated  that  they- were  not  then  residents  of  Iowa, 
but  the  wife  stated  in  the  presence  of  Ward  that  they  intended 
soon  to  move  from  Iowa  to  some  other  state. 

There  are  some  other  facts  which  tend  to  show  that,  at  the  time 
the  action  was  commenced  and  the  service  made  upon  Ward,  he 
had  not  then  removed  from  the  state  of  Iowa,  and  that  he  was 
then  a  resident  of  that  state.  The  burden  is  upon  the  defendants 
to  show  that  Ward  was  not  a  citizen  and  resident  of  Iowa  when 
the  action  was  commenced.  That  he  was  such  citizen  and  resident 
in  November,  1910,  is  not  and  cannot  be  successfully  disputed; 
and  such  citizenship  and  residence  is  presumed  to  continue  until 
the  contrary  is  affirmatively  shown,  and  it  is  not  affirmatively 
shown  in  this  case  that  Ward  ceased  to  be  a  resident  of  Iowa  prior 
to  the  commencement  of  this  action. 

The  railroad  company  is,  and  was  when  the  suit  was.  commenced, 
an  Illinois  corporation  operating  its  railroad  in  Iowa;  but  this 
is  not  sufficient  to  warrant  the  removal  of  the  cause  to  this  court. 

[2]  The  defendant  railroad  company  has  filed  an  amendment  to 
the  petition  for  removal,  in  which  it  is  alleged  that  the  petition  of 
the  plaintiff  shows  upon  its  face  a  separable  controversy  between 
the  plaintiff  and  the  defendant  railroad  company.  This  is  not  prop- 
erly an  amendment  to  the  original  petition  for  removal,  but  is  the 
bringing  forward  of  another  and  different  ground  of  removal,  and 
comes  too  late.  It  should  have  been  made  at  or  before  the  time  the 
defendant  was  required  to  answer  or  plead  to  the  plaintiff's  petition 
in  the  state  court,  which  was  not  done.     . 

It  follows  that  the  motion  to  remand  must  be  and  is  sustained, 
and  it  is  ordered  accordingly. 


In  re  BRAVERMAN. 

Ex  parte  W.  Lu  DOUGLAS  SHOD  CO. 

(District  Court,  S.  D.  New  York.    August,  1912.) 

Bankbxjptct  (I  407*) — ^Dischabgb — Cbbdit  Statement— Falsitt. 

Where  a  bankrupt,  when  engaged  in  the  retail  shoe  business  In  New 
York,  made  a  financial  statement  without  filling  a  blank  as  to  how  long 
the  statement  might  be  regarded  as  continuing,  a  sale  of  goods  to  him 
18  months  thereafter  could  not  have  been  the  proximate  result  of  the 
statement,  so  as  to  entitle  the  seUer  to  m^taln  an  objection  to  the 
bankrupt's  discharge  on  the  ground  that  the  statement  was  t&lae. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |§  729-731, 
737,  738,  740-751,  758,  760,  761;    Dec  Dig.  |  407.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  one 
Braverman.  On  motion  to  confirm  report  of  a  master  recommending 
the  bankrupt's  discharge,  as  against  objections  of  the  W.  L.  Douglas 
Shoe  Company.    Report  confirmed,  and  discharge  granted. 

•For  other  cases  see  same  topic  A  S  nxtmber  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Louis  Rosenberg,  of  New  York  City,  for  bankrupt 
Lesser  Brothers,  of  New  York  City  (William  Lesser  and  Joseph 
Side,  both  of  New  York  City,  of  counsel),  for  objecting  creditor. 

HAND,  District  Judge.  The  statement  of  July  30,  1908,  was,  I 
think,  false  in  omitting  the  indebtedness  to  Miller,  just  as  the  objector 
insists.  The  statements  of  the  bankrupt  at  the  earlier  hearings  are 
too  categorical  to  admit  of  any  such  easy  explanation  as  that  offered 
at  the  end,  when  he  found  it  necessary  to  explain  away  Miller's  in- 
debtedness on  July  30,  1908.  It  is  quite  clear  to  me  tiiat  not  more 
than  half  of  it  was  incurred  after  the  statement  was  sent  Moreover, 
the  omission  of  the  indebtedness  from  the  statement  must  have  been 
intentional. 

I  agree  with  the  learned  master  that  the  purchases  were  too  remote 
fronu  the  statement  to  be  the  cause  of  the  loss.  The  rule  is  this: 
Was  the  sale  a  proximate  result  of  the  statement?  Here  the  earliest 
purchase  was  18  months  after  the  statement,  and  the  bankrupt  had 
failed  to  fill  in  the  blank  showing  for  how  long  the  statement  might 
be  regarded  as  continuing.  That  failure  was  equivalent  to  a  refusal 
to  say  how  long  it  should  last,  and  left  the  sellers  to  their  own  con- 
struction of  the  facts. 

Now,  what  does  such  a  statement  mean?  That  on  a  given  date  the 
assets  and  liabilities  are  as  stated.  Does  that  give  the  seller  any  right 
18  months  thereafter,  to  assume  that  the  condition  remains  approx- 
imately as  then  stated?  Certainly  not,  in  view  of  the  constantly 
changing  fortunes  of  such  a  trade  as  the  bankrupt's.  He  was  a  man 
doing  a  little  retail  shoe  trade,  subject  to  rent  in  New  York,  to  the 
variations  in  business  from  causes  over  which  he  had  no  control,  to 
all  the  vicissitudes  which  makes  so  hazardous  the  commercial  life  of 
such  traders.  It  is  unreasonable  to  suppose  that  such  a  statement 
would  be  any  index  of  his  financial  condition  18  months  after  it  was 
made.  If  the  seller  relied  on  it,  he  had  no  right  to  do  so.  Morris 
V.  Talcott,  96  N.  Y.  100;  Macullar  v.  McKinley,  99  N.  Y.  353,  2  N. 
E.  9. 

The  second  specification  is  quite  unproved,  and  may  be  dismissed 
without  further  comment. 

The  third  specification  was  more  nearly  proved,  and  the  bankrupt's 
story  was  rather  suspicious;  but  there  is  nothing  in  the  testimony  to 
justify  me  in  reversing  the  master's  finding  of  fact  in  that  regard. 

The  evidence  as  to  the  fourth  specification  is  weaker  than  that  upon 
the  third. 

Report  confirmed;  discharge  granted;  no  costs. 
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tOlrcult  CJourt  of  Appealfl,  Nintli  Circuit    October  7,  1912.) 

No.  2,125. 

L  Statutes  (§|  217,  219,  220*) — ^Rni«Rs  of  CoNBTRUonoir. 

If  the  provisions  of  a  statute  are  uncertain,  conflicting,  or  amblguonSp 
It  becomes  the  proper  subject  for  construction  ty  the  court.  In  which 
event,  and  In  aid  thereof,  resort  may  be  had  to  any  construction  put 
upon  it  by  subsequent  acts  of  the  same  legislative  body,  or  by  the  de- 
partment of  the  government  charged  with  its  execution,  and  reference 
may  also«be  had  to  the  legislative  debates  during  the  pendency  of  the 
enactment 

[Ed.  ^ote.^For  other  cases,  see  Statutes,  Gent  Dig.  i§  293,  296,  297, 
298;   Dec.  Dig.  |§  217,  219,  220.* 

History  and  passage  of  statute  and  contemporary  circumstances  aa 
aids  to  construction,  see  note  to  Mosle  v.  Bldwell,  65  C.  G.  A.  535.] 

%  Watebs  and  Wateb  Goubses  (i  222*)— Reclamation  Act — GOnstbuction 
— Authobitt   of   Secbetabt   of    Intebiob — GosT   OF   Mainixnancs   of 

WOBKS. 

Under  the  provision  of  Reclamation  Act  June  17,  1902»  c.  1098,  i  6,  32 
Stat  389  (U.  S.  Gomp.  St  Supp.  1911,  p.  666),  authorizing  and  directing 
the  Secretary  of  the  Interior  to  use  the  reclamation  fund  created  by  the 
act  '*for  the  operation  and  maintenance  of  all  reservoirs  and  reclamation 
works  constructed  under  the  provisions  of  this  act  provided  that,  when 
the  pa3rment8  required  by  this  act  are  made  for  the  major  portion  of  the 
lands  irrigated  from  the  waters  of  any  of  tiie  works  herein  provided  for, 
then  the  management  and  operation  of  such  irrigation  works  shall  pass 
to  the  owners  of  the  lands  Irrigated  thereby,  to  be  maintained  at  their 
expense,"  etc.,'  and  especially  in  view  of  the  provision  of  section  4  that 
the  charges  against  the  land  which  the  -Secretary  is  authorized  to  fix 
and  collect  in  annual  installments  "shall  be  determined  with  a  view  of 
returning  to  the  reclamation  fund  the  estimated  cost  of  construction  of 
the  project,"  the  Secretary  has  no  authority  to  make  additional  annual 
assessments  for  the  cost  of  maintenance  prior  to  the  time  when  the  man- 
agement passes  to  the  landowners. 

[Ed.  Note.— For  other  eases,  see  Waters  an^  Water  Gourses.  Dec. 
Dig.  S  222.*] 

Gilbert  Glrcult  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Eastern  District  of  Washington;  Frank  H,  Rud- 
kin,  Judge. 

Suit  in  equity  by  D.  P.  Baker  against  Charles  H.  Swigart,  E.  Mc- 
Colloh,  and  R.  K.  Tiffany.  Decree  for  defendants,  and  complainant 
appeals.    Reversed. 

For  opinion  below,  see  196  Fed.  569. 

W.  T.  Dovell  and  Hughes,  McMicken,  Dovell  &  Ramsey,  all  of 
Seattle,  Wash.,  for  appellant. 

Oscar  Cain,  U.  S.  Atty.,  and  E.  C.  Macdonald,  Asst.  U.  S.  Atty., 
both  of  Spokane,  Wash.,  and  E.  W.  Burr,  Sp.  Asst.  Atty.  Gen.,  of 
North  Yakima,  Wash.,  for  appellees. 

Before  GILBERT,  ROSS,  and  HUNT,  Circuit  Judges. 

•For  other  casei  aae  Mine  topic  A  i  xumbbb  la  Dec.  ft  Am.  Dlgi.  1907  to  date^  ft  Rep'r  Indexes 
109F.— <» 
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ROSS,  Circuit  Judge.  This  appeal  is  from  a  decree  entered  after 
a  hearing  upon  bill  and  answer.  In  his  amended  bill  the  complainant 
alleged  that,  being  the  owner  of  certain  lands  in  Yakima  county,  state 
of  Washington,  he  made  application  for  a  water  right  under  the  Sun- 
nyside  Unit  of  the  Yakima  Project,  the  same  being  a  project  of  the 
United  States  Reclamation  Service,  under  the  provisions  of  the  act 
of  Congress  commonly  known  as  the  "Reclamation  Act,"  approved 
June  17,  1902.  The  bill  alleged  a  compliance  by  the  complainant  with 
all  of  the  requirements  of  the  act,  and  an  acceptance  of  his  application 
by  the  Secretary  of  the  Interior,  thus,  constituting  between  the  United 
States  and  himself  a  contract  under  its  provisions,  whereby  the  gov- 
ernment was  to  furnish,  and  he  was  to  receive,  out  of  a  ditch  called 
the  "Sunnyside  Ditch,"  three  acre  feet  of  water  per  acre  for  his  tract 
of  land,  paying  therefor  at  the  rate  of  $52  per  acre  in  10  annual  in- 
stallments, as  provided  in  the  application.  The  bill  further  alleged 
that  thereupon,  and  in  reliance  upon  the  contract,  the  complainant  cul- 
tivated his  land,  and  that  there  was  furnished  him,  out  of  the  ditch 
and  the  laterals  connected  therewith,  water  to  irrigate  the  same,  so 
that  at  the  time  of  the  filing  of  the  bill  the  complainant  had  upon  his 
tract  a  growing  crop  of  alfalfa;-  that  such  water  was  and  is  neces- 
sary for  the  cultivation  of  his  land  and  the  maturing  of  his  crops, 
and  that  there  was  and  is  no  other  source  than  the  Sunnyside  Ditch 
from  which  to  secure  water ;  that  in  the  midst  of  the  irrigating  season, 
to  wit,  about  the  month  of  June,  in  the  year  1911,  the  defendants  to 
the  bill,  who  are  the  appellees  here,  claiming  to  act  as  officers  of  the 
Reclamation  Service  of  the  United  States,  wrongfully  and  without 
warrant  of  law  made  an  assessment  against  the  complainant  to  the 
extent  of  95  cents  per  acre  for  the  use  of  the  water,  and  demanded 
payment  thereof;  that  the  complainant  refused  to  pay  the  charge  so 
assessed,  and  thereupon  the  defendants,  claiming  to  act  as  officers  of 
the  Reclamation  Service,  wrongfully  and  without  warrant  of  law  shut 
off  the  water  from  the  complainant's  land,  and  threatened  to  continue 
to  refuse  to  supply  any  water  therefor,  unless  the  complainant  should 
pay  upon  demand  charges  from  time  to  time  assessed,  in  the  manner 
above  indicated,  against  the  land  of  the  complainant,  as  a  pretended 
charge  for  the  maintenance  of  the  said  ditch;  that  the  charge  was 
arbitrarily  fixed,  without  authority  of  law,  and  without  regard  to 
the  actual  cost  of  maintaining  the  ditch,  and  that  the  defendants 
threatened  to  collect  the  charge  so  assessed,  and,  if  the  same  was  not 
paid  upon  demand,  to  refuse  the  complainant  water  from  the  ditch 
for  use  upon  his  land. 

The  defendants  answered  the  amended  bill,  and  pleaded,  among  oth- 
er things,  in  justification  of  the  allegations  of  the  amended  bill  in 
respect  to  the  arbitrary  assessment  of  95  cents  an  acre  and  the  coer- 
cive attempt  to  collect  the  same,  as  follows : 

**For  answer  unto  paragraph  VII  of  the  amended  bill,  defendants  say 
that  the  Secretary  of  the  Interior  on  November  18,  1908,  fixed  a  charge  for 
the  operation  and  maintenance  under  said  Sunnyside  Unit  for  the  year  1909, 
and  until  further  notice,  at  ninety-five  (95)  cents  per  acre  per  annum,  which 
said  order  has  not  since  been  abrogated,  modified,  or  changed,  and  is  now 
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in  foil  force  aad  effect,  and  the  def^dant  [plaintiff]  baa  at  all  tiroes  hereto- 
fore paid  such  operation  and  maintenance  fee  as  required  by  said  ord»  of 
the  Secretary  of  the  Interior." 

[1]  The  sole  point  presented  for  decision  is  whether  the  act  of  Con- 
gress of  June  17,  1902  (32  Stat  389),  requires  the  cost  of  operation 
and  maintenance  of  the  ditch  in  question  to  be  paid  by  the  water 
users  prior  to  the  time  when  the  payments  required  by  tfie  act  shall 
have  been  made  for  the  major  portion  of  the  lands  irrigated  from 
the  waters  of  the  particular  works  in  question.  The  first  thing  to 
do  in  such  a  case  is  to  see  just  what  the  lawmaking  power  has  enacted. 
If  the  provisions  of  the  statute  are  plain  and  unambiguous,  the  courts 
must  accept  the  law  as  there  declared;  otherwise,  they  would  usurp 
the  fimction  of  the  legislative  department  of  the  government  Of 
course,  if  the  provisions  of  the  statute  in  question  be  uncertain,  con- 
flicting, or  ambiguous,  they  become  the  proper  subject  for  construc- 
tion, which  is  a  fimction  of  the  court,  in  which  event,  and  in  aid  there- 
of, resort  may  be  had  to  any  construction  put  upon  it  by  any  subse- 
quent act  of  the  same  legislative  body,  if  such  there  be,  and  to  the 
construction  placed  thereon  by  that  department  of  the  government 
charged  with  the  execution  of  the  law,  and,  in  order  that  the  court 
may  be  enlightened  in  its  effort  rightly  to  construe  the  language  em- 
ployed in  the  statute,  reference  may  also  be  had  to  the  legislative  de- 
bates during  the  pendency  of  the  enactment  These  observations  are 
so  well  supported  by  the  authorities  as  to  make  extended  reference 
to  them  unnecessary.  We  therefore  cite  only,  among  the  many  to 
that  -effect,  Houghton  v.  Payne,  194  U.  S,  99,  24  Sup.  Ct  590,  48 
L.  Ed.  888;  Fairbank  v.  United  States,  181  U.  S.  310,  21  Sup.  Ct. 
648,  45  L.  Ed.  862;  Hamilton  v.  Rathbone,  175  U.  S.  421,  20  Sup. 
Ct  155,  44  L.  Ed.  219;  United  States  v.  Goldenberg,  168  U.  S.  102, 
18  Sup.  Ct.  3,  42  L.  Ed.  394;  Lake  County  v.  Rollins,  130  U.  S.  670, 
9  Sup.  Ct.  651,  32  L.  Ed.  1060;  United  States  v.  Tanner,  147  U. 
S.  661,  13  Sup.  Ct  436,  37.  L.  Ed.  321;  United  States  v.  Alger,  152 
U.  S.  384,  14  Sup.  Ct  635,  38  L.  Ed.  488;  Webster  v.  Luther,  163 
U.  S.  331,  16  Sup.  Ct  963,  41  L.  Ed.  179;  Bate  Refrigerating  Com- 
pany V.  Sulzberger,  157  U.  S.  1,  15  Sup.  Ct  508,  39  L.  Ed.  601; 
St.  Paul,  etc.,  Railway  Company  v.  Phelps,  137  U.  S.  528,  11  Sup.  Ct 
168,  34  L.  Ed.  767. 

[2]  Looking  at  this  statute,  it  is  seen  that  by  its  first  section  it  is 
provided  that  all  moneys  received  from  the  sale  and  disposal  of  pub- 
lic lands  in  certain  named  states  and  territories  (Washington  among 
them),  and  with  certain  exceptions  not  important  to  be  mentioned, 
shall  be  and  are — 

'^reserved,  set  aside,  and  appropriated  as  a  special  fund  in  the  treasury  to  be 
known  as  the  'Reclamation  Fund*  to  be  used  in  the  examination  and  survey 
for  and  tbe  construction  and  maintenance  of  irrigation  works,  for  the  stor- 
age, diversion  and  development  of  waters  for  the  reclamation  of  arid  and 
semi-arid  lands  in  the  said  states  and  territories,  and  for  the  payment  of 
ail  other  exp^iditures  provided  for  in  this  act;  provided,"  etc. 

By  the  second  section  of  the  act  the  Secretary  of  the  Interior  was 
authorized  and  directed  to  make  examinations  and  surveys  for,  and 
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to  locate  and  construct,  as  therein  provided,  irrigation  works  for  the 
storage,  diversion,  and  development  of  waters,  including  artesian 
wells,  and  to  report  to  Coogress  at  the  beginning  of  each  regular  ses- 
sion the  results  of  such  examination  and  surveys,  and  other  matters 
not  here  necessary  to  state.  By  the  third  section  the  Secretary  of 
the  Interior  was,  among  other  things,  authorized  to  determine  wheth- 
er or  not  the  particular  irrigation  project  is  practicable  and  advisa- 
ble,- and  the  fourth,  fifth,  sixth,  and  tenth  sections  of  the  act  are  as 
follows : 

"Sec  4.  That  upon  the  determination  by  the  Secretary  of  the  Interior  that 
any  irrigation  project  is  practicable,  he  may  cause  to  be  let  contracts  for  the 
construction  of  the  same,  in  such  portions  or  sections  as  it  may  be  practicable 
to  construct  and  complete  as  parts  of  the  whole  project,  providing  the  neces- 
sary funds  for  such  portions  or  sections  are  available  in  the  reclamation 
fund,  and  thereupon  he  shaU  give  public  notice  of  tlie  lands  irrigable  under 
such  project,  and  Umit  of  area  per  entry,  which  limit  shaU  represent  the 
acreage  which,  in  the  opinion  of  the  Secretary,  may  be  reasonably  required 
for  the  support  of  a  family  upon  the  lands  in  question;  also  of  the  charges 
which  sbiaU  be^made  per  acre  upon  the  said  entries,  and  upon  lands  in  private 
ownership  which  may  be  irrigated  by  the  waters  of  the  said  irrigation  proj- 
ect, and  the  number  of  annual  installments,  not  exceeding  ten,  in  which  such 
charges  shall  be  paid  and  the  time  when  such  payments  shaU  commence. 
The  said  charges  shall  be  determined  with  a  view  of  returning  to  the  recla- 
mation fund  the  estimated  cost  of  construction  of  the  project,  and  shaU  be 
apportioned  equitably:  Provided,  that  in  aU  construction  work  eight  hours 
shall  constitute  a  day*s  work,  and  no  MongoUan  labor  shall  be  employed 
thereon. 

"Sec.  5.  Th&t  the  entryman  upon  lands  to  be  irrigated  by  such  works  shall, 
in  addition  to  compUance  with  the  homestead  laws,  reclaim  at  least  one-half 
of  the  total  irrigable  area  of  his  entry  for  agricultural  purposes,  and  before 
receiving  patent  for  the  lands  covered  by  his  entry  shall  pay  to  the  govern- 
ment the  charges  apportioned  against  such  tract,  as  provided  in  section  four. 
No  right  to  the  use  of  water  for  land  in  private  ownership  shalb  be  sold  for 
a  tract  exceeding  one  hundred  and  sixty  acres  to  any  one  landowner,  and  no 
such  sale  shall  be  made  to  any  landowner  unless  he  be  an  actual  bona  fide 
resident  on  such  land,  or  occupant  thereof  residing  in  the  neighborhood  of 
said  land,  and  no  such  right  shall  permaneiitly  attach  untU  aU  payments 
therefor  are  made.  T^e  annual  installments  shall  be  paid  to  the  receiver  of 
the  local  land  office  of  the  district  in  which  the  land  is  situated,  and  a  faU- 
ure  to  make  any  two  payments  when  due  shall  render  the  entry  subject  to 
cancellation  with  the  forfeiture  of  all  rights  under  this  act,  as  weU  as  o£ 
any  moneys  already  paid  thereon.  All  moneys  received  from  the  above 
sources  shall  be  paid  into  the  reclamation  fund.  Registers  and  receivers  shaU 
be  allowed  the  usual  commissions  on  all  moneys  paid  for  lands  entered  under 
this  act 

"Sec.  6.  That  the  Secretary  of  the  Interior  Is  hereby  authorized  and  di- 
rected to  use  the  reclamation  fund  for  the  operation  and  maintenance  of  all 
reservoirs  and  irrigation  works  constructed  under  the  provisions  of  this  act: 
Provided,  that  when  the  payments  required  by  this  act  are  made  for  the 
major  portion  of  the  lands  irrigated  from  the  waters  of  any  of  the  worlds 
herein  provided  for,  then  the  management  and  operation  of  such  irrigatiou 
works  shall  pass  to  the  owners  of  the  lands  irrigated  thereby,  to  be  main- 
tained at  their  expense  under  such  form  of  organization  and  under  such, 
rules  and  regulations  as  may  be  acceptable  to  the  Secretary  of  the  Interior: 
Provided,  that  the  title  to  and  the  management  and  operation  of  the  reser- 
voirs and  the  works  necessary  for  their  protection  and  operation  shall  re- 
main in  the  government  until  otherwise  provided  by  Congress." 

"Sec.  10.  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  per- 
form any  and  aU  acts  and  to  make  such  rules  and  regulations,  as  may  be 
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necessary  and  proper  for  the  purpose  of  carrying  tbe  provisions  of  this  act 
into  full  force  and  dOTect" 

It  is  thus  seen  that  by  the  first  section  of  the  act  Congress  explicitly 
declares  that  the  reclamation  fund  thereby  created  shsdl  be  used  not 
only  in  the  examination,  survey,  and  construction  of  the  irrigation 
works  provided  for,  but  also  for  their  maintenance,  and  for  the  pay- 
ment of  all  other  expenses  provided  for  in  the  act.  In  the  fourth 
section,  in  authorizing  the  Secretary  of  the  Interior  to  let  contracts 
for  the  construction  of  any  irrigation  project  he  may  have  determined 
to  be  practicable,  "in  such  portions  or  sections  as  it  may  be  practicable 
to  construct  and  complete  as  parts  of  the  whole  project,"  Congress 
expressly  made  that  authority  conditional  upon  the  existence  in  the 
reclamati(Hi  ftmd  of  available  necessary  funds  for  such  portions  or 
sections,  and,  furthermore,  expressly  declared  that: 

"The  charges  which  shall  he  made  per  acre  upon  the  said  entries,  and  upon 
lands  in  private  ownership  which  may  he  irrigated  by  the  waters  of  the  said 
irrigation  project"  (public  notice  of  which  the  Secretary  was  ther^y  directed 
to  give)  "shall  be  determined  with  a  view  of  returning  to  the  reclamation 
fund  the  estimated  C08t  of  construction  of  the  project,  and  shall  be  appor- 
tioned equitably." 

In  the  case  of  United  States  v.  Cantrall  (C.  C.)  176  Fed.  949,  cited 
and  relied  upon  by  the  appellees,  the  court  said  that  when  section  4 
of  the  act — 

•'empowered  the  Secretary  of  the  Interior  to  fix  and  determine  the  diarges 
agahist  the  land,  it  must  have  intended  that  he  should  thereby  cover  the  cost 
of  maintenance  and  operation  while  in  control  of  the  United  States,  as  well 
as  coDstruction.  I  cannot  find,"  said  the  learned  Judge,  **anything  in  the 
language  which  makes  it  unlawful  for  the  Secretary  to  divide  the  charges 
made  by  him  against  the  land  into  two  parts,  one  for  construction  and  the 
other  for  maintenance  and  operation.  It  is  true  he  is  authorized  by  section 
6  ta  use  the  reclamation  fund  for  the  operation  and  maintenance  of  the  sys- 
tem untU  the  management  thereof  passes  to  the  landowners,  but  he  is  at 
the  same  time  required  by  section  4  to  levy  such  a  charge  against  the  land 
as  wiU  return  to  the'  fund  the  estimated  cost  thereof  [of  the  system}.  Un- 
less, therefore^  he  has  authority  to  cover  the  cost  of  operation  and  main- 
tenance by  charge  upon  the  lands,  the  system  must  lie  dormant  and  unused 
until  the  major  portion  of  the  entrymen  shall  psiy  the  charges  for  cost  of 
construction  in  full,  or  in  time  the  fund  will  be  exhausted  and  depleted,  a 
result  evidently  not  intended  by  Congress.  Such  a  construction  of  the  act  is 
not  required  by  its  language,  and  would  be  inconsistent  with  its  general 
intent  and  purposes.** 

Not  only  do  we  find  nothing  in  section  4  of  the  act  requiring  the 
Secretary  of  the  Interior  to  levy  such  a  charge  against  the  land  as 
wiU  return  to  the  reclamation  fund  the  entire  estimated  cost  of  the 
system,  but  we  are  of  the  c^inion  that  the  express  declaration  of 
Congress  in  the  very  same  section,  declaring  that  "the  said  charges 
shall  be  determined  with  a  view  of  returning  to  the  reclamation  fund 
the  estimated  cost  of  construction  of  the  project,  and  shall  be  appor- 
tioned equitably,"  precludes  the  reading  into  that  section  the  further 
cost  "of  operation  and  maintenance"  of  the  system:  First,  because 
to  do  so  would  be  to  legislate,  which  the  court  has  no  power  to  do; 
and,  second,  because  it  would  b^  to  legislate  in  direct  contravention 
of  other  provisions  of  the  same  act,  namely,  of  that  provision  of  sec- 
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tion  5  where  it  is  provided  that  the  entryman  upon  lands  to  be  irri- 
gated by  such  works  "before  receiving  patent  for  the  lands  covered 
by  his  entry  shall  pay  to  the  government  the  charges  apportioned 
against  such  tract,  as  provided  in  section  four"  and  of  that  portion  of 
section  1  of  the  act  which  expressly  declares  that  the  reclamation  fund 
shall  be  "used  in  the  examination  and  survey  for  and  the  construc- 
tion and  maintenance  of  irrigation  works,  for  the  storage,  diversion 
and  development  of  waters  for  the  reclamation  ql  arid  and  semi-arid 
lands  in  the  said  states  and  territories,  and  for  the  payment  of  all 
other  expenditures  provided  for  in  this  act,"  and  particularly  in  con- 
travention of  this  express  and  explicit  provision  of  section  6  of  the 
act: 

'*That  the  Secretary  of  the  Interior  is  hereJyy  authorized  and  directed  to 
use  the  reclamation  fund  for  the  operation  and  maintenance  of  all  reservoir$ 
and  irrigation  tvorks  constructed  under  the  provisions  of  this  act:  Provided, 
that  when  the  payments  required  hy  this  act  are  made  for  the  major  portion 
of  the  lands  irrigated  from  the  waters  of  any  of  the  works  herein  provided 
for,  then  the  management  and  operation  of  such  irrigation  works  shall  pass 
to  the  oioners  of  the  lands  irrigated  thereby,  to  he  maintained  at  their  ex- 
pense  under  such  form  of  organization,  and  under  such  rules  and  regulations 
as  may  be  acceptable  to  the  Secretary  of  the  Interior:  Provided^  that  the 
title  to  and  the  management  and  operation  of  the  reservoirs  and  the  works 
necessary  for  their  protection  and  operation  shall  remain  in  the  government 
untU  otherwise  provided  by  Congress." 

We  confess  ourselves  unable  to  see  any  ambiguity  in  the  act,  and 
are  of  the  opinion  that  the  intent  of  Congress  is  plainly  stated  in  its 
provisions.  We  must,  therefore,  take  the  law  as  we  find  it  enacted, 
and  give  it  effect  without  regard  to  the  construction  adopted  by  the 
Department,  of  the  Interior,  and  notwithstanding  the  opinion  of  the 
learned  Attorney  General  (27  Opins.  Atty.  Gen.  36Q-374),  for  both 
of  which  we  entertain,  as  we  should,  the  highest  respect.  That  the 
view  we  take  of  the  act  is  in  acc9rd  with  what  must  have  been  the 
understanding  of  Congress  in  making  the  enactmeift  is  shown  by  these 
proceedings  in  the  Senate  and  House  of  Representatives  in  reference 
to  the  measure,  as  disclosed  by  the  Congressional  Record.  In  the 
report  of  the  Senate  Committee  (Cong.  Rec.  vol.  35,  part.  3,  page 
2276)  is  the  following: 

"It  also  provides  that  the  cost  of  operation  and  maintenance  of  reservoirs 
and  irrigation  works  shall  be  paid  from  the  irrigation  fund,  but  when  pay- 
ments are  made  on  the  major  portion  of  the  lands  irrigated  under  any  project, 
the  management  and  operation  of  all  works,  except  reservoirs  and  the  works 
necessary  for  their  operation  and  production,  shall  pass  to  the  owners  of  the 
land,  to  be  maintained  at  their  expense  under  rules  prescribed  by  the  Sec> 
retary." 

And  in  the  course  of  the  speech  of  Representative  Jones,  of  the 
state  of  Washington,  now  a  Senator  of  that  state,  made  in  advocacy 
of  the  measure  (Cong.  Rec.  vol.  35,  part  7,  p.  6753),  is  the  following: 

"  ♦  ♦  ♦  In  other  words,  the  government  gets  its  money  back.  This  pay- 
ment, it  may  be  said,  however,  goes  into  the  reclamation  fund  to  be  re-ex- 
pended. This  is  true,  but  whenever  the  government  ceases  to  construct -irri- 
gation works  and  all  the  land  is  taken  and  paid  for,  the  fund  is  entire  and 
can  be  turned  back  into  the  general  treasury,  so  that  in  the  end  the  govern- 
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ment  will  recelre  all  of  its  expenditures,  ezc^;»t,  probably,  snch  amount  as 
may  be  expended  for  maintenance." 

And  Representative  Ray,  speaking  in  opposition  to  the  measure, 
said  at  page  6683  of  volume  35,  part  7,  of  the  Congressional  Record: 

'^t  is  conceded  that  tbe  money  never  can  come  bade,  because  tbe  cost  of 
maintenance  or  tbe  cost  of  tiie  extension  and  repairs  wiU  use  aU." 

For  the  reasons  stated,  the  judgment  of  the  court  below  must  Jbe 
and  is  reversed,  and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  views  above  expressed. 

GILBERT,  Circuit  Judge  (dissenting).  Although  the  question  of 
the  construction  of  one  of  tiie  provisions  of  the  act  here  involved  is  not 
wholly  free  from  doubt,  I  am  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed  for  the  following  reasons: 

1.  It  was  clearly  the  intention  of  Congress  that  none  of  the  rec- 
lamation fund  should  be  dissipated  in  tfie  construction  or  mainte- 
nance of  reservoirs  or  of  irrigation  works,  but  that  all  moneys  so 
expended  should  be  returned  to  the  fund,  thereafter  to  be  used  in 
other  similar  projects.  In  American  Tobacco  Co.  v.  Werckmeister, 
207  U.  S.  284,  293,  28  Sup.  Ct.  72,  74  (52  U  Ed.  208),  the  court  said: 

'^nt  in  construing  a  statute  we  are  not  always  confined  to  a  literal  read- 
ing, and  may  consider  Its  object  and  purpose^  tbe  tbings  witb  wbicb  it  is 
dealing,  and  tbe  condition  of  affairs  wbicb  led  to  its  enactment,  so  as  to 
^ectuate  ratber  tban  destroy  tbe  spirit  and  force  of  tbe  law  wbicb  tbe  Leg- 
islature intended  to  enact" 

In  the  opinion  of  the  majority  of  this  court  certain  language  is 
quoted  from  the  report  of  the  Senate  committee  upon  the  bill  when 
it  was  under  consideration  in  that  body,  in  which  it  was  stated  that 
the  bill  "provides  that  the  cost  of  operation  and  maintenance  of  res- 
ervoirs and  cost  of  works  shall  be  paid  from  the  irrigation  fund." 
When  the  remainder  of  the  report  is  read,  however,  it  will  be  seen 
that  the  meaning  of  the  passage  so  quoted  is  that  such  cost  of  opera- 
tion and  maintenance  shall  be  paid  in  the  first  instance  only  from 
the  irrigation  fund,  and  that  it  was  the  understanding  of  the  com- 
mittee that  the  bill  required  that  such  expense  be  repaid  to  the  fund 
by  the  entrymen  on  the  irrigated  lands,  for  the  report  says : 

"By  tbis  metbod  tbe  fund  wUl  constantly  be  replenished,  making  irrigation 
practically  a  self-supporting  enterprise,  and,  according  to  estimates  by  tbe 
geological  survey,  ultimately  putting  money  into  tbe  treasury." 

All  that  was  said  upon  the  subject  in  the  debate  in  the  Senate  is 
in  harmony  with  this  idea.  Thus,  Senator  Piatterson  expressed  his 
belief  that  the  proposed  law  was  "so  framed  that  the  fund  it  pro- 
duces will  be  a  constantly  accumulating  fund."  Another  Senj^tor  said 
that  the  fund  would  "tie  perpetual,"  and  another  said  that  the  bill 
provides  for  the  "return  of  the  fund."  The  same  view  is  still  more 
clearly  expressed  in  the  report  of  the  committee  of  the  House,  which 
declares  that  the  expenditure  of  the  proceeds  of  the  sales  of  public 
lands  to  be  used  under  the  bill  was — 

"by  no  means  a  direct  expenditure,  but  is  ratber  In  tbe  nature  of  a  loan, 
Inasmucb  as  tbe  settler  is  to  pay  to  tbe  goyemment  tbe  cost  of  tlie  reclamn- 
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tlon  of  his  land.  •  •  •  It  Is  true  that,  If  the  bill  becomes  a  law  and 
works  satisfactorily,  in  the  course  of  time  a  large  sum  of  money  will  be 
spent  by  the  government  in  the  construction  of  irrigation  works;  but  under 
the  provisions  of  the  bill  all  of  these  sums  are  to  be  repaid,  so  that  the  rec- 
lamation fundt  instead  of  decreasing,  will  constantly  increase.  The  only 
actual  expenditure  under  the  bill  not  reimbursable  would  be  certain  items 
of  administration,  surveys^  and  examinations  of  projects,  the  constructLou 
of  which,  for  one  reason  or  another,  might  not  be  undertaken." 

TThe  quotation  in  the  opinion  of  the  maprity  of  this  court  from  the 
remarks  of  Mr.  Ray  is,  I  submit,  misunderstood.  When  all  that  he 
said  is  considered,  it'  will  be  seen  that  his  objection  to  the  bill  was, 
not  that  the  money  expended  in  construction  and  maintenance  would 
not  come  back  to  the  reclamation  fund,  but  that  it  would  never  come 
back  to  the  "public  treasury,"  for  he  said : 

"Now,  whatever  comes  back  from  the  men  who  take  up  these  lands  is  not, 
under  this  bill,  to  come  'back  into  the  public  treasury,  and  to  be  used  for  the 
benefit  of  all  the  people;  but  that  money  is  to  be  used  in  the  repair  of  ex- 
isting, and  in  the  construction  and  extension  of  other,  irrigation  works,  and 
it  is  conceded,  I  may  say,  by  the  committee  on  irrigation,  and  conceded 
everywhere,  that  the  public  treasury  will  never  get  back  the  cost  of  con- 
struction." 

And  Mr.  Ray  predicted  that,  if  the  money  was  ever  returned  to  the 
public  treasury,  it  would  be  "away  in  the  far-distant  future,  when 
the  present  generation  and  its  descendants,  their  great-grandchildren 
and  their  great-great-grandchildren,  are  all  gone."  Mr.  Mondell,  in 
discussing  the  bill,  said  that  it  was  the  purpose  thereof  to  require  the 
settlers  to  "pay  to  the  government  every  dollar  of  its  expenditure  in 
bringing  water  to  their  land,  and  in  addition  to  that  the  great  cost  of 
building  laterals,  of  leveling  the  land,  and  preparing  it  for  irrigation." 
The  only  discordant  note  is  found  in  the  remarks  of  Mr.  Jones,  of 
Washington,  who  discovered  in  the  language  of  the  act  ground  for 
apprehending  that  the  government  would  "probably"  not  get  back 
the  money  expended  for  maintenance.  Debates  in  Congress,  however, 
are  not  appropriate  sources  from  which  to  discover  tihe  meaning  of 
statutes.  Appropriate  sources  are  the  reports  of  the  committees  of 
either  branch  of  Congress.  Binns  v.  United  States,  194  U.  S.  486, 
24  Sup.  Ct.  816,  48  L.  Ed.  1087;  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  457,  12  Sup.  Ct.  511,  36  L.  Ed.  226. 

2.  The  language  of  the  statute  is  not  repugnant  to  the  evident  in- 
tention of  Congress.  Section  1  of  the  act  authorizes  the  expenditure 
of  the  money  of  the  reclamation  fund  for  the  "construction  and  main- 
tenance" of  irrigation  works.  Section  6  directs  the  Secretary  of  the 
Interior  to  use  that  fund  for  the  "operation  and  maintenance"  of  each 
of  such  works  until  the  time  when  payments  shall  have  been  made 
for  the  inajor  portion  of  the  lands  irrigated  from  the  waters  of  such 
works,  after  which  the  management  and  operation  shall  pass  to  the 
owners  of  the  lands  irrigated.  Section  4  provides  for  the  repayment 
to  the  reclamation  fund  of  the  moneys  so  expended  by  charges  equi- 
tably assessed  against  the  settler,  and  it  declares  that : 

"The  said  charges  shall  be  determined  with  a  view  of  returning  to  the 
reclamation  fund  the  estimated  cost  of  construction  of  the  project.*' 
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•  I  submit  that  the  words  "construction  of  the  project"  are  used  in 
a  broad  and  comprehensive  sense,  and  that  they  mean  the  construc- 
tion, repair,  and  maintenance  of  the  project,  until  it  shall  be  turned 
over  to  the  beneficiaries  thereof  under  the  provisions  of  section  6. 
The  construction  of  an  irrigation  system  thereafter  to  be  delivered  to 
others  may  fairly  be  said  to  involve  the  maintenance  thereof  until  the 
time  of  delivery.  Such  maintenance  and  keeping  in  repair  is  included 
in  the  construction.  The  maintenance  is  the  holding  together  that 
which  is  put  together  in  construction.  The  word  "construction,"  as 
used  in  statutes,  has  often  been  given  such  a  meaning.  Under  a  statute 
authorizing  the  issuance  of  bonds  for  "constructing  public  roads,"  it 
was  held  that  the  term  "constructing"  was  used  in  a  comprehensive 
sense,  and  meant  not  merely  the  construction  of  new  roads,  but  meant 
the  maintenance  and  betterment  of  roads  already  in  existence.  West- 
em  v.  Hancock  County,  98  Miss.  800,  54  South.  307.  So  it  was  held, 
under  a  statute  authorizing  cities  and  towns  "to  construct  waterworks 
and  light  plants,"  that  the  words  conferred  authority  to  purchase  wa- 
terworks and  light  plants  already  constructed  by  private  enterprise. 
Seymour  v.  City  of  Tacc«na,  6  Wash.  138,  32  Pac.  1077.  And  in 
construing  an  act  which  autfiorized  the  city  of  Brooklyn  to  "con- 
struct" a  sewer,  the  court  said : 

"Nor  do  we  think  that  the  phrases  to  constract'  and  'to  be  constmcted' 
are,  in  the  purview  of  this  act,  to  be  confined  to  the  bare  cost  of  building  a 
sewer.  Doubtless  to  construct  is  primarily  to  form ;  to  buUd  together ;  and 
the  power  to  construct  may  in  many  cases  end  when  the  work  of  building  is 
done.  But  here  the  power  to  construct  is  the  power  to  keep  together,  as  well 
as  the  power  to  put  together,  the  power  to  maintain,  protect,  and  preserve, 
as  well  as  the  power  to  erect"    Matter  of  AppUcadon  of  Fowler,  53  N.  T.  60. 

3.  The  contemporaneous  construction  of  the  statute  by  the  exec- 
utive officers  of  the  government,  whose  duty  it  was  to  execute  it,  is 
in  harmony  with  the  legislative  intent,  as  shown  by  the  reports  of 
the  committees  of  the  Senate  and  the  House,  and  such  construction 
should  not  be  overruled  "without  cogent  reasons."  United  States  v. 
Moore,  95  U.  S.  760,  24  L.  Ed.  588;  Pennoyer  v,  McConnaughy, 
140  U.  S.  1,  23,  11  Sup,  Ct.  699,  35  L.  Ed.  363. 
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(arcuit  Court  of  Appeals,  Fifth  Circuit    Octol)^  28,  1912.) 

No.  2,413. 

Bakkbuptct  (t  288*) — Ownebship  of  Pbopebtt — ^DrrBBiaNATion — SuicMABt 
Pboceedings — ^Adyebsb  Claim. 

A  bank,  holding  notes  against  a  bankrupt  for  an  amount  larger  than 
the  bankrupt's  total  deposits,  claimed  the  right  to  set  off  the  notes 
against  the  deposits.  The  trustee  claimed  that  the  deposits  had  been 
made  under  a  special  arrangement  for  the  benefit  of  all  the  bankrupt's 
creditors,  to  be  paid  to  them  on  their  debts  pro  rata,  and  that  the  bank 
had  notice  thereof.  The  deposits  were  entered  on  the  bank*8  books  to 
the  credit  of  the  bankrupt,  without  anything  to  show  that  they  were 
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Other  than  ordinary  deposits,  the  greater  part  of  which,  at  the  time  of 
the  institution  of  bankruptcy,  consisted  of  the  proceeds  of  a  note  given 
to  the  bankrupt  for  the  purchase  of  its  goods.  Held^  that  the  bank's 
daim  was  not  merely  colorable,  but  was  an  adversary  one,  which  <M)uld 
be  determined  only  in  a  plenary  suit  between  the  bank  and  the  trustee, 
and  not  by  summary  proceedhigs  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  447;    Dec. 
Dig.  {  28a*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Geor^a ;  Emory  Speer,  Judge. 

Summary  proceeding  by  J.  S.  Hopkins,  trustee  in  bankruptcy  of 
the  Montgomery  Drug  Company,  against  the  First  National  Bank  of 
Thomasville,  Ga.  From  an  order  requiring  the  bank  to  pay  over  cer- 
tain deposits  to  the  trustee,  it  appeals.    Reversed. 

W.  C.  Snodgrass  and  J.  H.  Merrill,  both  of  Thomasville,  Ga.,  for 
appellant. 

J.  B.  Copeland,  of  Valdosta,  Ga.,  and  George  S.  Jones  and  Orville 
A.  Park,  both  of  Macon,  Ga.,  for  appellee. 

Before  PARDEE,  Circuit  Judge,  and  NEWMAN  and  MEEK, 
District  Judges. 

NEWMAN,  District  Judge.  The  judgment  of  the  court  which  is 
for  review  here  is  a  judgment  and  order  made  on  a  summary  pro- 
ceeding instituted  by  J.  S.  Hopkins,  trustee  in  bankruptcy  of  the 
Montgomery  Drug  Company,  against  the  First  National  Bank  of 
Thomasville,  Ga.  The  order,  which  was  the  final  disposition  of  the 
matter  then  before  the  court,  directed  the  bank  to  pay  over  to  Hop- 
kins, trustee,  "forthwith,"  the  sum  of  $10,298.54,  the  amount  of  mon- 
ey in  the  possession  of  said  bank  belonging  to  the  estate  of  the  Mont- 
gomery Drug  Company,  bankrupt,  together  with  interest  thereon  at 
the  rate  of  7  per  cent,  per  annum  from  the  17th  day  of  November, 
1911. 

Without  reference  to  the  merits  of  the  matter  in  controversy,  we 
must  first  consider  whether,  under  the  facts,  it  was  a  case  where  a 
summary  proceeding,  and  an  order  made  therein,  was  justified,  or 
whether  it  was  a  case  in  which  the  defendant  was  entitled  to  be  heard 
in  a  plenary  proceeding  instituted  by  the  trustee,  going  through  the 
regular  course  of  such  proceedings  and  with  the  rights  incident  there- 
to. The  respondent  to  the  rule  made  in  the  summary  proceeding 
raised  this  question  by  demurrer  at  the  beginning  of  the  proceeding 
and  in  response  to  the  trustee's  petition,  and  also  by  special  objection 
to  the  petition  made  when  the  matter  came  on  for  a  hearing  before 
the  District  Judge.  These  objections  to  the  character  of  the  proceed- 
ing were  overruled,  and  the  court  proceeded  to  hear  the  matter  upon 
certain  evidence  which  had  been  tciken  by  reference  to  a  master,  and 
made  the  order  referred  to  above. 

The  amount  named  in  the  judge's  order,  and  which  the  bank  was 
directed  to  pay  over  at  once  to  the  trustee,  was  on  deposit  in  the 
bank  to  the  credit  of  the  Montgomery  Drug  Company  when  bank- 
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ruptcy  proceedings -were  instituted  against  that  company.  The  bank 
held  notes  against  the  Montgomery  Drug  Company  for  a  larger 
amount  than  the  Drug  Company's  total  deposits,  and  claimed  the 
right  to  set  off  the  notes  against  the  deposits.  The  objection  to  this 
on  the  part  of  the  trustee  for  the  Montgomery  Drug  Company  was 
that  nearly  all  of  the  deposits  standing  to  the  credit  of  the  Montgom- 
ery Drug  Company  in  the  bank  had  been  deposited  under  a  special 
arrangement,  by  which  it  was  put  there  for  the  benefit  of  all  the 
creditors  of  the  Drug  Company,  to  be  paid  to  them  on  their  debts, 
pro  rata,  and  that  the  bank  ofBcers  had  notice  that  such  was  the 
character  of  the  deposits. 

This  was  the  matter  at  issue  between  the  parties — ^that  is,  between 
the  trustee  in  bankruptcy  and  the  bank — ^when  this  summary  proceed- 
ing was  instituted.  The  deposits  were  entered  on  the  books  of  the 
bank  to  the  credit  of  the  Montgomery  Drug  Company,  and  were  or- 
dinary deposits  put  by  the  bank  on  the  Drug  Company's  dieposit  book. 
There  was  nothing  whatever  on  the  books  of  the  bank  to  show  that 
it  was  anything  other  than  an  ordinary  deposit.  The  proceeds  of  a 
note  given  to  the  Montgomery  Drug  Company,  for  the  purchase  of 
its  goods,  amounting  to  $10,000,  and  put  to  the  credit  of  the  Mont- 
gomery Drug  Company,  constituted  the  greater  part  of  the  deposits 
at  the  time  of  the  institution  of  the  bankruptcy  proceedings. 

It  is  generally  understood,  of  course,  that  Mueller  v.  Nugent,  184 
U.  S.  1,  15,  22  Sup.  Ct.  269,  275  (46  L.  Ed.  405),  lays  down  the  rule 
governing  in  such  cases,  which  is  stated  in  the  opinion  by  Chief  Jus- 
tice Fuller  as  follows: 

"But  suppose  that  respondent  had  asserted  that  he  had  the  right  to  pos- 
session by  reason  of  a  claim  adverse  to  the  bankrupt,  th^  bankruptcy  court 
had  the  power  to  aseertaiu  whether  any  basis  for  such  a  claim  actually  ex- 
isted at  the  time  of  the  filing  of  the  petition.  The  cdurt  would  have  been 
bound  to  enter  upon  that  inquiry,  and  in  doing  so  would  have  undoubtedly 
acted  within  its  Jurisdiction,  while  its  conclusion  might  have  been  that  an 
adverse  claim,  not  merely  colorable,  but  real,  even  though  fraudulent  and 
voidable^  existed  in  fact,  and  so  that  it  must  decline  to  finally  adjudicate 
on  the  merits.  If  it  erred  in  its  ruling  either  way,  its  action  would  be  sub- 
ject to  review." 

A  distinction  must  be  drawn,  therefore,  between  a  real  adverse 
claim  and  a  claim  merely  colorable.  In  Mueller  v.  Nugent,  supra 
(184  U.  S.,  at  page  17,  22  Sup.  Ct.,  at  page  276  [46  L.  Ed  405]), 
it  is  said  in  the  opinion. 

"In  the  case  before  us,  William  T.  Nugent  held  this  money  as  the  agent 
of  his  father,  the  bankrupt,  and  without  any  claim  of  adverse  interest  in 
himself.  If  it  was  competent  to  deal  with  Davidson,  the  assignee  in  the  case 
of  Dryan  v.  Bernheimer,  by  summary  proceedhig,  William  T.  Nugent  could 
be  dealt  with  in  the  same  way." 

The  bankrupt's  son  held  money  of  his  father,  to  which  he  made 
no  claim  whatever,  and  he  was  ordered,  in  the  summary  proceeding, 
to  turn  it  over  to  the  trustee. 

In  the  case  of  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  25, 
22  Sup.  Ct  293,  296  (46  h.  Ed.  413),  in  the  opinion  of  Mr.  Chief 
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Justice  Fuller,  applying  the  distinction  drawn  in  .Mueller  v.*  Nugent 
above  quoted,  to  the  facts  of  the  Comingor  Case,  this  is  said: 

"The  proceeding  was  purely  summary.  The  determination  of  the  merits 
on  the  facts  was  not  open  to  revision  by  appeal  or  writ  of  error  under  the 
bankrupt  law.  If  Comingor  had  been  entitled  to  a  trial  by  Jury,  he  could 
not  have  obtained  it  as  of  right.  The  collection  of  the  amounts  found 
due  would  be  enforceable,  not  by  execution,  but  by  commitment  'We 
think  that  it  could  not  have  been  the  intention  of  Congress  thus  to  deprive 
parties  claiming  property,  of  which  they  were  in  possession,  of  the  usual 
processes  of  the  law  of  defense  of  their  rights.'  Marshall  v.  Knox.  16  Wall. 
556  [21  L.  Bd.  481] ;  Smith  v.  Mason,  14  Wall.  419  [20  L.  Ed.  748].  The  ques- 
tion is  whether  the  District  Court  had  jurisdiction  to  flnaUy  adjudicate  tJto 
merits  in  this  proceeding.  We  have  Just  held  in  Mueller  v.  Nugent  [184  U.  S. 
1,  22  Sup.  Ct.  269,  46  D.  Ed.  405]  that  the  District  Court  has  power  to  ascer- 
tain whether  in  the  particular  instance  the  claim  asserted  Is  an  adverse 
claim  existing  at  the  time  the  petition  was  filed,  and  according  to  the  con- 
clusion reached  the  court  will  retain  Jurisdiction  or  decline  to  adjudicate  the 
merits.  Jurisdiction  as  to  the  subject-matter  may  be  limited  in  various  ways, 
as  to  civil  and  criminal  cases,  cases  at  common  law  or  in  equity  or  in  ad- 
miralty, probate  cases  or  cases  under  8|)ecial  statutes,  to  particular  classes 
of  persons,  to  proceedings  in  particular'  modes,  and  so  on.  In  many  cases 
Jurisdiction  may  depend  on  the  ascertainment  of  facts  involving  the  merits, 
and  in  that  sense  the  court  exercises  Jurisdiction  in  disposing  of  the  pre- 
liminary inquiry,  although  the  result  may  be  that  it  finds  that  it  cannot  go 
farther.  And  where,  in  a  case  like  tliat  before  us,  the  court  erroneously  re^ 
tains  Jurisdiction  to  adjudicate  the  merits,  its  action  can  be  corrected  on 
review.  We  are  of  the  opinion  that,  even  If  Comingor  could  have  consented 
to  be  pursued  in  this  manner,  he  did  not  so  consent.  He  was  ruled  to  show 
cause,  and  the  cause  he  showed  defeated  Jurisdiction  over  tiie  subject-miit- 
ter;  that  is,  Jurisdiction  to  proceed  summarily.  He  did  not  come  in  volun- 
tarily, but  in  obedience  to  peremptory  orders,  and,  although  he  participated 
in  the  proceeding  before  the  referee,  he  had  pleaded  his  claims  in  the  outset, 
and  he  made  his  formal  protest  to  the  exercise  of  Jurisdiction  before  the 
final  order  was  entered.  He  had  been  restrained  from  settling  his  accounts 
in  the  state  court  in  the  action  pending  there,  and  the  District  Court,  instead 
of  dissolving  the  injunction,  declining  Jurisdiction,  and  leaving  the  litigation 
to  the  state  court,  either  in  due  course,  or  by  plenary  suit,  adjudicated  the 
merits  and  entered  a  peremptory  order  that  he  should  pay  over,  disobedience 
of  which  order  was  punishable  by  commitment  We  think  that  in  tliis  there 
vras  error,  and  that  the  Circuit  Court  of  Appeals  was  right  in  its  decree  of 
reversal." 

In  Jaquith  v.  Rowley,  .188  U.  S.  620,  625,  23  Sup.  Ct.  369,  371  (47 
L.  Ed.  717),  in  the  opinion  by' Mr.  Justice  Peckham,  this  is  said,  re- 
ferring to  Mueller  v.  Nugent: 

**In  other  words,  Nugent's  Case  simply  holds  that,  where  the  agent  held 
money  belonging  to  the  bankrupt,  to  which  he  made  no  claim,  but  simply 
refused  to  give  up  the  property,  which  he  acknowledged  belonged  to  the 
bankrupt,  the  bankruptcy  court  had  power,  by  sumanary  proceedings,  to  or- 
der him  to  deUver  such  property  to  the  trustee  In  bankruptcy.  The  case 
before  us  is  wholly  difterent  The  surety  claims  the  right  to  hold  the  money 
as  against  everybody  until  his  liability  on  the  baU  bond  is  satisfied,  and  that 
claim  is  adverse  to  any  claim  that  the  trustee  may  make  upon  him  for  the 
money  which  is  to  indemnify  him  as  stated." 

See,  also.  Collier  on  Bankruptcy  ^h  Ed.)  p.  489  et  seq. ;  Reming- 
ton on  Bankruptcy;  vol.  1,  p.  1019,  §  1652  et  seq.;  Loveland  on 
Bankruptcy,  vol.  1,  p.  123,  §  37  et  seq. 

We  must  determine,  therefore,  on  the  facts  of  the  present  case, 
before  going  into  it  further,  whether  there  was  a  real  adverse  claim 
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on  the  part  of  the  bank,  without  reference  to  what  its  merits  might 
be  when  heard  and  determined,  or  whether  it  was  merely  colorable. 
■  It  is  perfectly  clear  to  us  that  the  claim  of  the  bank  in  this  case  was 
a  real  adverse  claim,  and  not  merely  colorable.  The  result  of  this  is 
that  the  bank  had  the  right  to  object  to  this  summary  proceeding 
which  was  instituted  against  it,  and  that  the  objection  to  such  a  pro- 
ceeding should  have  l^en  sustained,  without  prejudice  to  the  right 
of  the  trustee  to  proceed  against  it  by  plenary  suit,  as  he  might  be 
advised. 

The  order  and  judgment  of  the  District  Court  is  reversed,  and  the 
case  remanded  for  further  action  in  accordance  with  this  opinion. 


FIRST  NAT.  BANK  OF  THOMASVILLH,  GA.,  ▼.  HOPKINS. 

(Circnlt  Court  of  Appeals,  Fifth  Circuit    October  28,  1912.) 

No.  2,395. 

Petition  to  Superintend  and  Revise  ProceedlngB  of  tbe  District  Court  of 
the  United  States  for  the  Southern  District  of  Georgia,  In  Bankruptcy. 

In  the  matter  of  the  Montgomery  Drug  Company,  bankrupt.  On  petition 
by  the  First  National  Bank  of  Thomasville,  Ga.,  to  superintend  and  revise 
an  order  made  in  summary  proceedings  Instituted  by  J.  S.  Hopkins,  trustee, 
requiring  petitioner  to  pay  over  certain  deposits.    Petition  dismissed. 

W.  C.  Snodgrass  and  J.  H.  Merrill,  both  of  Thomasville,  Ga.,  for  petitioner. 
J.  B.  Copeland,  of  Valdosta,  Ga.,  and  O.  A.  Park,  of  Macon,  Ga.,  for  re* 
flppondent. 

Before  PARDEE,  Circuit  Judge,  and  NEWMAN  and  MEEK,  District 
Judges. 

PER  CURIAM.  Having  disposed  of  this  case  pending  on  appeal  in  No. 
2,413  (199  Fed.  873),  opinion  filed  this  day,  it  is  unnecessary  to  pass  upon 
this  petition,  even  if  the  same  is  well  brought. 

The  petition  therefore  is  denied. 


In  re  TWO  RIVERS  WOODENWARE  00. 

FIRST  SAVINGS  &  TRUST  CO.  V.  MANN. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    AprU  23,  1912.) 

No.  1,829. 

1.  Bakkruptcy  (§  343*)— Claims— B^iLiNO — ^Allowance. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  {  67,  30  Stat.  560  (U.  S.  Comp. 
St.  1901,  p.  3443),  providing  for  proof  and  allowance  of  claims,  the  filfaig 
of  a  proved  claim  does  not  necessarily  constitute  an  allowance  thereof, 
since,  until  a  direct  or  indirect  order  of  allowance  la  made,  objections 
may  be  properly  filed  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  522;  Dec 
Dig.  {  343.*] 

2.  Bankbxjptct    (§    360») — Claims — Keconsidbiution — Recovery    of    Divi- 

dends. 

Until  a  direct  or  Indirect  order  of  allowance  of  claims  filed  against  a 
bankrupt's  estate  is  made,  it  is  not  necessary  for  the  bankrupt's  trustee 

*For  other  cases  see  same  topic  ft  S  nttmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  prdceed  for  a  reconsideratloii  of  the  fclalm  to  which  he  desires  t%  ob- 
ject, as  authorized  by  Bankr.  Act  July  1,  1898,  c.  541,  S  57k,  I,  30  Stot. 
661  (U.  S.  Comp.  St  1901,  p.  3444),  in  order  to  recover  dividends  paid. 

[Ed.  Note.— For  other  cases^  see  Bankruptcy,  Cent  Dig.  I  547;  Dea 
Dig.  {  360.*] 

8.  Bankruptcy  (8  339*) — Claims — Contests-Right  ot  Bankrupt's  Trustee. 
While  a  bankrupt's  trustee  was  operating  the  property  at  a  loss,  C. 
made  a  written  offer  to  take  the  property  and  business,  to  pay  in  full 
all  claims  allowed  as  entitled  to  priority  except  as  to  the  daim  of  M., 
with  reference  to  which  proceedings  were  then  pending.  In  a  separate 
paragraph  of  the  offer,  it  was  provided  that  the  property  claimed  by  M. 
as  security  for  his  claim  should  be  held  by  the  trustee  pending  admin- 
istration of  the  proceedings,  and,  in  the  event  the  transfer  to  M.  should 
be  held  invalid,  the  whole  of  the  property  or  proceeds  to  l>e  turned  over 
to  C,  less  an  amount  sufficient  to  pay  M.  20  per  cent  of  liis  claim  as  C 
had  agreed  to  pay  general  creditors  of  the  estate,  including  the  trustees' 
fees  and  the  fees  and  expenses  as  adjusted  and  agreed  on  up  to  the  date 
of  the  offer,  and  to  pay  such  additional  expenses  as  might  be  necessary 
and  properly  incurred  between  the  date  of  the  offer  and  the  final  accept- 
ance of  the  proposition  and  that,  as  soon  as  practicable  after  one  year 
from  the  dnte  of  the  adjudication,  provided  all  claims  previously  filed 
had  been  adjusted  and  disposed  of,  an  account  should  be  had  between 
C.  and  the  trustee  on  the  basis  provided  for.  Held^  that  it  was  contem- 
plated that  the  trustee  should  proceed  with  the  determination  of  the 
estate,  and,  the  offer  having  been  accepted,  the  trustee  had  capacity  to 
resist  claims  filed  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  {{  625,  526; 
Dec.  Dig.  {  330.»] 

4.  Judicial  Sales  (J  50*) — Parties — ^Purchaser. 

A  purchaser  at  a  Judicial  sale  becomes  a  party  to  the  proceedings,  and 
brings  himself  within  the  court's  Jurisdiction  in  the  cause,  for  the  en- 
forcement, not  only  of  the  terms  of  sale  against  him,  but  also  of  terms 
in  his  favor  against  the  selling  ofllcer. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales,  Cent  Dig.  S|  90-94,  96; 
Dec.  Dig.  {  50.*] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Wisconsin. 

In  the  matter  of  bankruptcy  proceedings  of  the  Two  Rivers  Wood- 
enware  Company.  From  an  order  allowing  the  claim  of  Fred  M. 
Mann  as  entitled  to  share  in  the  disposition  of  money  obtained  as  the 
result  of  a  sale  agreement,  the  First  Savings  &  Trust  Company, 
successor  to  the  Milwaukee  Trust  Company,  as  trustee  of  the  bank- 
rupt, appeals.     Reversed,  with  directions. 

Francis  Bloodgood,  Jackson  B.  Kemper,  Wheeler  P.  Bloodgood» 
George  P.  Miller,  Edwin  S.  Mack,  and  Arthur  W.  Fairchild,  for  ap- 
pellant. 

Elias  H.  Bottum  and  Louis  A.  Lecher,  for  appellee. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  CARPEN- 
TER, District  Judge. 

BAKER,  Circuit  Judge.  On  April  8,  1910,  Two  Rivers  Wooden- 
ware  Company  was  adjudged  a  bankrupt.  Its  operations  as  a  going 
manufacturing  concern  were  continued  by  the  trustee.  Its  affairs  were 
very  badly  involved;   its  plant  was  mortgaged  for  about  twice  what 

•For  oUier  cmm  m«  lame  topic  A  S  ixvuber  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indtut 
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It  would  probably  sell  for;  its  other  assets  were  largely  pledged  or 
claimed  by  preferential  creditors;  and  by  September  1,  1910,  the 
trustee  was  indebted  more  than  $35,000  in  keeping  the  business  go- 
ing. In  a  statement  to  unsecured  creditors  the  trustee  explained  that 
their  chance  of  realizing  anything  would  depend  materially  on  the 
result  of  his  efforts  to  recover  property  and  set  aside  alleged  prefer- 
ences. On  the  other  hand,  the  mortgagees  and  others  who  asserted 
priority  might  not  realize  the  face  of  their  claims  if  the  business 
should  be  disrupted  and  the  dead  property  burdened  with  large  costs 
and  expenses. 

On  October  14,  1910,  John  F.  Conant  made  an  offer  (shown 
by  the  trustee's  statement  to  general  creditors  to  have  been  on 
behalf  of  the  bondholders  and  other  claimants  of  preferences)  to 
take  over  the  property  and  business  on  certain  terms,  among  which 
only  the  following  are  material  to  the  present  controversy: 

"(3)  To  pay  and  discharge  in  full  any  claims  filed  against  the  estate  and 
which  have  been  heretofore,  or  may  hereafter  be  allowed  as  entitled  to  pri- 
ority, and  to  payment  In  full,  except  as  to  the  claim  of  Fred  M.  Mann  in 
reference  to  which  proceedings  are  pending  in  the  bankruptcy  court,  and 
which  daim  shaU  be  dealt  with  as  provided  for  in  paragraph  5  hereof. 

"(4)  To  pay  all  other  creditors  of  the  Two  Rivers  Woodenware  Company 
whose  claims  are  by  order  of  court  allowed  as  such  in  the  bankruptcy  pro- 
ceedings at  the  rate  and  percentage  of  twenty  (20)  per  cent  of  the  amount 
of  the  respective  claims  so  aUowed,  add  for  that  purpose  to  pay  you  the 
sum  of  eleven  thousand  dollars  ($11,000.00)  in  cash,  which,  it  is  estimated, 
is  sufficient  to  pay  the  claims  now  filed  or  likely  hereafter  to  be  filed  and  al- 
lowed at  the  rate  of  percentage  aforesaid,  upon  the  understanding  and  con- 
dition that,  in  the  event  there  is  any  surplus  after  making  such  payments, 
such  surplus  shall  be  returned  to  me,  and,  in  the  event  there  is  any  deficiency, 
such  deficiency  to  be  paid  by  me.  For  the  payment  of  any  such  deficiency 
I  am  to  furnish  bond  in  the  sum  of  ten  thousand  dollars  ($10,000.00),  with 
surety  satisfactory  to  you,  and  to  be  approved  by  the  court.  As  soon  as  prac- 
ticable after  one  year  from  the  date  of  the  adjudication*  providing  all  claims 
theretofore  filed  have  been  adjusted  and  disposed  of,  an  aceounting  is  to  be 
had  between  us  on  the  basis  herein  provided  for. 

"(5)  The  property  claimed  by  Fred  M.  Mann  as  security  for  the  indebted- 
ness alleged  to  have  been  due  him,  as  specified  in  the  petition  filed  by  you 
as  trustee  in  the  matter  of  the  Two  Rivers  Woodenware  Company,  bankrupt, 
and  the  answer  of  Fred  M.  Mann  thereto,  is  to  be  held  by  you  pending  the 
hearing  and  final  determination  in  said  proceedinga  (It  being  understood 
that  the  matter  shall  not  be  considered  as  finally  determined  until  the  time 
for  taking  an  appeal  to  a  court  of  last  resort  shall  have  expired.)  In  the 
event  it  is  determined  that  the  transfer  to  said  Mann  is  invalid,  the  whole 
of  said  property,  or  the  proceeds  thereof,  shall  be  turned  over  to  me  by  you 
less  such  amount  as  may  be  sufiicient  to  pay  the  said  Fred  M.  Mann  at  the 
rate  of  twenty  (20)  per  cent,  on  any  claim  that  may  be  allowed  in  his  favor 
by  the  bankruptcy  court.  The  costs  and  expenses  of  every  nature  in  con- 
nection with  further  contest  or  litigation  arising  or  growing  out  of  proceed-, 
ings  in  connection  with  the  claim  of  the  said  Fred  M.  Mann  to  be  paid  by  me. 

••(6)  To  pay  all  costs  and  expenses,  of  every  name,  nature  and  description, 
in  the  matter  of  the  administration  of  the  estate,  including  your  fees  and 
expenses,  the  fees  and  expenses  of  your  counsel  and  attorneys,  the  fees  and 
expenses  of  the  referee,  as  this  day  adjusted  and  agreed  between  us,  and  to 
pay  such  additional  expenses  as  may  be  necessarily  and  properly  incurred 
between  this  date  and  the  final  acceptance  of  this  proposition  and  conveyance 
of  the  property  thereunder  to  me." 
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This  offer  was  accepted  by  the  creditors  and  by  the  court ;  and  on 
November  7,  1910,  the  assets  of  the  bankrupt  were  conveyed  to  Co- 
nant. 

On  November  28,  1910,  the  referee  formally  allowed  certain  claims, 
not  including  appellee's,  and  the  trustee  filed  objections  to  appellee's 
claim,  which  had  been  filed  on  July  12,  1910.  Appellee  moved  the 
referee  to  strike  out  the  objections.  The  motion  was  overruled.  On 
May  16,  1911,  the  District  Court  reversed  the  ruling  of  the  referee, 
and  ordered  the  payment  of  appellee's  claim  as  filed.  The  trustee  ap- 
peals from  that  order. 

Sections  of  the  Bankruptcy  Act  to  be  considered  in  connection  with 
the  foregoing  facts  are  these : 

Section  2:  Courts  of  bankruptcy  are  invested  with  jurisdiction  to 
"(2)  allow  claims,  disallow  claims,  reconsider  allowed  or  disallowed 
claims  and  allow  or  disallow  them  against  bankrupt  estates." 

Section  57a: 

"Proof  of  claims  shall  consist  of  a  statement  under  oath,  in  writing,  signed 
by  a  creditor  setting  forth  the  claim,  the  consideration  therefor,  and  whether 
any,  and,  if  so  what;  securities  are  held  therefor,  and  whether  any,  and,  if 
so  what,  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor.*' 

Section  57c: 

''Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be  filed  by 
the  claimants  in  the  court  where  the  proceedings  are  pending  or  before  the 
referee  if  the  case  has  been  referred." 

Section  57d: 

**Clalms  which  have  been  duly  proved  shall  be  allowed,  upon  receipt  by  or 
upon  presentation  to  the  court,  unless  objection  to  their  allowance  shall  be 
made  by  parties  in  Interest,  or  their  consideration  be  continued  for  cause  by 
the  court  upon  its  own  motion." 

Section  57k: 

"Claims  which  have  been  allowed  may  be  reconsidered  for  cause  and  real- 
lowed  or  rejected  in  whole  or  in  part,  according  to  the  equities  of  the  case, 
before  but  not  after  the  estate  has  been  dosed." 

Section  57/: 

"Whenever  a  claim  shall  have  been  reconsidered  and  rejected.  In  whole  or 
in  part,  upon  which  a  dividend  has  been  paid,  the  trustee  may  recover  from 
the  creditor  the  amount  of  the  dividend  received  upon  the  claim  if  rejected 
in  whole,  or  the  proportional  part  thereof  if  rejected  only  in  part." 

[1]  Appellee  insists  that  a  "proved"  claim  on  being  "filed"  is  ipso 
facto  "allowed,"  and  that,  since  his  claim  was  therefore  "allowed"  on 
July  12th,  its  status  was  definitely  fixed  within  the  meaning  of  Co- 
nant's  subsequent  offer  and  the  creditors'  acceptance  thereof. 

[2]  Three  steps  are  necessary  to  complete  the  allowance  of  a  claim. 
Section  57a  shows  how  a  claim  shall  be  "proved."  This  is  the  claim- 
ant's act.  Section  57c  provides  that  proved  claims  "may,  for  the  pur- 
1>ose  of  allowance,  be  filed."  Filing  is  the  ministerial  act  of  the  derk 
or  referee.    That  filing  is  not  allowance  is  established  by  the  language 
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that  the  claim  is  filed  "for  the  purpose  of  allowance  "  It  may  be  that 
the  command  of  section  57d,  "shall  be  allowed  u^n  receipt  by  or 
upon  presentation  to  the  court,"  would  entitle  a  claimant  to  an  order 
of  allowance  instanter  unless  objections  were  at  once  interposed,  or 
unless  the  court  upon  its  own  motion  should  postpone  consideration. 
But  "allowance,"  different  from  the  party's  act  of  "proving"  and  the 
ministerial  act  of  "filing,"  is  a  judicial  act.  This  is  found,  not  only 
by  comparing  with  each  other  the  several  provisions  of  section  57,  but 
also  by  recurring  to  section  2  (2),  relating  to  the  powers  and  duties 
of  bankruptcy  courts,  wherein  the  acts  of  allowing,  disallowing,  and 
reconsidering  claims  are  all  given  the  same  quality.  In  practice  it 
may  be  common  to  forego  formal  orders  of  allowance,  and  to  treat 
as  allowed,  for  purposes  of  distributing  dividends,  all  claims  to  which 
objections  have  not  been  filed.  But  the  inclusion  of  proved  and  filed 
claims  in  an  order  of  distribution  may  be  considered  as  an  indirect 
order  of  allowance.  Until  a  direct  or  indirect  order  of  allowance  is 
made,  objections  may  properly  be  filed.  And,  until  a  direct  or  indi- 
rect order  of  allowance  is  made,  it  is  not  necessary  to  proceed  under 
section  57k  and  /,  for  a  reconsideration  of  a  claim  and  a  recovery  of 
dividends  already  paid.  It  was,  therefore,  error  to  strike  out  the  trus- 
tee's objections  to  appellee's  claim  unless  Conant's  offer  was  to  treat 
as  "allowed"  all  claims  "proved"  and  "filed,"  or  unless  the  trustee  had 
no  standing  to  object. 

[3]  Part  of  appellee's  claim  was  alleged  to  be  entitled  to  priority. 
This  is  governed  by  paragraph  3  of  Conant's  offer.  Appellee's  con- 
tention is  that  the  exclusion  of  Fred  M.  Mann's  claim  meant  that  all 
other  priority  claims  then  on  file  should  be  paid.  From  paragraph  5 
it  will  be  learned  that  Fred  M.  Mann  was  asserting  the  right  of  pos- 
session of  specific  property  in  the  trustee's  hands,  and  that  the  matter 
was  already  in  litigation.  No  other  priority  claim  appears  to  have 
been  in  that  status.  Therefore  Fred  M.  Mann's  claim  was  excepted 
from  the  general  provision  of  paragraph  3  for  specific  treatment  in 
paragraph  5.  The  general  provision  of  paragraph  3  is  for  the  pay- 
ment of  priority  claims  "which  have  been  heretofore  or  may  hereafter 
be  allowed  as  entitled  to  priority."  Claims  already  filed  were  given 
no  advantage  over  claims  that  might  subsequently  be  filed.  If  appel- 
lee's position  is  right,  Conant  intended  to  bind  himself  to  pay  all  pri- 
ority claims  that  might  be  presented  during  the  remaining  five  months 
of  the  year  for  making  claims,  without  any  liberty  to  resist  illegal  or 
padded  claims.  That  Conant  intended  to  pay  creditors  more  than  was 
actually  due  them'  seems  hardly  credible,  and  certainly  is  not  inescapa- 
bly established  by  the  wording  of  the  offer.  Respecting  the  unsecured 
part  of  appellee's  claim,  the  matter  is  even  clearer,  for  the  offer  was 
to  pay  only  those  creditors  "whose  claims  are  by  order  of  court  al- 
lowed as  such  in  the  bankruptcy  proceedings." 

[4 J  Because  a  payment  to  appellee  beyond  what  may  be  justly  due 

would  not  concern  the  bankrupt  or  the  other  creditors,  it  is  argued 

that  the  trustee  had  no  lawful  standing  to  object.    But  a  purchaser  at 

a  judicial  sale  becomes  a  party  to  the  proceedings,  and  brings  himself 
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within  tHe  court's  jurisdiction  in  the  cause  for  the  enforcement,  not 
only  of  the  terms  of  sale  against  him,  but  also  of  terms  in  his  favor 
against  the  officer  who  has  made  the  sale.  Inasmuch  as  the  allowance 
of  claims  then  or  thereafter  filed  was  a  judicial  act  to  be  had  in  the 
bankruptcy  proceedings,  the  bargain  necessarily  included  the  keeping 
open  of  the  estate  during  the  year  and  the  proper  action  of  the  trustee 
on  Conant's  behalf  respecting  the  judicial  allowance  of  claims.  This 
is  explicitly  shown  by  the  last  sentence  in  paragraph  4,  which  provides 
for  an  accounting  at  the  end  of  the  year  when  all  claims  shall  have 
been  adjusted.  In  paragraph  6  Conant's  general  undertaking  to  pay  all 
costs  and  expenses  is  not  destroyed,  in  our  opinion,  by  the  specific 
inclusion  of  the  trustee's  fees  and  expenses  "as  this  day  adjusted  and 
agreed  upon  between  us"  and  of  additional  expenses  incurred  (as,  for 
example,  in  keeping  the  plant  running)  down  to  the  conveyance  of  the 
property  to  Conant.  Nothing  in  the  contract  therefore  ended  the  ad- 
ministration of  the  estate  at  the  time  of  the  sale;  but,  on  the  con- 
trary, a  due  execution  thereof  required  that  the  administration  be  con- 
tinued throughout  the  year. 

As  appellee's  demand  for  payment  without  judicial  investigation  of 
his  claim  is  based  on  the  assumed  validity  of  Conant's  offer  and  the 
creditors'  and  the  court's  acceptance,  by  the  present  decision  neither 
an  approval  nor  a  disapproval  of  this  method  of  disposing  of  a  bank- 
rupt's assets  is  intended. 

The  order  of  the  District  Court  is  reversed,  with  the  direction  to 
restore  the  trustee's  objections,  and  to  proceed  further  not  inconsist- 
ently with  this  opinion. 


CITY  OP  MANCHESTER  r.  LANDRY. 

(Clrcnit  Court  of  Appeals,  First  Circuit    October  24,  1912.) 

No.  980. 

1.  Courts  (J  865*) — ^Federal  Courts — ^Foixowino  Stats  Decisions. 

A  decision  of  a  state  court  of  last  resort  that  a  municipal  corporation, 
acting  through  a  subordinate  statutory  organization,  may  be  liable  for 
negligence  in  the  construction  of  public  woriss,  is  binding  on  a  federal 
court  in  a  case  subsequently  arising,  where  the  circumstances  are  such 
as  to  raise  the  same  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  it  950,  952,  955,  969- 
971 ;   Dec.  Dig.  {  365.*] 

2l  Master  and  Servant  ({  125*) — Master's  Liabiutt  tor  Injurt  to  Serv- 
ant— Defective  Appliances. 

A  master  is  liable  for  an  injury  to  an  employ^  through  the  breaking 
of  a  hook,  furnished  for  his  use,  which  was  made  of  unsuitable  ma- 
terial, where  it  had  been  in  use  for  two  months,  although  it  was  orig- 
inally put  in  use  through  the  negligence  of  a  fellow  servant  of  the  in- 
jured employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
243-251;    Dec.  Dig.  §  125.*] 

•For  oUier  cases  •«•  Bame  topic  4  S  numbbr  In  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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9.  Mastbb  atvd  Skrvaitt  ({  201*) — ^Masisb's  Ltabtuty  tob  Injxtbt  to  Sebv- 

ANT — CONCTJBRENT  NeGLIOXRCE. 

A  master,  through  whose  n^llgence  a  serrant  is  injured,  is  not  re- 
lieved from  liability  because  the  negligence  of  a  fellow  servant  concurred 
in  producing  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  ii 
615-534;   Dec  Dig.  {  201.*] 

4.  EviDENOB  (J  514*) — Subjects  of  Exfebt  Testimony. 

In  an  action  for  injuries  to  a  servant  by  the  breaking  of  a  hook  made 
df  steel,  instead  of  malleable  iron,  the  difference  in  practical  operation 
between  hooks  made  of  the  different  materials  was  a  proper  subject  for 
expert  testimony. 

[Ed.  Note.->For  other  cases,  see  Evidence,  Cent  Dig.  H  231^2823; 
Dec.  Dig.  I  514.*] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Hampshire. 

Action  by  Joseph  Landry  against  the  City  of  Manchester.  Judg- 
ment for  plaintiff,  and  defendant  brings  error.    Affirmed. 

George  F.  Morris,  of  Lancaster,  N.  H.  (Oscar  F.  Moreau,  of 
Manchester,  N.  H.,  and  Drew,  Shurtleff  &  Morris,  of  Lancaster, 
N.  H.,  on  the  brief),  for  plaintiff  in  error. 

Henry  F.  Hollis,  of  Concord,  N.  H.  (Alexander  Murchie  and 
Robert  C.  Murchie,  both  of  Concord,  N.  H.,  on  the  brief),  for  de- 
fendant in  error. 

Before  COLT,  PUTNAM,  and  DODGE,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  writ  of  error  taken  from  a 
judgment  for  the  plaintiff  in  the  District  Court  for  the  district  of 
New  Hampshire.  The  record  shows  a  very  considerable  group  of 
alleged  errors ;  but,  on  the  whole,  we  find  only  a  few  that  require 
attention.  The  declaration,  so  far  as  we  need  recite  it,  is  as  fol- 
lows : 

"On  ♦  •  •  the  26th  day  of  October,  1910,  said  defendant  corporation 
was  voluntarily  and  for  its  own  benefit  constructing  a  certain  sewer  in  the 
northerly  part  of  said  Manchester,  on  River  road  near  'Stark  Park,'  so 
called,  and  owned,  managed,  and  operated  certain  carriers,  cables,  chains, 
hoists,  mats,  and  mat  hooks  in  the  construction  of  said  sewer,  and  said  plain- 
tiff was  then  and  there  in  the  employ  of  said  defendant  as  a  servant;  that 
said  defendant  set  said  plaintiff  at  the  work  of  handling  certain  chains  or 
guys  to  hold  a  certain  steel  cable  in  position  over  said  sewer,  whereupon 
it  became  and  was  the  duty  of  said  plaintiff  to  handle  said  chains  or  guys 
so  as  to  hold  said  cable  in  position,  and  to  fasten  and  unfasten  said  chains 
or  guys  as  directed,  ahd  it  thereupon  became  and  was  the  duty  of  said  defend- 
ant then  and  there  to  provide  and  maintain  for  said  plaintiff  •  •  •  rea- 
sonably safe  machinery  and  appliances,  •  ♦  ♦  in  performing  the  duties 
of  his  employment  as  aforesaid;  •  •  •  that  said  plaintiff  was  then  and 
there  in  the  exercise  of  due  care. 

'*Yet  said  defendant,  carelessly  and  negligently,  and  in  breach  of  its  duty 
to  said  plaintiff,  as  aforesaid,  •  •  •  failed  to  provide  and  maintain 
•  ♦  ♦  reasonably  safe  machinery  and  appliances,  •  •  •  but,  on  the  con- 
trary, then  and  there  carelessly  and  negligently  set  said  plaintiff  to  work 
as  a  part  of  his  said  employment  handling  said  chains  or  guys,  and  fastening 
and  unfastening  the  same,  •  *  *  with  unsafe  and  unsuitable  machinery 
and  appliances;     *    •    *    that  while  said  plaintiff  was  then  and  there  at 

•For  othfiT  casea  see  lame  topic  ft  S  nttmbbb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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work  handling  one  of  said  chains  or  guys  as  aforesaid,  and  in  the  exercise 
of  due  care,  said  plaintiff  being  unaware  of  the  dangers  of  his  employment, 
and  not  having  be^i  warned  or  instructed  with  regard  thereto,  a  certain 
defective  and  unsuitable  mat  hook  broke,  causing  said  caUe  to  vibrate,  and 
said  chain  or  guy  to  whip  about  violently,  and  to  catch  said  plaintiff  about 
the  body  and  throw  him  with  great  force  into  said  sewer,  *  *  *  all  on 
account  of  said  defendant's  negligence,  carelessness,  and  breach  of  duty  afore- 
said, so  that  said  plaintiff  was  grievously  injured,  *  *  *  to  the  damage 
of  the  plaintiff." 

The  verdict  and  judgment  of  the  District  Court  were  for  the 
plaintiff,  with  damages  assessed  at  the  sum  of  $8,500. 

The  work  of  construction  in  this  case  was  done  by  a  statutory 
board,  known  as  the  "board  of  street  and  park  commissioners." 
Some  question  arose  whether  the  work  of  construction  was  that 
of  building  a  sewer,  with  highway  work  incidental  thereto,  or  in 
the  way  of  constructing  a  highway,  with  the  sewage  work  inci- 
dental thereto.  We  are  not  clear  that  this  distinction  is  of  any  im- 
portance in  any  event,  but  the  jury  found  specially  that  the  work 
was  for  "sewage  purposes."  This  finding  involved  so  largely  ques- 
tions of  fact  in  the  broad  sense  of  the  expression  that  it  is  not  in 
our  power  to  set  it  aside,  a^id  from  what  we  have  learned  of  the 
case  we  would  not  be  inclined  to  if  it  were. 

[1]  The  main  contention  is  that,  inasmuch  as  the  work  was 
done  by  the  board  we  have  named,  and  the  plaintiff  was  employed 
by  that  board,  the  city  could  not  in  law  be  held  responsible  for 
what  occurred.  Many  propositions  were  submitted  to  us  pro  and 
con  as  to  this;  but  we  have  carefully  examined  the  opinion  in 
Lockwood  v.  Dover,  73.  N.  H,  209,  61  Atl.  32;  and  the  statutory 
circumstances  to  which  we  have  referred  are,  so  far  as  we  can 
discover,  the  same  there  as  here.  In  that  case  the  city  of  Dover 
was  held  responsible.*  Although  the  decision  was  by  a  divided 
court,  we  regard  it  as  conclusive  on  us  on  this  writ  of  error.  In- 
asmuch as  Lockwood  v.  Dover  was  decided  before  the  rights  in 
the  pending  case  arose,  and  was  strictly  local  in  its  character,  we 
are  concluded  by  it;  and  we  are  inclined  to  think,  we  should  not 
vary  from  it  if  we  were  not  thus  concluded.  We  will  add  that,  not- 
withstanding the  suggestions  to  the  contrary,  it  never  has  been 
doubted  or  modified  in  any  subsequent  New  Hampshire  case. 

So  far  as  the  alleged  fault  described  in  the  declaration  is 
concerned,  it  is  claimed  to  have  grown  out  of  the  use  of  a  hook 
made  of  steel,  instead  of  malleable  iron,  at  a  point  which  was 
liable  to  great  and  sudden  strain,  and  that  steel  is  brittle,  and  was 
unsuitable  for  this  purpose.  The  verdict  of  the  jury  necessarily 
sustained  the  position  of  the  plaintiff  in  this  particular;  and  it  is 
so  absolutely  clear,  on  a  question  of  this  character  and  on  the  evi- 
dence here,  that  we  have  no  jurisdiction  to  disturb  the  verdict  that 
we  give  that  point  no  further  explanation. 

[2]  It  seems  that,  some  months  before  the  accident  happened, 
the  hook  in  question,  which  was  properly  constructed,  gave  out, 
and  the  foreman  went  to  a  blacksmith  shop  on  the  premises  to  ob- 
tain a  new  hook.    The  blacksmith  looked  about  his  shop,  and,  find- 
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ing  nothing  else,  fashioned  out  a  hook  from  a  piece  of  steel  which 
he  found  incidentally  at  hand.  It  was  the  breaking  of  this  hook 
which  brought  about  the  plaintiff's  injury.  If  this  substitution 
had  occurred  contemporaneously  with  the  accident,  or  even  within 
a  very  short  time  before  it,  the  case  would  probably  have  been 
the  usual  case  arising  from  the  mere  negligence  of  a  coemploye, 
and  therefore  would  have  given  the  plaintiff  no  right  of  action 
against  the  employer.  The  fact  was,  however,  that  the  unsuitable 
hook  had  been  in  place  for  two  months,  so  that  the  employer,  with 
the  usual  inspection  which  it  might  have  been  expected  to  make, 
is  chargeable  with  the  condition  as  it  existed;  and  the  case,  there- 
fore, is  one  which  did  not  relieve  the  employer  from  the  duty  of 
furnishing  proper  tools  and  appliances  which  rested  directly  upon 
it,  as  has  been  settled  in  the  federal  courts  by  a  long  line  of  deci- 
sions of  which  we  need  refer  to  only  two,  namely,  Texas  &  Pacific 
Railway  Co.  v.  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed. 
1136,  and  Stevens  v,  Chamberlin,  decided  by  us,  and  reported  in 
100  Fed.  378,  382,  40  C.  C.  A.  421,  51  L.  R.  A.  513,  et  seq. 

[3]  It  is  said  that  the  engineer,  who  had  charge  of  operating 
the  hoist  to  which  the  hook  appertained,  applied  suddenly  the  full 
power  of  his  engine  in  a  way  that  the  employer  was  not  called 
upon  to  anticipate,  and  that  the  plaintiff  was  himself  in  fault : 
but  we  find  on  these  propositions  no  such  preponderance  of  proof 
as  would  justify  us  in  interfering  as  a  court  of  law.  In  fact, 
we  may  say  we  find  no  tangible  evidence  whatever.  So  far, 
moreover,  as  the  first  proposition  is  concerned,  it  is  sufficient  that 
the  employer  was  found  at  fault;  as,  by  well-settled  rules  of  law, 
the  plaintiff  would  not  be  barred  from  recovering  merely  because 
the  negligence  of  the  engineer  concurred  with  that  of  the  em- 
ployer. 

Neither  is  there  anything  to  sustain  the  claim  that  the  as- 
sumed or  proved  knowledge  of  the  plaintiff  with  reference  to  the 
circumstances  was  such  as,  in  any  view  of  the  law,  would  relieve 
the  defendant.  Inconsistently  with  this  point  made  by  the  defend- 
ant, it  insists  that  there  was  no  probability  that  a  steel  hook  would 
break  where  an  iron  hook  would  not;  and  it  claims  that  the  evi- 
dence of  plaintiff's  expert  is  to  this  effect.  Indeed,  this  question  of 
difference  between  an  iron  hook  and  a  steel  hook  is  not  commonly 
understood,  and  especially  would  not  ht  presumed  to  be  under- 
stood, by  a  man  of  the  plaintiff's  shown  experience  and  condition 
of  life.  This  entire  question,  as  well  as  any  possible  suggestions 
with  reference  to  alleged  assumption  of  risk  by  the  plaintiff,  which 
is.  directly  connected  with  the  topic  of  the  extent  of  his  knowledge 
as  to  the  nature  of  the  hook,  is  on  the  record  so  clearly  for  the 
jury  that  we  do  not  think  we  should  have  been  asked  to  pass  upon 
such  a  proposition. 

[4]  In  this  connection  an  exception  was  taken  to  the  permis- 
sion of  the  court  to  allow  an  expert  to  testify  in  reference  to  the 
practical  conditions  in  operation  between  the  different  kinds  of 
hooks.    This  is  clearly  a  topic  outside  the  common  line,  and  the 
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case  could  not  properly  have  been  tried  to  a  jury  without  the  as- 
sistance of  the  explanations  of  witnesses  of  that  character. 

It  does  not  seem  to  us  that  the  other  questions  raised  by  the 
city  require  that  we  should  pursue  this  opinion  further. 

The  judgment  of  the  District  Court  is  affirmed,  with  interest, 
and  the  defendant  in  error  recovers  his  costs  of  appeal. 


KIRKPATRICK  ▼.  HARNESBERGER. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    Kovember  1, 1912.) 

No.  2360. 

Bankbuptct  (8  440*)— Recovebt  or  Pbopebtt — ^I^lbnabt  Suit— PBTiTioif  to 

SUPKUINTEND    ANii   REVISE. 

Where  a  plenary  emit  was  brought  by  a  bankrupt's  trustee  to  reoover 
money  and  property  from  a  third  person,  the  judgment  therein  was  a 
judgment  or  decree  in  a  controversy  at  law  or  in  equity  arising  in  bank- 
ruptcy proceedings,  reviewable  only  by  appeal,  as  provided  by  Bankr. 
Act  July  1,  1898,  c.  541,  8  24a,  30  Stat  553  (U.  S.  Comp.  St  1901,  p.  3431), 
and  not  a  proceeding  in  bankruptcy,  reviewable  by  petition  to  review, 
under  section  24  b. 

TEd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  915;  Dec. 
Dig.  i  440.*] 

Petition  to  Superintend  and  Revise  Proceedings  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Georgia,  in  Bank- 
ruptcy;  Wm.  B.  Sheppard,  Judge. 

Petition  by  M.  V.  Kirkpatrick  against  Wyatt  A.  Harnesberger,  as 
trustee  in  bankruptcy  of  T.  W.  Kirkpatrick.    Dismissed. 

Samuel  H.  Myers,  of  Augusta,  Ga.,  for  petitioner. 
William  H.  Fleming,  of  Augusta,  Ga.,  for  respondent 

Before  PARDEE,  Circuit  Judge,  and  NEWMAN  and  MEEK,  Dis- 
trict  Judges. 

NEWMAN,  District  Judge.  This  is  a  petition  to  superintend  and 
revise  the  action  of  the  District  Court  for  the  Southern  District  of 
Georgia,  and  is  brought  here  under  paragraph  "b"  of  section  24  of 
the  Bankruptcy  Act  of  1898.  The  matter  sought  to  be  reviewed  is  a 
final  decree  in  the  case  of  Wyatt  A.  Harnesberger,  Trustee  in  Bank- 
ruptcy, V.  M.  V.  Kirkpatrick,  rendered  by  the  District  Court  on  April 
17,  1912. 

The  decree  was  entered  in  a  plenary  suit  on  the  equity  side  of  the 
court,  brought  by  the  trustee  in  bankruptcy  of  T.  W.  Kirkpatrick 
against  M.  V.  Kirkpatrick,  the  wife  of  the  bankrupt.  The  bill  al- 
leges that  on  October  24,  1906,  T.  W.  Kirkpatrick  filed  his  voluntary 
petition  in  bankruptcy,  and  on  the  same  day  was  adjudged  a  bankrupt; 
that  on  October  17,  1906,  Harnesberger  was  appointed  trustee,  gave 
bond,  and  duly  qualified  as  such  trustee ;  that  on  November  17,  there- 

•For  oUi«r  cases  m«  tame  topic  4  S  mumbbb  Ib  Dec.  ft  Am.  Dice.  1907  to  date,  ft  Rep'r  Indexes 
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after,  the  bankrupt  was  examined  before  the  referee  in  bankruptcy, 
and  stated  the  following  facts: 

**That  for  several  years  prior  to  April  3,  1906,  he  was  the  owner  In  his 
own  name  of  certain  real  estate  in  the  city  of  Atlanta,  Ga.,  which  on  or  about 
the  3d  day  of  April,  1906,  he  sold  for  $5,500  in  cash ;  that  out  of  this  sum  he 
paid  off  several  debts,  and  had  remaining  in  his  own  hands  on  or  about  AprU 
3,  1906,  as  a  part  of  the  proceeds  of  the  sale  of  his  said  realty,  the  sum  of 
$2,400;  that  on  or  about  April  3,  1906,  he  delivered  over  to  his  wife,  M.  V, 
Kirkpatrick,  the  defendant,  the  entire  sum  of  $2,400,  and  placed  the  same  in 
her  name  in  the  Merchants'  Bank  of  Augusta,  Ga.;  that  the  only  money  he 
owed  his  wife  was  $325.  which  she  let  him  have  about  the  year  1900,  when 
he  was  living  in  Atlanta;  that  he  delivered  the  entire  $2,i00  over  to  his 
wife  in  settlement  of  said  debt  of  $325 ;  that  on  or  abont  April  24,  1906,  his 
said  wife,  the  defendant  took  $1,500  of  said  money  and  bought  out  the  stock 
of  goods  at  the  store  of  J.  H.  Echoff,  732  Mcintosh  street,  Augusta,  Ga. ;  that 
at  said  place  a  grocery  store  and  bar  are  now  being  conducted  in  his  wife's 
name,  under  his  own  immediate  control  and  supervision,  his  said  wife  taking 
very  little  part  in  conducting  said  business ;  that  there  was  still  in  the  Mer- 
chants' Bank  to  the  credit  of  his  wife  about  $400  more  of  the  $2,400  deposited 
there  in  her  name  as  aforesaid." 

After  quoting  the  above  facts  from  the  testimony  of  the  bankrupt 
before  the  referee,  the  bill  proceeds: 

'*The  debts  due  the  creditors  of  said  T.  W.  Kirkpatrick  as  set  out  in  his 
schedule  were  in  existence,  as  your  orator  is  informed  and  believes,  prior 
to  April  3,  1906,  the  date  when  said  T.  W.  Kirkpatrick  delivered  over  to  his 
wife  the  said  $2,400  in  cash  in  payment  of  a  debt  of  $325,  which  act  was  in 
law  a  mere  voluntary  gift  of  the  difference  between  the  $2,400  and  the  amount 
of  said  debt,  and  Is,  therefore,  void  in  law  as  against  the  creditors  of  said 
T.  W.  Kirkpatrick,  who  was  at  the  time  made  insolvent  by  said  gift,  which 
resulted  to  the  injury  of  his  existing  creditors,  now  represented  by  your 
orator. 

"On  November  19,  1906,  your  orator,  as  trustee  aforesaid,  made  demand 
on  the  said  defendant  to  pay  over  to  him  the  balance  of  said  $2,400,  after 
deducting  the  amount  of  said  debt  due  her  by  her  husband;  also  to  pay 
over  to  him  the  balance  of  said  $2,400  now  standing  in  the  Merchants'  Bank 
to  defendant's  credit;  also  to  deliver  over  to  him  the  stock  of  goods  and 
other  personal  property  in  the  store  at  732  Mcintosh  street,  Augusta,  Ga., 
purchased  with  part  of  the  said  $2,400.  as  aforesaid,  all  of  which  demands 
were  refused. 

"The  assets  of  said  bankrupt  estate  in  the  hands  of  the  trustee  are  not  suf- 
ficient to  pay  the  creditors,  and,  as  your  orator  is  informed  and  believes,  the 
said  defendant,  M.  V.  Kirkpatrick,  has  no  property  of  her  own  out  of  which 
a  judgment  in  this  suit  could  be  realized." 

The  prayers  were  that  the  gift  by  Kirkpatrick  to  his  wife  of  the 
difference  between  the  $2,400  and  the  debt  due  her  be  declared  null 
and  void  as  against  the  creditors  of  Kirkpatrick  existing  at  the  date 
of  the  gift  and  now  represented  by  the  trustee ;  that  the  defendant  be 
required  to  deliver  over  to  the  trustee  any  balance  of  the  money  now 
remaining  in  the  Merchants'  Bank  of  Augusta  as  part  of  the  original 
deposit  of  $2,400 ;  that  she  be  required  to  deliver  over  a  certain  stock 
of  goods,  money,  accounts,  etc.,  bought  with  a  part  of  the  original 
$2,-530  ill^^.illy  paid  by  Kirkpatrick  to  his  wife;  that  judgment  be 
giver,  against  the  defendant  for  the  sum  that  should  represent  the 
difference  between  the  amount  of  the  gift  illegally  made  to  her  and 
the  amount  of  cash  and  value  of  property  that  she  may,  under  the 
former  prayers  of  the  bill,  deliver  over  to  the  trustee;  that  the  trus- 
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tee  have  a  writ  of  injunction  restraining  the  defendant  from  dispos- 
ing of  certain  property;  and  for  such  other  and  further  relief  as 
equity  may  require. 

A  subpoena,  as  is  usual  in  equity,  was  attached  to  this  bill,  and  an 
injunction  was  granted  as  prayed;  the  order  providing,  however,  that 
in  the  event  the  defendant  should  give  bond,  with  good  and  sufficient 
security  in  the  sum  of  $4,000,  which  should  be  approved  by  the  court, 
conditioned  to  pay  any  judgment  or  decree  that  might  be  rendered 
against  her  in  said  cause,  the  provisions  of  the  restraining  order 
should  thereupon  be  dissolved.  A  bond  dissolving  this  injunction  or 
restraining  order  was  given  on  November  20th  by  M.  V.  Kirkpatrick, 
with  Paul  He)rmann  as  surety. 

There  was  an  answer  by  the  defendant,  and  a  replication.  The  case 
was  referred  to  the  standing  master,  who  made  a  report.  The  Dis- 
trict Judge  rendered  an  opinion  on  the  question  of  jurisdiction.  The 
report  of  the  master  was  confirmed  by  the  District  Judge,  presiding, 
and  a  final  decree  rendered  against  M.  V.  Kirkpatrick  and  Paul  Hey- 
mann,  the  surety  on  the  bond,  for  the  sum  of  $2,075,  with  interest 
The  whole  record  shows  that  the  proceeding  was,  as  indicated  above, 
a  plenary  suit,  brought  by  the  trustee  of  the  bankrupt  against  the  wife 
of  the  bankrupt,  to  recover  certain  funds  alleged  to  have  been  given 
her  by  the  bankrupt. 

This  is  a  case  where  a  petition  to  superintend  and  revise  is  inap- 
plicable. It  has  been  often  held  by  the  courts,  since  the  passage  of 
the  Bankruptcy  Act  of  1898  that  section  24,  par.  "a,"  provides  the 
proper  method  by  which  a  case  of  this  kind  should  be  brought  to  the 
Circuit  Court  of  Appeals,  that  is,  by  appeal,  and  that  paragraph  "b" 
of  section  24  does  not  provide  the  proper  method,  but  that  it  applies 
to  matters  coming  within  the  administration  of  the  bankrupt  estate, 
and  not  to  suits  brought  by  the  trustee  against  adverse  claimants  by 
plenary  proceedings  in  equity.  In  McCarty  v.  Coffin,  150  Fed.  307, 
80  C.  C.  A.  195,  this  court,  in'  the  opinion  by  Circuit  Judge  Shelby, 
said  this  as  pertinent  to  the  question  involved  here: 

"The  foregoing  statement  of  the  allegations  of  the  petition  which  began 
this  suit  shows  It  to  be  in  substance  one  to  cancel  the  title  held  by  McCarty 
and  to  decree  the  title  was  in  Coffin  as  trustee  The  petition  is  variously 
called  by  the  parties  in  the  subsequent  proceedings  a  motion,  a  summary  pro- 
ceeding, and  a  bill.  It  is  not  written  with  that  technical  skiU  and  proper 
formaUty  usually  found  in  a  bill  to  cancel  an  adverse  conveyance  and  to  vest 
title  in  the  complainant ;  but  we  find  in  the  pleadings  all  the  necessary  aver- 
ments, and  it  concludes,  If  not  with  the  usual  prayer,  by  asking  the  court 
to  grant  the  relief  sought  The  suit  raises  a  distinct  and  a  separable  issue, 
and  is  one  of  those  'controversies  arising  in  bankruptcy  proceedings*  over 
which  the  Circuit  Courts  of  Appeals  liave  appellate  jurisdiction  under  section 
24a  of  the  Bankruptcy  Act  of  1898  (Act  July  1,  1898,  c.  541,  30  Stat.  553 
[U.  S.  Comp.  St  1901,  p.  3431]).  The  case  does  not  fall  within  section  25a, 
which  relates  to  appeals  from  judgments  in  certain  enumerated  steps  Jn 
baiikruptcy  proceedings.  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296, 
300,  24  Sup.  Ct  690,  48  L.  Ed.  9S0;  Dodge  v.  Norlln,  133  Fed.  363.  66  C.  C.  A. 
425.  The  motion  to  dismiss  the  appeal  is  overruled.  We  now  consider  the 
case  on  its  merits.*' 
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In  Doroshow  v.  Ott,  134  Fed.  740,  67  C.  C.  A.  $44,  a  case  decided 
by  the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  the  substance 
of  the  opinion,  by  Circuit  Judge  Gray,  is  probably  summed  up  in  the 
headnote  to  the  case,  which  is  as  follows : 

"A  suit  in  equity,  commenced  by  a  trustee  in  bankruptcy  in  a  District 
Court  against  an  adverse  claimant  of  property  to  litigate  the  title  thereto 
under  authority  of  Bankr.  Act  July  1,  1898,  §  67e  (30  Stat  564,  a  541  [U.  S. 
Comp.  St  .1001,  p.  3449]),  as  amended  by  Act  Feb.  5,  1903  (32  Stat  800,  c.  487 
[U.  S.  (?omp.  St  Supp.  1903,  pw  417]),  is  not  a  proceeding  in  bankruptcy,  but 
an  independent  suit,  and  a  decree  or  order  therein  is  not  subject  to  revision 
by  the  C?ircuit  Ck>urt  of  Appeals  under  section  24b  of  the  act  (80  Stat  558 
[tJ.  S.  Comp.  St  1901,  p.  3433]),  although  the  District  Court  is  also  the  court 
of  bankruptcy  administering  the  estate,  and  an  injunction  is  also  asked  to 
restrain  the  defendant  from  prosecuting  an  action  of  replevin  for  the  prop- 
erty in  a  state  court." 

In  the  same  volume  (134  Fed.  778,  67  C.  C.  A.  500)  is  the  case  of 
Tallcott  V.  Friend  et  al.,  etc.,  by  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  The  second  headnote  in  that  case  will  show,  also, 
what  was  decided  by  that  court  in  the  question  imder  consideration 
in  this  case : 

"Bankr.  Act  July  1,  1898,  {{  23,  24,  25  (30  Stat  552,  553,  c.  541  [U.  S.  Comp. 
St  1901,  pp.  3431,  3432]),  establishes  a  clear  distinction  between  proceedings 
in  bankruptcy  and  controversies  at  law  and  in  equity  arising  in  the  course 
of  bankruptcy  proceedings,  and  also,  in  connection  with  Act  March  8,  1891, 
creating  the  Circuit  CoMTt  of  Appeals  (26  Stat  826,  c.  517  [U.  S.  Comp.  St 
1901,  p.  547]),  prescribe  the  manner  in  which  Judgments  or  orders  in  each 
class  of  cases  are  reviewable,  and  such  particular  mode  is  exclusive.  A  Judg- 
ment or  decree  in  a  controversy  at  law  or  in  equity  arising  in  bankruptcy 
proceedings  is  reviewable  by  the  Circuit  CJourt  of  Appeals,  under  its  organic 
act  and  section  24a,  by  appeal  or  on  writ  of  error,  as  may  be  appropriate, 
while  a  judgment  or  order  in  a  proceeding  in  bankruptcy,  if  one  of  those 
specially  enumerated  in  section  ^a,  is  reviewable  only  by  appeal,  and,  if 
not  within  such  excepted  cases,  unless  rendered  on  a  jury  trial,  can  only  be 
reviewed  on  original  petition  as  provided  in  section  24b." 

District  Judge  Keller,  delivering  the  opinion  of  the  court  for  the 
Circuit  Court  of  Appeals,  Fourth  Circuit,  in  Thompson  v.  Mauzy,  174 
Fed.  611,  98  C.  C.  A.  457,  from  prior  decisions  of  the  courts,  reached, 
as  he  states,  this  conclusion: 

"That  there  is  a  clear  distinction  between  'controversies  arising  in  bank- 
ruptcy proceedings'  as  mentioned  in  section  24a  and  the  'proceedings  in  bank- 
ruptcy,* which  by  section  24b,  the  Circuit  Courts  of  Appeal  are  ^ven  juris- 
diction to  superintend  and  revise  *in  matter  of  law';  the  former  being  gen- 
erally held  to  embrace  questions  between  the  trustee,  representing  the  bank- 
rupt and  his  creditors,  on  the  one  side,  and  adverse  claimants,  on  the  other, 
and  not  directly  affecting  those  administrative  orders  and  judgments  ordi- 
narily known  as  *proceeding8  in  bankruptcy,*  and  the  latter  being  confined 
to  those  questions  arising  between  the  bankrupt  and  his  creditors  which  are 
the  very  subject  of  such  administrative  orders  and  judgments,  from  the  peti- 
tion for  adjudication  to  the  discharge,  and  including  the  intermediate  ad- 
ministrative steps,  and  such  controversies  as  arise  between  parties  to  the 
bankruptcy  proceedings  as  are  involved  in  the  allowance  of  claims,  fixing 
their  priorities,  sales,  allowances,  and  other  matters  to  be  disposed  of  sum- 
marily." 
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After  thus  stating  his  conclusion  from  the  authorities,  Judge  KeDer 
proceeds : 

'This  distinction  is  emphasized  by  the  proYlsions  of  section  23a,  prescrib- 
ing limitations  of  the  Circuit  Courts  of  the  United  States  in  controversies  at 
law  and  in  equity  between  trustees  in  bankruptcy,  as  such,  and  adverse 
claimants,  concerning  the  property  acquired  or  claimed  by  such  trustees. 
In  re  Friend,  134  Fed.  778,  67  a  O.  A.  500,  and  cases  there  cited.  The  dis- 
tinction  between  'controyersies  at  law  and  in  equity  between  trustees  and 
adverse  claimants,'  and  "proceedings  in  bankruptcy,*  is  pointed  out  and  dwelt 
upon  in  Bardes,  Trustee,  v.  First  National  Bank,  178  U.  S.  524,  20  Sup.  Ct 
1000,  44  L.  Ed.  1175 ;  and,  although  that  case  was  decided  prior  to  the  amend- 
ment of  1903  (section  23),  it  is  quite  as  authoritative  upon  the  question  of 
this  fundamental  distinction  as  when  it  was  rendered.  In  Ilolden  v.  Strat- 
ton,  191  U.  S.  119,  24  Sup.  Ct  45,  48  L.  Ed.  118,  the  Supreme  Court  says: 
The  distinction  between  steps  in  bankruptcy  proceedings  proper  and  con- 
troversies arising  out  of  the  settlement  of  the  estates  of  bankrupts  is  rec- 
ognized in  sections  23,  24,  and  25  of  the  present  act,  and  the  provisions  as  to 
revision  in  matter  of  law  and  ai^;>eals  were  framed  and  must  be  considered 
in  view  of  that  distinction.' " 

In  Morehouse  y.  Pacific  Hardware  &  Steel  Co.,  177  Fed.  337,  100 
C.  C.  A.  647,  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in 
the  opinion  by  Circuit  Judge  Gilbert,  the  following  view  of  this  ques- 
tion is  expressed: 

*'It  is  conceivable  that  the  line  or  demarcation  between  'proceedings  in 
bankruptcy*  and  controversies  at  law  and  In  equity  arising  'in  the  course  of 
bankruptcy  proceedings'  may  in  some  cases  be  obscure;  but,  generally  speak- 
ing, the  former  include  aU  questions  arising  in  the  admin&tration  of  the 
bankrupt's  estate,  such  as  the  appointment  of  receivers  and  trustees,  orders 
requiring  the  bankrupt  to  surrender  property  of  the  estate  in  bankruptcy, 
orders  requiring  the  bankrupt's  volimtary  assignee  to  surrender  property  of 
the  estate,  orders  giving  priority  to  the  claim  of  a  creditor,  orders  directing 
a  set-off  of  mutual  debts,  and  orders  confirming  the  composition.  These  are 
questions  which,  with  a  view  to  the  prompt  administration  and  distribution 
of  the  assets  of  the  bankrupt,  the  law  permits  to  be  summarily  disposed  of 
by  revision.  The  latter  include  all  controversies  and  questions  arising  l>e- 
tween  the  trustee  and  adverse  claimants  of  property  as  property  of  the  es- 
tate, whether  the  property  be  in  his  possession  or  theirs." 

In  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296,  24  Sup.  Ct.  690, 
48  L.  Ed.  986,  Chief  Justice  Fuller,  in  the  opinion,  to  the  same  gen- 
eral eflfect  as  the  above  decisions,  says  this. 

"If  the  trustee  had  carried  the  case  to  the  Circuit  Court  of  Appeals  on  pe- 
tition for  supervision  and  revision  under  section  24b  of  the  Bankruptcy  Law. 
the  case  would  have  fallen  within  Holden  v.  Stratton,  191  U.  S.  115  [24 
Sup.  Ct  45,  48  L.  Ed.  118],  and  the  appeal  to  this  court  would  have  failed. 
But  he  took  it  there  by  appeal,  though  accompanied  by  some  apparent  effort 
to  avail  himself  also  of  the  other  method.  And  as  the  Berlin  Machine  Works 
asserted  title  to  the  property  in  |the  possession  of  the  trustee  by  an  inter- 
vention raising  a  distinct  and  separable  issue,  the  controversy  may  be  treated 
as  one  of  those  'controversies  arising  in  bankruptcy  proceedings'  over  which 
the  Circuit  Court  of  Appeals  could,  under  section  24a,  exercise  appeUate  ju- 
risdiction as  in  other  cases.  Section  2oa  relates  to  appeals  from  judgments 
in  certain  enumerated  steps  in  bankruptcy  proceedings,  in  respect  of  which 
special  provision  therefor  was  required  (Holden  v.  Stratton,  supra),  while 
section  24a  relates  to  controversies  arising  in  bankruptcy  proceedings  in  the 
exercise  by  the  bankruptcy  courts  of  the  jurisdiction,  vested  in  them  at  law 
and  in  equity  by  section  2,  to  settle  the  estates  of  bankrupts  and  to  deter- 
mine controversies  in  relation  thereto  (Hutchinson  y.  Otis,  190  U.  S.  552 
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[23  Sup.  Ct  778,  47  I*  EcL  1179];    Burlelgli  T.  Poreman,  125  Fed.  217  [CO 
C.  O.  A.  109])." 

It  is  unnecessary  to  cite  further  decisions  of  the  courts,  as  they  seem 
to  be  substantially  in  accord  and  to  the  effect  of  the  foregoing.  On 
this  subject  see,  also,  Collier  on  Bankruptcy  (9th  Ed.)  p.  507,  et  seq., 
Remington  on  Bankruptcy,  vol.  2,  p.  1712,  et  seq.  and  Loveland  on 
Bankruptcy,  vol.  2,  p.  1414,  §  808  et  seq.,  wherein  this  question  is 
discussed  and  the  authorities  cited. 

It  is  perfectly  clear,  therefore,  that  this  case  could  only  come  into 
this  court  and  be  heard  on  appeal,  and  not  on  a  petition  to  superin- 
tend and  revise.    The  petition  must  be  dismissed;  and  it  is  so  ordered. 


GALVKSTON,  H.  A  S.  A.  RY.  CO.  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals;  Fifth  Circuit    October  7,  1912.) 

No.  1,949. 

Raiiaoads  (I  229*) — Safbtt  Appuancb  Act — Constbuction — ^Aib  Brakxs — 
Dbfects  in  Trai9sit*~~*Re*paib. 

Safety  Appliance  Act  March  2,  1893,  a  196,  27  Stat  531  (U.  S.  Comp. 
St  1901,  p.  3174),  makes  it  unlawful  to  use  in  Interstate  commerce  any 
locomotive  not  equipped  with  a  power  driving  wheel  brake  and  appli- 
ances for  operating  the  train  brake  astern,  or  to  run  any  train  in  such 
traffic  which  has  not  a  sufficient  number  of  cars  in  it  so  equipped  with 
power  or  train  brakes  that  the  engineer  can  control  its  speed  without 
requiring  the  brakeman  to  use  the  common  hand  brake  for  that  purpose. 
Pending  suit  by  the  United  States  for  penalties  alleged  to  have  been 
incurred  by  defendant's  operation  of  a  train  in  interstate  commerce  on 
which  the  power  brake  system  had  become  disabled  in  transit  Act  Cong. 
April  14,  1910,  c.  160,  36  Stat  298  (U.  S.  Comp.  St  Supp.  1911,  p.  1327), 
was  passed,  supplementing  the  prior  act,  and  providing  that  where  any 
car  shall  have  been  properly  equipped,  and  such  equipment  shall  become 
defective  while  the  car  is  being  used  on  the  carrier's  line  of  railroad, 
the  car  may  be  hauled  from  the  place  where  the  equipment  is  first  dis* 
covered  to  be  defective  to  the  nearest  available  point  where  such  car  can 
be  repaired  without  liabUity  for  the  penalties  imposed  by  the  act  etc.,  if 
such  movement  is  necessary  to  make  such  repairs  and  they  cannot  be 
made  except  at  the  repair  point  Held,  that  the  amendment  should  be 
considered  as  a  congressional  construction  of  the  act  of  1898,  and  hence 
where  the  power  brake  system  of  a  locomotive  drawing  an  interstate 
train  became  defective  in  transit  and  there  were  no  facilities  for  repairs 
at  the  place  where  the  break  occurred,  defendant  was  not  liable  for  pen- 
alties under  the  act  in  transporting  the  locomotive  and  train  to  the  near- 
est repair  point  for  the  purpose  of  repair. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |  743;  Dec  Dig. 
i  229.* 

Duty  of  railroad  companies  to  furnish  safe  appliances,  see  note  to  Pel- 
ton  V.  Bullard,  37  C.  C.  A.  8.] 

Shelby,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Texas. 

.  Action  by  the  United  States  against  the  Galveston,  Harrisburg  & 
Sfem  Antonio  Railway  Company  to  recover  penalties  for  violation  of 

■  ■  I  '  •         m 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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the  Safety  Appliance  Act.  Judgment  for  the  United  States,  and  de- 
fendant brings  error.    Reversed  and  remanded,  with  directions. 

This  action  was  brought  to  recover  penalties  for  an  alleged  viola- 
tion of  the  act  of  Congress,  known  as  the  Safety  Appliance  Act,  ap- 
proved March  2,  1893  (Act  March  2,  1893,  c.  196,  27  Stat.  531  [U. 
S.  Comp.  St  1901,  p.  3174]),  as  amended  by  an  act  approved  April 

1,  1896  (29  Stat,  85,  c.  87),  and  as  amended  by  an  act  approved  March 

2,  1903  (32  Stat.  943,  c.  976  [U.  S.  Comp.  St.  Supp.  1911,  p.  1314]), 
and  also  for  violation  of  the  order  of  November  15,  1905,  by  the  In- 
terstate Commerce  Commission.  The  bill  of  exceptions  shows  the 
following  proceedings  before  the  court  and  jury : 

United  States  v.  Galveston,  Harrisburg  &  San  Antonio  RaUway  Company. 

No.  126. 

Be  it  remembered  that  on  the  12th  day  of  April,  A.  D.  1909,  came  on  for 
trial  the  above  styled  and  numbered  cause,  and  thereupon  a  jury  was  im- 
paneled and  sworn  to  try  the  same,  when  the  foUowing  agreed  statement  of 
facts  and  supplementary  evidence  was  read  and  offered  to  the  jury,  and  was 
all  the  evidence  adduced  on  the  trial  of  the  case: 

"1.  That  the  defendant  railway  company  is  a  corporation,  duly  organized 
and  doing  business  under  the  laws  of  the  state  of  Texas,  and  having  an  of- 
fice and  place  of  business  at  El  Paso,  in  the  county  of  El  Paso,  and  state 
of  Texas. 

**2.  That  said  defendant  is  a  common  carrier  engaged  in  interstate  com- 
merce among,  the  several  states  and  territories  of  the  United  States,  and 
particularly  of  the  state  of  Texas,  and  was  so  engaged  in  said  interstate  com- 
merce on  April  13,  1909,  when  it  hauled  upon  and  over  its  line  of  railroad  from 
a  point  on  said  line  1^  miles  west  of  the  station  of  Rosenfeld,  into  Sander- 
son, in  Pecos  county,  in  the  state  of  Texas,  within  the  jurisdiction  of  this 
court,  one  train,  to  wit,  'Extra  E)ast,*  drawn  by  locomotive  engine  No.  826, 
said  train  containing  interstate  traffic,  and  was  composed  of  41  cars,  includ- 
ing the  engine  drawing  said  train,  all  of  which  were  equipped  with  power 
and  train  brakes,  and  the  engine  with  a  power  brake  wheel,  as  required  by 
the  act  of  Congress  known  as  the  'Safety  Appliance  Act,'  and  the  amendments 
thereto,  but  that  when  said  train  arrived  at  Sanderson  none  of  the  cars  in 
said  train  had  their  brakes  used  and  operated  by  the  epglne  of  the  locomo- 
tive drawing  said  train. 

"3.  That  when  said  locomotive  engine  drawing  said  train  left  said  de- 
fendant's terminal  station  at  El  Paso,  Texas,  the  said  en^e  and  train  were 
fully  equipped  with  power  and  train  brakes,  which  were  so  associated  to- 
gether that  said  train  brakes  could  be  used  and  operated  In  the  move- 
.  ment  of  said  train,  and  were  so  used  In  the  operation  of  said  train  by  the 
engineer  of  the  locomotive  drawing  said  train,  but  that  while  In  transit  on 
its  line  of  railway  between  its  terminal  stations  of  El  Paso  and  Sanderson, 
Texas,  a  mile  and  a  half  east  of  the  station  of  Rosenfeld,  the  low  pressure 
reverse  piston  and  valve  In  the  steam  end  of  the  air  pump  on  said  engine 
broke,  which  rendered  It  impossible  for  the  engineer  on  said  engine,  No.  826» 
to  further  use  said  brakes  In  the  movement  of  said  train. 

''This  agreement  is  not  intended  to  cover  the  issue  of  fact  as  to  whether 
repairs  could  not  have  been  made  on  said  engine  short  of  the  terminal  sta- 
tion of  Sanderson,  as  alleged  In  defendant's  answer,  or  that  said  train  could 
not  have  been  set  out  on  the  siding  at  Rosenfeld,  or  on  either  one  of  the 
two  sidings  between  Riosenf^ld  and  Sanderson,  and  as  to  these  two  matters 
above  stated  evidence  will  be  submitted,  nor  shall  this  agreement  preclude 
either  plaintiff  or  defendant  from  offering  evidence  on  any  other  issue  of 
fact  other  than  those  above  specified.*' 

C.  J.  Hankamer,  Introduced  on  behalf  of  the  defendant,  being  duly  sworn, 
testified  as  follows: 

''On  the  13th  day  of  April,  1907,  I  had  charge  of  the  engine,  as  engineer, 
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tbat  pnlled  the  40  cars  in  question.  When  we  were  abont  a  mile  and  a  half 
east  of  Rosenfeld  the  pnmp  broke  down;  the  reversinfir  piston  in  the  air 
pnmp,  in  the  steam  end  of  the  air  brake.  I  had  no  facilities  for  repairing 
the  pump  there  where  the  accident  occurred.  The  break  stopped  the  pump 
from  working.  It  wouldn't  make  any  air.  Prior  to  that  time  the  pump  was 
in  first-class  condition.  Sanderson  was  the  nearest  place  to  the  place  of  the 
accident  at  which  this  break  could  be  repaired.  Sanderson  is  a  terminal  of 
the  railway,  where  they  have  machine  shops  and  mechanics  for  the  purpose 
of  repairing  such  breaks.  From  Rosenfeld  there  was  no  other  place  short 
of  Sanderson.  I  had  no  appliance  with  which  to  make  the  repairs  to  the 
pump,  and  it  had  to  be  taken  to  Sanderson,  the  nearest  place,  to  be  repaired. 
I  was  going  east  at  that  time.  The  distance  from  Sanderson  to  Bosenfeld 
is  about  24  miles,  I  think;  somewhere  along  there.  The  pump  was  repaired 
at  Sanderson  when  I  took  it  in.  I  carried  the  train  in  from  the  place  of  the 
accident  to  Sanderson  by  using  the  hand  brakes.  The  repairs  couldn't  have 
been  made  anywhere  else,  except  at  Sanderson,  unless  they  had  sent  a 
machinist  out  there  to  do  the  work.  I  did  not  have  the  material  out  there 
to  make  the  repairs,  and  the  machinist  would  have  had  to  bring  the  material 
to  do  the  work.  It  would  have  taken  two  hours  to  repair  the  pump  after 
they  had  gotten  everything  to  do  it  with.  There  were  no  facilities  at  the 
place  of  the  accident  for  doing  that  kind  of  work,  and  there  were  no  me- 
chanics there.  We  were  a  mile  and  a  half  east  of  Rosenfeld  when  the  pump 
broke  down.  Between  the  place  of  the  accident  and  Sanderson  there  were 
three  side  tracks  that  could  have  accommodated  this  entire  train.  The  near- 
est one  from  where  we  were  when  the  pump  broke  was  about  7  miles.  That 
was  the  siding  at  Longfellow.  The  next  siding  was  at  Emerson,  which  was 
about  7  miles  from  Longfellow,  and  there  was  another  siding  between  Em- 
erson and  Sanderson,  about  3  miles  from  Emerson.  At  these  three  sidings 
there  are  no  facilities  for  repairing  engines  and  such  breaks  as  the  one  that 
occurred.  At  the  time  of  this  accident  there  were  lots  of  trains  on  the 
road,  and  we  needed  all  passing  tracks.  We  got  an  order  at  Longfellow  to 
hold  us  out  until  they  got  a  train  out  of  Sanderson^  The  Sanderson  yard 
was  blocked  with  trains.  The  traffic  at  that  time  was  unusually  heavy.  We 
met  three  trains  after  the  pump  broke.  They  passed  us  going  the  other  way. 
My  train  was  a  freight  We  had  means  of  communicating  with  Sanderson 
after  we  got  to  Longfellow.  As  to  whether  we  could  communicate  with  San- 
derson at  the  place  where  the  pump  broke,  I  do  not  recollect  whether  our 
caboose  had  a  phone  or  not ;  I  am  not  positive ;  I  do  not  know.  We  couldn't 
communicate  from  the  engine.  Sanderson  was  a  repair  station,  where  they 
kept  mechanics  and  material  and  shops  for  doing  such  repair  work  as  our 
engine  needed,  and  all  other  defects  and  breaks  connected  with  the  railroad 
service,  and  that  was  the  nearest  station  where  facilities  and  mechanics  could 
be  had." 

Cross-examined,  the  witness  testified :  "After  the  air  pump  on  the  engine 
became  inoperative,  none  of  the  power  brakes  on  any  of  the  cars  could  be 
used,  except  by  hand ;  there  was  no  air  on  them.  The  only  method  after  that 
was  by  hand  brake.  We  could  not  have  backed  the  train  to  the  siding  at 
Rosenfeld  without  sending  out  a  flagman  to  protect  us.  If  we  had  adopted 
that  plan,  I  guess  there  was  nothing  to  prevent  us  from  backing  the  train 
back  to  the  siding  at  Rosenfeld.  I  tbink  the  siding  at  Rosenfeld  was  of  sufii- 
cient  length  to  have  accommodated  our  entire  train.  We  communicated  with 
Sanderson  from  the  Longfellow  telegraph  station.  There  is  no  telegraph  sta- 
tion at  Rosenfeld ;  just  a  blind  siding.  The  distance  from  where  the  accident 
to  the  pump  occurred  to  Longfellow  was  about  7  miles,  I  think;  about  7 
or  7%  miles.  We  took  the  siding  at  Longfellow,  and  remained  on  that 
siding,  as  well  as  I  can  remember,  about  two  hours,  I  think.  It  would  take 
a  locomotive  with  one  car  about  40  minutes  to  make  the  run  from  Sanderson 
to  Longfellow;  I  guess  it  would  take  about  35  to  40  minutes,  or  50  minutes. 
There  were  no  repair  shops  at  Longfellow ;  the  repair  shops  were  at  San** 
derson.  As  to  whether  the  material  could  have  been  brought  out  there  and 
the  pump  repaired  where  the  accident  occurred,  the  machinist  would  have 
had  to  come  there  and  examine  the  pump  and  see  what  was  the  matter,  and 
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then  send  for  the  material  and  fix  the  pump.  As  to  whether  he  could  not 
have  heen  informed  by  wire  what  the  trouble  was,  so  he  could  bring  the 
material  with  him,  I  do  not  believe  two  men  can  take  that  pump  out  and 
see  what  was  the  matter  with  it;  two  men  couldn't  take  the  pump  down; 
the  works  on  the  pump  are  so  heavy  that  two  men  couldn't  have  handled  it 
As  to  whether  we  had  more  men  on  the  train  to  help  in  the  work,  the  pump 
is  supposed  to  be  taken  apart  by  mechanics.  With  the  aid  of  the  two  brake- 
men  on  the  train,  probably  we  could  have  taken  it  apart;  I  don't  know.  I 
guess  I  could  have  taken  it  apart,  if  I  had  had  the  proper  tools  to  do  it 
with.  I  guess  a  mechanic  could  have  made  the  repairs  at  the  place  where 
the  accident  occurred,  as  well  as  at  the  shops,  if  he  had  had  the  proper  tools 
to  do  it  with.  If  the  mechanic  at  Sanderson  had  been  notified  by  wire  what 
the  trouble  was  with  the  air  pump,  and  had  come  up  there  equipped  in  a 
manner  so  as  to  repair  it  on  the  siding,  I  guess  it  could  have  been  done 
there.  The  run  from  Sanderson  up  there  could  have  been  made  in  about 
40  or  45  minutes.  It  is  downgrade  all  the  way  from  Rosenfeld  to  Sander- 
son, and  all  the  way  down  the  hand  brakes  on  the  cars  had  to  be  used  in 
braking  the  train  when  we  made  the  run  into  Sanderson.  At  Emerson  there 
was  another  siding.  Emerson  is  about  8  miles  from  Sanderson.  The  siding 
at  Emerson  was  sufficient  to  have  accommodated  our  train,  if  we  had  desired 
to  take  it,  if  there  were  no  cars  on  it  I  do  not  recollect  whether  there 
were  or  not  Two  trains  passed  us  at  Longfellow,  a  passenger  and  a  freight 
We  met  two  trains  there.  A  locomotive,  properly  equipped,  attached  to  our 
train  after  the  air  pump  broke,  could  have  handled  the  train  and  operated 
the  power  brakes.  Accordingly,  if  an  engine  had  been  taken  from  one  of 
the  trains  passing  us,  or  if  an  engine  had  been  sent  to  us  from  Sanderson, 
it  could  have  pulled  our  train  into  Sanderson,  and  could  have  operated  the 
power  brakes." 

Redirect  examination:  "After  the  accident  to  the  air  pump,  we  didn't 
have  anything  but  the  hand  brakes  to  operate.  After  the  accident,  we  could 
go  neither  forward  nor  backward  and  use  the  air  brakes.  The  engine  was 
all  right,  but  the  air  brakes  were  inoperative.  The  breaking  of  the  pump 
destroyed  the  air.    We  couldn't  use  anything  but  the  hand  brakes." 

Recross-examination :  "I  stated  that  a  imssenger  and  a  freight  train 
passed  us  while  we  ,were  at  the  place  where  the  accident  occurred.  Those 
trains  were  going  west.  We  met  them  there  at  Longfellow.  I  also  stated 
that  we  were  detained  there  on  account  of  the  yard  being  blocked  at  San- 
derson. We  couldn't  get  in  on  account  of  the  yard  being  blocked  with  trains. 
The  conductor  told  me  that  he  had  to  stay  there  until  they  got  a  train  out 
of  Sanderson  on  account  of  the  yard  being  blocked ;  they  held  the  l)oard  on 
us.  We  wired  the  train  dispatcher  at  Sanderson  from  Longfellow,  and  he 
told  us  to  take  the  train  into  Sanderson  by  hand  brakes.** 

It  is  further  agreed  between  the  parties  that  17  trains  passed  the  freight 
train  in  question  on  the  day  that  said  air  pump  on  the  freight  train  broke. 

El  Paso,  Texas,  April  13,  1909. 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  transcript  of  all 
evidence  adduced  on  the  trial  of  the  above-entitled  cause. 

W.  H.  Long,  Official  Stenographer. 

And  thereupon,  the  evidence  being  closed,  the  court  instructed  the  Jury  to 
find  for  the  plaintiff  in  the  sum  of  $100,  and  to  the  action  of  the  court  in 
80  instructing  the  jury  to  return  a  verdict  for  the  plaintiff,  and  in  open 
court  before  the  Jury  returned  their  verdict,  the  defendant  then  and  there 
excepted,  and  also  excepted  to  the  Judgment  rendered  thereon. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  GRUBB, 
District  Judge. 

T.  J.  Beall,  of  El  Paso,  Tex.,  for  plaintiff  in  error. 
Chas.  A.  Boynton,  U.  S.  Atty.,  of  Waco,  Tex.,  and  Philip  J.  Doher- 
ty,  Sp.  Asst.  U.  S.  Atty.,  of  Washington,  D.  C. 
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PARDEE,  Circuit  Judge.  Involving  the  construction  of  the  Safet}' 
Appliance  Acts,  two  classes  of  suits,  one  for  injury  to  employes  and 
the  other  to  penalize  the  railroads  for  nonccMupJiance,  have  been 
passed  upon  by  the  courts.  In  the  first  it  has  been  substantially  set- 
tled that  the  duty  on  the  railroads  was  absolute,  and  noncompliance 
without  excuse.  St.  Louis  &  Iron  Mountain  R.  v.  Taylor,  210  U. 
S.  281,  28  Sup.  Ct.  616,  52  L.  Ed.  1061.  In  the  other  class,  decisions 
have  been  conflicting;  the  Supreme  Court  not  having  passed  on  the 
precise  question  involved. 

Without  reviewing  the  many  cases  cited  in  the  briefs,  or  attempting 
to  distinguish  or  harmonize  them  further  than  to  note  that  in  nearly 
all  no  distinction  is  made  as  to  whether  the  violation  was  voluntary, 
or  the  result  of  accident,  without  fault,  and  the  resulting  necessities, 
reference  is  made  to  two  decisions  in  the  Circuit  Courts  of  Appeal 
which  seem  to  the  writer  correctly  reasoned  and  decided: 

Chicago,  Northwestern  Ry.  Co.  v.  United  States,  168  Fed.  236,  93 
C.  C.  A.  450,  21  L.  R.  A.  (N.  S.)  690,  where  it  is  said: 

"The  object  of  tlie  safety  appliance  statutes  was  manifestly  to  require 
interstate  carriers  to  maintain  tbeir  rolling  stock  in  a  certain  condition  of 
safety.  It  could  not  liave  been  tlie  Intention  of  Ck)ngre3s  to  impose  this  duty 
upon  carriers,  and  at  the  same  time  deprive  them  of  the  only  practical 
method  of  meeting  its  requirements.  Rolling  stock  must  necessarily  become 
defectiye,  within  the  terms  of  these  statutes,  both  by  use  and  by  accident. 
Repair  shops  cannot  be  kept  on  wheels.  Such  shops  cannot  be  brought  to 
the  defective  vehicle.  The  only  practical  method  of  railroading  requires 
that  such  vehicles,  when  out  of  repair,  shall  be  taken  to  the  shops;  and  If 
they  are  wholly  excluded  from  commercial  use  themselves,  and  from  other 
vehicles  which  are  commercially  employed,  they  do  not  fall  within  any  of 
the  classes  covered  by  the  safety  appliance  acts.  A  carrier  may  move  one 
or  more  cars  by  themselves  to  repair  shops,  for  the  purpose  of  having  them 
placed  in  condition  to  conform  to  the  safety  appliance  acts,  without  being 
guilty  of  a  violation  of  those  acts  while  thus  engaged  in  an  honest  effort  to 
meet  their  requirements." 

And  United  States  v.  Illinois  Central  R.  Co.,  170  Fed.  542,  95  C. 
C.  A.  628,  holding: 

**An  interstate  railroad  is  guilty  of  violating  Safety  Appliance  Act  March 
2,  1893,  c.  196,  27  Stat  531  (U.  S.  Oomp.  St.  1901,  p.  3174),  if  it  starts  in 
transit  a  car  containing  interstate  commerce  with  a  defective  coupling,  which 
could  have  been  discovered  by  Inspection,  but  not  so  if  the  car,  when  started, 
had  no  discoverable  defect,  but  developed  one  in  transit,  and  there  was  no 
subsequent  lack  of  diligence  either  in  discovering  or  repairing  the  same." 

Pending  this  suit.  Congress  passed  an  act,  approved  April  14,  1910 
(36  Stat.  298,  c.  160  [U.  S.  Comp.  St.  Supp.  1911,  p.  1327]),  the  title 
of  which  is  as  follows: 

"Chap.  160.  An  act  to  supplement  *An  act  to  promote  the  safety  of  em- 
ployes and  travelers  upon  railroads  by  compelling  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  automatic  couplers  and  con- 
tinuous brakes,  and  their  locomotives  with  driving  wheel  brakes,  and  for 
other  purposes,*  and  other  safety  appliances  acts,  and  for  other  purposes." 

The  proviso  in  section  4  of  that  act  is  as  follows : 

"Provided,  that  where  any  car  shall  have  been  properly  equipped,  as  pro- 
vided in  this  act  and  the  other  acts  mentioned  herein,  and  such  equipment 
diall  have  become  defective  or  insecure  while  such  car  was  being  used  by 
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such  carrier  npon  its  line  of  railroad,  such  car  may  be  hanled  from  the  place 
wbere  such  equipment  was  first  dlscoyered  to  be  defective  or  insecure,  to  the 
nearest  available  point  where  such  car  can  be  repaired,  without  liability  for 
the  penalties  imposed  by  section  4  of  this  act,  or  section  6  of  the  act  of 
March  second,  eighteen  hundred  and  ninety-three,  as  amended  by  the  act  of 
April  first,  eighteen  hundred  and  ninety-six,  if  such  movement  is  necessary 
to  make  such  repairs,  and  such  repairs  cannot  be  made  except  at  such  re- 
pair poinf* 

By  incorporating  the  provision  just  quoted,  and  declaring  the  same 
as  a  supplement  to  the  act  of  1893,  we  may  safely  infer  that  it  was 
intended  by  Congress  to  give  the  proper  construction  to  the  act  of 
1893. 

If  this  view  is  correct,  then  it  seems  clear  that  the  instant  case 
should  be  reversed  and  remanded,  with  instructions  to  award  a  new 
trial  and  thereon,  on  the  same  evidence  being  given,  to  direct  a  ver- 
dict for  defendant  below,  for  the  case  shows  that  the  engine  and  train 
were  admittedly  in  perfect  condition  as  required  by  the  statute  when 
started,  and  that  the  break  occurred  suddenly  after  going  at  least 
300  miles,  and  that,  as  there  were  no  facilities  for  repairs  at  the  point 
where  the  break  occurred,  it  was  carried  to  the  first  and  nearest 
repair  point  for  the  purpose  of  repair. 

However  this  may  be,  this  court  is  of  opinion  that  on  the  evidence 
in  this  case  the  question  of  good  faith  and  proper  diligence  in  clearing 
the  tracks  and  in  moving  the  train  for  repairs  was  one  of  fact,  and 
should  have  been  submitted  to  the  jury. 

The  judgment  of  the  District  Court  is  reversed,  and  the  cause  is 
remanded,  with  instructions  to  award  a  new  trial, 

SHELBY,  Circuit  Judge,  dissents, 

GRUBB,  District  Judge.  I  concur  in  the  Judgment  of  reversal,  and 
in  the  opinion  of  the  court,  in  so  far  as  it  holds  that  the  cause  should 
have  been  submitted  by  the  court  below  to  the  jury. 

While  the  language  of  section  2  of  the  act  of  March  2,  1903,  might 
permit  of  a  construction  that  would  iftipose  an  absolute  duty  on  the 
carrier,  and  absolute  liability  for  the  penalty  provided  for  operating 
its  train  when  not  equipped  as  required,  and  while  some  courts  have 
so  construed  it,  I  agree  with  the  majority  opinion  that  this  would  not 
be  a  reasonable  interpretation  of  the  original  statute,  and  that  the 
amendatory  act  of  April  14,  1910,  was  intended  to  be  declaratory  only 
of  the  court's  interpretation,  to  meet  the  decisions  mentioned.  Under 
the  act  of  March  2,  1903,  before  its  amendment,  I  think  the  carrier, 
if  its  train  left  a  repair  point  properly  equipped,  is  not  compelled, 
upon  discovery  of  a  defect  between  repair  points,  to  hold  its  train  at 
the  point  of  discovery  until  the  defect  is  remedied,  in  cases  where 
it  cannot  be  remedied  at  such  point  with  the  means  at  hand,  but  has 
the  right  to  move  the  train  in  its  disabled  condition  to  the  nearest 
repair  point,  if  necessary  to  accomplish  the  repairs. 

The  courts  are  in  conflict  as  to  whether  the  statute  permits  this 
movement  in  connection  with  other  cars  being  ccwnmercially  used- 
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The  original  and  amendatory  statutes  prescribe  no  such  limitation, 
and  it  does  not  seem  to  me  that  a  movement  can  be  said  for  that  rea- 
son alone  to  be  inhibited  as  a  matter  of  law.  The  question  in  each 
case  depends  upon  whether  there  is  shown  to  exist  a  reasonable  ne- 
cessity for  moving  the  train  to  accomplish  the  repairs,  and  this  is, 
ordinarily,  properly  determinable  by  a  jury.  It  is  true  the  facts  in 
this  case  are  undisputed,  but  an  inference  is  required  to  be  drawn 
from  them,  viz.,  whether  they  constituted  the  reasonable  necessity 
demanded  by  the  statute,  or  whether  the  carrier  should  have  sent 
a  mechanic  from  Sanderson  to  Longfellow  to  repair  the  air  pimip,  or 
sent  the  disabled  engine  to  Sanderson  for  that  purpose,  to  be  re- 
turned to  Longfellow  to  take  in  the  train  with  air  power,  or  sent  a 
relief  engine  to  Sanderson  for  that  purpose,  instead  of  hauling  the 
train  to  Sanderson  with  the  disabled  engine  by  hand  brakes. 

It  seems  to  me  that  reasonable  minds  might  reach  different  conclu- 
sions as  to  the  proper  inference  to  be  drawn,  and  for  that  reason  I 
think  the  issue  should  be  submitted  to  the  jury. 


FULLER  T.  NEW  YORK  UFB  INS.  CO. 

(Clrcnlt  CJourt  of  Appeals,  Third  Circuit    October  29,  1912.) 

No.  1,617. 

1,  Death  (|  2*) — Pboof  of  Death— -Pbesumption  fbom  Unexplained  Ab- 

sence. 

Tbe  presumption  of  death  from  the  unexplained  absence  of  a  person 
for  more  than  seven  years  is  a  rule  of  law,  but  the  presumption  is  not 
conclusive,  and  the  ultimate  question  is  one  for  the  jury,  where  a  Jury 
is  trier  of  the  facts.  One  relying  on  such  unexplained  absence  must 
prove  it,  and  must  prove  more  than  the  mere  fact  of  absence.  He  must 
also  produce  evidence  to  Justlfjr  the  inference  that  death  is  the  probable 
reason  why  nothing  Is  known  of  the  missing  person,  and  many  facts  are 
relevant  to  such  inquiry,  from  all  of  which  the  Jury  must  draw  the 
Inferences,  both  intermediate  and  final. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent  Dig.  §§  1-3;  Dec  Dig. 
«  2.*] 

2.  Tbial  (I  193*) — Instructions — Province  of  Coubt  and  Jury — Comments 

BY  Judge  on  Evidence. 

While  the  Judge  of  a  federal  court,  in  charging  a  Jury,  may  properly 
comment  on  the  evidence,  and  may  express  his  opinion  freely  thereon, 
the  qualification  must  always  be  borne,  in  mind  that  the  Jury  must  be 
left  free  to  determine  ultimately  all  disputed  facts  and  all  relevant  in- 
ferences to  be  drawn  from  a  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {§  436-438;  Dec. 
Dig.  {  193.*] 

.     In  Error  to  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania ;   Charles  P.  Orr,  Judge. 

Action  at  law  by  Roberta  I.  Fuller  against  the  New  York  Life  In- 
surance Company.    Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 
*  "I* 

*For  other  casea  lee  same  topic  A  9  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
199  F.— 57 
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S.  S..Mehard  and  W.  C.  Dicken,  both  of  Pittsburgh,  Pa.,  for  plain- 
tiff in  error. 

W.  W.  Smith,  of  Pittsburgh,  Pa.,  James  H.  Mcintosh,  of  New 
York  City,  and  Gordon  &  Smith,  of  Pittsburgh,  Pa.,  for  defendant 
in  error. 

Before  GRAY,  BUFFINGTON,  and  McPHERSON,  Circuit 
Judges. 

J.  B.  McPHERSON,  Circuit  Judge.  The  beneficiary  in  a  life  in- 
surance policy  brought  this  action,  but  offered  no  direct  evidence  of 
death,  relying  on  the  presumption  arising  from  the  insured's  absence, 
unheard  of,  during  more  than  seven  years. 

[1]  In  discussing  the  presumption  of  death  from  an  unexplained 
absence  during  seven  years,  Prof.  Thayer,  in  his  Preliminary  Treatise 
on  Evidence  (page  319  et  seq.),  shows  clearly  that  it  is,  and  always 
has  been,  a  rule  of  reasoning.  Early  in  its  development  the  jury  were 
advised  to  follow  it,  because  it  probably  accorded  with  the  fact. 
Later,  as  experience  showed  its  usefulness  and  strengthened  its  prob- 
ability, they  were  given  positive  directions  to  follow  it,  and  it  thus 
became  what  is  often  spoken  of  as  a  legal  presumption  or  a  rule  of 
law.  Either  phrase  is  convenient  enough,  if  care  be  taken  to  keep  in 
mind  that  the  presumption  has  never  been  conclusive  or  irrebuttable. 
It  is  a  rule  of  reasoning,  a  short  cut  between  evidence  and  conclusion, 
although  it  is  now  a  rule  that  should  be  followed  by  whatever  tribunal 
is  obliged  to  pass  upon  the  facts  of  a  particular  absence.  The  stress 
IS  to  be  put  on  the  word  "unexplained."  This  has  become  the  im- 
portant question,  and  it  is  always  a  question  of  fact.  What  weight 
is  to  be  given  to  all  the  circumstances  that  attend  a  particular  absence? 
And,  as  the  final  result  of  the  inquiry,  should  death  be  inferred? 
Many  circumstances  may  need  consideration;  but  they  must  all  be 
submitted  to  a  jury,  when  that  tribunal  is  the  trier  of  the  facts. 
Cases  that  disclose  a  chancellor's  opinion  concerning  the  weight  of  the 
explanatory  evidence  only  show  us  how  he  reasoned  upon  the  evidence 
that  was  then  before  him.  They  do  not  furnish  a  rule  that  is  oblig- 
atory upon  a  jury,  or  upon  another  chancellor,  in  reasoning  upon  dif- 
ferent, or  even  upon  somewhat  similar,  evidence.  He  who  relies  upon 
an  unexplained  absence  during  seven  years  must  prove  it,  and  he 
must  prove  more  than  the  mere  fact  of  absence  during  that  period. 
He  must  also  produce  evidence  to  justify  the  inference  that  death 
is  the  probable  reason  why  nothing  is  known  about  the  missing  per- 
son. In  the  ordinary  trial  at  law  a  jury  must  draw  the  inferences, 
both  intermediate  and  final;  and  it  will  rarely,  if  ever,  be  the  case 
that  the  facts  concerning  one  absence  will  so  closely  resemble  the  facts 
concerning  another  that  inferences  drawn  in  the  first  inquiry  will  fur- 
nish a  binding  rule  for  the  second.  If  a  dispute  exists  about  any  of  * 
the  facts,  the  jury  must  first  determine  it,  and  they  are  then  to  draw 
from  the  facts  thus  ascertained  whatever  inferences  may  be  proper. 
Even  if  the  facts  are  undisputed,  it  is  the  jury  that  must  draw  the 
inferences,  save  perhaps  in  exceptional  cases.  In  this  class  of  con- 
troversies many  questions  arise  that  are  peculiarly  for  that  tribunal. 
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For  example:  What  motive  sent  the  nyssing  person  away,  or  pro- 
longed his  absence?  What  were  his  domestic  relations?  Where 
would  he  be  likely  to  return?  Has  he  been  seen,  or  heard  of?  With 
whom  would  lie  probably  communicate?  How  extensive  and  how 
careful  was  the  search?  What  were  his  habits?  Do  any  facts  or 
circumstances  suggest  violence  or  accident?  And  many  other  ques- 
tions might  easily  be  added  to  the  list,  the  important  point  being  that 
the  answers  are  relevant,  if  they  throw  light  on  his  absence  or  his 
silence.  They  are  all  matters  of  fact  to  be  weighed  and  appraised  by 
the  tribunal  to  whom  the  inquiry  is  committed.  The  general  subject 
is  well  understood,  and  it  will  be  sufficient  to  refer  to  two  recent  col- 
lections of  illustrative  cases— one  in  the  note  to  Modern  Woodmen 
v.  Gerdom,  2  h.  R.  A.  (N.  S.)  809,  and  the  other  m  vol.  13  of  Cyc. 
Law  &  Proc.  p.  297  et  seq.  We  may  also  refer  to  2  Greenl.  Ev. 
(Lewis)  §  278,  f,  and  4  Wig.  Ev.  §  2531. 

In  the  pending  controversy,  the  following  facts  are  apparently  not 
denied:  In  January,  1885,  Ira  and  Roberta  Fuller  were  married, 
probably  in  Brookville,  a  town  in  the  western  part  of  Pennsylvania. 
They  moved  to  Dayton,  Ohio,  before  September,  1887,  and  in  that 
month  he  insured  his  life  in  her  favor  by  a  20-year  tontine  dividend 
policy.  A  year  or  two  afterwards  they  returned  to  Pennsylvania,  liv- 
ing first  in  Allegheny,  and  afterwards  in  New  Kensington,  West- 
moreland county,  a  small  town,  where  they  kept  house  and  boarded 
from  1891  until  February  21,  1900.  A  daughter  was  born  in  1888. 
In  the  afternoon  of  February  21st,  Fuller  went  away,  telling  his  wife 
that  he  was  going  by  train  to  Greensburg,  a  town  in  the  same  county, 
and  would  be  home  the  next  day  in  time  to  go  with  her  to  the  theater. 
Tickets  for  the  entertainment  had  been  bought  and  were  in  her  pos- 
session. On  the  train  he  repeated  to  a  friend  that  he  was  going  to 
Greensburg.  Whether  he  did  or  did  not  go  does  not  appear ;  but  on 
the  afternoon  of  the  22d  he  met  another  friend  at  a  hotel  in  Pitts- 
burgh, and  said  that  he  was  going  home.  Since  that  time,  so  far  as 
we  know,  he  has  not  been  seen  or  heard  of.  His  wife  made  immedi- 
ate efforts  to  learn  what  had  become  of  him.  She  employed  a  de- 
tective agency,  who  pursued  the  inquiry  for  six  months;  and  she 
asked  the  local  lodges  of  the  Elks  and  the  Masons  to  help  in  finding 
him,  hoping  that  their  facilities  throughout  the  country  for  obtaining 
information  about  a  missing  member  might  be  of  service.  Nothing 
came  of  these  efforts,  or  of  some  inquiries  made  by  two  other  per- 
sons. He  had  been  prominent  in  the  business  and  social  life  of  the 
town.  At  one  time  he  had  been  a  justice  of  the  peace,  and  on  the 
date  referred  to  his  business  was  real  estate  and  insurance.  He  was 
also  borough  treasurer,  and  his  official  bond  had  been  signed  by  15 
sureties.  It  was  soon  discovered  that  he  had  embezzled  from  $4,000 
to  $6,000  of  the  borough  funds;  but  no  proceedings  were  taken 
against  him,  and  his  bondsmen  paid  the  money.  The  community 
seems  to  have  regarded  him  with  a  friendly  feeling,  even  after  his 
defalcation  became  known.  His  appearance  was  likely  to  arrest  at- 
tention ;  his  height  being  more  than  6  feet,  and  his  weight  250  pounds. 
He  was  of  social  disposition  and  agreeable  manners.    So  far  as  ap- 
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pears,  his  relations  with  his  wife  and  daughter  were  normal  and  sat- 
isfactory. Apparently  he  wis  a  kind  and  loving  husband  and  father. 
After  he  disappeared  the  plaintiff's  own  exertions  were  the  sole 
reliance  of  herself  and  her  child.  She  moved  to  Pittsburgh  in  April, 
and  began  to  solicit  life  insurance,  attaining  a  position  of  some  im- 
portance and  responsibility  in  the  Reliance  Company.  She  was  ad- 
vised to  apply  for  a  divorce,  in  order  to  gain  a  more  advantageous 
status  as  an  unmarried  woman,  and  in  April,  1903,  she  obtained  a 
decree  on  the  ground  of  desertion.  Service  of  process  was  made  by 
publication.  She  kept  the  insurance  alive  by  borrowing  the  premiimis 
from  the  company  (except,  perhaps,  for  one  year)  on  the  security  of 
lien  notes  charged  against  the  policy.  The  company  was  promptly  in- 
formed of  the  disappearance  and  the  defalcation.  In  the  spring  of 
1907  the  plaintiff  applied  to  the  orphans'  court  of  Westmoreland  coun- 
ty for  letters  of  administration,  basing  the  application  on  the  Penn- 
sylvania act  of  1885  (P.  L.  155),  The  object  of  this  statute  appears 
in  its  title: 

'^Relating  to  the  grant  of  letters  of  administration  upon  tbe  estates  of 
persons  presumed  to  be  dead,  by  reason  of  long  absence  from  their  former 
domicile." 

Section  1  explains  "long  absence*'  to  mean  "seven  or  more  years 
from  the  place  of  his  last  domicile  within  this  commonwealth" ;  and 
section  2  requires  legal  proof  to  establish  the  presumption  of  death. 
On  July  31,  1907,  a  decree  was  entered  granting  letters  to  her  nominee 
on  the  ground  that  the  presumption  of  death  had  been  established.  In 
May,  1910,  the  plaintiff  and  her  daughter  removed  to  California,  and 
at  the  time  of  the  trial  they  resided  in  Los  Angeles.  WTien  the  in- 
sured disappeared,  his  father,  brother,  and  sister  may  have  been  liv- 
ing. On  this  point  tlie  evidence  is  not  clear,  especially  about  the  fa- 
ther's life.  The  plaintiff  did  not  try  to  communicate  with  these  rela- 
tives of  her  husband,  testifying  that  she  had  not  seen  the  brother  and 
the  sister  for  years,  and  did  not  know  where  they  were,  and  also 
that  she  did  not  know  definitely  whether  the  father,  who  was  a  very 
old  man,  was  still  residing  in  Brookville,  his  former  residence.  For 
25  years,  she  said,  she  had  not  seen  any  of  them.  It  did  not  appear 
whether  the  defendant  had  made  search  or  inquiry  for  the  insured. 

[2]  The  case  was  submitted  to  the  jury  and  a  verdict  was  ren- 
dered for  the  defendant.  Of  the  ntunerous  assignments  of  error,  a 
few  are  to  rulings  upon  testimony;  but  most  of  them  are  to  the 
charge.  We  shall  not  consider  them  all,  for  we  are  constrained  to 
believe  that  material  error  exists  in  several  particulars.  We  do  not 
question  the  valuable  and  well-established  rule  that  the  trial  judge  in 
a  federal  court  may  comment  upon  the  evidence,  and  may  express  his 
opinion  freely  thereon.  Authorities  upon  this  subject  are  scarcely 
needed ;  but  we  may  refer  to  the  recent  decision  of  this  court  in  Pitts- 
burgh Railway  Co.  v.  Bloomer,  146  Fed.  720,  77  C.  C.  A.  146,  to 
show  our  adherence  to  the  federal  practice.  But  the  cases  agree  that 
one  qualification  must  always  be  borne  in  mind:  All  disputed  facts 
must  ultimately  be  submitted  to  the  determination  of  the  jilry.     If 
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a  dispute  exists  concerning  a  fact,  or  a  relevant  inference  from  a 
fact,  the  judge  must  leave  the  jury  free.  He  may  not  himself  decide 
the  dispute  or  draw  the  inference.  If  he  does,  and  if  this  action  is 
prejudicial,  he  falls  into  such  error  as  requires  the  judgment  to  be 
set  aside.  And  this,  we  cannot  avoid  believing,  is  what  happened  in 
several  particulars  at  the  trial  of  this  case.  Except  in  a  single  clause, 
the  learned  judge  nowhere  in  the  charge  gave  the  jury  to  understand 
that  his  opinion  on  the  value  of  the  evidence  did  not  bind  them,  and 
that  they  were  free  to  find  the  facts  for  themselves.  Speaking  of 
the  embezzlement,  he  said: 

"I  think  that  that  was  an  excuse,  perhaps — ^well,  I  shall  change  that — not 
an  excuse  for  his  leaving,  because  a  man  who  is  in  default  ought  to  face  the 
trouble ;  but  that  fact,  I  think  (and  yet  it  is  for  you,  no  matter  what  I  think), 
accounts  for  his  failure  to  return." 

Nowhere  else,  save  in  this  parenthetical  expression,  is  there  any  in- 
struction to  the  jury  concerning  the  effect  of  his  expressions  of  opin- 
ion, and,  while  a  definite  instruction  on  this  subject  may  not  be  al- 
ways essential,  its  absence  made  more  emphatic  several  parts  of  the 
charge  in  which  we  think  the  learned  judge,  probably  by  inadvertence, 
drew  inferences  himself  that  the  jury  alone  should  have  been  allowed 
to  draw. 

For  example  (eighth  assignment),  they  were  told  that  the  insured's 
embezzlement  was  an  excuse — ^that  is,  an  explanation — for  his  absence, 
and  that  this  excuse  was  presented  by  the  plaintiff  herself  in  the  rec- 
ord and  in  the  testimony.  No  doubt  his  embezzlement  was  a  pertinent 
and  important  fact,  but  it  was  only  one  fact  among  others,  and  with 
these  its  effect  was  for  the  jury.  In  two  places  (ninth  and  fourteenth 
assignments)  the  charge  necessarily  implied  Fuller's  knowledge  that 
his  wife  had  obtained  a  divorce  on  the  ground  of  willful  and  malicious 
desertion,  although  there  was  no  direct  evidence  concerning  his 
knowledge,  and  the  indirect  evidence  (if  any  existed)  was  for  the  jury. 
It  was  also  said  (thirteenth  assignment) : 

"I  say  to  you  that  the  plaintiff,  it  seems  to  me,  in  order  to  have  fulfilled 
her  duty  in  the  ascertainment  of  whether  or  not  anything  had  been  heard 
from  this  absent  husband,  from  whom  she  procured  the  divorce,  should  liave 
made  some  inquiry  of  liis  relatives,  or  made  inquiry  or  produced  the  evi- 
dence of  the  daughter  that  she  had  never  in  the  slightest  way  heard  from 
him." 

The  plaintiff  had  testified  concerning  the  reasons  why  she  had  not 
communicated  with  her  husband's  relatives;  but  these  reasons  are^ 
not  referred  to  in  the  charge,  although  the  fact  of  her  failure  to  com- 
municate should  have  been  considered  in  connection  with  her  explan- 
ation thereof,  and,  moreover,  was  a  matter  for  the  jury,  and  not  for 
the  court. 

Further  (fifteenth  and  Sixteenth  assignments)  it  is  said: 

"It  seems  to  me  that  the  plaintiff  has  furnished  a  reason  for  the  insured's 
absence  from  her,  and  it  seems  to  me  that  there  is  a  reason  furnished  by  the 
evidence  for  the  Insured's  absence  from  New  Kensington,  where  he  last  re- 
sided according  to  the  evidence;  but  there  is  no  evidence  in  this  case  from 
which  you  could  warrant  that  he  had  not  been  with  his  father,  or  with  his 
daughter,  or  with  his  sister,  or  with  his  brother,  during  this  period,  unless  it 
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be  evidence  of  the  adyertlslng  that  was  had  in  Westmoreland'  county  and  In 
one  of  the  Pittsburgh  papers,  at  the  time  of  the  divorce  and  at  the  time  when 
they  had  proceedings  to  have  him  declared  dead.** 

After  hearing  so  positive  an  instruction  from  the  judge,  the  jury 
could  scarcely  avoid  the  conclusion  that  there  was  little,  if  anything, 
left  of  the  plaintiff's  case.  In  effect,  it  withdrew  the  controversy  from 
their  consideration.  The  plaintiff  could  not  recover,  if  she  had  failed 
to  prove  his  absence  from  these  relatives  during  the  whole  of  the 
seven  years. 

Only  one  other  matter  calls  for  attention.  The  daughter  was  not 
in  attendance  at  the  trial.  To  explain  her  absence,  counsel  offered 
to  prove  the  condition  of  her  health,  saying  that  he  wished  to  learn 
"whether  sRe  is  in  physical  condition  to  be  here  just  at  this  time." 
This  offer  was  immediately  overruled  on  the  ground,  as  stated  by 
the  court : 

"What  difference  does  that  make?    Her  depositlcm  might  have  been  taken.** 

It  would,  we  think,  have  been  more  prudent  to  wait  for  light  on 
this  subject;  for  the  record  does  not  show  that  any  evidence  had  yet 
been  given  on  the  subject  of  her  health.  But  the  ruling  might  have 
been  harmless,  if  the  jury  had  not  been  instructed  at  the  end  of  the 
charge  that: 

**There  is  no  evidence  that  he  had  not  been  secretly  communicating  with 
the  daughter,  who  was  23  years  of  age,  and  without  the  knowledge  of.  her 
mother." 

.  This  instruction  is  covered  by  the  sixth  exception,  on  page  141  of 
the  record,  and  is  the  subject  of  the  nineteenth  assignment  It  criti- 
cised the  plaintiff  for  failing  to  prove  a  fact  by  the  only  witness  that 
could  prove  it,  although  permission  to  explain  the  absence  of  that  wit- 
ness had  been  refused.  After  the  previous  ruling,  we  think  such  an 
instruction  could  hardly  fail  to  be  prejudicial. 

The  other  assignments  of  error  need  not  be  discussed,  although  we 
may  be  permitted  to  say  that  it  might  have  been  better  to  omit  that 
portion  of  the  charge  quoted  in  the  seventeenth  assigimient.  Fuller's 
rights,  in  the  event  of  his  reappearance,  were  not  involved  in  the  suit 

The  judgment  is  reversed,  at  the  costs  of  the  defendant  in  error, 
and  the  case  is  remanded  for  another  trial. 


MERCHANTS'  &  MINERS'  TRANSP.  CO.  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     AprU  2,  1912.     On  PeUUon  for 
Rehearing,  May  16,  1012.) 

No.  2,216. 

1.  CaBBIEBS  f§  88*) — InTSBSTATX  COlOfEBCB — PB6SEOUnON  FOB  Gbantino  Rb* 

BATES — Defenses. 

Where  it  was  shown  that  defendant,  a  transportation  company,  which 
had  joined  with  railroad  carriers  in  establishing  and  filing  with  the  In- 
terstate Commerce  Commission  a  Joint  through  rate  on  grain  from  Phila- 
delphia to  Jacksonville,  Fla.,  via  Savannah,  charged  and  collected  lees 
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than  such  rate  from  certain  shippers  on  grain  billed  from  I^iiladelpliia» 
defendant  coitld  not  show,  as  a  defense  to  a  prosecntion  for  allowing  a 
rebate,  under  Blkins  Act  Feb.  19,  1903,  c.  708,  §  1, 82  Stat  847  (U.  S.  CJomp; 
St  Snpp.  1911,  p.  1^10),  that  the  rate  filed  was  not  intended  to  apply  to 
shipments  originating  at  certain  points  further  vrest,  when  no  other  or 
different  rate  was  provided  on  shipments  from  such  points. 

[Ed.  Note.— Fbr  other  cases,  see  Carriers,  Cent  IMg.  {{  96,  97;  Dec 
Dig.  S  3S,* 

What  constitutes  an  unlawful  preference  or  discrimination  by  a  car- 
rier imder  interstate  commerce  regulations,  see  note  to  Gamble-Robinson 
Commission  Co.  v.  Chicago  &  N.  W.  By.  Co.,  94  a  a  A.  230.] 

2.  JuBT  (I  82*) — JuBT  List — ^Reyision. 

An  order  of  a  federal  trial  Judge  directing  the  Jury  commissioners  to 
place  in  the  jury  box  a  certain  number  of  names  from  the  differ^it 
counties  comprising  the  district,  while  not  expressly  authorized  by  stat- 
ute, was  not  80  irregular  or  erroneous  that  prejudice  to  a  party  can  b% 
predicated  thereon. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  {{  282,  807--309,  831, 
332,  348,  359,  367,  380;   Dec.  Dig.  {  82.*] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Georgia. 

Prosecution  by  the  United  States  against  the  Merchants'  &  Miners' 
Transportation  Company.  From  a  judgment  of  conviction,  defendant 
brings  error.    Affirmed. 

Samuel  B.  Adams  and  A.  Pratt  Adams,  both  of  Savannah,  Ga.,  for 
plaintiff  in  error. 

Alexander  Akerman,  of  Macon,  Ga.,  and  W.  M.  Toomer,  of  Jack- 
sonville, Fla.,  for  the  United  States. 

Before  PARDEE,  Circuit  Judge,  and  MAXEY,  District  Judge. 

PER  CURIAM.  We  find  no  reversible  error  in  the  rulings  of  the 
court  below  and  the  judgment  of  the  court  is  therefore  affinned. 

On  Petition  for  Rehearing. 

PARDEE,  Circuit  Judge.  [1]  We  affirmed  the  judgment  of  the 
court  below  in  this  case,  because  the  evidence  shows  that  at  the  times 
laid  in  the  indictments  the  Merchants'  &  Miners'  Transportation  Com- 
pany was  engaged  in  the  transportation  of  property,  partly  by  rail- 
road and  partly  by  water,  under  a  common  arrangement  with  other 
parties,  for  a  continuous  carriage  or  shipment  from  the  state  of  Penn- 
sylvania to  the  state  of  Florida,  and  that  said  Transportation  Com- 
pany filed  its  concurrence  with  the  Interstate  Commerce  Commission 
in  a  common  arrangement  and  agreement  for  the  continuous  ship- 
ment of  grain  from  Philadelphia  to  Jacksonville,  Fla.,  via  SavannaJi, 
at  a  rate  of  IS  cents  per  100  pounds,  which  rate  had  been  filed  and 
lodged  with  the  Interstate  Commerce  Commission  by  the  Atlantic 
Coast  Line  Railroad  Company  and  by  the  Seaboard  Air  Line  Rail- 
way, and  which  rate  was  in  effect  at  the  time  and  times  as  laid  in 
the  indictment ;  that  the  said  rate  in  terms  applied  to  all  grain  billed 
and  carried  over  the  said  lines  from  Philadelphia  to  Jacksonville  by 

way  of  Savannah,  and  was  not  restricted  to  grain  shipments  originat- 

■■  — * 
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ing  in  Philadelphia,  and  the  said  rate  did  not  refer  to  shipments  on 
through  bills  of  lading  of  grain  from  beyond  Philadelphia  and  over 
the  lines  in  question,  but  clearly  covered  every  independent  shipment 
of  grain  from  Philadelphia  to  Jacksonville,  via  Savannah,  over  the 
said  lines.  The  evidence  further  shows,  without  dispute,  that,  as 
charged  in  the  indictments,  the  Transportation  Company  collected 
from  the  millers  on  grain  shipments  billed  and  carried  from  Philadel- 
phia to  Jacksonville,  via  Savannah,  over  the  lines  in  question,  only  10 
cents  per  100  pounds,  when  the  only  rate  on  file  with  the  Interstate 
Commerce  Commission  and  published  generally  for  such  and  other 
grain  shipments  called  for  15  cents  per  100  pounds. 

The  Transportation  Company  contended,  and  offered  evidence  to 
prove,  that  there  was  an  understanding  on  its  part  that  the  concurred- 
in  rate  on  grain  shipments  from  Philadelphia  to  Jacksonville  did  not 
apply  to  grain  shipments  where  the  grain  originated  west  of  a  line 
from  Buffalo  to  Pittsburg.  This  evidence  was  rejected,  because  there 
was  neither  proof  nor  claim,  even,  that  any  such  modified  or  limited 
rate,  or  any  rate  at  all,  on  grain  originating  west  of  a  line  from  Buf- 
falo to  Pittsburg,  was  filed  and  published  with  the  Interstate  Com- 
merce Commission,  and,  therefore,  the  evidence  was  properly  rejected. 

Whether  the  action  of  the  Transportation  Company  in  departing 
from  the  legal  and  published  rate  was  a  willful  violation  of  the  El- 
kins  Act  was  a  question  for  the  jury.  There  was  evidence  tending 
to  show  that  the  original  charges  of  the  Transportation  Coippany  on 
all  the  grain  shipped  to  the  millers  were  at  the  rate  of  15  cents  per 
100  pounds,  and  Lucas,  the  agent  of  the  Transportation  Company 
at  Philadelphia,  among  other  things  testified: 

**That  three  shipments  covered  by  indictment  380,  shipped  from  Philadel- 
phia January  3, 7,  and  10,  1908,  were  billed  on  these  dates  at  15  cents,  and  we 
charged  the  millers  15  cents  on  these  three  shipments,  and  rendered  th^n  bills 
at  the  time  of  the  shipments  at  this  rate.  The  miUers  paid  the  Merchants* 
&  Miners*  for  these  three  shipments  on  May  29,  1909,  on  the  basis  of  10  cents ; 
the  payment  being  made  by  them  through  us  in  Philadelphia.  The  company 
finally  accepted  10  cents  on  these  shipments." 

[2]  The  order  of  the  trial  judge,  instructing  the  jury  commissioners 
as  to  a  revision  of  the  jury  box,  and  directing  the  placing  therein  of 
a  certain  number  of  names  from  the  different  counties  comprising  the 
Eastern  division  of  the  Southern  district  of  Georgia,  though  strictly 
unwarranted  by  law,  was  not  so  irregular  or  erroneous  that,  in  the 
absence  of  proof  bi  injury,  prejudice  can  be  predicated  thereon. 


GALVESTON  TOWING  CO.  et  al.  v.  CUBAN  S.  S.  (Jo.,  limited. 

(Circuit  Court  of  Appeals,  Fifth  Circuit     May  9,  1912.) 

No.  2,187. 

On  petition  for  rehearing.    Decree  amended,  and  petition  denied. 
For  former  opinion,  see  195  Fed.  711. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MAXEY, 
District  Judge. 
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PER  CURIAM.  The  decree  entered  in  this  case  is  hereby 
amended,  by  adding  thereto  the  words,  to  wit:  "The  costs  of  this 
court  to  be  paid  by  the  appellee."  It  is  further  ordered  in  this 
case  that  the  petition  for  rehearing  be  denied. 


MONEYWEIGHT  SCALD  CO.  v.  TOLEDO  COMPUTING  SCALB  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    June  24,  1912.) 

No.  1,710. 

Patents  (S  315*) — Suit  fob  Infbinqe3Ient — ^Bropening  Deobeb — ^Newlt  Dis- 
covEBED  Evidence — ^Laches. 

The  defendant  in  a  suit  for  Infringement  of  a  patent,  who  denied  com- 
plainant's title,  but  introduced  no  evidence  to  meet  the  prima  facie  proof 
of  title  made  by  complainant,  is  not  entitled  to  reopen  the  case,  after  a 
decree  for  complainant  has  been  affirmed  by  the  appellate  court,  on  the 
ground  of  newly  discovered  evidence  showing  that  complainant  had  made 
a  mortgage  on  the  patent,  which  remained  uncanceled  of  record,  and 
was  therefore  not  entitled  to  maintain  a  suit  thereon,  where  such  facts 
were  shown  by  the  file  wrapper  introduced  in  evidence  on  the  hearing, 
but  were  not  caUed  to  the  attention  of  either  court. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  §}  654-658;  Dec. 
Dig.  »  315.*] 

In  Equity.  Suit  by  the  Toledo  Computing  Scale  Company 
against  the  Moneyweight  Scale  Company.  Decree  for  complain- 
ant, which  was  affirmed  on  appeal.  178  Fed.  557,  187  Fed.  826. 
On  petition  in  the  Circuit  Court  of  Appeals  for  leave  to  open  decree 
for  the  introduction  of  newly  discovered  evidence.    Denied. 

Thomas  F.  Sheridan,  for  petition. 
Edward  Rector,  opposed. 

Before  BAKER,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  By  its  petition  the  Moneyweight  Com- 
pany discloses  that  it  was  sued  in  1905  in  the  Circuit  Court  for  the 
Northern  District  of  Illinois  by  the  Toledo  Company  on  account 
of  infringing  reissued  patent  12,137;  that  the  bill  alleged,  and  the 
answer  denied,  ownership  of  the  patent  by  the  Toledo  Company; 
that  in  April,  1910,  the  Circuit  Court  adjudged  that  the  patent  was 
valid,  was  owned  by  complainant,  and  was  infringed  by  defendant, 
and  entered  an  injunction,  and  ordered  an  accounting;  that  in  Oc- 
tober, 1910,  the  cause  on  appeal  was  presented  to  this  court,  and 
that  in  January^^  1911,  the  decree  was  affirmed,  and  the  cause  was 
remanded  to  the  Circuit  Court  for  an  accounting;  that  in  Decem- 
ber, 1911,  while  petitioner's  solicitors  were  examining  the  title  to 
another  patent,  they  accidentally  discovered  what  they  and  peti- 
tioner were  in  fact  ignorant  of  before,  namely,  that  on  August  6, 
1902,  the  Toledo  Company  had  mortgaged  the  reissue  patent  12,- 
137,  together  with  other  property,  to  the  Security  Trust  Company 
of  Toledo  (a  certified  copy  of  the  mortgage  being  attached  to  the 
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petition),  and  that  the  mortgage  stands  unreleased  of  record. 
Thereupon  petitioner  charges  that  the  Toledo- Company  at  no  time 
since  August  6,  1902,  has  had  a  right  to  maintain  a  suit  for  in- 
fringement of  the  patent  in  suit.  On  this  showing  petitioner  prays 
that  leave  be  granted  to  open  the  case,  in  order  that  the  issue  of 
ownership  of  the  patent  may  be  tried  anew. 

At  the  original  trial  the  record  shows  that  the  Toledo  Company 
introduced  in  evidence  a  certified  copy  of  the  patent  in  suit  issued 
by  the  United  States  to  it  as  assignee  of  De  Vilbiss  the  inventor. 
Petitioner  introduced  no  evidence  on  the  question.  It  is  evident 
that  the  Circuit  Court  on  that  state  of  evidence  committed  no  er- 
ror of  fact  or  law  in  finding  a  good  title  in  the  Toledo  Company. 

No  attempt  is  made  to  show  diligence  prior  to  the  discovery  of 
the  mortgage  in  December,  1911.  Such  an  attempt  might,  indeed, 
have  been  difficult.  In  contesting  the  validity  and  scope  of  the 
patent,  petitioner  introduced  in  evidence  a  certified  copy  of  the  file 
wrapper,  and  this  contained  an  abstract  of  title  in  which  the  mort- 
gage of  August  6,  1902,  was  noted. 

Unless  something  distinguishes  this  from  the  usual  petition  for 
a  retrial  on  account  of  newly  discovered  evidence,  it  must  be  de- 
nied under  the  well-settled  rule.  Baker  v.  Whiting,  1  Story,  218, 
2  Fed.  Cas.  486,  492;  Jenkins  v.  Eldredge,  3  Story,  299,  13  Fed. 
Cas.  504,  509;  Reeves  v.  Keystone  Co.,  20  Fed.  Cas.  472;  De 
Florez  v.  Raynolds,  7  Fed.  Cas.  357;  Page  v.  Holmes  (C.  C.)  2 
Fed.  330,  333;  Gillette  v.  Bate  (C.  C.)  12  Fed.  108;  Colgate  v. 
Telegraph  Co.  (C.  C.)  19  Fed.  829;  Spill  v.  Celluloid  Mfg.  Co.  (C. 
C.)  22  Fed.  94;  Henry  v.  Insurance  Co.  (C.  C.)  45  Fed.  299;  City 
of  Omaha  v.  Redick,  63  Fed.  1,  11  C.  C.  A.  1;  Pittsburgh  Co.  v. 
Cowles  Co.  (C.  C.)  64  Fed.  125,  127;  Bissel  Co.  v.  Goshen  Co., 
72  Fed.  545,  19  C.  C.  A.  25;  In  re  Gamewell  Co.,  73  Fed.  908,  20 
C.  C.  A.  Ill;  Bennett  v.  Schooley  (C.  C.)  77  Fed.  352;  Society 
of  Shakers  v.  Watson,  77  Fed.  512,  23  C.  C.  A.  263;  Boston,  etc, 
Ry.  Co.  v.  Bemis  Co.,  98  Fed.  121,  38  C.  C.  A.  661 ;  Bresnahan 
V.  Leveller  Co.,  99  Fed.  280,  39  C.  C.  A.  508;  Brill  v.  Ry.  Co.  (C. 
C.)  125  Fed.  526;  Merchants  Co.  v.  Afton,  134  Fed.  727,  731,  67 
C.  C.  A.  618;  Lord  v.  Staples  &  Hanford  Co.,  148  Fed.  19,  78  C. 
C.  A.  493 ;  Novelty  Machine  Co.  v.  Buser,  158  Fed.  83,  85  C.  C. 
A.  413,  14  Ann.  Cas.  192;  Southard  v.  Russell,  16  How.  547,  14 
L.  Ed.  1052;  Purcell  v.  Miner,  4  Wall.  519,  18  L.  Ed.  435;  Rub- 
ber Co.  V.  Goodyear,  9  Wall.  805,  806,  19  L.  Ed.  828;  Craig  v. 
Smith,  100  U.  S.  226,  233,  25  L.  Ed.  577;  Gaines  v.  Rugg,  148 
U.  S.  228,  13  Sup.  Ct.  611,  37  L.  Ed.  432;  In  re  Satndford  Fork  & 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct.  291,  40  L.  Ed.  414;  In  re  Potts 
et  al.,  166  U.  S.  263,  17  Sup.  Ct.  520,  41  L.  Ed.  994;  Story's  Eq. 
Pleading,  §  414;   1  Barb.  Ch.  Pr.  363;  Beach,  Mod.  Eq.  Pr.  §  825. 

Citing  authorities  (Woodworth  v.  Stone,  3  Story,  749,  Fed.  Cas. 
No.  18,021;  Potter  v.  Holland,  1  Fish.  331,  Fed.  Cas.  No.  11,329; 
Gayler  v.  Wilder,  10  How.  477,  13  L.  Ed.  504;  Whitcomb  v.  Spring 
Valley  [C.  C]  47  Fed.  652;  Waterman  v.  Mackenzie,  138  U.  S.  252, 
261,  11  Sup.  Ct.  334,  34  L.  Ed.  923;  Sechler  Carriage  Co.  v.  Deere, 
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113  Fed,  285,  287,  51  C.  C.  A.  242;  Topliff  v.  Topliff,  145  U.  S.  156. 
12  Sup.  Ct.  825,  36  L.  Ed.  661)  to  the  effect  that  the  mortgagee  of  a 
patent  is  the  only  person 'who  can  lawfully  maintain  a  suit  for  in- 
fringement, petitioner  contends  that  the  rule  of  laches  does  not 
apply,  because  there  never  was  a  cause  of  action  before  the  court, 
because  the  present  decree  is  no  protection  from  a  suit  by  the  Se- 
curity Trust  Company,  and  because  it  would  be  unconscionable  to 
permit  the  Toledo  Company  to  hold  its  decree,  while  it  knew  all 
along  that  it  had  no  right  to  sue.  But  these  embarrassments  and 
hardships  are  the  very  ones  that  fall  upon  every  defendant,  who, 
with  no  attention  to  facts  readily  accessible  before  the  trial,  suffers 
judgment  to  go  against  him  for  an  alleged  debt  which  never  ex- 
isted, or  had  been  paid,  or  was  counted  on  by  one  who  had  no  title, 
or  no  right  to  sue. 

At  the  argument  it  was  further  urged  that  the  bar  of  laches 
should  be  lifted,  because  we  were  parties  to  the  fault,  in  that  we 
did  not  discover  the  notation  of  the  mortgage  in  the  abstract  con- 
tained in  the  file  wrapper,  and  did  not  thereupon  reverse  the  de- 
cree. If  it  were  to  be  assumed  that  the  duty  of  this  cpurt  to  a 
defendant  is  the  same  as  that  of  his  counsel  in  respect  to  looking 
for  facts  of  possible  defenses  beyond  those  presented  in  the  briefs 
and  oral  argument,  still  we  do  not  perceive  how  the  successful  com- 
plainant, who  has  been  permitted  to  go  from  court  without  day 
at  the  close  of  the  term,  could  have  any  less  right  to  object  to  the 
reopening  of  the  case  for  the  court's  oversight  than  for  his  oppo- 
nent's. No  higher  equity  seems  to  inhere  in  the  situation,  even  if 
this  move  for  a  retrial  be  treated  as  the  court's  own,    . 

The  petition  is  accordingly  denied.  , 


WESTINGHOUSE  MACH.  00.  et  al.  T.  GENERAIi  ELECTTRIO  CJO.  ct  al. 

(District  Court,  N.  D.  New  York.    September,  30,  1912.) 

1.  Patents  (§  90*) — Persons  ENTmjED  to  Patent^— Piuob  Use  in  Fobbion 
Country — "Known.*' 

Defendant,  a  citizen  of  the  United  States,  conceived  an  Invention,  but 
did  not  reduce  it  to  practice  until  some  four  or  five  years  later,  when  he 
applied  for  and  obtained  a  patent  therefor.  In  the  meantime  complain- 
ant had  made  the  same  invention,  and  reduced  it  to  actual  practice  and 
use  in  a  forelgrn  country,  but  did  not  patent  it,  nor  was  it  described  in 
any  printed  publication.  He  made  a  full  disclosure  of  the  invention 
orally  to  an  American,  who  also  saw  the  device  in  actual  use,  and  on 
his  return  to  this  country  described  it,  both  orally  and  in  writing,  to 
others  skilled  in  the  art,  who  were  capable  of  undewtanding  it,  but  it 
was  not  put  Into  actual  use  in  this  country.  After  defendant's  patent 
had  been  granted,  complainant  filed  an  application  for  a  patent  Held, 
that  the  knowledge  of  the  invention  by  persons  in  this  country,  obtained 
from  complainant,  in  the  absence  of  an  actual  reduction  to  practice  here, 
did  not  make  it  "known,"  within  the  meaning  of  Rev.  St  {  4880  (U.  S. 
Comp.  St  1901,  p.  3382),  which  authorizes  the  granting  of  a  patent  to 
an  Inventor  for  an  invention  "not  known  or  used  by  others  in  this  coun- 
try before  his  Invention  or  discovery  thereof,"  and  that,  as  between  com- 

•For  other  cases  see  lame  topic  A  S  numbbb  in  Dec.  *  Axn.  Diss.  1907  to  date«  *  Repir  Indexes 
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plalnant  and  defendant,  neither  Imring  reduced  It  to  actual  practice  In 
thls'country,  defendant,  who  was  the  first  to  conceive  It  and  to  construc- 
tively reduce  It  to  practice  by  the  filing  of  his  application,  under  said 
section  and  section  4923  (U.  S.  Comp.  St  1901,  p.  3396),  took  precedence 
as  the  original  and  first  Inventor,  and  was  entitled  to  the  patent 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  U  113-120;  Dec. 
Dig.  {  90.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  3943.] 

2.  Patents  (|  29*)— "Invention" — Concbption. 

A  conception  of  the  mind  is  not  sufficient  as  an  "Invention,*'  or  a  com- 
pleted 'Invention,"  within  section  4886,  Rev.  St  (U.  S.  Ck>mp.  St  1901,  p. 
3382),  requiring  that,  to  be  entitled  to  a  patent,  the  person  must  have 
'^Invented"  or  "discovered"  some  new,  etc,  thing. 
[Ed.  Note.— For  other  cases,  see  Patents,  Dec..  Dig.  |  29.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3749-3754.] 

In  Equity.  Suit  by  the  Westinghouse  Machine  Company  and  Colo- 
man  De  Kando  against  the  General  Electric  Company  and  Albert  H. 
Armstrong.    Decree  for  defendants. 

Suit  In  equity  under  the  provisions  of  section  4915  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Oomp.  St  1901,  p.  3392)  for  an  adjudication  and 
decree  that  said  Coloman  De  Kando  Is  entitled  to  receive  a  patent  for  his 
invention  as  specified  In  his  claim,  or  for  some  part  thereof  as  the  facts  In 
the  case  may  appear;  said  De  Kando  having  been  denied  a  patent  by  the 
Patent  Office  and  the  Supreme  Court  of  the  District  of  CJolumbla,  now  Court 
of  Appeals  of  the  District  of  Columbia,  and  a  patent  for  the  Invention 
claimed  by  De  Kando  having  been  granted  to  the  defendant  Albert  H.  Arm- 
strong. 

GiflFord  &  Bull  and  J.  Edgar  Bull,  all  of  New  York  City,  for^com- 
plainants. 

Albert  G.  Davis,  of  Schenectady,  N.  Y.,  Charles  Neave,  of  New 
York  City,  and  Arthur  A.  Buck,  of  Schenectady,  N.  Y.,  for  defendants. 

RAY,  District  Judge  (after  stating  the  facts  as  above).  The  com- 
plainant, Coloman  De  Kando,  is  a  foreigner,  and  at  the  .time  he  made 
nis  invention  was  an  engineer  in  the  employ  of  Ganz  &  Co.,  of  Buda- 
pest, Hungary.  The  other  complainant,  the  Westinghouse  Machine 
Company,  is  the  assignee  of  said  De  Kando. 

June  28,  1905,  the  defendant  Albert  H.  Armstrong  filed  his  applica- 
tion for  a  patent  for  his  alleged  invention;  the  claims  involved  here 
reading  as  follows: 

"1.  In  combination  with  a  vehicle,  a  plurality  of  Induction  motors  mechan- 
ically connected  to  the  driving  wheels  of  said  vehicle,  means  under  the  con- 
trol of  the  motorman  for  controlling  said  motors  simultaneously,  and  means 
for  adjusting  the  relative  torques  of  said  motors. 

*'2.  In  combination  with  a  vehicle,  a  plurality  of  Induction  motors  mechan- 
ically connected  to  the  driving  wheels  of  said  vehicle,  means  under  the  con- 
trol of  the  motorman  for  controlling  said  motors  simultaneously,  and  means 
for  adjust' ng  independently  the  relative  resistances  of  the  secondary  cir- 
cuits of  said  motors, 

*'3.  In  combination  with  a  vehicle,  a  plurality  of  Induction  motors  mechan- 
ically connected  to  the  driving  wheels  of  said  vehicle,  a  controlling  switch 
adapted  to  vary  simultaneously  the  resistances  In  the  secondary  circuits  of 
said  motors  to  control  the  speed  of  the  vehicle,  and  means  for  adjusting  in- 
dependently the  relative  resistances  in  the  secondary  circuits  of  said  motors 
to  vary  the  relative  speed  torque  characteristics  of  said  motors. 

«-For  other  casei  ■••  tame  topic  *  i  mumbbb  in  Doe.  *  Am.  Digs.  1907  to  dato,  A  Rep*r  I&dezM 
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"4.  In  oomblnatlon  with  a  vehicle,  a  plurality  of  Induction  motors  mechan- 
ically connected  to  the  driving  wheels  of  said  vehicle,  a  switch  under  the 
control  of  the  motorman  for  controlling  said  motors  simultaneously,  and  in- 
dependent adjustable  resistances  placed  near  the  several  motors  and  con- 
nected in  their  secondary  circuits/' 

A  patent  on  this  application  was  granted  to  said  Armstrong  on  the 
6th  day  of  February,  1906,  No.  811,758.  July  3,  1906.  said  De  Kando 
filed  his  application  for  the  same  invention,  and  an  interference  was 
declared  in  the  Patent  Office,  which  is  entitled  De  Kando  v.  Arm- 
strong, Interference  No.  27,264.  The  various  tribunals  in  the  Patent 
Office  decided  adversely  to  De  Kando,  and  the  case  was  taken  to  the 
Court  of  Appeals  of  the  District  of  Colimibia,  where  the  Patent  Office 
was  finally  affirmed  May  24,  1911.  See  169  O.  G.  1185.  The  case 
was  submitted  to  the  court  prior  to  April  26,  1911,  but  on  that  day 
such  submission  was  set  aside  and  a  reargument  ordered  on  the  fol- 
lowing propositions,  as  stated  in  the  order  of  the  court  directing  such 
reargimient,  viz. : 

''Assuming  that  the  dates  given  Armstrong  hy  the  Commissioner  of  Patents 
are  correct,  and  assuming  that  Waterman,  upon  his  return  to  this  country, 
I)ossessed  sufficient  knowledge  of  the  invention  in  issue  to  reduce  it  to  prac- 
tice, and  disclose  this  information  to  others  skilled  in  the  art  and  competent 
to  understand  it  and  reduce  it  to  practice,  would  such  knowledge  and  dis- 
closure amount  to  a  reduction  to  practice  here  of  the  invention  in  use 
abroad?  Indulging  these  assumptions,  can  such  knowledge  and  disclosure 
in  any  manner  short  of  reduction  to  practice  constitute  an  anticipation  of 
Armstrong's  invention  as  would  bar  his  right  to  a  patent?' 

The  section  of  the  Revised  Statutes  (section  4915  [U.  S.  6)mp.  St. 
1901,  p.  3392])  under  which  this  suit  is  brought  reads  as  follows: 

"Whenever  a  patent  on  application  is  refused,  either  by  the  Ck>mmissioner 
of  Patents  or  by  the  Supreme  Court  of  the  District  of  Columbia,  upon  appeal 
from  the  Commissioner,  the  applicant  may  have  remedy  by  bill  In  equity; 
and  the  court  having  cognizance  thereof,  on  notice  to  adverse  parties  and 
Other  due  proceedings  had,  may  adjudge  that  such  applicant  is  entitle  ac- 
cording to  law,  to  receive  a  patent  for  his  invention,  as  specified  in  his  claim 
or  for  any  part  thereof,  as  the  facts  in  the  case  may  appear.  And  such  ad- 
judication, if  it  be  in  favor  of  the  right  of  the  applicant,  shall  authorize  the 
Commissioner  to  issue  such  patent  on  the  applicant  filing  in  the  Patent  Of- 
fice a  copy  of  the  adjudication,  and  otherwise  complying  with  the  require- 
ments of  law.  In  all  cases,  where  there  is  no  opposing  party,  a  copy  of  the 
bill  shall  be- served  on  the  Commissioner;  and  all  the  expenses  of  the  pro- 
ceeding shall  be  paid  by  the  applicant,  whether  the  final  decision  is  in  his 
favor  or  not" 

The  contention  seems  to  be  over  the  proper  construction,  meaning, 
and  effect  of  sections  4886  and  4923  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St.  1901,  pp.  3382,  3396).  Those  sections 
read  as  follows: 

"Sec.  4886.  Any  person  who  has  invented  or  discovered  any  new  and  use- 
ful art,  machine,  manufacture,  or  composition  of  matter,  or  any  new  and 
useful  improvements  thereof,  not  known  or  used  by  others  in  this  country, 
before  his  invention  or  discovery  thereof,  and  not  patented  or  described  in 
any  printed  publication  In  this  or  any  foreign  country,  before  his  Invention 
or  discovery  thereof,  or  more  than  two  years  prior  to  his  application,  and 
not  In  public  use  or  on  sale  in  this  country  for  more  than  two  years  prior 
to  his  application,  unless  the  same  is  proved  to  have  been  abandoned,  may. 
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upon  payment  of  the  fees  required  by  law,  and  otiier  due  proceeding  had* 
obtain  a  patent  therefor." 

"Sec.  4023.  Whenever  it  appears  that  a  patentee,  at  the  time  of  making 
his  application  for  a  patent,  believed  himself  to  be  the  original  and  first 
Inventor  or  discoverer  of  the  thing  patented,  the  same  shall  not  be  held  to 
be  void  on  account  of  the  invention  or  discovery,  or  any  part  thereof,  having 
been  known  or  used  in  a  foreign  country,  before  his  invention  or  discovery 
thereof,  if  it  had  not  been  patented  or  described  in  a  printed  publication." 

By  section  4886  it  is  expressly  provided,  as  applied  to  this  case,  that 
any  person  (Armstrong),  who  has  invented  or  discovered  any  new  and 
useful  art,  machine,  manufacture  or  composition  of  matter,  or  any 
new  or  useful  improvement  thereof, 

**not  known  or  used  by  others  [say  Waterman  and  Leve]  in  this  country  [the 
United  States],  before  his  [Armstrong's]  invention  or  discovery  tdiereof,  and 
not  patented  or  described  in  any  printed  publication  in  this  or  any  foreign 
country  [of  which  patenting  and  description  in  a  printed  publication  there 
is  no  pretense  in  this  case],  before  his  [Armstrong's]  invention  or  discovery 
thereof,  or  more  than  two  years  prior  to  his  [Armstrong's]  application,  and 
not  in  public  use  or  on  sale  in  this  country  for  more  than  two  years  prior 
to  his  [Armstrong's]  application  [of  which  sale  and  use  there  is  no  claim], 
unless  the  same  is  proved  to  have  been  abandoned  [of  which  there  is  no 
pretense],  may,  upon  payment  of  the  fees  required  by  law,  and  other  due 
proceeding  had,  obtain  a  patent  therefor." 

There  is  some  evidence  that  the  invention  covered  by  the  claims 
quoted  was  "known"  by  others  in  the  United  States  before  Arm- 
strong's ''invention  or  discovery  thereof."  If  Armstrong  invented 
the  device  mentioned  in  the  claims  quoted,  he  was,  under  the  terms 
of  this  Section,  entitled  to  his  patent,  unless  it  (the  invention)  was 
"known"  to  others  in  the  United  States  before  he  (Armstrong)  made 
his  invention  or  his  discovery  of  his  invention.  By  section  4923,  as 
applied  to  this  case,  Armstrong  was  entitled  to  his  patent  for  the 
said  invention,  if  it  was  not  known  to  others  in  the  United  States  as 
above  stated,  and  if  at  the  time  he  made  his  application  he  believed 
himself  to  be  the  original  and  first  inventor  or  discoverer  of  same, 
the  thing  actually  patented,  even  if  same  had  been  invented  or  dis- 
covered by  some  other  person,  and  was  therefore  known  to  such  per- 
son, who  had  used  same  in  some  foreign  country  before  the  invention 
or  discovery  by  Armstrong,  provided  such  invention  had  not  been 
patented  or  described  in  a  printed  publication  here  or  abroad.  So  far 
as  Armstrong's  right  to  his  patent  is  concerned,  the  actual  invention 
of  the  same  thing  by  De  Kando  in  Europe  prior  to  the  time  Arm- 
strong made  his  invention  or  discovery,  and  knowledge  of  it  there,  • 
and  his  (De  Kando's)  use  of  same  in  such  foreign  country  prior  to 
the  time  Armstrong  invented  or  discovered  same,  does  not  affect  it, 
provided  such  invention  had  not  been  patented  anywhere,  when  Arm- 
strong ipade  his  invention  or  discovery,  or  described  in  a  printed  pub- 
lication. The  statute  recognizes  that  a  person  in  some  foreign  country 
(as  De  Kando)  may  be  at  work  on  some  inventive  idea  which  he  has 
conceived  and  is  trying  to  reduce  to  an  actual  invention  by  creating 
means  for  making  it  effective  and  beneficial  or  useful,  and  that  an- 
other person  in  this  country  (say  Armstrong)  may  have  the  same 
precise  idea  or  conception  and  be  at  work  endeavoring  to  create  means 
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to  make  it  effective  and  useful.  If  the  person  at  work  in  such  for- 
eign country  (De  Kando)  is  successful,  and  he  completes  his  invention 
and  makes  it  known  or  puts  it  into  use  in  such  foreign  country,  but 
does  not  take  out  or  apply  for  a  patent,  and  it  is  not  described  in  some 
printed  publication,  and  while  matters  stand  thus  with  the  person  in 
such  foreign  country  (De  Kando),  the  person  in  the  United  States 
(Armstrong)  succeeds  and  completes  his  invention,  he  is  entitled  to 
his  patent,  unless  such  invention  made  in  such  foreign  country  (by 
De  Kando)  had  become  known  to  others  in  the  United  States  before 
the  person  at  work  in  the  United  States  (Armstrong)  had  actually 
made  his  invention. 

It  seems  clear  from  the  evidence  that  De  Kando  did  complete  and 
put  in  operation  in  Europe  his  invention  (which  is  the  same  as  Arm- 
strong's) as  early  as  April,  1904,  although  this  was  in  dispute,  and, 
it  seems,  a  question  of  fact  in  the  Patent  Office,  and  De  Kando  did 
not  obtain  or  apply  for  a  patent,  and  it  was  not  described  in  a  printed 
publication.  March  22,  1904,  a  Mr.  Waterman  and  Mr.  Leve  went  to 
Budapest,  Hungary,  where  they  met  De  Kando,  who  explained  to 
them  the  details  of  the  so-called  Ganz  system,  which  it  is  claimed;  and 
the  Court  of  Appeals,  District  of  Columbia,  find,  included  the  inven- 
tion in  question,  and  which  had  been  put  in  actual  operation  on  the 
Valtellina  road  in  Italy.  Mn  Waterman  and  Mr.  Leve  went  to  the 
Valtellina  road  in  Italy,  and  made  a  study  and  test  of  the  system  as 
there  actually  operated.  At  about  this  time  De  Kando  wrote  out  and 
gave  to  Waterman  a  description  of  the  more  important  details.  Mr. 
Waterman  and  Mr.  Leve  then  returned  to  the  United  States,  where 
they  arrived  May  5,  1904.  Between  May  9  and  May  12,  1904,  Mr. 
Waterman  discussed  with  a  Mr.  Stillwell  the  matters  which  he  had 
investigated  while  abroad,  and  June  7,  1904,  he  made  a  written  re- 
port to  Mr.  Stillwell,  and  which  it  is  claimed  fully  disclosed  the  inven- 
tion in  question  here.  The  pertinent  part  of  such  report  reads  as 
follows: 

"D.  The  equal  division  between  motors  depends  upon  the  equality  of  wheel 
diameter,  and  this  is  largely  affected  by  a  comparatively  small  difference  of 
diameters.  This  is  not  a  peculiarity  of  three-phase  motors,  but  is  true  of  aU 
others.  It  is,  however,  a  matter  of  much  more  serious  consequence  with 
motors  operating  normally  at  nearly  a  constant  speed,  since  a  variation  of 
a  few  per  cent  in  wheel  diameter,  and  hence  in  rotative  speed,  may  either 
constantly  rob  the  motor  of  load  or  give  it  an  entirely  unsafe  overloacl.  The 
importance  of  this  characteristic  in  any  particular  case  depends  upon  the 
character  of  the  services,  and  where  the  runs  consist  only  of  acceleration, 
coasting  and  braking,  it  may  be  of  little  consequence,  since  the  motors  are 
in  general  running  on  the  rheostat,  and  the  automatic  control  device  itself  ad- 
justs the  motor  to  its  work.  For  locomotives  having  side-bar  drives,  where 
the  driving  wheels  are  of  necessity  kept  of  the  same  diameter,  this  consider* 
ation  does  not  enter;  but  for  those  having  co-axial  motors,  with  driving 
wheels  unconnected,  or  for  operation  by  multiple  unit  control  on  long  runs, 
it  is  of  importance.  In  such  cases  it  is  necessary  to  provide  resistances  with 
each  equipment  for  Insertion  in  the  secondaries  of  the  motors,  the  wheel 
diameter  must  be  marked  upon  the  truck,  and,  in  making  up  trains,  resist- 
ance must  be  Inserted  to  bring  the  motor  having  greatest  driving  wheels  as 
nearly  as  possible  to  the  standard  of  those  of  smallest  diameter.  This  is  an 
inconvenient  and  somewhat  awkward  expedient,  and  will  not  perfectly  attain 
the  end  sought;   but  it  appears  practicable.    The  larger  the  driving  wheel. 
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the  le^sl  necessary  this  will  be,  since  the  available  thickness  of  the  tire  does 
not  increase  proportionately  to  the  diameter  of  the  wheel." 

This  would  seem  to  describe  the  invention  in  question,  for  which 
a  patent  was  granted  to  Armstrong.  As  stated,  Armstrong  filed  his 
applications  for  his  patent  June  28,  1905,  but  he  claims  that  he  had 
conceived  this  invention  prior  to  that  time.    The  statute  is: 

"Any  person  who  has  invented  •  •  •  not  known  •  •  •  by  others  in 
this  country  before  his  invention    •    •    •    may  obtain  a  patent  therefor." 

Therefore  two  questions  are  important,  both  questions  of  fact,  viz. : 
When  did  Armstrong  make  his  invention?  and,  Was  such  invention 
(not  the  mere  fact  of  such  invention,  or  the  fact  that  some  other 
person  had  made  the  same  invention  elsewhere,  or  in  some  other 
country,  but  knowledge  of  the  patentable  conception  or  idea,  and  pf 
the  means  to  put  it  in  use,  actual  knowledge  that  it  had  been,  done), 
known  to  others  in  the  United  States  when  Armstrong  actually  made 
(not  conceived)  his  invention? 

As  to  what  constitutes  "invention/'  Robinson  on  Patents,  §  125, 
says: 

**No  mental  operation,  however  definite  and  valuable  may  be  its  result,  is 
a  complete  inventive  acft.  That  which  rests  in  thought  only,  as  a  mere  theory 
or  intellectual  conception,  can  never  be  a  means  producing  physical  efTects. 
It  is  not  'a  manufacture,'  in  any  sense  in  which  that  word  has  been  applied 
in  the  industrial  arts.  It  is  neither  'a  thing  made,*  nor  *a  manner  of  making.' 
It  improves  no  trade,  confers  no  public  benefit,  and  can  be  subject  to  no  pro- 
tection which  the  law  is  able  to  afford.  An  invention,  therefore,  does  not 
exist  until  the  g^erated  idea  has  been  reduced  to  practice.  It  is  not  enough 
that,  as  it  lies  in  the  inventor's  mind,  or  can  be  explained  to  others,  it  is 
possible,  or  even  practicable.  'Its  possibility  must  become  actuality.*  *It8 
practicability  must  be  demonstrated  by  experience.*  The  means  which  has 
been  conceived  must  be  made  operative  and  useful  in  the  arts.  The  spirit 
that  has  been  created  must  be  clothed  with  a  body,  by  which  it  is  brought 
into  contact  with  the  exterior  world,  and  through  which  its  energies  can  act 
upon  material  substance.  In  a  word,  the  invention  must  be  put  into  the 
hands  of  the  public  in  a  condition  for  immediate  use,  requiring  no  further 
speculation  or  experiment,  but  fitted,  as  it  is,  for  the  accomplishment  of  its 
intended  ends.** 

It  is  evident,  from  the  opinion  of  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia,  found  in  the  record,  that  the  court  found: 

I.  That  De  Kando  actually  made  his  invention  in  a  foreign  coun- 
try, and  reduced  it  to  actual  practice,  and  put  it  in  actual  use,  prior 
to  the  spring  of  1904,  on  the  Valtellina  Railway  in  Italy. 

II.  It  was,  therefore,  an  invention  which  could  be  and  was  seen, 
understood,  and  known  to  be  practical.  There  was  not  only  the  pat- 
entable conception,  but  the  idea  of  means,  and  means. 

III.  That  on  March,  1904,  Waterman  went  from  the  United  States 
to  Europe,  and  met  De  Kando  at  Budapest,  where  the  details  of  the 
invention  were  explained  to  him,  and  then,  proceeding  to  Italy,  Wa- 
terman saw  the  invention  in  actual  use.  In  addition,  De  Kando  then 
furnished  Waterman  with  an  elaborate  written  description  of  the  in- 
vention. 
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IV.  It  appears  from  the  evidence  that  Waterman  was  learned  and 
skilled,  and  fully  capable  of  fully  understanding,  and  that  he  did 
understand,  the  invention. 

V.  Waterman,  therefore,  "knew"  that  the  invention  had  been  con- 
ceived, and  actually  made  and  reduced  to  actual  and  successful  prac- 
tice. 

VI.  That  Waterman  not  only  brought  the  information  he  had 
gained  in  Europe  with  him  to  the  United  States,  when  he  arrived 
May  5,  1904,  but  also  the  said  written  description  of  such  invention, 
and  notes  which  he  had  made  relating  to  such  invention  while  in 
Europe. 

VII.  That  Waterman  made  a  written  report  as  to  this  invention 
to  Stillwell  June  7,  1904,  and  during  the  year  following  he  described 
samfe  in  the  United  States  to  a  number  of  electrical  engineers  of 
standing,  all  capable  of  understanding  same,  and  June  19,  1905,  Wa- 
terman explained  the  invention  to  the  American  Institute  of  Electri- 
cal Engineers  in  the  United  States. 

I  quote  from  said  opinion  of  the  court :. 

''On  June  2S,  1906,  appeUee  filed  an  application  in  the  Patent  Office  for  a 
patent  on  the  invention  in  issue,  which  was  granted  February  C,  1906.  Ap- 
pellants application  was  filed  July  3,  1906.  With  the  filing  dates  before  us, 
we  will  review  briefly  what  the  respective  parties  did  prior  to  entry  into  the 
Patent  Office.  It  api>ear8  that  appellant  made  his  Invention  abroad,  and  put 
It  into  actual  use,  prior  to  the  spring  of  1904,  on  what  is  known  as  the  Val- 
tellina  Railway  in  Italy.  It  appears  that  in  March,  1904,  one  Waterman 
went  to  E/urope,  and  met  the  appellant  at  Budapest,  where  the  details  of  ap- 
pellant's invention  were  explained  to  him.  He  also  saw  the  Invention  in 
use  on  the  ValtelUna  road  in  Italy.  In  addition,  appellant  furnished  Water- 
man with  an  elaborate  written  description'  of  the  invention.  That  document, 
together  with  notes  he  had  m^de,  Waterman  brought  with  him  to  the  United 
States,  where  he  arrived  on  May  5,  lp04.  Within  a  few  days  after  his  arrival 
be  communicated  his  information  in  detail  to  one  StillweU,  a  distinguished 
electrician  in  New  York.  Waterman  made  a  preliminary  written  report  to 
Stillwell  on  June  T,  1904.  During  the  following  year  Waterman  described 
the  invention  to  a  number  of  electrical  engineers,  among  whom  was  one  De 
Muralt,  now  professor  of  electrical  engineering  in  the  University  of  Michigan. 
It  also  appears  that  Waterman  explained  the  Invention  to  the  American  In- 
stitute of  Electrical  Engineers  on  June  19,  1905." 

From  this  it  is  impossible  to  say  that  the  fact  of  this  invention  in 
its  details,  and  as  a  practical,  complete,  invention  in  use  in  a  foreign 
country,  was  not  known  by  others  in  the  United  States  as  early  as 
June  7,  1904,  giving  to  the  words  "not  known"  their  ordinary  mean- 
ing. The  fact  of  the  invention  and  all  its  details  were  made  known 
to  others  in  this  country,  and  understood.  The  Court  of  Appeals, 
District  of  Columbia,  proceeds  to  say : 

"It  must  be  conceded  that  on  appellee's  [Armstrong's]  filing  date  [June  28, 
1905],  his  date  of  reduction  to  practice,  appellant's  [De  Kando's]  foreign  in- 
vention was  known  in  this  counti-y.  But  the  date  of  appellee's  [Armstrong's] 
discovery  relates  back  to  his  date  of  conception,  which  was  prior  to  Water- 
man's disclosure  of  appellant's  [De  Kando's]  invention  here." 

That  is,  while  De  Kando  had  actually  made  the  invention  in  Eu- 
rope, and  reduced  it  to  actual  practical  use,  and  through  Waterman 
had  conveyed  full  knowledge  of  it  in  all  its  details  to  others,  the  pub- 
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lie,  in  the  United  States,  so  that  it  was  in  fact  known  to  others  here 
when  Armstrong  filed  his  application  for  a  patent,  and  thereby  "con- 
structively" reduced  his  invention  to  practice  here,  Armstrong  was 
entitled  to  his  patent,  in  spite  of  the  provisions  of  section  4886  to  the 
effect  that  he  was  not  entitled  to  a  patent  for  the  invention,  if  it  was 
known  by  others  in  this  country  before  he  (Armstrong)  invented  same. 
The  ground  of  this  holding  seems  to  be  that,  when  Armstrong  ac- 
tually filed  his  application  for  a  patent,  it  related  back  to  the  time 
he  conceived  the  idea  (invented  it  in  his  mind  merely),  and  that  the 
date  of  such  conception  is  the  date  of  "his  invention  or  discovery 
thereof."  The  Court  of  Appeals,  District  of  Columbia,  then  pro- 
ceeded : 

"It  foHows,  then,  that  before  the  knowledge  of  appellant's  (De  Kando'sl 
Invention  here  can  constitute  a  bar  to  appellee's  [Armstrong's]  right  to  his 
patent.  It  must  operate  as  a  reduction  to  practice  in  this  country.  Any 
knowledge  or  use  of  the  Invention  by  appellant  [De  Kando]  abroad,  in  the 
absence  of  a  patent  or  description  in  a  printed  pubUcation  prior  to  appellee's 
[Armstrong's]  date  of  invention  or  discovery,  cannot  deprive  appellee  [Arm- 
strong] of  his  right  to  a  patent.    B.  S.  f  4923." 

This  is  equivalent  to  holding  that,  if  Waterman  had  reduced  the 
invention  to  actual  use  and  practice  in  the  United  States  before  Arm- 
strong filed  his  application,  such  reduction  to  practice  would  have 
barred  Armstrong's  right  to  a  patent,  but  that  full  and  complete 
knowledge  of  same  by  the  public  in  the  United  States  did  not ;  that 
is,  by  virtue  of  section  4923,  as  Armstrong,  at  the  time  of  making 
his  application,  believed  himself  to  be  the  original  and  first  inventor 
or  discoverer  of  the  thing  patented,  and  it  had  not  been  patented  or 
described  in  a  printed  publication  anywhere,  he  (Armstrong)  was  and 
is  entitled  to  his  patent,  inasmuch  as  he  'had  conceived  it  before  it 
became  known  to  the  public  in  the  United  States  through  Waterman, 
and  in  spite  of  the  fact  that,  before  he  (Armstrong)  even  construc- 
tively reduced  the  invention  to  practice,  same  was  well  known  and 
understood  by  others — that  is,  by  the  public — in  the  United  States. 
Reducing  this  to  actual  practice  in  granting  patents,  it  comes  to  this : 
A.  has  a  patentable  conception  or  idea,  and  also  the  idea  of  means 
to  make  it  effective  and  useful.  He  does  nothing  more  then,  but  car- 
ries the  ideas,  and  i4eas  and  means,  with  him  undisclosed.  B„  in  a 
foreign  country,  has  the  same  patentable  conception  or  idea,  includ- 
ing means,  and  he  then  proceeds  to  make  his  invention,  and  reduce 
it  to  actual  practice,  and  make  it  useful  to  the  public,  and  does  so, 
and  also  fully  exhibits  and  discloses  same  in  all  its  details  to  persons 
who  understood  it,  and  who  bring  the  information  to  the  United 
States,  and  make  the  knowledge  of  the  entire  invention  public  here 
as  a  completed  successful  thing,  but  do  not  reduce  it  to  practice  here. 
Thereupon  A.  files  his  application  for  a  patent.  He  is  granted  the 
monopoly,  despite  the  fact  that  the  invention  had  been  conceived, 
completed,  and  reduced  to  practice  abroad  by  B.,  and  full  knowledge 
of  all  such  facts  made  public  here  before  A.  filed  his  application  for 
a  patent. 

I  understand,  from  the  subsequent  parts  of  the  opinion  referred  to, 
that  it  was  intended  to  hold  that  full  knowledge  by  others  here  in  the 
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United  States  of  the  invention  in  all  its  details,  and  of  the  fact  that 
De  Kando  had  fully  completed  the  invention  in  Europe  and  reduced 
it  to  practice  in  public,  is  of  no  account  in  this  case ;  that  such  knowl- 
edge was  no  knowledge,  unless  those  obtaining  it  here  reduced  it 
(the  invention)  to  actual  practice  here;  that  then,  and  then  only,  is 
the  new  and  useful  art,  machine,  manufacture,  or  composition  of 
matter,  as  the  case  may  be,  known  to  others  in  this  country;  that 
before  that  is  done  the  invention  is,  in  patent  law,  under  the  sections 
of  the  Revised  Statutes  quoted,  "not  known  or  used  by  others  in  this 
country."  It  seems  to  me  somewhat  inconsistent  to  say  that  Arm- 
strong, within  the  meaning  of  the  statute,  had  invented  the  thing  pat- 
ented when  he  conceived  the  idea,  and  had  also  a  mental  conception 
of  means  for  making  it  operative  and  useful,  although  he  did  nothing 
more,  but  that  the  invention,  actually  conceived,  made,  and  put  in 
practical  operation  in  Italy,  with  full  knowledge  and  information  of 
such  facts  given  to  the  public  in  the  United  States,  was  not  known 
in  this  country. 

Mr.  Armstrong  places  the  date  of  his  mental  conception  of  this  in- 
vention in  1894  and  1895 ;  but  he  says : 

"At  that  time  (1894  and  1895)  our  work  called  for  a  consideration  only  of 
a  single  car  operation,  and  no  immediate  opportunity  of  applying  my  knowl- 
edge presented  Itself." 

From  his  testimony  I  conclude  he  does  not  claim  to  have  put  his 
mental  conception  and  knowledge  into  practical  use  or  operation  un- 
til some  time  in  the  spring  of  1905,  and  March  28,  1905,  he  disclosed 
it  to  others.  In  June  following  he  filed  his  application  for  a  patent. 
In  the  meantime  De  Kando  perfected  the  invention  in  Europe,  and 
put  it  in  practical  operation  there,  and  in  May  and  June,  1904,  caused 
full  information  regarding  it  to  be  taken  to  the  United  States  in  writ- 
ten form,  and  communicated  orally  to,  we  may  say,  the  public,  and 
July  8,  1906,  he  applied  for  a  patent  here.  I  find  nothing  in  the  rec- 
ord disclosing  the  date  of  De  Kando's  conception  of  this  invention. 
So  far  as  the  public  in  the  United  States  is  concerned,  De  Kando 
made  the  invention  known  to  Waterman  and  others  in  writing  in 
May  and  June,  1904,  while  Ahnstrong.  made  it  known  in  writing  in 
March,  1905. 

Coming  to  the  authorities  bearing  on  the  question,  we  find  much 
that  is  helpful  and  much  that  is  confusing.  By  section  4886,  R.  S., 
any  person  who  has  invented  or  discovered  any  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new  or  use- 
ful improvements  thereof,  "not  known  or  used  by  others  in  this  coun- 
try before  his  invention  or  discovery  thereof,"  may  obtain  a  patent 
therefor.  But,  taking  section  4886  and  4923  together,  it  is  obvious 
that  a  patent  is  not  to  be  defeated  or  denied  because  the  invention 
had  been  known  and  used  in  a  foreign  country  before  and  down 
to  the  time  of  his  invention  or  discovery  thereof.  But  knowledge 
and  use  in  a  foreign  country  is  quite  distinct  from  full  knowledge 
thereof  in  this  country.  From  the  language  of  section  4886,  we  as- 
sume that  to  be  entitled  to  a  patent  the  person  must  have  "invented*' 
or  "discovered"  some  new,  etc.,  thing.     It  is  clear  that  De  Kando 
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was  entitled  to.  a  patent  for  this  invention  in  the  United  States  at 
any  time  after  April  4,  1904,  down  to  June  28,  1905,  when  Arm- 
strong filed  his  application.  He  had  a  completed  and  perfected  in- 
vention. Had  Armstrong  invented  anything,  in  the  sense  of  the  stat- 
ute quoted,  prior  to  his  written  disclosure  March  28,  1905,  followed 
by  the  filing  of  his  application  June  28,  1905,  and  is  it  material  wheth- 
er he  had  or  not?  He  was  first  to  file  his  application  for  a  patent, 
but  not  the  first  to  publicly  disclose  the  invention  in  this  country. 
When  De  Kando  fully  described  the  invention  in  writing,  and  gave 
it  to  Waterman  for  public  use  or  disclosure  in  the  United  States,  and 
Waterman  did  use  it  and  publicly  disclose  same  in  the  United  States, 
it  was  the  same  as  if  De  Kando  had  done  the  same  thing. 

[2]  A  conception  of  the  mind  is  not  an  invention,  or  a  completed 
invention,  until  represented  in  some  physical  form.  Clark  Thread 
Co.  V.  Willimantic-  Linen  Co.,  140  U.  S.  481,  489,  11  Sup.  Ct.  846, 
35  L.  Ed.  521;  Seymour  v.  Osborne,  11  Wall.  516,  20  L.  Ed.  33; 
Coffin  V.  Ogden,  18  Wall,  120,  21  L.  Ed.  821 ;  Dashiell  v.  Grosvenor, 
162  U.  S.  425,  16  Sup.  Ct.  805,  40  L.  Ed.  1025.  But  in  O'Reilly  v. 
Morse,  15  How.  62,  109  (14  L.  Ed,  601),  in  a  contest  as  to  priority 
of  invention,  Morse  was  awarded  priority  over  Steinheil,  Wheatstone, 
and  X)avy,  although  he  had  only  completed  the  whole  process,  com- 
bination, powers,  and  machinery  in  his  mind ;  his  delay  in  bringing 
it  out  being  due  to  his  "want  of  means."  Speaking  of  Morse  and  the 
date  of  his  invention,  the  court  said : 

"The  evidence  Is  full  and  clear  that,  when  he  was  returning  from  a  visit 
to  Europe  In  1832,  he  was  deeply  engaged  upon  this  subject  during  the  voy- 
age, and  that  the  process  and  means  were  so  far  develx)ped  and  arranged  In 
his  own  mind  that  he  was  confident  of  ultimate  success.  It  is  in  proof  that 
he  .pursued  these  investigations  with  unremitting  ardor  and  Industry,  Inter- 
rupted occasionally  by  pecuniary  embarrassments;  and  we  think  that  it  is 
established  by  the  testimony  of  Prof.  Gale  and  others  that,  early  in  the 
spring  of  1837,  Morse  had  invented  his  plan  for  combining  two  or  m6re  elec- 
tric or  galvanic  circuits,  with  independent  batteries,  for  the  puri)ose  of  over- 
coming the  diminished  force  of  electromagnetism  in  long  circuits,  although 
it  was  not  disclosed  to  the  witness  until  afterwards,  and  that  there  Is  rea- 
sonable ground  for  believing  that  he  had  so  far  completed  his  Invention  that 
the  whole  process,  combination,  powers,  and  machinery  were  arranged  In  his 
mind,  and  that  the  delay  in  bringing  it  out  arose  from  his  want  of  means; 
for  It  required  the  highest  order  of  mechanical  skill  to  execute  and  adjust 
the  hico  and  delicate  work  necessary  to  put  the  telegraph  into  operation,  and 
the  slightest  error  or  defect  would  have  been  fatal  to  its  success.  He  had 
not  the  means  at  tlmt  time  to  procure  the  services  of  workmen  of  that  char- 
acter, and  without  their  aid  no  model  could  be  prepared  which  would  do 
justice  to  his  invention.  And  it  mx)reover  required  a  large  sum  of  money  to 
procure  proper  materials  for  the  work.  He,  however,  filed  his  caveat  on  the 
6th  of  October,  1837,  and,  on  the  7th  of  April,  1838,  applied  for  his  patent, 
accompanjlng  his  application  with  a  specification  of  his  invention,  and  de- 
scribing the  process  and  means  used  to  produce  the  eflTect  It  is  true  that 
O'Reilly,  in  his  answer,  alleges  that  the  plan  by  which  he  now  combines  two 
or  more  galvanic  or  electric  currents,  with  independent  batteries,  was  not 
contained  in  that  specification,  but  discovered  and  interpolated  afterwards; 
but  there  is  no  evidence  whatever  to  support  this  charge.  And  we  are  satis- 
fied from  the  testimony  that  the  plan,  as  it  now  appears  in  his  specification, 
had  then  been  invented,  and  was  actually  intended  to  be  described.  With 
this  evidence  before  us,  we  think  it  is  evident  that  the  Invention  of  Morse 
was  prior  to  that  of  Steinheil,  Wheatstone,  or  Davy,    The  discovery  of  Stein- 
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hell,  taking  the  time  which  he  himself  gave  to  the  French  Academy  of 
'Science  cannot  be  understood  as  carrying  it  back  beyond  the  months  of  May 
or  Jnne^  1&^7 ;  and  that  of  Wheatstone,  as.  exhibited  to  Professor  Henry  and 
Bache,  goes  back  only  to  April  in  that  year;  and  there  Is  nothing  in  the  evi- 
dence to  carry  back  the  Invention  of  Davy  beyond  the  4th  of  January,  1839, 
when  his  specification  was  filed,  except  a  publication  said  to  have  been  made 
in  the  London  Mechanics'  Magazine,  January  20,  1838;  and  the  invention 
of  Morsie  is  justly  entitled  to  take  date  from  early  in  the  spring  of  1837.  And 
in  the  description  of  Davy's  invention,  as  given  in  the  publication  of  January 
20,  1838,  there  is  nothing  specified  which  Morse  could  have  borrowed;  and 
we  have  no  evidence  to  show  that  his  invention  ever  was  or  could  be  carried 
into  successful  operation." 

In  Loom  Co.  v.  Higgins,  105  U.  S.  580,  592  (26  L.  Ed.  1177),  prior- 
ity of  invention  was  awarded  to  Webster,  although  he  had  only  exhib- 
ited it  in  a  drawing,  and  the  court  held : 

"Of  the  two  original  inventors,  the  first  will  be  entitled  to  letters  patent, 
unless  the  other  puts  the  invention  into  public  use  more  than  two  years  be- 
fore the  application  for  them. 

"8.  An  invention  relating  to  machinery  may  be  exhibited  a^  well  in  a 
drawing  as  In  a  model,  so  as  to  lay  the  foundation  of  a  claim  to  priority,  if 
sufficiently  plain  to  enable  those  skilled  in  the  art  to  understand  it*' 

Apply  the  proposition  stated  that,  "of  the  two  original  inventors, 
the  first  will  be  entitled  to  letters  patent,  unless  the  other  puts  the  in- 
vention into  public  use  more  than  two  years  before  the  application 
for  them"  in  the  United  States,  meaning  we  fiijd  here  two  original 
inventors,  one  foreign  and  the  other  domestic,  but  neither  had  put 
the  invention  into  public  use  in  the  United  States  at  all  prior  to  the 
application  for  a  patent  by  Armstrong,  the  domestic  inventor.  The 
foreign  inventor  was  first  to  make  knowledge  of  it  public  in  the 
United  States;  but  Armstrong  was  first  to  apply  for  a  patent, 
and,  so  far  as  appears,  the  first  to  conceive  the  invention.  It 
is  clear* that,  in  determining  who  the  first  inventor  yras  as  be- 
tween these  two,  the  use  of  the  invention  and  actual  reduction 
to  practice  in  Italy  cannot  be  considered.  Section  4923,  supra.  It  had 
not  been  patented  or  described  in  a  printed  publication,  and  it  seems 
to  be  conceded  that  Armstrong  believed  himself  to  be  the  original  and 
first  inventor  thereof.  The  actual  knowledge  of  the  invention,  and 
the  actual  reduction  to  practice  and  public  use  of  same  in  Italy,  is 
only  important  as  bearing  on  the  question  whether  or  not  such  in- 
vention was  known  in  this  country  when  or  before  Armstrong  made 
his  invention,  within  the  meaning  of  section  4886. 

Section  4923  does  not  exclude  evidence  of  knowledge  and  use  of 
the  alleged  invention  in  a  foreign  country  on  the  application  for  a 
patent  for  that  invention  by  one  residing  here  and  claiming  to  have 
invented  it  here.  Section  4923  does  not  say  or  intimate  that  if  A., 
a  resident  of  this  country,  applies  for  a  patent  here,  claiming  to  be 
the  original  and  first  inventor  of  the  invention  for  which  he  seeks  a 
patent,  it  may  not  be  shown  that  A.  did  not  invent  or  discover  it  at 
all,  but  that  he  saw  it  in  full  practical  operation  and  use  in  a  foreign 
country,  studied  it,  understood  it,  copied  it,  and  brought  his  informa- 
tion to  this  country,  and  here  sought  to  patent  it  as  his  own  invention 
and  discovery.     I  do  not  understand  that  a  mere  visitor  to  Europe, 
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who  there  discovers  or  sees  a  new  and  useful  machine  in  full  opera- 
tion (one  not  patented  or  described  in  a  printed  publication,  and  never 
beard  of  in  the  United  States),  may  copy  and  make  a  duplicate  here, 
and  have  a  patent  therefor  as  the  original  and  first  inventor,  because 
pi  the  provisions  of  section  4923,  R.  S.  The  patent  granted  to  a 
person  here  is  not  void,  and  is  not  to  be  denied  to  an  original  in- 
ventor here,  for  the  reason  merely  the  invention  had  been  known  or 
used  in  a  foreign  country  before  his  invention  or  discovery  thereof; 
but  the  inventor  here  is  not  entitled  to  a  patent  if  such  invention  was 
or  had  become  publicly  known  by  others  in  this  country  before  his 
invention  thereof. 

It  would  seem  clear  enough,  from  the  wording  of  section  4886,  that 
it  was  intended  to  deny  a  patent  to  an  applicant  therefor,  even  if  it 
appeared  such  applicant  had  invented  it  here — conceived  it  and  put 
it  in  operation — ^when  it  also  appears  that  such  new  and  useful  art, 
machine,  manufacture,  or  composition  of  matter,  or  any  new  and 
useful  improvement  thereof,  was  actually  known  to  others  or  used 
by  others  in  this  country ^  before  his  (applicant's)  invention  or  dis- 
covery thereof.  And  I  do  not  see  that  the  statute  makes  any  distinc- 
tion as  to  when,  or  where,  or  how,  or  by  what  means,  such  "others 
in  this  country"  became  possessed  of  their  knowledge  of  it.  We  come 
back  to  the  proposition :  Does  section  4886  mean,  by  the  words  "not 
known  or  used  by  others  in  this  country  before  his  invention  or  dis- 
covery thereof,"  that  the  invention  had  not  been  reduced  to  actual 
practice  or  use  in  this  country,  or  had  not  been  made  known  by  the 
application  in  due  form  for  a  patent  therefor?  If  so,  why  was  it  not 
so  stated?  Why  the  language  used?  Did  the  word  "known"  have 
a  meaning  in  the  patent  law,  or  our  patent  statutes,  implying  reduc- 
tion to  practice?  The  only  case  in  exact  point,  to  which  I  am  cited, 
or  am  able  to  find,  is  Doyle  v,  Spaulding  (Circuit  Court  of  New  Jer- 
sey, 1884)  19  Fed.  744,  746.  All  that  Judge  Nixon  said  on  the  sub- 
ject, aside  from  stating  the  facts,  was : 

"After  a  careful  consideration  of  the  provisions  of  the  three  sections  of 
the  patent  act  which  bear  upon  the  subject  (sections  4S86,  4920,  and  4923, 
Rev.  St.),  we  are  of  the  opinion  that  the  use,  or  a  knowledge  of  the  use,  of 
an  invention  in  a  foreign  country  by  persons  residing  in  this  country  will 
not  defeat  a  patent  which  has  been  here  granted  to  a  bona  fide  patentee,  who 
at  the  time  was  ignorant  of  the  existence  of  the  invention  or  its  use  abroad.*' 

I  do  not  discover  that  this  case  has  ever  been  cited  or  overruled  in 
any  decision  or  by  any  court.  Walker  on  Patents,  4th  edition,  cites 
the  case  (Walker  on  Patents  [4th  Ed.]  §  54,  page  52),  and  says,  after 
quoting  from  section  4886,  R.  S. : 

"Prior  Ivuowledge,  possessed  in  this  country,  l>y  some  other  person  than 
the  applicant  for  a  particular  patent,  that  the  subject  of  that  patent  was 
known  and  used  in  some  foreign  country  before  its  invention  here,  is  not 
such  Icnowledge  in  this  country  as  will  negative  the  novelty  of  the  patent 
covering  that  subject" 

I  can  agree  without  hesitation  that  actual  and  complete  knowledge 
of  the  actual  thing  patented,  the  subject  of  the  patent,  and  that  it 
had  been  reduced  to  practice  and  successful  operation'  in  a  foreign 
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country  by  one  person  here,  who  understood  it,  and  was  capable  of 
making  it  and  putting  it  in  practice  here,  would  not  be  such  knowl- 
edge in  this  country  as  would  defeat  the  right  of  the  domestic  in- 
ventor to  a  patent;  but  the  facts  of  this  case  go  much  further,  and 
show  a  public  knowledge  or  publication  by  oral  statements  and  ex- 
planations— ^that  is,  knowledge  by  a  great  number  of  persons  fully 
capable  of  understanding  it,  and  from  the  information  possessed  re- 
ducing it  to  actual  practice.  To  hold  that  this  invention  (or  thing 
described  and  claimed  in  the  patent  to  Armstrong)  was  "not  known" 
in  the  United  States  long  prior  to  the  time  Armstrong  applied  for 
his  patent  comes  dangerously  near  "judicial*  legislation";  but  we 
know  that  some  words  in  our  patent  laws  have  a  meaning  much 
broader  or  narrower,  as  the  case  may  be,  than  the  dictionary  defini- 
tion.   As  said  in  Walker  on  Patents,  pp.  51  and  52,  §§  52  and  53 : 

"The  statutes  of  the  United  States  have  always  provided  that  anything  to 
be  patentable  must  be  new,  •  *  •  Many  things  arc  new  in  the  eye  of  the 
patent  statutes  in  addition  to  those  things  which  are  really  new." 

In  one  sense  a  thing  like  a  machine  is  "not  known"  until  it  is  ac- 
tually made  as  an  article  of  use — not  a  model — and  put  in  operation 
as  a  practical  thing,  as  until  then  it  cannot  be  definitely  and  certainly 
known  that  it  is  operative,  and  therefore  practical  and  useful,  what 
it  purports  to  be  as  an  invention  designed  to  produce  a  new  practical 
and  useful  result.  In  another  sense  it  is  known  when  the  idea  is 
fully  evolved  or  developed,  and  a  machine  in  accordance  therewith  is 
shown  by  drawings  in  all  its  parts,  and  mechanics  skilled  in  that  art 
see  that  it  must  operate  as  claimed  and  that  it  cannot  be  otherwise, 
or  a  working  model  is  made  which  operates  as  claimed,  and  it  is  a 
mere  question  of  dimensions ;  that  is,  of  building  an  enlarged  or  full- 
sized  machine.  Is  it  ^ood  reasoning  to  say  that  A.  ''has  invented" 
a  new  and  useful  machine,  etc.,  in  the  United  States  when  he  has  only 
framed  it  in  his  mind,  but  that  the  same  invention  made  by  B.  in  a 
foreign  country  and  fully  reduced  to  practice  there  is  "not  known" 
in  this  country  when  full  knowledge  of  it  as  a  completed  practical 
thing,  including  its  operation  and  construction,  in  writing  (not  in  a 
printed  publication),  has  become  public  and  known  to  those  skilled  in 
the  art  and  capable  of  understanding  it  and  reducing  it  to  practice 
in  this  country?  Can  there  be  "invention"  without  knowledge  of  the 
thing  invented,  and  if  there  is  "invention,"  is  not  the  thing  invented 
known  to  the  inventor,  in  the  sense  of  the  patent  law,  without  any 
reduction  to  actual  practice,  or  the  filing  of  an  application  in  due 
form  describing  it ;  and,  if  known  to  the  inventor,  is  it  not  known  to 
others  to  whom  it  has  been  so  fully  described  orally  and  in  writing 
by  the  inveiltor  that  they  fully  comprehend  and  understand  it  and 
are  able  to  reduce  it  to  practice? 

I  think  there  is  a  distinction  between  knowledge  by  others  in  the 
United  States  of  the  use  of  a  thing  or  device  accomplishing  a  cer- 
tain result  in  a  certain  way  in  a  foreign  country,  and  knowledge  by 
others  in  this  country,  not  only  of  such  use,  but  of  the  full  particu- 
lars of  such  device;  knowledge  not  only  that  it  is  and  has  been  in 
actual  operation  in  the  foreign  country,  but  full  information  as  to 
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the  principle  on  which  it  operates  and  of  all  the  details  of  its  con- 
struction, as  well  as  its  mode  of  operation  and  purpose,  and  the  re- 
sult attained.  In  1  Robinson  on  Patents,  §  320,  page  438,  Doyle  v. 
Spaulding,  supra,  is  cited  as  sustaining  the  proposition,  stated  in  the 
text,  that: 

"Foreign  use,  at  least  under  the  provisions  of  our  present  statutes,  does 
not  communicate  to  the  public  In  this  country  any  knowledge  of  the  Inv^i- 
tlon." 

In  the  notes  he  cites  many  cases  holding  this  proposition,  and  the 
further  proposition  **that,  if  a  person  claiming  a  patent  derived  his 
knowledge  of  the  invention  from  such  prior  foreign  use,  his  claim 
must  be  denied  on  the  ground  that  it  is  not  his  own  invention,"  which 
is,  of  course,  true ;  and  therefore,  when  the  issue  is  that  the  alleged 
inventor  did  not  invent  the  thing  patented  or  claimed  at  all,  the  for- 
eign use  and  the  claimant's  knowledge  of  it  may  be  shown.  1  Robin- 
son on  Patents,  note,  page  439,  and  section  324,  page  445,  where  it  is 
said: 

"That  his  knowledge  of  the  Invention  as  In  foreign  use  before  his  own 
Invention  Is  a  bar  (to  a  patent),  see  "  etc. — citing  cases»  Including  Roemer  v. 
Simons,  95  U.  S.  214,  24  L.  Ed.  384. 

He  also  says: 

"That  knowledge  In  this  country  of  use  abroad  Is  not  prior  use  and  hnotcl- 
edge.  See  Doyle  v.  Spaulding  (C.  C,  1884)  19  Fed.  744,  27  O.  G.  300 ;  lUlng- 
worth  V.  Spaulding  (C.  C,  1881)  9  Fed.  611." 

There  is  no  statement  in  th«  text  or  notes  that  the  reduction  to 
practice  and  use  in  a  foreign  country,  and  full  knowledge  of  such 
use  and  of  the  machine  or  apparatus  and  mode  of  its  operation  and 
the  principle  on  which  it  operates,  and  of  its  construction  and  the 
result  obtained,  when  communicated  orally  and  in  writing  to  and  un- 
derstood by  the  public  in  the  United  States,  is  not  such  knowledge 
of  the  invention  in  this  country  as  will  defeat  the  right  of  the  do- 
mestic inventor  to  a  patent.  There  is  no  claim  in  this  case  that  Arm- 
strong actually  derived  his  knowledge  of  this  invention  from  outside 
sources,  or  through  the  information  brought  to  this  country  by  Wa- 
terman and  made  public  here  in  the  manner  stated.  As  the  record 
stands,  De  Kando  conceived  this  invention  and  reduced  it  to  actual 
public  use  and  practice  in  Italy  prior  to  April,  1904,  and  orally  and 
in  writing  through  Waterman  made  full  disclosure  thereof  to  the  pub- 
lic in  the  United  States  in  May,  1904.  He  did  not  apply  for  a  pat- 
ent. Prior  to  1901  or  1902,  Armstrong  had  conceived  the  Same  in- 
vention, and  in  March,  1905,  for  the  first  time,  made  a  disclosure 
of  it  to  another;  but  he  did  not  reduce  it  to  practice  or  make  it  pub- 
lic, and  in  June,  1905,  he  filed  his  application  for  a  patent.  There 
is  no  claim  or  pretense  that  Armstrong  exercised  reasonable  diligence, 
or  any  diligence,  or  that  he  made  any  effort  whatever  to  reduce  his 
invention  to  practice  prior  to  filing  his  application  for  a  patent. 

If  the  statute  is  construed  to  mean  that  such  knowledge  in  this 
country  of  the  invention  as  De  Kando,  through  Waterman,  gave  the 
public,  does  not  make  it  known  in  this  country,  it  will  be  possible  for 
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persons  under  similar  circumstances  in  other  cases  to  avail  themselves 
of  the  information  thus  gained,  allege  themselves  to  be  the  first  in- 
ventor, claim  they  conceived  it  at  a  date  long  anterior  to  their  ap- 
plication, or  any  disclosure  by  them,  and  obtain  a  patent  for  inven- 
tions they  never  made,  or  had  any  conception  of,  except  through  the 
disclosures  here  of  the  actual  inventor  abroad,  who  allowed  and  sanc- 
tioned, it  may  be,  full  disclosure  in  this  country  without  filing  an  ap- 
plication for  a  patent  It  would  be  impossible  to  prove,  in  many 
cases,  at  least,  that  the  person  alleging  himself  to  be  the  inventor  did 
not  conceive  it  in  his  mind,  or  that  he  gained  his  information  by  hear- 
ing statements  and  descriptions  of  what  had  been  done  abroad.  Was 
it  or  was  it  not  to  guard  against  such  an  occurrence  that  the  stat- 
ute was  worded  as  it  is  ? 

It  is  conceded  that  date  of  invention,  as  between  two  claimants  for 
a  patent  for  the  same  invention,  may  relate  back  to  the  date  of  con- 
ception, provided  the  claimant  used  due  diligence  to  reduce  his  in- 
vention, his  mental  conception  thereof,  to  actual  practice;  that  is, 
to  complete  his  invention.  If  two  persons  conceive  an  invention  at 
the  same  time,  each  independently  of  the  other,  and  both  use  due  dili- 
gence, it  wotdd  seem  that  the  one  who  completes  the  inventive  act 
first  and  files  his  application  should  have  the  patent.  If  one  is  lax 
and  the  other  diligent,  clearly  the  diligent  one,  if  he  complies  with 
the  law,  should  take  precedence.  If  one  precedes  the  other  in  men- 
tal conception,  but.  that  other  is  first  to  complete  the  inventive  act 
by  reducing  it  to  actual  and  successful  practice  anywhere,  and  he 
then  makes  it  known  to  the  public  by  full  disclosure  in  this  country, 
so  that  all  skilled  in  the  art  may  understand  and  practice  it,  is  he  not 
entitled  to  his  patent,  as  against  the  one  who  did  not  reduce  it  to  prac- 
tice until  a  later  period,  and  then  to  constructive  practice  only  by  fil- 
ing an  application  for  a  patent? 

It  may  be  said  that  in  such  case  the  one  who  takes  precedence  in 
mental  conception,  diligent  or  not  diligent,  has  preceded  the  other  in 
filing  his  application  for  a  patent,  which  is  true,  and  that,  on  so  filing 
his  application,  his  date  of  invention  is  as  of  the  mental  conception, 
the  beginning  of  the  inventive  act ;  but  does  he  not  come  within  the 
prohibition  of  section  4886,  R.  S.,  which  denies  him  a  patent  if  the 
invention  was  in  fact  known  (in  the  full  manner  referred  to)  to  oth- 
ers in  this  country  before  his  invention  or  discovery  thereof  was  com- 
pleted? Is  constructive  reduction  to  practice  by  filing  an  application 
enough  to  carry  his  date  of  invention  back  to  his  date  of  conception, 
as  against  one  who  conceived  it  at  about  the  same  time,  it  may  be 
later,  and  actually  reduced  it  to  practice  and  use  in  public,  although 
not  in  this  country,  and  then  communicated  full  knowledge  of  it,  its 
use,  its  principles,  construction,  mode  of  operation,  and  results,  to 
the  public  in  this  country,  but  not  by  a  printed  publication,  before 
such  constructive  reduction  to  practice? 

The  record  in  this  case  fails  to  disclose  that  De  Kando  made  his 
disclosure  to  Mr.  Waterman  and  Mr.  Leve,  who  brought  the  informa- 
tion to  the  United  States  and  here  gave  it  to  the  public,  for  the  pur- 
pose of  obtaining  letters  patent  for  the  invention,  or  for  the  purpose 
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of  introducing  the  invention  into  public  use,  although  that  was  doubt- 
less contemplated.  For  this  reason,  Thomas  v.  Reese,  1880,  C.  D., 
12,  is  not  in  exact  point    The  Commissioner  there  said: 

"If,  haying  conceived  it  and  reduced  it  to  practice  abroad,  he  communicates 
it  to  an  agent  in  a  foreign  country,  and  sends  his  agent  to  the  United  States 
to  obtain  letters  patent,  or  to  introduce  it  to  public  use,  he  may,  in  an  inter- 
ference, fix  the  date  of  his  Invention  on  the  day  of  his  ageut*s  arrival  in  the 
United  States.  If,  having  conceived  it  and  reduced  it  to  practice  in  a  foreign 
country,  he  commiuicates  it  to  an  agent  in  the  Unit^  States  for  the  purpose 
of  obtaining  letters  patent,  or  of  introducing  it  to  public  use  in  the  United 
States,  he  may,  in  an  interference,  carry  the  date  of  his  invention  back  to 
the  day  on  which  it  was  fully  disclosed  to  such  agent  in  the  United  States.** 

Gessner  v.  Miller,  1890,  C.  D.,  6,  is  to  the  same  effect 
In  Hanifen  v.  Price  (C.  C.)  96  Fed.  435,  441,  the  question  was 
different  from  the  one  now  before  the  court ;  but  the  language  of  the 
learned  judge  who  gave  the  opinion  in  that  case  would  seem  to  favor 
the  contention  of  the  complainant  here  to  some  extent. 

I  have  serious  doubt  as  to  the  soundness  of  the  decision  of  the 
Court  of  Appeals  of  the  District  of  Columbia  in  refusing  a  patent  to 
De  Kando ;  but,  in  view  of  the  decision  of  that  court  and  of  the  Dis- 
trict Court  of  New  Jersey,  Doyle  v.  Spaulding,  supra,  and  the  seem- 
ing approval  of  that  case  by  the  learned  authors  of  Robinson  and 
Walker  on  Patents,  I  am  constrained  to  hold  that  the  patent  was 
properly  awarded  to  Armstrong,  and  not  De  Kando,  on  the  grounds : 

I.  That,  so  far  as  appears,  Armstrong  was  the  first  to  conceive 
the  patented  invention,  while  De  Kando  was  the  first  to  reduce  it 
to  actual  practice  and  use. 

II.  That  Armstrong  was  first  to  reduce  such  invention  to  construc- 
tive practice  in  the  United  States,  and  that  he  did  so  by  filing  his 
application  for  a  patent,  and  thereby  giving  to  the  public  in  this  coun- 
try actual  and  permanent  information  and  knowledge  thereof. 

III.  That,  having  done  so,  he  was  and  is  entitled  to  have  the  date 
of  his  invention,  for  the  purpose  of  determining  the  question  of  prior- 
ity of  invention  as  between  himself  and  De  Kando,  relate  back  to 
at  least  1901,  or  1902,  the  date  of  his  conception  thereof,  while  De 
Kando  can  only  have  the  date  of  his  invention,  for  the  purpose  of 
a  patent  in  this  country,  relate  back  to  May  9,  1904,  when  Waterman 
made  it  fully  known  to  the  public  in  this  country  by  oral  explanations 
and  statements,  and  to  those  capable  of  understanding  it,  and  who  did 
understand  it. 

IV.  That  De  Kando  might  then  have  filed  his  application  for  a 
patent,  and  gained  priority,  but  did  not,  and  it  is  not  shown  that  he 
furnished  the  information  to  Waterman  for  the  purpose  of  having 
him  file  an  application  for  a  patent  in  his  (De  Kando's)  behalf,  or  for 
the  purpose  of  putting  the  invention  in  actual  public  use  in  this  coun- 
try. 

V.  That  as  Armstrong  filed  his  application  before  De  Kando  filed 
his,  and  as  neither  had  reduced  the  invention  to  actual  practice  or 
use  in  this  country,  they  stood  on  an  equality,  except  that,  so  far  as 
appears,  Armstrong  was  the  first  to  conceive  the  invention,  while  De 
Kando  was  first  to  give  the  invention  to  the  public  here,  which  he  did 
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orally  only.    That,  therefore,  Armstrong  took  precedence  as  the  first 
inventor. 

VI.  That  the  actual  knowledge  of  the  invention  given  to  the  public 
by  Waterman,  which  was  sufficient  to  enable  man  skilled  in  the  art 
and  who  received  the  information  from  him  to  reduce  it  to  actual 
practice  and  use,  was  not  such  knowledge  of  the  invention  in  this 
country  before  Armstrong  made  his  invention  or  discovery  thereof 
as,  in  the  absence  of  actual  reduction  to  practice  in  this  country  by 
any  one,  barred  Armstrong's  right  to  a  patent. 

VII.  That  in  the  absence  of  actual  reduction  to  practice  in  this 
country,  and  of  an  actual  completion  of  the  inventive  act  in  this  coun- 
try by  either  Armstrong  or  De  Kando,  he  who  first  reduced  it  to  coji- 
structive  practice  here  took  precedence  in  his  right  to  a  patent.  That 
the  actual  reduction  to  practice  by  De  Kando  in  Italy,  there  being  no 
patent  and  no  printed  publication  describing  it,  cannot  deprive  Arm- 
strong of  his  rights  of  priority. 

Bill  dismissed,  with  costs. 


WOLLENSAK  OPTICAL  CO.  v.  ILEX  OPTICAL  CO. 

(District  Court,  W.  D.  New  York.     October  18,  1912.) 

No.  487. 

Patents  (§  328*) — Infbingementv-Photogbaphio  Shuttebs. 

The  Wollensak  patents,  Nos.  679,134^  and  700,878,  each  for  Improvements 
in  photographic  shutters,  narrowly  construed,  and  limited  to  the  precise 
construction  shown,  as  required  by  tltie  prior  art  and  the  proceedings 
in  the  Patent  Office,  held  not  infringed. 

In  Equity.     Suit  by  the  WoUensak  Optical  Company  against  the 
Ilex  Optical  Company.    On  final  hearing.    Decree  for  defendant 
C.  Schuyler  Davis,  of  Rochester,  N.  Y.,  for  complainant. 
Harold  H.  Simms,  of  Rochester,  N.  Y.,  for  defendant 

HAZEL,  District  Judge.  This  is  an  action  to  enjoin  the  alleged 
infringement  of  letters  patent  Nos.  679,134  and  700,878,  granted  to 
Andrew  Wollensak  for  improvements  in  photographic  shutters.  The 
claim  in  issue  of  patent  No.  679,134  reads  as  follows: 

*•!.  In  combination  with  the  exposure  mechanism  of  a  photographic  shat- 
ter, a  pivotal  master-lever  formed  with  two  branches. at  either  end,  each 
branch  having  an  opera  ting- terminal,  and  means  for  turning  said  master- 
lever  on  its  bearing,  substantially  as  shown  and  described." 

The  claim  is  divided  into  four  elements :  (1)  The  exposure  mech- 
anism; (2)  a  pivotal  master-lever,  with  two  branches  on  each  end 
thereof;  (3)  an  operating-terminal  on  each  branch;  and  (4)  means 
for  turning  the  master-lever.  The  defenses  relied  upon  are  anticipa- 
tion and  noninfringement. 

The  improvement  resides  in  the  form  and  construction  of  the  mas- 
ter-lever, which  has  at  each  end  two  branches,  provided  with  oper- 
■  ■ '  ■ 

•For  other  cases  see  same  topic  A  S  nvmbbr  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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ating-terminals,  or  projections,  which  co-operate  with  other  members 
in  the  rapid  opening  and  closing  of  the  shutter  blades,  so  as  to  con- 
trol or  graduate  the  transmission  of  light.  The*  positioning  of  ter- 
minals on  a  master-lever  for  use  in  connection  with  a  photographic 
shutter,  in  such  a  way  as  to  permit  its  operation,  with  other  elements 
or  parts,  to  in  turn  open  and  close  the  shutter  blades,  was  concededly 
old  in  the  art,  and  was  common  in  shutter  devices  of  this  description. 

In  the  Wollensak. patent  under  discussion  the  master-lever  is  as- 
sembled with  other  parts  in  a  casing,  and  in  operation  determines  the 
character  of  the  shutter  exposure — that  is,  as  to  whether  it  shall  be 
a  so-called  time,  bulb,  or  instantaneous  exposure — and  its  movements 
are  actuated  by  a  spring  which  is  normally  held  in  tension  by  the 
setting  movements  of  the  shutters.  The  two  branches  at  each  end  of 
the  master-lever  are  shaped  to  form  terminals — ^the  first,  tp  engage 
the  operating  member;  the  second,  the  detaining  members;  the  third, 
the  exposure  member ;  while  the  fourth  abuts  the  side  walls  of  the 
casing.  All  of  these  elements,  however,  were  old  and  commonly  used 
.in  the  modern  photographic  art,  and  therefore  invention,  if  there  is 
invention,  must  be  found  to  exist  in  the  shape  or  configuration  of  the 
master-lever,  with  its  branches  and  terminals  operating  the  shutters. 

Several  patents  claimed  by  defendant  to  anticipate  the  patent  in 
suit  have  been  introduced  in  evidence.  In  the  prior  Wollensak  pat- 
ent. No.  642,861,  the  master-lever  is  provided  with  two  branches,  one 
of  which  carries  three  projections,  and  the  other  only  one.  The 
only  perceivable  difference  between  the  two  levers  is  in  the  specific 
form,  the  earlier  one  having  a  smaller  number  of  branches  to  actuate 
or  operate  the  shutter  blades.  By  the  adaptation  of  a  four-branch 
master-lever,  a  minor  lever  or  terminal  in  the  earlier  patent  could  be 
safely  left  out.  Perhaps  in  this  respect,  and  in  the  addition  of  a  stop 
terminal,  an  improvement  was  made  in  the  operation  of  the  exposure 
mechanism;  but  the  modus  operandi  was  upon  practically  the  same 
principle.  The  functions  of  the  projections  or  terminals  on  the  dif- 
ferent master-levers  are  identical ;  i.  e.,  to  move  or  actuate  different 
parts  of  the  exposure  mechanism. 

While  it  is  appreciated  that  mechanism  of  this  description  is  del- 
icately constructed,  and  requires  exact  adjustment  of  the  parts,  yet 
as  the  operative  characteristics  and  function  of  the  master-lever,  with 
branches  and  terminals,  were  fairly  well  known  and  understood  in 
the  art  at  the  date  of  the  invention,  it  is  not  thought  that  WoUensak's 
later  elaboration  of  the  master-lever  required  such  an  exercise  of 
inventive  skill  and  ingenuity  in  its  consummation  as  to  entitle  the 
patent  to  much  latitude.  Indeed,  the  German  patent  to  Prigge  & 
Schlegel,  No.  69,227,  and  the  patent  to  Brueck,  No.  749,162,  support 
this  view,  and  require  giving  the  patent  in  suit  a  strict  construction. 

In  the  German  patent  are  shown  two  branches  at  either  end  of  a 
master-lever,  each  branch  having  projections  or  terminals,  practically 
four  in  all,  to  operate  the  parts ;  and  though  the  master-lever  is  with- 
out the  precise  function  of  the  claim  in  controversy,  yet  its  construc- 
tion and  mode  of  operation  produce  merely  a  different  method  of 
actuating  the  shutter  device.    True,  it  is  without  the  projections;  but 
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it  requires  none,  as  the  master-lever  is  directly  connected  with  a 
shutter  ring,  the  movements  of  which  are  limited  by  a  tension  spring. 

In  the  Brueck  patent,  which  under  the  proofs  concededly  antedates 
the  patent  in  suit,  there  is  also  a  master-lever,  with  terminals  prac- 
tically at  both  ends  to  actuate  the  shutter  blades,  and  there  is  also 
the  stop  terminal,  which  affects  or  influences  the  movements  of  the 
master  member.  The  terminals  appear  to  be  positioned  unlike  those 
described  in  the  Wollensak  specification,  biit  nevertheless  their  con- 
struction and  mode  of  operation  have  an  important  bearing  upon  the 
scope  of  the  claim  in  controversy. 

Construing  such  claim  narrowly,  and  limiting  it  to  a  master-lever 
having  four  terminals,  two  at  each  end,  to  enable  the  master-lever, 
when  in  operation,  to  engage  other  elements,  and  to  afford  a  stop  for 
the  master-lever,  it  is  not  thought  that  the  defendant's  shutter  device 
is  an  infringement.  True  enough,  the  defendant  employs  in  its  shut- 
ter device  the  specified  elements  to  actuate  and  operate  the  shutter 
blades ;  but  the  terminal  abutting  the  side'  wall  of  the  casing  to  limit 
the  movements  of  the  master-lever  as  in  complainant's  is  lacking,  and 
the  control  thereof  is  apparently  upon  another  principle.  A  lever  and 
hook  connect  the  master-lever  with  the  exposure  ring,  and  when  the 
shutter  is  closed  the  hook  and  exposure  member  are  held  in  place 
by  the  master-lever,  with  the  result  that  the  latter  doses  the  blades, 
while  in  complainant's  patent  the  blades  are  closed  by  a  spring  at- 
tachment. 

In  patent  No.  700,878  the  claims  in  controversy  are  the  first,  sec- 
ond, sixth,  seventh,  eighth,  tenth,  and  twenty-third;  the  twenty- 
seventh  claim  having  been  abandoned.  In  each  of  said  claims,  which 
are  for  a  combination  of  elements,  is  described  a  shutter  mechanism 
of  the  type  hereinbefore  discussed,  and  like  that  of  the  Wollensak 
patent  No.  679,134.  Claims  1  and  2  specify  that  the  retarding  device 
and  motor  mechanism  by  which  the  blades  are  actuated  are  inde- 
pendent of  each  other ;  and  claims  6,  7,  8,  and  10  specify  independent 
action  by  such  elements,  while  clairii  23  describes  the  device  in  de- 
tail. It  will  be  enough  herein  to  reproduce  claims  1  and  23,  which 
read  as  follows: 

"1.  A  photographic  shutter  for  making  a  series  of  graded  exposures,  com- 
prising, in  combination  with  shutter-blades,  mechanism  for  determining  the 
duration  of  said  various  exposures,  and  motor  mechanism  for  the  shutter- 
blades,  isaid  mechanisms  being  independent  of  each  other,  and  a  controlling- 
body  common  to  both,  substantially  as  shown  and  described." 

**23.  A  photographic  shutter  adapted  to  make  graded  exposures,  having 
shutter-blades  and  mechanism  for  operating  them,  and  a  retarding  device 
for  controlling  the  exposure  mechanism,  and  a  spring  for  returning  the  re- 
tarding device  to  its  normal  place,. substantially  as  shown  and  described." 

In  the  construction  of  claims  1  and  2,  which  are  substantially  sim- 
ilar, the  action  of  the  Patent  Office,  as  disclosed  by  the  file  wrapper 
in  evidence,  is  significant.  In  the  outset  claim  1  did  not  contain  the 
feature  of  "a  controlling-body  common  to  both"  mechanisms  relating 
to  the  operation  of  exposure  and  shutter  blades,  and  such  inclusion, 
after  rejection  of  the  broader  claim,  was  a  distinct  limitation  upon 
the  feature  of  independence  which  must  attend  said  claims  to  insure 
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their  novelty.  The  expert  witnesses  have  disagreed  upon  the  question 
of  the  meaning  of  claim  1,  as  regards  whether  the  retarding  mech- 
anisms are  independent  of  each  other,  or  whether  such  mechanisms 
act  independently  of  each  other. 

The  rejection  of  the  original  claim  was  on  the  Vogt  patent,  No. 
668,965,  which  showed  the  feature  of  physical  independence  of  such 
elements  as  distinguished  from  independent  action  of  the  mechanisms. 
Inasmuch  as  the  patentee  acquiesced  in  the  disposition  by  the  Patent 
Office  of  claim  1,  and  added  an  additional  feature  to  the  claim,  which 
manifestly  was  a  limitation,  he  is  bound  thereby;  and  it  must  now 
be  held  that  the  words  "being  independent  of  each  other"  refer  to  a 
method  by  which  the  retarding  element  was  held  out  of  action  while 
(quoting  from  the  specification)  "the  twin  detents  act,  and  to  hold  the 
retarding  mechanism  and  the  twin  detents  all  out  of  action  simultane- 
ously." Thus  construing  claims  1  and  2,  there  is  no  infringement 
of  them  by  the  defendant.  To  omit  attaching  to  claims  1  and  2  the 
limitation  of  a  "controlling-body  common  to  both"  mechanisms  would 
otherwise  result  in  anticipation  by  the  prior  patents  to  Vogt,  WoUen- 
sak,  Dey,  and  Brueck. 

•  The  other  claims  in  controversy  specify  independent  action  of  the 
retarding  device ;  but  such  element  is  not  shown  by  a  fair  preponder- 
ance of  the  evidence  to  be  included  in  the  defendant's  device.  In 
complainant's  shutter,  a  so-called  setting  shutter,  a  spring  is  used  in 
connection  with  a  lever,  by  which  a  pump  piston  h'  is  normally  held 
down,  and  when  the  shutter  blades  are  closed  the  piston  Ci  the  pump 
acts  independently  of  any  other  element ;  that  is,  it  is  caused  by  the 
spring  to  descend  to  its  normal  position.  This  mode  of  operation  is 
essentially  different  from  defendant's  construction,  which  contains  a 
toothed  wheel  coacting  with  the  master-lever,  which  arrests  the  move- 
ments of  the  wheel  on  the  instant  that  the  movement  of  the  master- 
lever  has  ceased.  There  is  no  independent  action  of  the  wheel  un- 
connected with  the  movement  of  the  shutter  mechanism.  That  the 
words  "acting  independently"  have  a  narrow  signification  is  indicated 
by  the  language  of  the  specification,  wherein  it  is  said: 

"Also  the  retarding  mechanism  and  the  shutter  mechanism  act  Independ- 
ently of  each  other,  either  acting  at  times  without  the  other." 

I  quite  agree  with  the  expert  witness  for  the  defendant  that  the 
quoted  excerpt  from  the  specification  is  not  susceptible  of  an  inter- 
pretation which  would  fairly  include  the  defendant's  retardation  by 
the  master-lever  of  the  toothed  wheel  or  the  boot-shaped  projection. 

In  view  of  the  prior  art,  it  was  a  question  whether  complainant's 
device  disclosed  a  patentable  invention.  The  employment  of  springs 
to  actuate  or  control  retarding  mechanism  to  move  instnmientalities 
in  one  direction  or  another  was  very  old.  For  instance,  in  the  Brit- 
ish patent  to  Gotz,  No.  7,650,  there  is  shown  a  spring  within  an  air 
cylinder,  by  which  the  retarding  piston  is  shifted  to  make  connection 
with  a  master  element  which  is  actuated  by  a  shutter.  In  the  patent 
to  Furnell  of  1844,  No.  7,746,  a  brake  shoe  is  moved  in  one  directicMi 
by  a  spring  and  in  another  direction  by  an  eccentric.    Thus  is  shown 
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a  retarding  mechanism  moved  by  a  spring  to  the  point  where  the 
retardation  is  initiated.  So,  also,  in  the  French  patent  to  Coninck  is 
shown  a  wheel  similar  to  the  retarding  wheel  of  defendant's  device, 
capable  of  rotating  in  one  direction,  and  connected  to  a  master  mem- 
ber, and  moved  by  an  arm  actuated  by  a  spring.  Such  construction 
bears  on  the  novelty  of  patent  No.  700,878,  in  that  it  shows  that  at 
the  date  thereof  photographic  shutters  having  a  master-lever  posi- 
tioned to  move  in  one  direction  without  interfering  with  the  move- 
ments of  the  retarding  device  were  familiar  to  the  art.  In  the  patent 
to  Turner  &  Clark  and  in  the  patent  to  Dey  are  also  shown  springs 
for  use  in  actuating  a  retarding  device  independently  of  the  shutter 
mechanism. 

The  defendant  has  not  a  setting  or  release  lever  possessing  the 
characteristics  of  the  levers  described  in  claims  7  and  8.  It  is  un- 
necessary to  dwell  further  upon  the  various  elements  of  the  claims  in 
controversy,  or  upon  the  contradictory  evidence  of  the  expert  wit- 
nesses, both  of  which  I  have  carefully  considered  in  connection  with 
my  examination  of  the  physical  exhibits.  As  the  novelty  of  the  vari- 
ous claims  is  thought  of  doubtful  validity,  the  doctrine  of  equiv- 
alency of  the  defendant's  elements  and  mode  of  operation  should  not 
be  applied,  even  though  the  defendant  substantially  achieves  the  same 
result  as  complainant.  Such  I  conceive  is  the  rule,  when,  as  here, 
the  claims  contain  the  words  ''substantially  as  described."  Hobbs  v. 
Beach,  180  U.  S.  383,  21  Sup.  Ct.  409,  45  L.  Ed.  586. 

As  in  my  judgment  the  defendant  has  not  appropriated  the  essen- 
tials of  claim  1  of  patent  No.  679,134,  nor  of  the  claims  in  contro- 
versy of  patent  No.  700,878,  the  bill  should  be  dismissed,  with  costs. 


LEMON  et  aL  v.  IMPERIAL  WINDOW  GLASS  CO. 

(District  Court,  N.  D.  West  Virginia.    October  28,  1912.) 

L  Courts  (§  314*) — Fedebal  Coubts — Divebse  Citizenship — Cobpobatiokb 
— "Citizens." 

A  corporation  Is  a  mere  creature  of  local  law,  Incapable  of  having 
legal  existence  beyond  the  limits  of  the  sovereignty  creating  It,  and 
must  be  treated  as  a  citizen  of  the  state  creating  it,  within  the  meaning 
of  the  provision  of  the  federal  Constitution  extending  judicial  power  In 
federal  courts  to  controversies  between  citizens  of  different  states. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  860;  Dec.  Dig.  i 
814.» 

For  other  definitions,  see  Words  and  PhraseSu  vol.  2,  pp.  1164-1174; 
vol.  8,  pp.  7602,  7603. 

Diverse  citizenship  as  a  ground  of  federal  Jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  C.  C.  A.  298.] 

2.  COBPOBATIONS   (8   52*) — ^LOCATION — RESIDENCE. 

A  corporation's  residence  is  fixed  by  artificial  conditions,  such  as  the 
location  of  its  principal  place  of  business,  or  the  personal  residence  of 
its  duly  appointed  attorney  in  fact,  on  whom  service  of  process  may 
be  made. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  t§  140-150; 
Dec.  Dig.  i  52.*]  f  ^  . 

•For  other  casM  see  same  topic  ft  9  mumbbb  in  Dec.  ft  ^m  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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3.  CouBTB  (8  344*)--Fbdebal  Courts— What  Law  Govbbns— Pbocbsb. 

Congress  not  having  fixed  any  rule  with  regard  to  the  mode  of  serving 
mesne  process  oh  corporations  in  suits  in  the  federal  courts,  the  state 
law  -and  practice  will  be  followed. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  §917;  Dec.  Ettg. 
i  344.* 

Conformity  of  practice  In  common-law  actions  to  that  of  state  court, 
see  notes  to  O'Connell  v.  Reed,  5  C.  C.  A.  594 ;  Nederland  Life  Ins.  Co. 
V.  HaU,  27  C.  C.  A.  392.] 

4.  Courts  (§  274*) — Jurisdiction — ^Fedebal  Courts — Corporations; — ^Attob-- 

NEY  TO  Accept  Service — Residence. 

Under  Code  W.  Va.  §  2313,  requiring  all  domestic  corporations,  resi- 
dent and  nonresident,  to  execute  and  record  a  power  of  attorney  desig- 
nating some  person  within,  the  state  as  Its  attorney  upon  whom  process 
against  it  may  be  served,  the  residence  of  such  an  attorney,  selected  by 
a  nonresident  corporation,  fixes  the  county  of  the  attorney's  residence 
as  that  of  the  corporation,  for  the  purpose  of  determining  the  district 
in  which  suit  against  the  corporation  in  a  federal  court  must  be  brought 

[Ed.  Note.^For  other  cases,  see  Courts,  Cent  Dig.  |  814;  Dec.  Dig. 
§  274.* 

Jurisdiction  of  federal  courts  over  corporations,  see  note  to  St  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Newcom,  6  C.  C.  A.  174.] 

6.  Corporations  (§  500*) — Pari  ^Iateria — Repeal. 

Code  W.  Va.  §  2313,  requires  every  resident  domestic  coriwratlon  to 
appoint  some  person,  resident  in  the  county  where  its  principal  business 
is  conducted,  to  accept  service,  and  declares,  that  every  nonresident  do- 
mestic corporation  shall  appoint  a  resident  of  the  state  its  attorney  for 
a  ilke  purpose;  the  attorneys  appointed  by  both  resident  and  nonresi- 
dent corporations  being  also  empowered  to  make  return  of  the  corpo- 
ration's property  in  the  state  for  taxation.  Acts  1905,  c.  39  (Code. 
Si  3805^810),  declares  that  the  State  Auditor  shall  be  the  attorney  in 
fact  for  and  on  behalf  of  every  foreign  corporation  doing  business  in 
the  state  and  of  every  nonresident  domestic  corporation  for  the  accept- 
ance of  service,  and  also  that,  in  addition  to  the  Auditor,  any  such  com- 
pany may  designate  any  other  person  in  the  state  as  its  attorney  In 
fact  to  receive  service.  Held,  that  the  act  of  1905  did  not  repeal  section 
2313,  but  that  the  two  should  be  construed  in  pari  materia,  since  sec- 
tion 2313  authorizes  the  attorney  in  fact,  not  only  to  accept  service  of 
process,  but  also  to  make  return  of  the  corporation's  property  for  taxa- 
tion, and  relates  solely  to  corporations  formed  under  the  state  laws, 
while  the  act  of  1905  Includes  both  nonresident  domestic  corporations 
and  foreign  corporations,  doing  business  within  the  state,  and  restricts 
the  power  of  the  Auditor  \p  the  acceptance  of  service. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  f§  1912,  1940, 
1941;  Dec  Dig.  i  500.*] 

6.  Corporations   (|   507*) — ^Federal   Courts — Jurisdiction — ^Residence    of 
Parties — Nonresident  Domestic  Corporation. 

Code  W.  Va.  {  2313,  requires  domestic  corporations,  resident  and  non- 
resident, to  fix  the  county  of  their  residence  within  the  state  by  the 
execution  and  record  of  a  power  of  attorney  designating  some  person 
within  the  state  as  attorney  on  whom  process  may  be  served ;  and  Acts 
1905,  c.  39  (Code,  §§  3805-3810),  provides  that  the  State  Auditor  shaU  be 
the  attorney  in  fact  for  and  on  behalf  of  every  foreign  corporation  doing 
business  within  the  state  and  of  every  nonresident  domestic  corporation, 
and  requires  the  filing  of  a  power  of  attorney  appointing  the  Auditor  and 
his  successors  in  oftice  attorney  in  fact  to  accept  service.  JETeld  that, 
where  a  nonresident  domestic  corporation  filed  a  power  of  attorney  ap- 
pointing the  State  Auditor  Its'  attorney  to  accept  service,  but  did  not 
appoint  any  other  local  person  its  attorney  in  fact  for  a  similar  pur- 
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pose  tinder  section  2313,  the  corporation's  residence  for  the  t>urpose  of 
suit,  either  In  the  state  or  federal  courts,  was  not  limited  to  the  county 
wherein  the  seat  of  government  was  located,  or  where  the  Auditor  had 
his  residence,  but  service  on  the  Auditor  for  such  corporation  rendered 
it  liable  to  suit  in  any  county  or  federal  district  in  the  state. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §S  1971-1974, 
1976-2000;  Dec.  Dig.  §  507.*] 

Action  by  Monro  Lemon,  as  trustee,  and  the  Columbia  Window 
Glass  Company,  against  the  Imperial  Window  Glass  Company. 
On  motion  to  quash  and  set  aside  the  service  of  the  summons,  ac- 
cepted for  defendant  by  the  Auditor,  on  the  grounds  that  neither 
it  nor  the  plaintiffs  are  or  were  citizens  of  the  district  at  the  time 
of  the  commencement  of  the  suit.    Motion  denied. 

Linn  &  Byrne,  of  Charleston,  W.  Va.,  for  plaintiffs. 
Samuel  V.  Woods,  of  Philippi,  W.  Va.,  and  Arnold  &  Game,  of 
Columbus,  Ohio,  for  defendant. 

DAYTON,  District  Judge.  The  question  here  involved  is  one 
of  jurisdiction  arising  under  local  law.  So  far  as  known,  it  has  not 
been  determined  by  any  of  tHe  courts  of  last  resort,  state  or  fed- 
eral. At  the  same  time  it  is  one  that  is  of  importance  and  should 
have  an  authoritative  determination.  The  undisputed  facts  in- 
volved are : 

The  state  of  West  Virginia  authorizes  the  issuance  by  its  Secre- 
tary of  State  of  charters  to  two  classes  of  private  corporations: 
First,  resident  domestic  ones,  defined  to  be  (section  124,  c.  32, 
Code,  §  1046)  those  "whose  principal  place  of  business  and  chief 
works  (if  it  have  chief  works)  are  located  within  this  state" ;  and, 
second,  nonresident  domestic  ones,  defined  to  be  those  "whose 
principal  place  of  business  or  chief  works  are  located  without  this 
state." 

By  section  24,  c.  54,  §  2313,  of  the  Code,  every  resident  domestic 
corporation  is  required  within  30  days  after  organization,  by  power 
of  attorney,  duly  executed,  to  appoint  some  person,  resident  in  the 
county  of  the  state  wherein  its  business  is  to  be  conducted,  to  ac- 
cept service,  and  upon  whom  process  may  be  served  for  and  on 
behalf  of  such  corporation.  By  the  same  section,  every  nonresi- 
dent domestic  corporation  is  required,  within  30  days  after  organi- 
zation, to  appoint  by  such  power  of  attorney  some  person  recent  ^ 
in  the  state  to  accept  and  upon  whom  service  of  process  may  be  had 
on  its  behalf.  This  power  of  attorney  is  to  be  recorded  in  the 
county  where  such  person  appointed  attorney  resides  and  is  also 
to  be  filed  with  the  Secretary  of  State.  These  provisions  are  in- 
corporated into  our  Code  from  the  Legislative  Act  of  1887,  c.  73. 
It  is  to  be  noted  that  by  this  act  attorneys  appointed  by  both  resi- 
dent and  nonresident  domestic  corporations  are  empowered,  not 
only  to  accept  service  for  and  have  process  legally  served  upon 
them  on  behalf  of  such  corporations,  but  they  are  further  empow- 
ered to  make  return  of  its  (the  corporation's)  property  in  the  state 
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for  taxation.  By  subsequent  legislation  (chapter  39,  Acfs  1905,  in-, 
corporated  in  the  Code  of  1906  as  sections  3805-3810,  inclusive)  it 
was  enacted  that: 

"The  Auditor  of  this  state  sbaU  be,  and  be  Is  hereby  constituted,  the  at- 
torney in  fact  for  and  on  behalf  of  every  foreign  corporation  doing  business 
In  this  state,  and  of  every  nonresident  domestic  corporation.  Every  such 
corporation  shall,  by  power  of  attorney,  duly  executed,  acknowledged  and 
filed  in  the  Auditor's  office  of  this  state,  appoint  said  Auditor  and  Ms  succes- 
sors in  office,  attorney  in  fact  to  accept  service  of  process  and  notice  in  this 
state  for  such  corporations,  and  by  the  same  instrument  it  shall  declare  its 
consent  that  service  of  any  process  or  notice  in  this  state  on  said  attorney 
in  fact,  or  his  acceptance  thereof  endorsed  thereon,  shall  be  equivalent  for 
all  purposes  to,  and  shaU  be  and  constitute^  due  and  legal  service  upon  said 
corporation." 

Subsequent  sections  of  the  act  relate  to  fees  to  be  paid,  how  the 
Auditor  shall  notify  the  corporation  of  his  acceptance  of  process, 
and  the  penalties  to  be  incurred  by  the  corporations  failing  to  com- 
ply with  the  requirements.    It  is  further  provided: 

"In  addition  to  the  Auditor,  any  such  company  may  designate  any  other 
person  in  this  state  as  its  attorney  in  fact  ui)on  whom  service  of  process  or 
notice  may  be  made  or  who  may  accept  such  service.  And  when  such  local 
attorn^  is  appointed,  process  in  any  suit  or  proceeding  may  be  served  on 
him  to  the  same  effect  as  if  the  same  were  served  on  the  Auditor." 

By  article  7,  §  1,*  of  the  Constitution  of  the  state,  it  is  provided, 
that  the  Executive  Department  shall  consist  of  a  Governor,  Secre- 
tary of  State,.  Superintendent  of  Free  Schools,  Auditor,  Treasurer, 
and  Attorney  General,  and  that: 

"They  shall,  except  the  Attorney  General,  reside  at  the  seat  of  government 
during  their  terms  of  office,  and  keep  there  the  public  records,  books  and  pa- 
pers pertaining  to  their  respective  offices  and  shaU  perform  such  duties  as 
may  be  prescribed  by  law." 

The  seat  of  government  for  the  state  is  Charleston,  situate  in 
Kanawha  county,  in  the  Southern  federal  judicial  district  of  the 
state.  This  suit  was  brought  in  this  Northern  district  by  the  plain- 
tiffs. Lemon,  trustee,  a  citizen  of  the  state  of  Pennsylvania,  and  the 
Columbia  Window  Glass  Company,  a  corporation  under  the  laws 
of  Pennsylvania,  against  the  defendant,  a  nonresident  domestic 
corporation,  organized  under  the  laws  of  West  Virginia,  having  its 
"principal  place  of  business"  in  Pittsburg,  Pa.  It  has  complied 
with  the  requirements  of  the  act  of  1905  and  appointed  the  Auditor 
its  attorney  in  fact  to  accept  process  in  its  behalf.  It  does  not 
appear  to  have  complied  with  the  act  of  1887  in  the  appointment 
of  any  private  individual  in  the  state  as  its  attorney  and  having 
the  power  of  attorney  so  appointing  him  recorded  in  the  county  of 
his  residence.  It  now  appears  to  this  suit  specially  and  moves  to 
quash  and  set  aside  the  service  of  summons  accepted  for  it  by  the 
Auditor,  on  the  grounds  that  neither  it  nor  the  plaintiffs  are  or 
were  citizens  of  this  district  at  the  time  of  the  commencement  of 
the  suit. 

[t]  In  considering  this  question,  it  is  well  for  us  to  remember 
that  a  corporation  is  a  mere  creature  of  local  law,  incapable  of 
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having  legal  existence  beyond  the  limits  of  the  sovereignty  cre- 
ating it,  and  that  it  must  be  treated  as  a  citizen  of  the  state  cre- 
ating it,  within  the  meaning  of  that  clause  of  the  Constitution  ex- 
tending judicial  power  in  federal  courts  to  controversies  between 
citizens  of  different  states.  Paul  v.  Virginia,  8  Wall.  168,  19  L. 
Ed.  357. 

[2]  Its  residence  in  the  state,  unlike  that  of  the  individual,  must 
by  the  law  be  fixed  by  artificial  conditions,  such  as  the  location  of 
its  principal  place  of  business  or  the  personal  residence  of  its  duly 
appointed  attorney  in  fact. 

[3]  Further,  we  are  to  remember  that,  Congress  not  having  laid 
down  any  rule  with  regard  to  the  mode  of  serving  mesne  process 
upon  corporations,  the  state  law  and  practice  must  be  followed. 
Amy  V.  Watertown,  130  U.  S.  301,  9  Sup.  Ct.  530,  32  L.  Ed.  946. 

[4 j  The  act  of  1887  (section  2313,  Code)  clearly  requires  any  do- 
mestic corporation,  resident  or  nonresident,  to  fix  and  determine  the 
county  of  its  residence,  by  the  execution  and  recordation  of  its  power 
of  attorney  designating  some  one  within  the  state  as  its  attorney  upon 
whom  process  against  it  could  be  served.  In  the  case  of  resident 
domestic  corporations,  such  attorney  has  to  be  resident  in  the  county 
of  the  state  wherein  the  corporation  had  its  principal  place  of  busir 
ness.  In  the  case  of  a  nonresident  corporation,  having  no  principal 
place  of  business  in  the  state,  it  can  select  such  attorney  from  the 
citizenship  of  the  state;  but  his  selection,  and  the  required  recorda- 
tion of  the  power  of  attorney  appointing  him  in  the  county  of  his 
residence,  unquestionably  fixed  the  county  of  his  residence  to  be  that 
of  the  corporation,  and  whether  or  not  such  county  was  within  or 
without  this  district  would  determine  this  court's  jurisdiction.  It  is 
to  be  noted  that  penalties  are  provided  for  noncompliance  with  this 
act  and  the  right  to  proceed  by  attachment  and  publication  as  against 
foreign  corporations  is  given. 

[6]  The  question  here  at  once  arises:  What  effect  did  the  passage 
of  the  act  of  1905,  requiring  foreign  and  nonresident  domestic  cor- 
porations to  appoint  the  State  Auditor  attorney  to  accept  process  have 
upon  the  act  of  1887?  Did  it  in  effect  repeal  it?  I  think  not,  for  the 
very  pertinent  reason,  if  for  no  other,  that  the  two  acts  were  designed 
to  accomplish  different  purposes.  The  act  of  1887  related  solely  to 
corporations  formed  under  this  state's  laws.  It  provides,  not  alone 
that  the  corporation  by  its  power  of  attorney  shaJl  empower  the  at- 
torney appointed  thereby  to  accept  process,  but  also  *'to  make  return 
of  its  property  in  this  state  for  taxation."  On  the  other  hand,  the 
act  of  1905  includes  in  its  provisions,  not  only  nonresident  domestic 
corporations,  but  also  foreign  corporations  doing  business  in  the 
state,  and  restricts  the  power  of  the  Auditor  to  accepting  process  only. 
Therefore  I  conclude  that  the  act  of  1887  must  be  held  to  be  in  full 
force  in  this  state,  and  that  the  act  of  1905  must  be  held  merely  sup- 
plemental thereto,  providing  an  additional  way  by  which  process  may 
be  served  upon  nonresident  domestic  corporations. 

[6]  The  duty  and  obligation  of  such  corporations,  by  the  appoint- 
ment of  attorneys  resident  in  some  one  or  other  of  the  countiefv. 
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thereby  fixing  and  determining  its  residence  in  the  state,  remains. 
But,  if  it  does  not  comply  with  this  statute,  does  the  official  residence 
of  the  Auditor  at  the  seat  of  government  under  the  act  of  1905  fix 
such  nonresident  corporation's  residence  in  the  county  of  Kanawha, 
wherein  such  seat  of  government  is,  thereby  requiring  all  actions  to 
be  brought  either  in  the  state  courts  of  Kanawha  or  the  Southern 
federal  district  of  this  state?  I  think  not.  The  Auditor  is  an  official 
of  the  state.  The  functions  of  his  office  are  defined  and  fixed  spe- 
cifically by  law,  and  relate  to  every  county  of  the  state  equally  and 
alike,  regardless  of  his  residence.  He  has  his  official  residence  by  law 
at  Charleston;  but  his  residence  as  a  citizen  may  be  elsewhere  in  the 
state,  where  his  property  may  be  situate  and  his  right  to  vote  exists. 
His  acting  as  attorney  in  fact  to  accept  process  for  these  corpora- 
tions is  purely  a  ministerial  act  required  by  law  of  him,  and  is  to  be 
exercised  alike  in  the  whole  state.  The  fees  derived  from  his  so  act- 
ing are  fixed  by  the  statute,  and  go  to  the  treasury  of  the  state,  not 
to  him  individually.  He  simply  acts  in  the  premises  as  the  law's 
agent  or  ministerial  officer,  and  his  residence,  official  or  private,  be- 
comes wholly  immaterial.  While  there  has  been  no  known  decision 
of  the  question  by  the  Supreme  Court  of  Appeals  of  this  state,  it  is 
common  understanding  that  the  inferior  courts  of  this  state  have, 
universally  so  far  as  known,  adopted  this  view,  and  have  entertained 
jurisdiction,  and  this  court  has  heretofore  done  likewise. 

It  is  therefore  my  conclusion  that  the  act  of  1887  is  in  full  force; 
that  under  it  these  nonresident  domestic  corporations  are  required  to 
fix  the  place  of  their  residence  in  the  state  by  appointing  an  attorney 
resident  in  some  one  of  its  counties,  wherein  the  power  of  his  ap- 
pointment must  be  recorded;  that  in  case  of  failure  to  comply  with 
such  statute  they  are  liable  to  be  sued  in  the  courts  of  any  of  the 
counties  of  the  state,  or  in  either  of  the  federal  districts  thereof ;  and 
that  the.  person  so  suing  may  proceed  at  his  option,  either  by  attach- 
ment and  publication,  or  by  serving  process  upon  the  Auditor,  as  was 
done  in  this  case. 

The  motion  must  be  overruled. 


UNITED  STATES  v.  THIRTY  CASES  PURPORTING- TO  BE 
GRENADINE  SYRUP. 

(District  Ck)urt,  D.  Massachusetts.    Augost  22,  1912.) 

No.  650. 

Food  (§  15*) — ^Adulteration — Misbbandino — ^"Gbbnadinb  Sybup^ — ^"Gbena* 

DINB.** 

Claimant  shipped  In  interstate  commerce  a  compound  labeled  "Grena- 
dine Syrup/'  composed  of  sugar,  citric  and  tartaric  acid,  and  the  juices 
of  certain  fruits.  Eeld  that,  since  the  word  "grenadine"  in  its  common 
acceptation  does  not  mean  a  syrup  made  from  pomegranates,  but  the 
term  "grenadine  syrup"  is  used  in  conunerce  to  designate,  not  a  syrup  so 
made,  but  a  syrup  possessing  a  certain  characteristic  flavor  and  color,  a 
purchaser  of  syrup  so  labeled  was  not  entitled  to  expect  to  receive  a 

*For  cth0T  cases  see  same  topic  ft  S  MT7MBttB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes' 


Digitized  by 


Google 


UKITBI)  STATES  Y.  TBIBTT  OASES,  ETO.  P38 

•  vyrnp  actually  made  from  pomegranates^  and  that  the  syrnp  libeled  was 
therefore  not  vabject  to  forfeiture  because  of  adulteration  or  misbrand- 
ing. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent  Dig.  i  14;  Dec.  Dig.  i  16.* 
What  constitutes  a  violation  of  pure  food  regulations,  see  note  tp  Brlna 
T.  United  Stotes,  105  G.  a  A.  559.] 

Libel  by  the  United  States  for  condemnation  of  30  cases  pur- 
porting to  be  grenadine  syrup.    Dismissed. 

E.  Mark  Sullivan,  Asst.  U.  S.  Atty.,  of  Boston,  Mass. 
Arthur  L.  Strasser,  of  New  York  City,  Whipple,  Sears  &  Ogden, 
of  Boston,  Mass.,  and  Levi  Cooke,  of  Washington,  D.  C,  for  claimant. 

DODGE,  District  Judge.  The  30  cases  were  transported  from 
New  York  to  Boston  for  delivery  to  a  consignee.  The  consignee 
has  filed  a  waiver  of  its  rights  in  favor  of  the  shipper.  The  ship- 
per has  appeared  as  claimant  and  answered  the  information. 

The  bottles  contained  in  the  cases  seized  are  labeled  "Grenadine 
Syrup." 

The  first  count  of  the  information  charges  that  the  liquor  in  the 
bottles  is  adulterated  within  the  meaning  of  the  Food  and  Drugs 
Act  of  June  30,  1906,  in  that  a  compound  sugar  syrup  has  been 
substituted  wholly  or  in  part  for  the  food  named.  The  second 
count  charges  misbranding  within  the  meaning  of  said  act,  in  that 
the  label  would  deceive  and  mislead  the  purchaser  into  the  belief 
that  the  food  consisted  of  grenadine  syrup,  where  as  in  truth  and 
in  fact  it  was  not  grenadine  syrup.  The  claimant  denies  that  there 
has  been  any  adulteration  within  the  meaning  of  the  act,  and,  de- 
nying also  that  there  has  been  any  misbranding  within  the  mean- 
ing of  the  act,  expressly  says  and  avers  "that  said  food  was  in  truth 
and  in  fact  'Grenadine  Syrup.' " 

The  government's  contention  is  that  "Grenadine  Syrup"  means 
only  syrup  composed  of  sugar  and  the  juice  of  the  pomegranate. 
This  the  claimant  denies,  and  contends  that  according  to  the  ac- 
cepted meaning  of  the  words  they  signify  only  a  sugar  syrup  hav- 
ing a  certain  color  and  flavor.  The  claimant  is  the  manufacturer 
of  the  syrup  seized,  and  concedes  that  in  its  manufacture  no  pome- 
granates are  used.  According  to  the  claimant's  evidence,  the  syrup 
is  composed  of  sugar,  citric  and  tartaric  acid,  and  the  juices  of  cer- 
tain fruits  not  disclosed.  There  is  no  evidence  to  the  contrary,  and 
I  find  this  to  be  the  fact.  That  the  syrup  contains  anything  which 
may  render  it  injurious  to  health  the  government  does  not  claim. 

The  government  has  proved  adulteration  and  misbranding,  if  it 
has  proved  that  "Grenadine  Syrup"  has,  in  common  acceptation, 
the  limited  meaning  it  asserts.  If  this  is  the  fact,  a  purchaser  re- 
lying on  the  label  has  the  right  to  expect  to  get  a  syrup  made  with 
pomegranate  juice,  and  is  cheated  if  he  gets  a  syrup  from  which 
such  juice  is  absent.  But  unless  the  government  has  sustained  the 
burden  of  proving  that  the  words  of  the  label  carry  with  them  the 
meaning  claimed,  according  to  an  understanding  so  general  as'  to 

*For  other  cases  see  same  topic  ft  S  MTncBBB  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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give  any  purchaser  the  right  to  believe  that  syrup  so  composed  is 
what  he  is  buying,  neither  charge  has  been  established. 

"Orange  Syrup"  or  "Lemon  Syrup"  are  words  which,  if  used  as 
.labels,  would  no  doubt  give  a  purchaser  the  right  to  expect  the 
syrup  so  labeled  to  have  bedn  made  from  the  familiar  fruits  named. 
The  pomegranate  is  a  less  familiar  fruit,  nor  is  "grenade,"  its 
French  name,  the  name  by  which  it  is  commonly  known  among  us. 
"Grenadine"  is  nowhere  used  as  the  name  of  a  fruit.  The  word  is 
no  doubt  derived  from  "grenade,"  and  among  its  meanings,  in 
French,  as  the  dictionaries  of  that  language  referred  to  show,  is  a 
syrup  made  of  sugar  and  pomegranate  juice.  It  does  not  neces- 
sarily follow,  however,  that  the  same  meaning  of  the  word  is  com- 
monly used  and  accepted  in  this  country.  The  question  is  one  not 
to  be  settled  by  derivation  or  by  dictionaries,  except  so  far  as  these 
may  tend  to  show  the  meaning  of  the  word  in  common  accepta- 
tion here.  And  whatever  might  otherwise  be  the  force  of  the 
French  definitions  of  "grenadine"  as  tending  to  establish  the  gov- 
ernment's contention,  I  must  regard  it  as  greatly  diminished  by  the 
fact  that  there  is  shown  to  be  in  force  in  France,  since  April  3, 
1909,  a  decree  of  the  French  government,  made  in  pursuance  of 
legislation  in  1905,  for  the  suppression  of  fraud  in  the  sale  of  goods 
and  of  food  adulteration,  which  expressly  provides  that  "the  name 
'Syrup  of  Grenadine'  is  limited  to  syrup  of  sugar  with  the  addi- 
tion of  citric  acid  or  of  tartaric  acid  and  flavored  with  vegetable 
substances." 

Many  English  dictionaries  have  been  referred  to  by  counsel,  but 
in  only  one  of  them  is  "grenadine"  defined  as  a  syrup  made  from 
pomegranates.  This  is  Webster's  New  International  Dictionary, 
published  by  Merriam  &  Co.  (Eds.  1910  and  1912).  Two  other 
meanings  are  also  given,  having  no  relation  to  any  kind  of  syrup, 
and  the  meaning  first  referred  to  is,  as  I  understand  it,  g^ven  as  a 
French  meaning,  rather  than  as  a  commonly  accepted  English 
meaning.  No  such  meaning  is  given  in  Webster's  International 
Dictionary,  published  by  the  same  firm  in  1904.  The  Century  Dic- 
tionary and  Cyclopedia  Supplement,  Ed.  1911,  gives  as  one  defini- 
tion "a  syrup,  used  for  colds,"  and  for  this  Larousse,  one  of  the 
French  dictionaries  above  referred  to,  is  cited ;  but  nothing  is  said 
about  the  syrup  being  made  from  pomegranates.  I  do  not  find 
"grenadine"  defined  in  any  other  English  dictionary  as  a  syrup  of 
any  kind.  The  other  wholly  different  meanings  of  the  word  are 
the  only  ones  given. 

According  to  the  evidence  at  the  trial  "Grenadine  Syrup"  has 
been  an  article  of  commerce  in  this  country  only  during  the  last 
10  or  15  years.  Some  of  the  syrup  dealt  in  under  that  name  ap- 
pears to  have  been  imported  chiefly,  if  not  wholly,  from  France, 
and  some  of  it  to  have  been  of  domestic  manufacture.  No  evidence 
was  oflFered  by  the  government  tending  to  show  that  any  of  it, 
whether  imported  or  made  here,  has  been  actually  made  from 
pomegranates,  or  has  actually  contained  any  pomegranate  juice. 
The  evidence  satisfies  me,  on  the  other  hand,  that,  speaking  gen- 
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erally,  no  pomegranates  or  pomegranate  juice  are  or  have  been 
used  in  making  either  the  imported  or  domestic  syrup,  and  that 
the  imported  syrup  has  been  and  is  made  as  indicated  in  the  decree 
of  the  French  government  above  referred  to. 

The  evidence  fails  also  to  satisfy  me  that  "Grenadine  Syrup" 
has,  in  common  acceptation,  the  limited  meaning  claimed  by  the 
government.  While  it  may  be  true  that  the  names  under  which 
similar  syrups  are  known  and  isold  are  generally  taken  from  the 
source  of  the  materials  used,  they  are  also  sometimes  indications 
only  of  the  flavor  or  color,  and  are  sometimes  merely  fanciful,  as 
was  admitted  by  one  of  the  government  witnesses.  It  appears  to 
be  true  that,  in  France,  whatever  the  definitions  found  in  French 
dictionaries,  syrup  actually  made  from  pomegranates  would  more 
properly  be  called  "sirop  de  grenade"  than  "grenadine,"  "sirop 
grenadine,"  or  "sirop  de  grenadine."  To  my  mind,  the  fair  con- 
clusion from  the  evidence  in  the  case  is  that  the  claimant's  label, 
in  common  acceptation,  means  not  that  the  syrup  labeled  is  ac- 
tually made  from  pomegranates,  but  that  it  possesses  a  certain 
characteristic  flavor  and  color  desired  by  consumers.  That  the 
purchaser  of  such  syrup  has  the  right,  according  to  common  un- 
derstanding, to  expect  a  syrup  actually  made  from  pomegranates, 
I  am  unable  to  regard  as  sufficiently  proved.  Indeed,  it  seems  to 
me  by  no  means  proved  that  a  syrup  actually  made  from  pome- 
granates would  possess  the  flavor  and  color  which  purchasers  of 
"Grenadine  Syrup"  have  learned  to  desire  and  expect.  A  witness 
for  the  government  testified  that  he  had  made  syrup  from  pome- 
granates, and  he  produced  samples  of  the  result;  but  it  did  not 
appear  that  he  had  ever  tried  to  sell  any  of  it  as  "Grenadine  Syrup." 
A  witness  for  the  defense  who  had  tried  the  same  experiment  in 
manufacture  testified  that  the  results  were  unsatisfactory  both  as 
to  color  and  flavor. 

By  consent  of  both  parties,  the  case  "has  been  heard  before  the 
court  without  a  jury.  My  views  of  the  law  and  the  evidence  be- 
ing as  above  stated,  I  must  find  for  the  claimant,  and  dismiss  the 
information* 


In  re  GROEZINGER. 

(District  Court,  M.  D.  Pennsylvania.    October  30,  1912.) 

No.  24223. 

Bankbtjptcy  (§  178*) — Bill  op  Sale — Pledge. 

A  bankrupt,  being  Indebted  to  claimant,  executed  a  Judgment  note 
payable  one  day  after  date  for  tbe  amount  of  the  Indebtedness,  and  also 
a  bill  of  sale  to  certain  machinery.  In  connection  therewith,  claimant 
executed  a  defeasance  agreeing  to  resell  and  transfer  to  the  bankrupt 
such  machinery  whenever  the  amount  of  the  note  was  paid,  provided 
that  such  defeasance  should  not  affect  claimant's  right  to  enforce  coUec- 
tlon  of  the  note  by  legal  proceedings.  There  was  no  change  of  posses- 
sion or  other  act  of  ownership  exercised  by  claimant  after  the  execution 
of  the  bill  of  sale,  except  his  act  In  Insuring  the  machinery.    Held,  that 

•For  other  caaea  lee  same  topic  A  {  mumbbb  in  Dec.  A  Am.  Digi.  1907  to  date,  ft  Rep*r  Indexes 
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the  transaction  constituted  a  pledge  In  the  guise  of  a  sale,  and  was  In- 
valid as  a  legal  fraud  as  against  the  bankrupt's  trustee. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  §S  221,  264- 
274,  283,  284;    Dec.  Dig.  §  178.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Charles 
Gi'oezinger.  Petition  by  M.  M.  Ruddy  to  reclaim  certain  machiner}' 
under  a  bill  of  sale.    Petition  denied. 

Warren,  Knapp  &  O'Malley,  of  Scranton,  Pa.,  for  petitioner, 
Ralph  W.  Rymer,  of  Scranton,  Pa.,  for  trustee. 

WITMER,  District  Judge.  The  petitioner,  M.  M.  Ruddy,  claims 
title  to  certain  machinery,  enimierated  in  a  bill  of  sale,  dated  August 
2,  1910,  from  the  bankrupt  to  the  claimant  as  follows : 

"260  sewing  machines,  3  electric  motors,  tables,  shelving,  and  all  other 
machinery,  fixtures  and  furniture  now  contained  in  the  3rd  and  4th  floors 
of  the  buildings  numbered  and  known  as  6  and  8  Lackawanna  avenue,  In  the 
city  of  Scranton,  Pennsylvania." 

At  the  time  of  the  alleged  sale  or  transfer  of  the  property  men- 
tioned, and  for  many  years  previous,  the  bankrupt  was  engaged  in 
the  business  of  manufacturing  underwear  in  two  adjoining  buildings, 
one  of  which  was  owned  and  leased  to  the  bankrupt  by  the  claimant; 
the  machinery  in  the  two  contiguous  buildings  being  used  and  con- 
stituting a  single  manufacturing  plant  operated  by  the  bankrupt.  It 
appears  that  at  the  time  Groezinger  owed  Ruddy,  the  claimant,  $3,- 
699,  the  consideration  mentioned  in  the  writing,  and  that  upon  de- 
livery of  the  paper  Groezinger  executed  and  delivered  to  Ruddy  his 
judgment  note  for  a  like  sum,  payable  one  day  after  date,  and  Ruddy, 
in  turn,  signed  and  delivered  to  Groezinger  the  following  option  or 
agreement : 

"Scranton,  Pa.,  August  2,  1910. 

"Whereas  Charles  Groezinger,  of  Scranton,  Pa.,  has  this  day  executed  and 
delivered  to  me  a  judgment  note  for  three  thousand  six  hundred  and  ninety 
nine  dollars  ($3699.00)  payable  one  day  after  date,  and  has  also  executed  and 
delivered  to  me,  a  bill  of  sale  of  certain  machinery,  fixtures  and  furniture 
now  contained  In  the  3rd  and  4th  floors  of  the  buildings  Nos.  6  and  8  Lacka- 
wanna Avenue,  Scranton,  Pa.,  for  the  consideration  of  $3699.00;  Now  In  con- 
sideration of  the  premises  and  the  further  sum  of  one  doUar  to  me  In  hand 
paid,  I  hereby  agree  to  sell  and  transfer  to  said  Charles  Groezinger,  the  said 
machinery,  fixtures  and  furniture  whenever  the  amount  of  said  note  Is  paid 
to  me,  provided  however  that  this  agreement  shall  not  affect  my  right  to 
enforce  the  collection  of  said  note  by  legal  procedure.  ' 

"Witness  my  hand  and  seal  this  2nd  day  of  August  1910. 

**M.    M.    Ruddy.     [SeaL] 
•*In  presence  of; .** 

Ruddy  did  not  take  manual  possession  of  the  machinery,  nor  was 
it  by  him  tagged,  or  marked  in  any  way  as  his  property.  He  had, 
however,  before  and  afterwards  access  to  all  parts  of  Groezinger's 
plant,  being  himself  engaged  in  business  in  another  portion  of  the 
building  leased  to  him.  It  does,  however,  not  appear  that  he  exer- 
cised any  acts  of  ownership  over  it  except  that  of  insuring  it,  nor 
did  he  receive  any  benefit  for  its  use  other  than  the  rental  for  the 

*For  other  cases  see  same  topic  A  {  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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building  as  before.  The  transaction  was  not  published  and  was  known 
only  to  a  few  in  the  confidence  of  the  parties.  The  bankrupt  was 
then  indebted  to  some  of  those  who  are  now  his  creditors,  and  his 
trustee,  standing  in  the  place  of  a  judgment  creditor  Whose  debt  ex- 
isted at  the  time  of  the  transfer,  is  to  b^  regarded  here  as  the  holder 
of  a  lien  by  legal  or  equitable  proceedings  under  section  47  of  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  557  [U.  S.  Comp. 
St.  1901,  p.  3438]),  as  amended  (Act  June  25,  1910,  c.  412,  36  Stat. 
840  [U.  S.  Comp.  St.  Supp.  1911,  p.  1501]). 

That  it  was  not  the  intention  of  the  parties  that  there  should  be  an 
actual  sale  is  not  to  be  doubted.  The  property  was  only  pledged  as 
security  for  a  debt.  It  was  to  be  retransferred  by  Ruddy  to  Groe- 
zinger  upon  payment  of  the  amount  due  on  the  judgment  note.  How- 
ever, this  cannot  be  regarded  of  much  importance  in  the  absence  of 
actual  fraud,  which  is  not  here  present.  That  the  machinery,  in  a 
measure,  became  security  for  a  debt,  would  not  impair  the  validity  of 
Ruddy's  title  if  otherwise  complete.  McCuUough  v.  Willey,  200  Pa. 
168,  49  Atl.  944. 

Was  the  transaction  followed  by  transfer  of  possession,  either  by 
delivery  or  assumption  of  control  by  the  purchaser  indicating  to  the 
public  that  a  change  of  ownership  of  the  property  was  contemplated? 
If  not,  while  it  may  not  be  regarded  as  fraudulent  in  fact,  it  would 
constitute  a  fraud  per  se  as  against  creditors  and  subsequent  bona  fide 
purchasers- without  notice.  This  has  been  held  as  a  rule  of  policy  for 
the  prevention  of  fraud  in  an  unbroken  line  of  decisions  from  Clow 
V.  Woods,  5  Serg.  &  R.  (Pa.)  275,  9  Am.  Dec.  346,  to  the  latest  case 
upon  the  subject.  While  it  is  true  that  delivery  may  be  actual  or 
constructive,  it  must  in  any  case  be  evidenced  by  acts  honestly  in- 
tended to  transfer  the  possession,  as  well  as  the  title.  Having  due 
regard  for  the  character  of  the  prc^erty  and  its  location  and  use  at 
the  time  of  the  pretended  transfer,  we  discover  nothing  from  which 
to  infer  intent  of  delivery  by  Groezinger  to  Ruddy.  In  fact,  there 
was  no  such  delivery,  nor  was  there  such  assumption  of  control  by 
Ruddy,  over  the  property  in  question,  following  the  exchange  of  pa- 
pers, as  would  reasonably  indicate  a  change  of  ownership.  The  only 
act  appearing  as  indicating  assumption  of  ownership  by  Ruddy  rests 
in  the  placing  of  insurance  upon  the  property,  in  question.  To  hold 
that  such  constitutes  sufficient  evidence  of  transfer  of  possession  of 
personal  property  would  encourage  all  kind  of  secret  lien?,  resulting 
in  interminable  fraud.  Disregarding  the  insurance,  the  parties  to  the 
alleged  transfer  have  not  done  a  thing  to  which  they  can  point  as  in- 
dicating an  intention  to  effect  a  change  of  ownership,  and  it  becomes 
the  duty  of  the  court  to  pronounce  the  sale  void  for  legal  fraud.  In 
the  case  of  McCullough  v.  Willey,  supra,  so  much  relied  upon  by 
the  petitioner,  where  the  tenant  firm  gave  to  the  landlord  to  secure  a 
debt  an  absolute  bill  of  sale  of  the  machinery  in  the  building  rented, 
the  machipery  was  of  a  heavy  character  and  bolted  to  the  floor  of  the 
mill.  After  the  bill  of  sale  was  executed,  the  landlord  tagged  all  the 
machinery  with  tags  bearing  his  name.    Subsequently  the  machinery 
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was  IcYied  upon  under  an  execution  issued  by  an  execution  creditor 
of  the  firm.    Held  that  the  case  was  for  the  jury. 

When  by  the  action  of  the  parties  there  has  been  a  separation  of 
the  title  and  possession  of  personal  property,  courts  will  scrutinize 
the  transaction  to  determine 'the  real  intention,  and  but  little  regard 
will  be  given  to  the  form  which  it  has  taken  or  the  name  by  which 
it  is  called.  The  law  is  liberal  in  not  requiring  an  actual  change  of 
possession  when  it  will  defeat  the  lawful  purpose  of  the  parties,  but 
there  has  been  no  deviation  from  the  general  rule  that  delivery  of 
possession  is  indispensable  to  transfer  a  title  by  the  act  of  the  owner 
that  shall  be  valid  against  creditors.  The  rule  applies,  not  only  to 
absolute  sales,  but  to  contingent  sales  and  mortgages.  Barlow  v.  Fox, 
203  Pa.  114,  52  Atl.  57. 

The  transaction  being  a  pledge  in  the  guise  of  a  sale  wherein  the 
title  was  separated  from  the  possession,  it  is  invalid  as  against  execu- 
tion creditors  of  the  bankrupt,  and  so  is  invalid  against  his  trustee  in 
this  proceeding,  to  which  the  amendment  of  the  25th  day  of  Jime, 
1910,  applies. 

The  petition  is  therefore  denied* 


THE)  ATltlNS  HUGHES.    THE  CADDO.    THE  BATAMO, 

(District  Court,  S.  D.  New  York.    October  25,  1912.) 

L  Collision  (§{  69,  76*) — Steamship  and  Tuo  with  Tow— Mutual  Faults 
— "Vessels  in  Sioht  or  One  Anothee." 

As  a  tug,  with  a  barge  In  tow  on  a  hawser,  was  passing  out  to  sea 
through  the  main  ship  channel  from  New  York  Bay  in  the  daytime;  the 
barge  came  into  collision  with  the  steamship  Bayamo  off  the  quarantine 
anchorage.  The  Bayamo  had  been  anchored,  and  was  going  astern  into 
the  channel  to  get  on  her  course  up  the  harbor.  As  the  tug  passed  the 
stem  of  another  anchored  steamship,  she  saw  the  Bayamo  a  quarter  of 
a  mile  away  on  her  starboard  bow  moving  astern,  and  gave  a  signal  of 
two  blasts  and  starboarded,  going  close  under  the  stem  of  the  steamship, 
which  had  nearly  stopped;  but  the  barge  was  unable  to  turn  so  quickly, 
and  struck  the  Bayamo's  starboard  quarter.  Held,  that  the  barge  was 
not  in  fault,  it  apiiearing  that  she  followed  the  course  of  the  tug  as 
closely  as  possible;  that  the  tug  was  in  fault  for  being  too  close  to  the 
anchorage  line  without  necessity;  tbat  the  Bayamo  was  also  in  fhult 
for  violation  of  article  28  of  the  Inland  Rules  (Act  June  7,  1897,  c  4,  8  1, 
80  Stat  102  [U.  S.  Comp.  St.  1901,  p.  2884]),  which  required  her,  on  going 
astern,  to  indicate  that  fact  by  three  short  blasts  on  the  whistle,  since, 
although  there  was  an  intervening  vessel,  the  tug  could  have  been  seen 
from  her  stem,  and  the  vessels  were  "in  sight  of  one  another,"  within 
the  meaning  of  the  rule. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  SS  87-90,  124-137; 
Dec.  Dig.  §§  69,  76.*] 

Collision  with  or  between  towing  vessels  and  vessels  In  tow,  see  note 
to  The  John  Englis,  100  C.  C:  A.  581.] 

2.  Collision  (§  69*) — Cabb  to  Prevent^— Vessels  Passing  Quabantins  An- 

OBOBAQE.  • 

Vessels  passing  quarantine  anchorage  in  New  York  Harbor,  where 
ships  customarily  stay  but  a  short  time,  are  in  much  the  same  position 
as  those  going  down  a  narrow  channel  in  front  of  slips  out  of.  which 

•For  other  cmm  see  same  topic  A  {  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  it  Bep'r  Indexes 
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Testis  are  likely  to  emerge,  and  are  required  to  exerdse  the  iteme  bigh 
degree  of  cara 

[Ed.  Note.— Fbr  other  cases,  see  Collision,  Gent  Dig.  M  87-00;   Dea 
Dig.  §  69.*] 
8.  Collision  ({  76*)— Rules  fob  pBEVBirnNo— Beyebsino  Sionaib— Vi^ 

BSL8   LBATINO   ANCHOBAGS. 

Article  28  of  the  Inland  Rnles  (Act  June  7,  1897.  c.  4,  §  1,  80  Stat  102 
[U.  S.  Comp.  St  1901,  p.  2884]),  which  requires  that  ••when  vessels  are  in 
sight  of  another  a  steam  vessel  under  way  whose  engines  are  going  at 
full  speed  astern  shall  Indicate  that  fact  hy  three  short  blasts  on  the 
whistle,"  applies  to  a  steam  vessel  going  astern  on  leaving  anchorage 
preparatory  to  laying  her  course. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  U  124-137;  Dec. 
Dig.  i  7a*] 
4.  Collision  (§  e0*>— Cabe  to  Pbbvent — Vessel  Lbavino  Anchobaoe. 

A  vessel  leaving  anchorage  grounds  and  backing  into  a  channel  in  the 
way  of  other  vessels  navigating  it  is  bound  to  exercise  extreme  care  to 
notify  them,  and  to  that  end  to  maintain  a  very  careful  lookout;  and  she 
is  not  relieved  from  liability  for  a  collision  because  no  other  vessel  was 
seen  from  a  portion  of  the  ship  admittedly  obscured  by  another  vessel  in 
proximity. 

[Ed.  Note.— For  other  cases,  see  Collision,  Cent  Dig.  |$  87-00;  Dec 
Dig.  i  e9.»] 

In  Admiralty.  Libels  for  collision  by  the  Compania '  Cubana  de 
Navigacion,  owner  of  the  steamship  Bayamo,  against  the  steamtug 
Atkins  Hughes  and  barge  Caddo,  and  by  the  Texas  Company,  owner 
of  the  Caddo,  against  the  Bayamo  and  Atkins  Hughes.  Decree  for 
the  Texas  Company  against  both  the  Bayamo  and  Hughes. 

On  the  morning  of  February  27,  1911,  in  clear  weather,  with  a  light  wind 
and  flood  tide,  the  barge  Oiddo,  owned  by  the  Texas  Company  and  in  tow 
of  the  tug  Atkins  Hughes,  came  in  collision  with  the  steanu^hlp  Bayamo  off 
Qunranthie  Anchorage,  New  York  Harbor. 

The  Bayamo  bad  Just  left  her  anchorage  at  Quarantine,  was  engaged  in 
straightening  out  on  her  course  to  go  up  the  harbor,  and  was  struck  by  the 
Caddo  before  she  had  accomplished  this  manoeuvcr,  and  while  she  was 
athwart  the  channel  at  an  angle  which  will  be  considered  in  the  opinion 
herewith.     , 

The  Atkins  Hughes  and  her  tow  were  bound  to  sea,  and  the  tug  herself 
escaped  collision  only  by  putting  her  wheel  hard  astarboard  and  passing 
under  the  Bayamo*s  stern.  The  Caddo  did  not  succeed  in  turning  so  quickly, 
and  the  bluff  of  her  starboard  bow  came  in  contact  with  the  extreme  star- 
board quarter  of  the  Bayamo,  to  the  injury  of  hoth  vessels. 

The  owners  of  the  Bayamo  sued  both  the  Atkins  Hughes  and  the  Caddo, 
and  the  owners  of  tlie  Caddo  sued  both  the  Atkins  Hughes  and  the  Bayama 
The  actions  were  tried  together. 

Chas.  C.  Burlingham,  of  New  York  City,  for  the  Bayamo, 
Samuel  Park,  of  New  York  City,  for  the  Atkins  Hughes. 
John  W.  Griffin,  of  New  York  City,  for  the  Caddo. 

HOUGH,  District  Judge  (after  stating  the  facts  as  above).  [1] 
Of  the  claim  against  the  Caddo,  it  is  enough  to  say  that  the  only 
fault  alleged  against  that  barge  is  that  she  failed  to  follow,  or  at- 
tempt to  follow,  her  tug,  and  thereby  caused  or  contributed  to  the 
damage.    There  is  no  evidence  worthy  the  name  that  the  Caddo  did 
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not  do  her  best  to  steer  after  her  tug,  and  it  follows  that  the  Iibd 
as  against  her  must  be  dismissed,  and  that  she  is  plainly  entitled  to 
recover  for  her  injuries  against  one  or  both  of  the  steam  vessels. 

The  vital  and  salient  point  of  difference  between  the  navigators 
of  the  Hughes  and  those  of  the  Bayamo  is  on  the  apparently  simple 
question  whether,  as  the  Hughes  came  down  the  Main  Ship  Chan- 
nel, bound  to  sea  and  steering  a  straight  course,  she  had  the  Bayamo 
on  her  port  or  starboard  bow;  and  before  any  application  of  legal 
principles  can  be  made  to  the  facts  this  question  must  be  answered. 

Before  its  solution  is  attempted,  the  evidence  shows  some  facts 
which  are  of  assistance  and  are  not  (I  think)  open  to  doubt 

On  .the  morning  in  question,  and  before  the  Hughes  started  down 
the  bay,  there  were  two  vessels  at  anchor  off  Quarantine,  and  another 
one  somewhat  north  of  them.  With  the  most  northerly  of  these  an- 
chored vessels  this  case  is  not  concerned;  but  it  is  important  to  as- 
certain the  positions  of  the  other  two,  whereof  the  Atlanta  was  fur- 
thest up  the  bay,  and  the  Bayamo  to  the  south  of  her. 

Most  of  the  witnesses  testified  in  court,  the  good  intent  of  none  of 
them  was  impeached,  and  all  seemed  to  me  to  be  trying  to  tell  the 
truth  as  they  saw  it. 

Under  such  circumstances,  the  greater  weight  must  be  given  to 
those  witnesses  whose  experience  is  most  useful,  and  whose  business 
especially  required  them  to  take  note  of  that  to  which  they  testified. 

Applying  this  rule,  the  Sandy  Hook  pilot  (Butler)  who  had  the 
Bayamo  in  charge  gives,  in  my  judgment,  convincing  testimony  as 
to  where  he  anchored  that  vessel.  He  says  she  lay  off  Pennsylvania 
avenue,  Staten  Island,  and  was  distant  about  1,000  feet  therefrom^ 
The  steamship  is  350  feet  long,  and  under  the  influence  of  the  tide 
was  tailing  "about  northeast,"  and  "toward  Bay  Ridge."  Tailing  to 
the  northeast  gives  a  direction  somewhat  to  the  north  of  Bay  Ridge, 
but  the  two  statements  are  not  wholly  inconsistent.  When  this  loca- 
tion is  tested  by  the  chart,  and  the  other  evidence,  it  is , persuasive 
that  the  Bayamo  was  at  anchor  in  such  manner  that,  as  she  swung 
to  the  tide,  her  stem  was  just  about  on  the  line  of  Quarantine  An- 
chorage, and  she  lay  not  quite  southwest  and  northeast;  i.  e.,  with 
her  stern  pointing  between  northeast  by  east  and  east-northeast. 

The  Austrian  steamship  Atlanta  was  similarly  anchored  a  quarter 
of  a  mile  north  of  her.  The  Atlanta's  stern  likewise  was  substan- 
tially on  the  line  of  Quarantine  Anchorage,  and  she  was  about  the 
same  distance  from  the  shore  aS  was  the  Bayamo. 

The  testimony  as  to  the  distance  between  the  Bayamo  and  Atlanta 
is  not  altogether  harmonious;  but  here,  again,  I  prefer  the  estimate 
of  Butler,  whose  business  it  was  to  anchor  the  Bayamo,  and  to  see 
that  she  had  a  safe  berth;  and  his  estimate  is  confirmed  by  Capt. 
Futcher  of  the  Hughes,  whose  estimates  of  distance  are  not  always 
the  same,  but  he  finally  settled  upon  a  quarter  of  a  mile  as  the  dis- 
tance  between  the  two  steamships. 

The  line  of  Quarantine  Anchorage  is  not  a  prolongation  of  the 
eastward  boundary  of  General  and  Man  of  War  Anchorages.  It 
changes  to  the  eastward  by  20  degrees.     From  this  it  follows  that, 
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to  an  observer  coming  down  the  Main  Channel  and  near  to  the  line 
of  General  Anchorage,  the  Bayamo's  stem  would  be  projecting  be- 
yond that  of  the  Atlanta,  although  both  the  vessels  were  well  within 
lawful  Anchorage  grounds.  This  is  due  to  the  change  in  compass 
direction  of  the  boundaries  of  General  and  Quarantine  Anchorage 
as  above  noted. 

That,  as  matter  of  fact,  those  on  the  Atkins  Hughes  (or  some  of 
them)  did  see  the  stem  only  of  the  Bayamo  at  first,  is  shown  by  the 
testimony  of  the  mate,  Collins,  and  his  evidence  is  also  confirmation 
of  that  from  the  Bayamo  that  the  Atlanta,  having  much  greater  free- 
board than  the  Bayamo,  obscured  the  view  up  the  bay  from  the  Bay- 
amo's bridge;  but  it  follows,  also,  from  this  evidence  that  a  compe- 
tent observer  on  the  stem  of  the  Bayamo  would  have  had  a  view 
of  affairs  up  the  bay  which  might  have  been  of  great  service  to  safe 
navigation. 

While  the  two  steamships  lay  at  anchor  as  above  stated,  the 
Hughes,  with  the  Caddo  in  tow  upon  a  hawser,  came  out  of  the  Kill 
van  Kull,  and,  roimding  the  Anchorage  Buoys,  steered  down  the  har- 
bor. Her  crew  insist  that  they  took  the  middle  of  the  channel.  This 
statement  rests  principally  upon  the  evidence  of  Capt.  Futcher,  not 
because  others  have  not  spoken,  but  because  he  was  at  the  wheel  of 
his  boat,  and  was  the  man  presumed  to  have  knowledge  of  local  con- 
ditions. His  acquaintance  therewith  seems  to  me  very  imperfect.  Of 
the  land  he  knew  little,  and  the  impossible  place  which  he  marked  as 
the  spot  of  collision  on  the  chart  does  not  encourage  confidence  in 
the  accuracy  of  his  observations.  On  this  point  the  master  of  the 
Caddo  has  given  a  deposition,  and  his  estimates  of  courses  and  dis- 
tances may  fairly  be  characterized  as  absurd. 

It  is  believed  that  the  Hughes  came  down  the  harllor  on  or  very 
near  the  line  of  General  Anchorage.  The  largest  estimate  of  the  dis- 
tance by  which  she  cleared  the  Anchorage  Buoys  (at  the  Kills)  is  from 
300  to  400  feet,  and  the  Caddo's  master  declares  that  he  cleared  it 
by  40  feet  only.  He  would  naturally  pass  nearer  than  did  his  tug. 
It  was  his  especial  business  to  keep  away  from  such  obstacles  as 
buoys,  and  I  am  of  opinion  that  in  this  respect  he  is  nearly  right. 
But  whatever  the  course  of  the  Hughes  was,  when  she  rounded  into 
the  Main  Ship  Channel  her  navigators  are  positive  that  they  laid  a 
straight  course,  and  kept  to  it  until  they  were  under  the  stern  of 
the  Atlanta.  There  being  no  doubt  on  the  evidence  that  the  Hughes 
passed  the  Atlanta's  stern  within  200  or  300  feet,  it  follows  that  she 
must  have  come  down  the  bay  very  near  the  Anchorage  line. 

Before  the  Hughes  got  abeam  of  the  Atlanta,  the  Bayamo  had 
started  full  speed  astern  to  execute  the  maneuver  first  above  stated. 
She  had  moved  backwards  "300  feet,"  or  "about  a  length,"  when 
those  on  her  bridge  saw  the  Hughes  emerging  from  under  the  stem 
of  the  Atlanta.  Immediately  (according  to  the  Bayamo's  evidence) 
the  Hughes  blew  two  whistles  and  starboarded  her  wheel,  whereupon 
the  Bayamo  instantly  put  her  engines  full  speed  ahead,  but  con- 
tinued, however,  to  go  astern  approximately  two  lengths  more,  being 
still  in  the  water,  but  having  gained  no  headway  before  collision. 
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The  Hughes  passed  within  a  distance  variously  estimated  from  40 
to  125  feet  of  the  Bayamo's  stem,  and  tlie  Caddo  fell  into  collision. 

Admittedly  the  Bayamo  never  blew  any  whistles.  The  reason  given 
therefor  is  that  whistles  would  have  done  no  good,  for,  as  soon  as 
the  Hughes  blew  two  whistles  and  starboarded,  collision  was  almost 
inevitable. 

The  only  variant  from  this  story  (so  far  as  yet  related)  on  the  part 
of  the  Hughes  is  that  she  had  gotten  below  the  Atlanta,  and  within 
perhaps  700  or  800  feet  of  the  Bayamo,  when  she  observed  the  steam- 
ship's stemward  movement,  and  then  it  was  that  she  blew  two  whis- 
tles and  starboarded.  * 

Although  there  is  this  much  agreement  between  them,  each  set 
of  navigators  avers  that  the  other  solely  caused  the  collision;  be- 
cause Capt.  Futcher  and  his  crew  maintain  that,  when  they  were  un- 
der the  stern  of  the  Atlanta,  the  Bayamo,  apparently  at  rest  in  the 
water,  bore  from  two  to  three  points  on  their  starboard  bow,  while 
the  Bayamo's  witnesses  declare  that  at  the  same  time  the  tug  had 
the  steamer  (then  actually  making  sternway)  nearly,  if  not  quite,  as 
much  on  her  port  bow. 

Even  in  collision  cases  this  diflference  is  astonishing,  and  when,  as 
above  noted,  all  the  witnesses  seem  to  be  trying  to  tell  what  they  saw, 
correctness  must  be  tested  by  the  rule  of  probability.  If  a  diagram 
be  made  according  to  the  evidence  of  Capt.  Futcher,  and  the  Bayamo 
be  placed  21^  points  on  his  starboard  bow  when  he  was  about  200 
feet  off  the  Atlanta's  stern,  the  Bayamo  is  found  to  be  such  a  dis- 
tance from  the  course  of  the  Atkins  Hughes  as  to  make  collision  un- 
der all  the  rest  of  the  evidence  impossible,  and  she  is  likewise  placed 
at  a  distance  to  the  s  westward  of  the  line  of  Quarantine  Anchorage 
inconsistent  wfth  all  the  other  evidence.  Indeed,  this  testimony  puts 
her  so  far  westward  that  she  ought  to  have  been  seen  across  the  At- 
lanta's bow  long  before  the  Atkins  Hughes  got  abeam  of  that  ship. 

As  to  the  Bayamo's  story,  it  is  obviously  quite  difficult  for  observ- 
ers on  the  Bayamo's  bridge  to  accurately  state  the  bearing  of  their 
own  ship  from  the  pilot  house  of  the  Atkins  Hughes.  Therefore  Pilot 
Butler  was  asked  to  give  the  bearing  of  the  Hughes  in  points  off  his 
own  bow  when  she  was  first  seen.  He  answered  slowly,  and  exam- 
ined the  chart,  and  finally  said  that,  when  the  Hughes  came  in  sight, 
she  was  6  points  off  the  Bayamo's  starboard  bow.  To  this  position 
he  adhered.  This  statement  likewise  is  impossible,  for  it  places  the 
Hughes  far  to  the  westward  of  the  Atlanta. 

It  may  be  noted  here  that  the  Hughes  was  progressing  at  about  5% 
miles,  so  that  from  the  time  she  was  abeam  of  the  Atlanta  until  the 
collision  happened  could  not  have  been  mpre  than  2V^  minutes,  and 
was  probably  considerably  less. 

The  inference  from  the  foregoing  is  that  the  apparition  of  danger 
was  so  sudden  that  both  sets  of  observers  are  more  than  usually  in- 
accurate. From  all  the  evidence  I  deduce  the  following:  Though 
the  Hughes  may  have  seen,  and  probably  did  see,  the  stern  of  the 
Bayamo  while  some  distance  up  the  bay,  no  attention  was  paid  to 
her  until  the  tug  was  abeam  pf  the  Atlanta,    Before  that  time  the 
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Bayamo  had  begun  to  move  astern,  and  was  continuing  so  to  do  when 
the  vessels  were  a  quarter  of  a  mile  apart.  At  that  time  the  Hughes 
was  heading  for  the  Bayamo,  and  probably  for  her  starboard  quar- 
ter. Then,  or  a  few  seconds  later,  the  Hughes  blew  two  whistles  and 
starboarded  steadily  until  she  had  a  hard  astarboard  wheel.  By  this 
manoeuver  she  changed  her  own  course  at  least  five  points  and  barely 
escaped  collision.  The  Caddo  changed  her  course  about  two  points, 
a  finding  substantiated  by  the  angle  of  collision  as  stated  by  Capt. 
Seeley  of  the  Bayamo. 

On  these  facts  the  Hughes  is  plainly  liable.  Her  master  acted  un- 
der an  erroneous  view  of  the  law.  When  he  saw  the  Bayamo  moving 
astern,  and  on  his  own  starboard  bow,  he  considered  that  the  vessels 
were  on  crossing  courses,  that  the  Bayamo  was  the  privileged  vessel, 
and  he  therefore  blew  two  whistles.  The  Servia  (D.  C.)  30  Fed.  503 ; 
Id.,  149  U.  S.  at  156,  13  Sup.  Ct.  877,  37  h.  Ed.  681. 

That  a  mariner  wrongly  interprets  the  rules  of  the  road  does  not 
put  his  vessel  in  fault,  if  what  he  actually  did  was  careful  and  pru- 
dent. This  captain  had  presented  to  him  a  case  of  special  circum- 
stances. He  had  seen  at  least  the  stem  of  the  Bayamo.  He  ought 
to  have  known  that  she  was  at  Quarantine  Anchorage,  and  to  have 
appreciated  the  fact  that  vessels  lying  there  stay  but  a  short  time,  and 
are  likely  to  move  at  any  moment.  There  was  nothing  to  prevent  him 
from  going  farther  out  in  the  channel,  instead  of  which  he  pursued 
a  course  (as  I  believe)  which  produced  danger  of  collision  if  the  Bay- 
amo had  remained  still,  and  then,  when  he  saw  her  moving,  he  delib- 
erately got  in  her  way. 

[2]  Vessels  passing  Quarantine  Anchorage  are  in  much  the  same 
position  as  those  going  down  a  narrow  channel  in  front  of  slips  out 
of  which  vessels  are  likely  to  emerge.  Cases  like  The  American 
Eagle  (D.  C.)  29  Fed.  302,  are  applicable, 

[3]  Nor  is  it  possible  to  absolve  the  Bayamo  from  fault  Article 
28  of  the  Inland  Rules  requires  that: 

"When  vessels  are  In  sight  of  one  another  a  steam  vessel  under  way  whose 
engines  are  going  at  full  speed  astern  shall  indicate  that  fact  by  three  short 
blasts  on  the  whistle.*' 

The  difference  between  this  and  the  corresponding  International 
Rule  is  significant,  in  that  this  regulation  does  not  require  a  vessel 
under  way  to  be  upon  a  course. 

The  Bayamo  was  under  way  when  she  hove  up  her  anchor  and 
started  astern,  because  she  was  neither  "at  anchor,  nor  moored  fast 
to  the  shore,  nor  aground."  Therefore  she  was  bound  to  sound  three 
whistles  for  the  benefit  of  vessels  who  were  in  sight  of  her. 

It  is  believed  that  the  Atkins  Hughes  was  not  in  sight  of  those  on 
the  Bayamo's  bridge.  Their  view  was  obstructed  by  the  Atlanta; 
but  it  is  also  found  that  the  Hughes  was  in  sight  of  any  lookout  sta- 
tioned at  the  steamship's  stern. 

[4]  The  obligation  of  maintaining  a  very  careful  lookout  on  leaving 
anchorage  or  mooring  is  elementary,  and  navigators  cannot  take 
refuge  in  the  proposition  that  they  have  no  vessel  in  sight,  because 
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nothing  is  seen  from  a  portion  of  the  ship  admittedly  obscured  by 
another  vessel  in  proximity. 

Within  the  meaning  of  the  statute,  therefore,  the  Bayamo  and  the 
Hughes  were  in  sight  of  each  other  when  the  steamship  started  back- 
ing. The  steamship  should  therefore  have  sounded  three  whistles, 
and,  not  having  done  so,  the  burden  of  proof  is  on  her  to  show  that 
failure  to  comply  with  the  statute  did  not  cause  or  contribute  to  col- 
lision. So  far  from  doing  this,  the  evidence  is  thoughtto  show  affirm- 
atively that,  had  she  blown,  and  had  the  Atkins  Hughes  heard,  there 
was  plenty  of  time  and  ample  room  for  the  Hughes  and  her  tow  to 
pass  across  the  bow  of  the  steamship.  I  think  the  language  of  The 
Sicilian  Prince  (D.  C.)  128  Fed.  136,  is  applicable,  viz.: 

"Any  vessel  backing  across  a  cbannel  In  the  way  of  other  vessels  navigat- 
ing it  is  bound  to  exercise  extreme  care  to  notify  the  other  vessels  of  her 
manoeuver." 

Damages  and  costs  will  be  divided  between  the  Hughes  and  the 
Bayamo* 


In  re  SAM  Z.  LORCH  &  CO. 

(District  Conrt,  W.  D.  Kentucky.    November  6,  1912.) 

Bankbuptct  (§  166*) — Mobtgage — VAuniTY  as  Against  Trustee. 

The  provisions  of  Bankr.  Act  July  1,  1898,  c.  541,  §  60b,  30  Stat  662 
(U.  S.  Ck)mp.  St  1901,  p.  3445),  as  amended  by  Act  June  25,  1910,  e.  412, 
I  11,  36  Stat.  842  (U.  S.  Comp.  St  Supp.  1911,  p.  1506),  defining  prefer- 
ences which  are  voidable,  are  applicable  in  case  of  objections  by  a  trus- 
tee to  proof  of  a  debt  by  which  priority  is  claimed  under  a  mortgage, 
and  furnish  the  rules  by  which  the  validity  of  the  mortgage  as  against 
the  trustee  is  to  be  determined;  and  a  mortgage,  although  given  or  re- 
corded within  four  months,  to  secure  a  prior  debt  and  when  the  bank- 
rupt was  insolvent  cannot  be  denied  proof,  unless,  at  the  time  It  was 
so  given  or  recorded,  the  creditor  knew  or  had  reasonable  cause  to  be- 
lieve the  fact  of  such  insolvency. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  SS  250-258; 
Dec.  Dig.  §  166.*] 

In  the  matter  of  Sam  Z.  Lorch  &  Co.,  a  corporation,  bankrupt.  On 
petition  by  trustee. to  review  the  referee's  order  refusing  to  reconsider 
claim  of  the  Louisville  Stove  Fixture  Company,  proved  as  a  secured 
claim.    Affirmed. 

Kohn,  Bingham,  Sloss  &  Spindle,  of  Louisville,  Ky.,  for  trustee, 
Lawrence  S.  Leopold,  of  Louisville,  Ky.,  for  creditor. 

EVANS,  District  Judge.  Three  creditors  of  this  bankrupt  on 
April  18,  1912,  filed  a  petition  against  it,  in  which,  showing  it  to  be  a 
corporation  organized  under  the  laws  of  the  state  of  Kentucky,  they 
alleged  that  it  had  committed  certain  acts  of  bankruptcy,  and  there- 
upon prayed  that  it  might  be  adjudicated  a  bankrupt.  After  some 
delay  an  adjudication  was  accordingly  made  on  May  17th.  In  due 
course  A.  R.  Cooper  was  appointed  its  trustee.    One  of  its  creditors 

•For  oUier  cases  see  same  topic  A  9  numbbb  in  Deo.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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was  the  Louisville  Store  Fixture  Company,  which  we  shall  call  the 
Fixture  Company.  It  proved  a  debt  against  the  bankrupt  for  $600 
as  one  secured  by  a  mortgage  upon  certain  articles  of  personal  prop- 
erty described  therein.  The  mortgage,  though,  for  certain  reasons 
given  in  the  tiestimony,  dated  August  11,  1911,  was  not,  in  fact,  ex- 
ecuted until  some  time  in  January,  1912,  and  was  not  recorded  until 
April  15th — three  days  before  the  petition  in  bankruptcy  was  filed. 
Other  facts  respecting  it  may  be  stated  further  along.  The  claim 
was  allowed  by  the  referee  as  one  entitled  to  priority  of  payment  out 
of  the  proceeds  of  the  sale  of  the  property  covered  by  the  mortgage. 
Subsequently  Cooper,  the  trustee,  filed  a  petition  before  the  referee 
in  which  he  prayed  for  a  reconsideration  of  the  claim.  This  peti- 
tion we  shall  treat  as  his  pleading  in  the  case.  The  grounds  upon 
which  such  reconsideration  was  asked  are  alleged  by  the  trustee  in 
this  language,  namely: 

"Your  petitioner  refers  to  the  original  chattel  mortgage  filed  herein  with 
the  claim  of  said  Louisville  Store  Fixture  Company,  and  makes  same  a  part 
hereof.  That  said  claim  should  not  he  allowed  as  a  lien  upon  the  fixtures 
belonging  to  the.  bankrupt  herein,  because  said  mortgage  ^as  not  recorded 
prior  to  the  15th  day  of  April,  1912,  untU  after  each  and  every  debt  due  to 
each  and  every  creditor  of  the  bankrupt  as  shown  herein  by  th(^  schedules 
of  said  bankrupt,  and  the  proofs  of  claims  filed  herein  by  the  various  credi- 
tors, and  because  said  creditors  had  no  notice  thereof.  That  said  lien  is 
claimed  upon  property  in  the  custody  of  this  court.  That  no  previous  appU- 
cation  has  been  made  for  the  order  asked  for  herein.  Wherefore  your  peti- 
tioner prays  that  the  said  proof  of  debt  be  reconsidered,  and  that  the  claim 
of  said  creditor  be  aUowed  as  a  general  claim  against  the  estate  of  the  bank- 
rupt herein." 

The  referee,  after  a  full  hearing  of  the  testimony  offered  in  sup- 
port of  the  trustee's  petition,  denied  the  reconsideration,  affirmed  the 
allowance  of  the  claim  as  one  secured  by  a  mortgage,  and  directed  its 
payment  out  of  the  proceeds  of  a  sale  of  the  mortgaged  property 
which  had  been  made  by  the  trustee.  The  latter  by  his  petition,  has 
sought  a  review  by  the  court  of  those  orders  upon  the  ground  that 
the  referee's  rulings  were  erroneous.  We  have  stated  somewhat  spe- 
cifically the  facts  relating  to  the  issues,  because  at  the  hearing  there 
was  much  eflfort  to  enlarge  the  scope  of  the  controversy.  This  was 
notably  so,  first,  in  respect  to  the  fact  that  the  bankrupt  was  a  cor- 
poration, of  which  the  trustee's  counsel  claimed  to  have  been  ignor- 
ant ;  and,  second,  in  respect  to  the  fact  that  the  bankrupt's  name  was 
signed  to  the  mortgage,  without  showing  on  the  face  of  that  instru- 
ment that  this  was  done  by  its  president.  However,  the  mortgage  was 
executed  and  delivered  by  the  president  in  the  name  of  the  corpora- 
tion. The  fact  that  the  original  petition  in  bankruptcy  stated  on  its 
face  that  the  bankrupt  was  a  corporation  effectually  disposes  of  any 
claim  of  ignorance  of  the  corporate  character  of  the  bankrupt.  Be- 
sides, the  validity  of  the  mortgage  was  not  assailed  in  the  trustee's 
pleading  on  either  of  those  grounds,  and  we  do  not  doubt  in  this  in- 
stance that  the  questions  before  us  on  the  petition  for  a  review  should 
be  limited  to  those  involved  in  the  issues  made  before  the  referee. 

1.  Section  47a,  els.  1  and  2,  of  the  Bankruptcy  Act  (Act  July  1, 
199  F.— 60 
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1898,  c.  541,  30  Stat.  557  [U.  S.  Comp.  St.  1901,  p.  3439]),  as  amend- 
ed by  Act  June  25,  1910,  c.  412,  §  8,  36  Stat.  840  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1501),  is  as  follows: 

"Sec.  47.  Duties  of  Trustees,  a  Trustees  shall  respectively  (1)  account 
for  and  pay  over  to  the  estates  under  their  control  all  Interest  received  by 
them  upon  property  of  such  estates;  (2)  collect  and  reduce  to  money  the 
property  of  the  estates  for  which  they  are  trustees,  under  the  direction  of 
the  court,  and  clo&ie  up  the  estate  as  expeditiously  as  is  compatible  with  the 
best  interests  of  the  parties  in  interest ;  and  such  tmstecs,  as  to  all  property 
in  the  custody  or  cowMg  into  the  custody  of  the  'bankruptcy  courts  shall  be 
deemed  vested  toith  all  the  rights,  remedies,  and  powers  of  a  creditor  hold* 
ing  a  lien  by  legal  or  equitable  proceedings  thereon;  and  also,  as  to  all  prop- 
erty not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  tcith 
all  the  rights,  remedies,  and  potcers  of  a  judgment  creditor  holding  an  exe- 
cution duly  returned  unsatisfied.** 

We  shall  asstime  that  the  trustee,  as  expressly  provided  in  the  sec- 
tion, has,  if  he  asserts  it,  the  same  right  that  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings  would  have  to  the  bankrupt's 
property,  and  that  he  has  the  same  right  any  such  creditor  would  have 
to  contest  the  proof  of  debt  of  the  Fixture  Company  under  its  mort- 
gage. This  will  bring  us  to  the  direct  question  of  whether  the  right 
of  the  Fixture  Company,  under  its  mortgage,  is,  in  this  case,  shown 
to  be  superior  to  that  of  the  trustee  occupying  the  position  given 
him  by  the  statute,  or  whether  the  converse  of  the  proposition  is  true. 

By  section  1,  cl.  25,  of  the  Bankruptcy  Act,  it  is  provided  that  the 
word — 

"  'transfer*  shall  include  the  sale  and  every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property,  or  the  possession  of  property,  absolutely 
or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or  security." 

Section  60,  "a"  and  "b,"  as  amended  on  June  25,  1910,  so  far  as 
necessary  to  be  now  considered,  is  as  follows: 

"Sec.  60.  Preferred  Creditors,  a  A  person  shall  be  deemed  to  have  given 
a  preference  if,  being  insolvent,  he  has,  within  four  months  before  the  filing 
of  the  petition,  ♦  ♦  ♦  made  a  transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  ♦  ♦  ♦  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class.  Where  the  preference  consists  in  a 
transfer,  such  period  of  four  months  shall  not  expire  until  four  months 
after  the  date  of  the  recording  or  registering  of  the  transfer,  if  by  law  sudb 
recording  or  registering  is  required. 

"b  //  a  bankrupt  shall  have  ♦  ♦  ♦  made  a  transfer  of  any  of  his 
property,  and  if,  at  the  time  of  the  transfer,  ♦  ♦  ♦  or  of  the  recording 
or  registering  of  the  transfer  if  by  law  recording  or  registering  thereof  is 
required,  and  being  within  four  months  of  the  filing  of  the  petition  in  bank- 
ruptcy or  after  the  filing  thereof  and  before  the  adjudication,  the  bankrupt 
be  insolvent  and  the  judgment  or  transfer  then  operate  as  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein, 
shall  then  have  reasonable  cause  to  believe  that  the  enforcement  of  such 
judgment  or  transfer  would  effect  a  preference,  it  shall  be- voidable  by  the 
trustee  and  he  may  recover  the  property  or  its  value  from  such  person.*^ 

While  these  provisions  relate  more  specifically  to  the  right  of  the 
trustee  "to  recover  the  property,"  yet  as  they  afford  the  trustee  the 
right  to  avoid  any  preference  coming  within  them,  and  as  trying  the 
question  before  the  referee  at  this  stage  is  available  and  efficient,  we 
do  not  doubt  their  applicability  to  the  case  of  objections  made  by 
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the  trustee  to  any  proof  of  debt  by  which  priority  is  claimed  under 
a  mortgage.  And,  as  we  construe  those  provisions,  a  transfer  by 
way  of  mortgage  made  by  a  bankrupt  is  "voidable  by  the  trustee," 
provided  the  following  facts  concur,  namely:  First,  if  the  transfer  is 
made  within  four  months  before  the  filing  of  the  petition;  second, 
if  the  bankrupt  is  insolvent  when  the  transfer  is  made;  third,  if  the 
eflfect  of  the  enforcement  of  the  transfer  will  enable  any  one  of  the 
bankrupt's  creditors  to  obtain  a  greater  percentage  on  his  debt  than 
any  other  creditor  of  the  same  dass;  and  fourth,  if  at  the  time  of 
making  the  transfer,  or  if  at  the  time  it  was  recorded,  the  person 
receiving  it,  or  his  agent  acting  therein,  had  at  either  of  those  times 
reasonable  cause  to  believe  that  the  enforcement  of  the  transfer  would 
effect  a  "preference" — that  is,  to  say,  that  its  enforcement  would  give 
him  a  larger  percentage  on  his  debt  than  other  creditors  would  re- 
ceive. As  no  greater  percentage  could  be  received  imder  the  trans- 
fer if  the  debtor  be  solvent  and  all  his  debts  be  paid  in  full,  a  cred- 
itor cannot  be  said  to  have  reasonable  cause  to  believe  the  enforce- 
ment of  the  transfer  would  effect  a  preference,  unless  either  at  the 
time  the  transfer  was  made  or  at  the  time  it  >Vas  recorded  he  had 
reasonable  cause  to  believe  that  his  debtor  was  then  insolvent.  Hence 
we  conclude  that  that  is  what  the  act  must  be  construed  to  mean. 

We  may  assume  that  the  transfer  or  mortgage  in  this  case  was 
made  within  four  months  of  the  filing  of  the  petition  in  bankruptcy, 
that  at  that  time  the  bankrupt  was  in  fact  insolvent,  and  consequently 
that,  if  a  division  of  the  debtor's  assets  had  then  taken  place,  the 
Fixture  Company  would  have  received  a  greater  percentage  on  its 
debt  than  would  other  creditors.  But  this  does  not  dispose  of  the 
case,  nor  entitle  the  trustee  to  avoid  the  transfer,  unless  either  when 
the  transfer  was  made  in  January,  1912,  or  when  it  was  recorded 
on  April  IS,  1912,  the  Fixture  Company  or  its  agent  had  reasonable 
cause  to  believe  that  the  enforcement  of  the  transfer  would  yield 
it  a  greater  percentage  on  its  debt  than  the  other  creditors  would  re- 
ceive. Of  course,  the  Fixture  Company  got  security;  but  that  is  not 
the  same  thing  as  a  "preference"  within  the  statute.  Indeed,  it  is 
not  unusual  for  a  perfectly  solvent  debtor  to  give  a  creditor  security. 

The  vital  question  of  fact  in  this  connection,  and  which  question  we 
have  sufficiently  indicated,  must  be  determined  upon  the  pleadings  and 
the  testimony.  We  have  already  set  out  in  full  the  trus.tee's  pleading 
in  the  case,  and  we  do  not  find  that  he  has  alleged  the  facts  necessary 
to  bring  his  opposition  to  the  claim  of  the  Fixture  Company  within 
the  grounds  upon  which  the  statute  permits  him  to  avoid  the  trans- 
fer. His  failure  to  do  this  becomes  entirely  manifest  when  his  plead- 
ing is  compared  with  the  provisions  of  section  47  as  amended.  Be- 
sides, when  we  carefully  consider  the  testimony  offered  in  support 
of  the  trustee's  objection  to  the  transfer,  we  find  nothing  to  indicate 
that  the  Fixture  Company  or  its  agent  had  reasonable  ground  to  be- 
lieve that  the  bankrupt  was  insolvent,  or  that  the  enforcement  of  the 
transfer  would  give  it  a  "preference,"  either  when  the  transfer  was 
made  or  when  it  was  recorded.    Indeed,  the  testimony  is  clearly  and 
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explicitly  the  other  way,  and  it  would  be  unfair  to  charge  the  Fixture 
Conipany  with  knowing  then  what  all  of  us  know  now.  So  that 
there  was  neither  allegation  by  the  trustee  in  his  pleading,  nor  was 
proof  adduced  by  him  at  the  hearing,  to  sustain  his  right  to  avoid  the 
transfer  upon  the  grounds  for  so  doing  prescribed  by  the  statute, 
namely,  that  the  Fixture  Company,  either  when  the  transfer  was 
made  or  when  it  was  recorded,  had  reasonable  ground  to  believe  that 
the  enforcement  of  the  transfer  would  effect  a  preference.  It  would 
be  quite  out  of  due  order  to  grant  relief  when  the  facts  upon  which 
it  must  depend  are  neither  asserted  nor  proved. 

We  think  the  referee  was  right  in  refusing  to  reconsider  the  claim, 
and  the  order  sought  to  be  reviewed  will  be  affirmed. 
-  The  referee  in  some  measure  seems  to  have  based  his  decision  upon 
the  opinion  of  this  court  in  Re  Lausman,  183  Fed.  647,  25  Am.  Bankr. 
Rep.  186.  That  was  a  very  different  case,  though  the  facts  were  not 
fully  stated  in  the  opinion.  A  creditor  of  that  bankrupt,  having  an 
unrecorded  mortgage  to  secure  a  debt  of  $75,  tendered  his  proof 
thereof  as  a  secured  claim.  The  referee,  without  objection  to  the 
claim  being  made  by  anybody,  supposing  that  on  its  face  the  proof 
of  debt  did  not  show  a  right  to  priority,  disallowed  it  as  a  secured 
debt,  but  allowed  it  as  a  general  claim.  Of  this  ruling  the  creditor 
complained,  and  sought  its  review  by  the  court.  The  trustee  never 
in  any  way  intervened  or  objected,  nor  did  he  make  any  claim  to  the 
mortgaged  property  under  section  47  of  the  Bankruptcy  Act  as 
amended  (which  provides  for  gathering  in  the  assets),  and  a  construc- 
tion of  its  provisions  was  neither  called  for  nor  made.  No  creditor 
appears  to  have  opposed  the  claim  to  priority,  nor  had  any  creditor 
fastened  a  lien  upon  the  mortgage  property  by  attachment  or  other- 
wise. Under  those  circumstances,  under  section  64  (which  regulates 
the  distribution  of  assets),  there  was  nothing  for  the  court  to  do  but 
follow  the  ruling  of  the  Circuit  Court  of  Appeals  in  Crucible  Steel 
Co.  V.  Holt,  Trustee,  174  Fed.  127,  98  C.  C.  A.  101,  which  finally  con- 
strued the  Kentucky  statute  and  perfectly  covered  the  case.  As  we 
have  stated,  the  facts  were  not  fully  set  forth  in  the  opinion  in  the 
Lausman  Case.  This  is  much  to  be  regretted,  as  doing  so  might  have 
saved  two  or  three  of  my  learned  brethren  from  a  misconception  of 
it,  notably  in  In  re  Williamsburg  Knitting  Co.  (D.  C.)  190  Fed.  871, 
In  re  Bazemore  (D.  C.)  189  Fed.  236,  In  re  Calhoun  Supply  Co.  (D. 
C.)  189  Fed.  537,  In  re  Dancy  Hardware  &  Furniture  Co.  (D.  C.)  198 
Fed.  336,  and  In  re  Kreuger  (D.  C.)  199  Fed.  367. 

The  referee's  orders  are  affirmed. 


In  re  WEEDMAN  STAVE  00. 

(District  Ck)urt,  E.  D.  Arkansas,  W.  D.    November  8,  1912.), 

1.  Bankruptcy  (|  9*) — State  Insolvency  Laws — Suspension  by  Bankrupt 
CY  Act — Jurisdiction  of  State  Court. 

The  provisions  of  Kirbys  Dig.  Ark.  §§  949-952,  authorizing  a  court  of 
the  state  to  take  possession  of  the  assets  of  an  insolvent  corporation  and 
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diBtrlbute  the  same  through  Its  receiver  pro  rata  among  Its  creditors 
after  payment  of  wages  an4  salaries^  which  constitute  preferred  claims, 
requiring  all  creditors  to  prove  their  claims  within  a  stated  time,  or  be 
barred,  and  dissolving  all  preferences  obtained  within  90  days,  consti- 
tute a  state  insolvency  law,  which  was  suspended  by  Bankr.  Act  July  1, 
1898,  c.  541,  80  Stat  544  (U.  S.  Gomp.  St  1901,  p.  8418) ;  and  the  ap- 
pointment of  a  receiver  from'  a  corporation  thereunder  is  absolutely  void 
for  want  of  Jurisdiction,  and  such  a  receiver  may  be  required  to  turn 
over  the  assets  of  the  corporation  to  a  receiver  or  trustee  appointed  by 
a  bankruptcy  court  at  any  time  thereafter,  whether  within  four  months 
or  not 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Gent  Dig.  U  7-9;  Dec. 
Dig.  §  9.* 

Effect  of  national  bankruptcy  act  on  state  Insolvency  laws  and  on 
assignments  for  benefit  of  creditors,  see  note  to  Carling  v.  Seymour 
Lumber  Co.,  51  O.  C.  A.  11.] 

2.  Bankruptcy  (§  76*) — ^Iwvoluwtabt  Pboobedinos — Eligibility  or  P«n- 
TioNKBB — Estoppel. 

Participation  by  a  creditor  in  insolvency  proceedings  against  his  debtor 
in  a  state  court  which  was  without  Jurisdiction,  does  not  estop  him 
from  afterward  Joining  in  a  petition  to  have  the  debtor  adjudged  a  bank- 
rupt. 

[Ed.  Note.~-For  other  cases,  see  Bankruptcy,  Oent  Dig.  §|  50,  56,  97, 
99,  100;   Dec.  Dig.  §  7a*] 

In  the  matter  of  the  Weedman  Stave  Company,  bankrupt.  On 
motion  for  dissolution  of  restraining  order,  and  to  set  aside  an  order 
requiring  a  receiver  of  a  state  court  to  turn  over  property  to  re- 
ceiver in  bankruptcy.    Motion  denied. 

Proceedings  of  involuntary  bankruptcy  were  instituted  by  a  creditor  in 
this  cause;  the  act  of  bankruptcy  alleged  being  that  within  four  months 
the  bankrupt  admitted  in  writing  its  inability  to  pay  its  debts  and  its  willing- 
ness to  be  adjudged  a  bankrupt  on  that  ground.  On  the  same  day  the  pe- 
titioner  asked  for  the  appointment  of  a  receiver  to  take  charge  of  the  assets 
of  the  bankrupt  which,  it  was  alleged  in  the  application  for  the  receiver, 
were  in  the  hands  of  J.  N.  Doroughty,  who  had  been  appointed  as  receiver 
by  the  chancery  court  of  Prairie  county,  Ark.,  in  an  action  pending  in  said 
court  instituted  under .  the  insolvency  laws  of  the  state  of  Arkansas  for 
the  purpose  of  distributing  the  assets  of  said  corporation  as  an  insolvent 
that  the  said  receiver  is  about  to  dispose  of  the  funds  in  his  hands  unless 
restrained  by  this  court  from  doing  so,  and  that  the  court  require  him  to 
pay  all  the  funds  in  his  possession  belonging  to  the  Stave  Company  to  the 
receiver  in  bankruptcy,  to  be  administered  as  prescribed  by  the  Bankruptcy 
Act.  Upon  the  execution  of  a  bond  by  the  petitioner,  the  court  appointed  a 
receiver  and  granted  a  temporary  restraining  order  to  restrain  the  receiver 
of  the  state  court  from  distributing  or  disposing  of  any  of  the  assets  which 
came  to  his  hands  as  the  property  of  the  bankrupt  and  requiring  him  to 
turn  the  same  over  to  the  receiver  of  this  court,  and,  in  conformity  with 
the- usual  practice  of  this  court,  directed  its  receiver  to  apply  to  the  chan- 
cellor of  the  state  court  for  an  order  directing  its  receiver  to  turn  over  the 
assets  of  the  bankrupt  to  him.  The  receiver  of  the  state  court  has  now 
moved  this  court  to  set  aside  the  order  to  turn  the  property  over  to  the 
receiver  in  bankruptcy  and  to  dissolve  the  temporary  injunction.  There  are 
two  grounds  alleged  for  the  motion:  First,  that  the  insolvency  proceedings 
in  the  chancery  court  and  his  appointment  as  receiver  occurred  more  than 
four  months  prior  to  the  institution  of  the  proceedings  in  bankruptcy  in 
this  court;  second,  that  the  petitioner  in  the  bankruptcy  proceedings  inter- 
vened in  said  cause  pending  in  the  chancery  coiirt,  and  is  therefore  estopped 
from  attacking  those  proceedings. 
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J.  H.  Harrod,  of  Little  Rock,  Ark.,  for  receiver  of  state  court 
H.  M.  Trieber,  of  Little  Rock,  Ark.,  for  receiver  in  bankruptcy. 

TRIEBER,  District  Judge  (after  stating  the  facts  as  above).  Does 
the  fact  that  the  proceedings  in  the  state  court  and  the  appointment 
of  the  receiver  by  that  court  were  consummated  more  than  four 
months  prior  to  the  institution  of  the  bankruptcy  proceedings  prevent 
this  court  from  taking  charge  of  the  assets  of  the  bankrupt  and  re- 
quire him  to  deliver  them  to  the  officer  of  this  court,  when  the  pro- 
ceedings in  the  state  court  which  resulted  in  the  appointment  of  the 
receiver  were  under  the  insolvency  laws  of  the  state  of  Arkansas? 

Counsel  for  the  receiver  of  the  state  court  relies  upon  .the  general 
statements,  found  in  all  the  text-books  on  bankruptcy  and  in  many  of 
the  decisions,  that: 

**If  no  proceedings  in  bankruptcy  are  instituted  within  four  months  after 
the  appointment  of  a  receiver  by  the  state  court,  the  proceedings  cannot  be 
successfully  assailed  by  a  trustee  in  bankruptcy,  subsequently  appointed,  or 
by  creditors." 

On  the  other  hand,  counsel  in  the  bankruptcy  proceedings  contends 
that: 

**While  this  is  the  correct  rule  of  law  when  applied  to  proceedings  In  the 
state  court  of  which  that  court  has  jurisdiction,  it  is  inapplicable  when  that 
court  is  wholly  without  jurisdiction  and  its  decrees,  therefore,  subject  to 
collateral  attack." 

And  it  is  claimed  that: 

"The  proceedings  in  the  state  court  under  the  Insolvency  laws  of  the  state 
of  Arkansas  are  void,  because  these  laws  are  suspended  by  the  Bankruptcy 
Act  [Act  July  1,  1698,  c.  541,  30  Stat.  544  (U.  S.  Comp.  St.  1901.  p.  3420)1 
as  to  all  subjects  wliich  are  covered  by  that  statute." 

An  examination  of  the  authorities  cited  to  sustain  the  rule  of  law 
advanced  by  counsel  for  the  receiver  of  the  state  court,  as  found  in 
the  text-books  on  which  he  relies,  shows  that  in  none  of  these  cases 
was  the  jurisdiction  of  the  court  questioned;  the  only  question  in- 
volved in  those  cases  being  whether  the  appointment  of  a  receiver 
was  an  act  of  bankruptcy,  a  preference,  or  a  lien  voidable  under  sec- 
tions 67c  and'67f  of  the  Bankruptcy  Act,  and  therefore  they  are  inap- 
plicable to  the  instant  case.  Are  the  acts  of  the  state  court  appointing 
the  receiver  absolutely  void  ? 

[  1  ]  The  first  question  to  be  detenrKned  is  whether  the  Arkansas  stat- 
ute, under  which  the  proceedings  in  the  state  court  were  had,  is  an 
insolvency  law.  What  constitutes  an  insolvency  law?  The  elements 
of  an  insolvency  law  are  insolvency,  surrender  of  property,  its  admin- 
istration by  a  receiver  or  trustee,  distribution  of  the  assets  among  the 
creditors,  and  a  provision  for  priorities  or  other  matters  not  permis- 
uible  in  the  absence  of  such  a  statute.  A  provision  for  the  discharge 
of  the  debtor  from  the  unpaid  balances  of  his  debts  is  not  essential  to 
make  it  an  insolvency  law.  In  re  Curtis  (D.  C.)  91  Fed.  737;  In 
re  F.  A.  Hall  Co.  (D.  C.)  121  Fed.  992;  In  re  Salmon  (D.  C.)  143 
Fed.  395;  Harbaugh  v.  Costello,  184  111.  110,  56  N.  E.  363,  75  Am. 
St  Rep.  147.    By  reference  to  the  statutes  of  Arkansas  (sections  949 
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to  952,  inclusive,  Kirby's  Digest  of  the  Statutes  of  Arkansas),  it  will 
be  found  that  this  act  contains  every  one  of  these  essentials.  Section 
949  provides  for  preferences  for  wages  and  salaries  of  laborers  and 
employes  and  prohibits  all  others;  section  950  authorizes  the  court 
to  take  charge  of  all  assets  of  the  insolvent  corporation  and  distribute 
them  pro  rata  among  the  creditors  after  paying  the  wages  and  salaries 
due  laborers  and  employes;  section  951  directs  all  preferences  ob- 
tained within  90  days,  whether  by  attachment,  confession  of  judg- 
ment, or  otherwise,  to  be  set  aside  by  the  chancery  court,  and  the 
creditor  be  required  to  release  his  preference  and  accept  his  pro  rata 
share  in  the  distribution  of  the  assets  of  the  insolvent  corporation ; 
and  section  952  requires  notice  to  be  given  to  the  creditors  to  present 
their  claims  within  90  days  or  be  barred. 

That  this  act  is  an  insolvency  act  has  been  practically  determined 
by  the  Supreme  Court  of  this  state  in  Roberts  Cotton  Oil  Co.  v.  F.  E. 
Morse  Co.,  97  Ark.  513,  135  S.  W.  334.  Being  an  insolvency  law,  it 
is  no  longer  open  to  contention  that  as,  since  the  enactment  of  the 
amendatory  act  of  June  25,  1910  (36  Stat.  839,  c  412  [Supp.  of  1911 
to  U.  S.  Comp.  Stat.  1901,  p.  1494]),  this  corporation  could  have 
become  a  voluntary  bankrupt  or  be  proceeded  against  in  insolvency 
proceedings,  it  suspended  the  state  insolvency  law  as  to  this  cause. 
This  has  been  the  well-settled  rule  in  the  national  courts  ever  since 
the  decisions  in  Sturges  v.  Crowinshield,  4  Wheat.  122,  4  L.  Ed.  529, 
and  Ogdenv.  Saunders,  12  Wheat.  213,  6  L.  Ed.  606,  and  has  been 
followed  under  the  present  Bankruptcy  Act.  It  would  serve  no 
useful  purpose  to  cite  the  numerous  cases  of  the  national  courts  under 
the  present  act  It  is  sufficient  to  refer  to  what  was  said  in  Re  Watts 
&  Sachs,  190  U.  S.  1,  23  Sup.  Ct  718,  47  L.  Ed.  933. 

This  rule  has  been  recognized  and  followed  with  approval  by  the 
highest  courts  of  practically  all  the  states  which  had  the  question  be- 
fore them.  Martin  v.  Berry,  37  Cal.  208;  Ketcham  v.  McNamara, 
72  Conn.  709,  46  Atl.  146,  50  L.  R.  A.  641 ;  Corner  v.  Coates,  69  Ga. 
491;  Harbaugh  v.  Costello,  184  111.  110,  56  N.  E.  363,  75  Am.  St. 
Rep.  147;  Littlefield  v.  Gay,  96  Me.  422,  52  Atl.  925;  Moody  v.  Port 
Clyde  Dev.  Co.,  102  Me.  365,  66  Atl.  967 ;  Lavender  v.  Gosnell,  43 
Md.  153;  Parmenter  Mfg.  Co.  v.  Hamilton,  172  Mass.  178,  51  N. 
E.  529,  70  Am.  St.  Rep.  258;  Foley-Bean  Lumber  Co.  v.  Sawyer, 
76  Minn.  118,  78  N.  W.  1038;  Sadler  v.  Immel.  15  Nev.  265;  West- 
cott  V.  Berry,  69  N.  H.  507,  45  Atl.  352;  Potts  v.  Smith  Mfg.  Co., 
25  Pa.  Super.  Ct.  206;  Id.,  12  Am.  Bankr.  R.  392;  Peckham's  As- 
signed Estate,  35  Pa.  Super.  Ct.  330;  Mauran  v.  Crown  Carpet  Lin- 
ing Co.,  23  R.  I.  324,  50  Atl.  331 ;  Second  Ward  Bank  v.  Schranck, 
97  Wis.  258,  73  N.  W.  31,  39  L.  R.  A.  569;  Duryea  v.  Muse,  117 
Wis.  399,  94  N.  W.  365;  Steelman  v.  Maddix,  36  N.  J.  Law,  344; 
Appeal  of  Geery,  43  Conn.  289,  21  Am.  Rep.  653;  Orr  v.  Lisso,  33 
La.  Ann.  476;  Barber  v.  Mexico  International  Co.,  73  Conn.  587,  48 
Atl.  758.  And  the  Supreme  Court  of  this  state  has  expressly  recog- 
nized this  rule  in  Hickman  v.  Parlin-OrendorfF  Co.,  88  Ark.  519,  115 
S.  W.  371.  In  that  case  the  question  of  jurisdiction  of  the  chancery 
court  was  not  raised  in  the  trial  court,  nor  upon  appeal  in  the  Su- 
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preme  Court  by  either  party ;  but  the  court,  of  its  own  motion,  took 
notice  of  it,  and  held  the  decree  of  the  chancery  court  absolutely  void 
for  want  of  jurisdiction. 

[2]  The  proceedings  of  the  chancery  court  being  coram  non  judice. 
and  therefore  absolutely  void,  and  subject  to  collateral  attack,  the  peti- 
tioner in  the  bankruptcy  proceedings  cannot  be  estopped  by  present* 
ing  its  claim  to  that  court.  It  requires  no  elaborate  citation  of  au- 
thorities to  sustain  the  proposition  that  consent  cannot  confer  juris- 
diction. Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  48,  24  Sup. 
Ct.  598,  48  L.  Ed.  870.  In  Hickman  v.  Parlin-Orendorff  Co.,  supra, 
the  party  had  intervened.  The  chancery  court  of  Prairie  county  hav- 
ing acted  in  this  proceeding  without  jurisdiction,  the  possession  of  the 
receiver  is  wrongful,  as  much  so  as  if  the  chancery  court  should  see 
proper  to  appoint  an  administrator,  although  under  the  Constitution 
of  this  state  the  probate  court  alone  is  authorized  to  do  that.  The 
possession  by  a  receiver  thus  appointed  by  a  court  without  jurisdic- 
tion makes  him  a  trustee  for  the  benefit  of  the  true  owner,  the  bank- 
rupt corporation  in  this  case,  before  the  appointment  of  a  receiver 
by  this  court,  and  now  for  the  receiver  of  the  bankrupt  estate. 

The  motion  of  the  receiver,  asking  for  a  dissolution  of  the  restrain* 
ing  order  and  the  setting  aside  of  the  order  directing  the  receiver  of 
the  state  court  to  surrender  the  property  to  the  bankruptcy  court,  is 
denied.  All  expenses  incurred  by  the  receiver  for  the  preservation 
of  the  property,  and  compensation  for  his  services  to  the  extent  they 
were  beneficial  to  the  estate,  will  be  allowed,  when  presented  to  this 
court,  in  conformity  with  the  rule  laid  down  in  Randolph  v.  Scruggs, 
190  U.  S.  533,  23  Sup.  Ct  710.  47  h.  Ed.  1165, 


In  re  COX. 
(District  Gonrt,  D.  New  Mexico.    Jnne  1,  1912J 

1.  Bankbuptct  (§  228*) — Referee's  Decision — Review. 

On  an  appUcation  to  review  a  referee's  decision  in  bankruptcy  proceed- 
ings, an  presumptions  are  in  favor  of  the  correctness  of  the  referee's  de- 
cision as  to  the  facts  on  conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  387;  i>ec. 
Dig.  §  228.* 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  '43 
C.  C.  A.  9.] 

2.  Husband  and  Wife  (8  40*) — ^Aobeeiobnt  to  Pat  fob  Services — Husband 

AND  Wife. 

Where  a  bankrupt,  operating  a  business,  placed  on  his  wife  the  duty 
of  keeping  the  books  and  accounts,  such  act  was  sufficient  to  raise  an 
implied  promise  to  compensate  her  therefor,  in  the  absence  of  an  ex- 
press contract  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |  222; 
Dec.  Dig.  S  40.*] 
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8L   BAlfKBUPTOT    (I  840*) — CUlTUB — SEBV1CE8. 

Evidence  held  to  sastain  a  referee's  findingr  of  a  contract  by  tbe 
bankrupt  to  pay  bis  wife  a  salary  for  her  services  as  bookkeeper  and 
accountant  in  bis  business. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  527;  Dec. 
Dig.  §  340.*] 

4  Bankbuptoy  (§  116*) — Wife's  Sepabatb  Pbopebtt— Evidence. 

Evidence  held  to  sustain  a  referee's  decision  that  certain  real  prop- 
erty was  the  separate  property  of  the  bankrupt's  wife. 
[Ed   Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  llC'l 

6.  Bankbuptot  (§§  116,  314*) — Ownbbship  op  Property — Estoppel. 

Where  a  statement  of  a  bankrupt's  assets,  made  to  a  bank  as  a  basis 
for  credit,  did  not  show  that  the  bankrupt  was*  indebted  to  his  wife  for 
services  rendered  as  his  bookkeeper,  and  included  certain  real  property 
as  belonging  to  him,  but  no  credit  was  extended  on  the  faith  of  the 
statement,  whereupon  the  husband  became  a  bankrupt,  the  wife  was  not 
estopped  by  the  statement  to  claim  salary  unpaid,  and  also  that  she 
owned  the  real  property  as  her  separate  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  469-473, 
478,  483-487.  489,  490;   Dec.  Dig.  §§  116,  314.*] 

In  Bankruptcy.  In  the  matter  of  bankruptcy  proceedings  of  Isaac 
H.  Cox.  On  petition  to  review  a  referee's  order  allowing  two  claims 
for  wages  filed  by  Cora  E.  Cox,  t*he  bankrupt's  wife,  and  to  review 
an  order  declaring  certain  real  property  to  be  the  separate  property 
of  said  claimant.    Affirmed. 

Summers  Burkhart,  of  Albuquerque,  N.  M.,  for  trustee. 
M.  E.  Hickey,  of  Albuquerque,  N.  M.,  for  claimant. 

POPE,  District  Judge.  This  review  complains  of  the  finding  of 
the  referee  upon  two  matters,  each  one  purely  of  fact.  The  first 
complaint  is  because  of  the  finding  of  the  referee  in  favor  of  a  claim 
of  Mrs.  Cox,  the  wife  of  the  bankrupt,  for  wages  as  bookkeeper  for 
her  husband.  This  is  composed  of  two  items,  one  a  preferred  claim 
for  $255,  for  the  three  months  immediately  preceding  the  adjudica- 
tion, and  the  other  a  general  claim  for  $3,605  for  services  to  the 
bankrupt  for  several  years  prior  to  that  time  at  the  rate  of  $85  per 
month.  The  other  complaint  is  against  the  decision  of  the  referee 
declaring  Mrs.  Cox  to  hold  as  her  separate  property  an  undivided 
one-half  interest  to"  lots  7,  8,  9,  10,  11,  and  12,  in  block  3,  Brownwell 
&  Lail  addition  to  the  city  of  Albuquerque. 

[1]  As  these  matters  turn,  upon  decisions  purely  of  fact,  all  pre- 
sumptions must,  of  course,  as  stated  .in  Collier  on  Bankruptcy  (8th 
Ed.)  page  504,  exist  in  favor  of  the  correctness  of  the  referee's  de- 
cision. Under  such  circumstances  the  duty  of  a  reviewing  court  is 
very  similar  to  that  of  an  appellate  court  in  reviewing  the  verdict  of 
a  jury  or  the  decision  of  a  trial  judge,  where  the  evidence  is  conflict- 
ing. The  reports  frequently  contain  expressions  showing  the  defer- 
ence paid  by  reviewing  courts  to  the  findings  of  a  referee,  who  has 
heard  the  testimony  of  the  witnesses,  and  has  thus  been  able  to  judge, 
from  their  conduct  and  demeanor  on  the  stand,  and  from  other  cir- 
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cumstances  before  him,  and  not  before  the  reviewing  court,  the 
weight  to  be  given  such  testimony.  Thus  in  Coder  v.  McPherson,  152 
Fed.  951,  82  C.  C.  A.  99,  decided  by  the  Circuit  Court  of  Appeals  for 
this  Circtiit,  the  Circuit  Court  of  Appeals  reversed  the  District  Judge 
and  sustained  the  referee,  remarking  that  the  opportunities  of  the 
latter  for  weighing  the  testimony  were  superior  to  those  of  the  Dis- 
trict Judge.  Giving  to  the  referee's  findings  in  this  case,  therefore, 
all  of  the  presumptions  which  should  attach  to  them,  are  the  two  find- 
ings complained  of  to  be  sustained? 

[2,3]  As  to  the  first  of  these,  allowing  the  claim  of  the  wife  of 
the  bankrupt  for  services,  it  is  undisputed  that  during  all  the  time 
for  which  charges  were  made  she  acted  as  bookkeeper,  collector,  and 
assistant  in  the  business  for  her  husband.  This  situation,  placing 
Upon  the  wife  business  duties,  would,  independent  of  proof  of  any 
express  contract,  raise  an  implication  of  compensation.  The  wife 
testifies  that  there  .was  an  express  agreement  that  she  was  to  be  paid 
$85  per  month.  There  is  no  direct  testimony  contradicting  this.  It 
is  said,  however,  that  the  circumstances  are  sufficient  to  overcome 
this  direct  testimony  on  her  behalf.  It  is  said  that  the  books  of  ac- 
count, containing  her  account  for  compensation  bear  earmarks  of 
fraud,  in  that  they,  although  covering  a  period  qf  several  years,  are 
all  written  in  the  same  ink,  and  with  apparently  the  same  pen,  and  thus 
bear  evidence  of  having  been  'made  up  for  the  occasion.  It  is  also 
said  that  this  account  is  not  indexed,  as  are  the  other  accounts  in  the 
book,  thus  indicating  it  to  be  an  afterthought.  It  is  also  pointed  out 
that  in  a  statement  made  by  the  bankrupt  to  one  of  the  Albuquerque 
bankers,  shortly  before  the  adjudication,  no  mention  is  made  of  this 
indebtedness  to  the  wife,  although  this  statement  was  made  up  by 
the  wife  in  her  capacity  as  bookkeeper. 

A  careful  examination  of  the  book  does  not  lead  to  the  conclusion 
that  the  account  was  fraudulently  entered.  The  penmanship  and  ink 
are  similar  to  that  utilized  in  other  accouhts  of  about  the  same  date, 
and  the  failure  to  index  it  cannot,  under  the  circumstances,  be  given 
the  weight  contended  for.  It  was  Mrs.  Cox's  purpose  evidently  not 
to  insist  upon  th^  payment  of  this  money  from  her  husband,  unless 
business  should  justify  it.  Indeed,  during  the  entire  period  she  drew 
only  $250  on  account.  Under  such  circumstances,  the  keeping  of  her 
account  was  more  in  the  nature  of  a  memorandum  than  as  a  live  ac- 
count, for  frequent  reference,  as  in  the  case  of  other  creditors.  While 
the  indexing  of  these  latter  was  a  matter  of  practical  importance, 
the  indexing  of  her  account  was  not.  The  same  observations  apply 
to  the  circumstance,  upbn  which  the  trustee  has  commented,  that  part 
of  a  page  is  utilized  for  her  account.  The  failure  of  Mrs.  Cox  ta 
include  her  account  in  the  statement  made  to  Mr.  Strickler  is  ex- 
plained by  her  on  the  ground  that  it  was  not  her  purpose  to  insist 
upon  the  payment  from  her  husband,  had  Mr.  Strickler  given  them  a 
further  line  of  credit,  enabling  them  to  continue  the  business.  This 
explanation  does  not  seem  unreasonable,  and  the  circumstances  do  not 
impress  me  as  precluding  the  assertion  of  her  claim,  when,  after  a 
failure  to  secure  an  extension  of  credit,  her  husband  went  into  bank- 
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ruptcy.  It  does  not  appear  that  Mr.  Strickler  or  any  one  else  was 
misled,  to  act  to  his  injury,  by  the  contents  of  the  statement  from 
Mrs.  Cox  either  in  the  respect  just  mentioned  or  in  that  to  be  pres- 
ently considered.  There  is,  therefore,  no  element  of  estoppel  oper- 
ating against  the  assertion  by  Mrs.  Cox  of  her  claim. 

[4]  As  to  the  claim  that  the  referee  erred  in  declaring  the  real 
estate  above  mentioned  to  be  the  separate  property  of  Mrs.  Cox,  the 
facts  may  be  briefly  stated.  This  property  was  bought  the  early  part 
of  1905.  The  record  shows  that  the  purchase  price  was  $575,  $300 
cash,  and  the  balance  represented  by  a  note  for  $275,  due  June  16, 
1905.  The  initial  $300  was  contributed  by  a  person  other  than  Mr. 
Cox,  who,  according  to  the  testimony  of  Mrs.  Cox,  was  joining  with 
her  in  the  purchase  of  the  property.  The  note  for  $275,  above  men- 
tioned, was  signed  by  Mrs.  Cox  and  her  husband;  but  Mrs.  Cox 
signed  first,  and  it  is  testified  both  by  her  and  her  husband  that  his 
signature  was  required  only  by  way  of  security.  When  the  note  be- 
came due  in  June,  1905,  it  was  taken  up,  Mrs.  Cox  testifies,  with 
money  sent  her  by  her  father.  There  are  several  circumstances  which 
go  to  sustain  the  testimony  of  Mrs.  Cox  and  her  husband,  to  the  ef- 
feet  that  this  property  was  being  acquired  by  her  individually.  The 
receipt  given  for  the  first  payment  ran  to  her,  and  not  to  her  husband. 
She  is  the  first  signer  on  the  note  for  $275.  The  deed,  when  made 
out,  while  not  in  the  record,  was,  as  we  understand  from  the  argu- 
ment, made  out  to  her. 

As  against  this  it  is  urged  that  her  father  was  a  mining  prospector, 
who  had  never  upon  any  other  occasion  given  her  anything,  and  who 
died  not  long  thereafter,  leaving  absolutely  no  estate.  It  is  argued 
that  it  is  extremely  improbable  that  he  could  or  would  have  sent  her 
$275  for  this  purpose.  Combatting  this,  however,  there  is  the  im- 
probability that  her  husband,  who  likewise  seems  at  all  times  to  have 
operated  upon  little  capital,  would  have  been  able  to  let  her  have  the 
money  for  this  purpose.  It  is  also  pointed  out  that  in  the  statement 
to  Mr.  Strickler  this  real  estate  is  listed  as  the  property  of  Mr.  Cox, 
rather  than  of  the  claimant.  It  is  explained  by  Mrs*.  Cox,  however, 
that  this  listing  was  purely  to  assist  her  husband's  credit,  and  with 
the  intention,  had  Mr.  Strickler  extended  further  credit,  that  this 
property  should  go  in  with  the  bulk  of  her  husband's  estate  in  secur- 
ing a  restoration  of  his  financial  status. 

[5]  There  being,  as  above  pointed  out,  no  element  of  estoppel,  these 
circumstances  do  not  impress  me  as  throwing  effective  doubt  upon 
the  truth  of  the  testimony  of  Mrs.  Cox.  The  referee  saw  and  heard 
her  and  her  husband  upon  the  stand,  and  in  believing  them  the  court 
cannot  say  he  was  wrong. 

The  orders  appealed  from  will  be  accordingly  affirmed. 
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THE  CITY  OF  MILFORB. 
(District  CJourt,  D.  Maryland.    October  9,  1912.) 

1,  MABimfB  Liens  (§  21*) — ^Repaibs  and  Supplies — Constbuction  of  Stat- 

ute— "Pebson  Intbusted  with  Management." 

A  corporation  of  Baltimore,  which  was  In  possession  of  a  steamer, 
registered  elsewhere,  under  a  contract  of  purchase,  although  it  had  not 
paid  the  purchase  price,  and  the  title  was  retained  by  the  vendor,  was  a 
"person  intrusted  with  management,"  within  Act  June  23,  1910,  c.  373, 
fi  2,  36  Stat.  604  (U.  S.  Comp.  St  Supp.  1911,  p.  1192),  and  presumptively 
authorized  to  order  repairs  and  supplies;  and  persons  furnishing  the 
same  were  entitled  to  a  lien  on  the  vessel  therefor,  in  the  at>8ence  of 
knowledge  on  their  part,  or  anything  to  put  them  on  inquiry,  as  to  the 
terms  of  the  contract,  as  required  by  section  3  of  the  act 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cent  Dig.  §  26 ;  Dec 
Dig.  §  21.*] 

2.  Mabitims  Liens  (|  24*) — Repaibs  and  Supplies — Constbuction  of  Stat- 

ute. 

The  provision  of  Act  June  23,  1910,  c.  373,  J  1,  36  Stat  604  (U.  S. 
Comp.  St.  Supp.  1911,  p.  1192),  that  to  entitle  one  furnishing  repairs 
and  supplies  to  a  vessel  to  a  maritime  lien  therefor.  It  shall  not  be  nec- 
essary to  allege  or  prove  that  credit  was  given  to  the  vessel,  in  the  ab- 
sence of  any  agreement  on  the'  subject  renders  it  immaterial  whether 
or  not  the  furnisher  intended  to  give  credit  to  the  vessel. 

[Ed.  Note. — For  other  cases,  see  Maritime  Liens,  Cen^  Dig.  |  30;  Dea 
Dig.  §  24.* 

Maritime  Hen  for  supplies  and  services,  presumption  as  to  credit  to 
vessel,  see  note  to  the  George  Dumolg,  15  O.  O.  A.  679.] 

In  Admiralty.  Suit  to  enforce  maritime  liens  against  the  steamer 
City  of  Milford ;  Stephen  C.  Puckette,  claimant.    Decree  for  libelants, 

Arthilr  D.  Foster  and  John  Henry  Skeen,  both  of  Baltimore,  Md., 
for  libelant. 
J.  Craig  McLanahan,  of  Baltimore,  Md.,  for  intervening  petitioner. 
Wells  &  McCormick,  of  Baltimore,  Md.,  for  respondent 

ROSE,  District  Judge.  The  original  libelants,  and  those  who  sub- 
sequently filed  intervening  petitions  or  libels,  will  be  referred  to  col- 
lectively as  the  libelants.  For  repairs  made,  supplies  furnished,  or 
services  rendered  they  claim  maritime  liens  upon  the  City  of  Milford, 
a  steamboat  enrolled  at  the  custom  house  of  the  port  of  Georgetown, 
in  the  District  of  Columbia.  It  will  be  called  the  ship.  Stephen  C. 
Puckette,  a  resident  of  the  state  of  Tennessee,  is  the  claimant  He  will 
be  referred  to  as  such.  The  Maryland  Steamboat  Company  is  a  Dela- 
ware corporation.    It  will  be  called  the  company. 

[1]  When  the  indebtedness  to  the  libelants  arose,  the  company  was 
an  agreed  purchaser  of  the  ship.  As  such  it  was  intrusted  with  the 
management  thereof  at  the  port  of  supply;  that  is,  at  Baltimore. 
There  is  no  question  that  it  is  liable  to  the  libelants  for  the  amount 
of  their  claims.  Orders  for  supplies,  repairs,  and  services  were  given 
sometimes  by  the  master  of  the  ship,  sometimes  by  its  officers  or  mem- 
bers of  its  crew,  by  direction  or  with  the  knowledge  and  approval  of 
the  master,  and  sometimes  by  the  company  itself.    At  the  time  these 

•For  oUier  cases  see  same  topic  A  8  nttubbb  in  Dec.  A  Am.  Digs.  1S07  to  date,  A  Rep'r  Indexes 
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debts  were  contracted  the  company's  possession  of  the  ship  was  nei- 
ther tortious  nor  unlawful.  If  these  facts  stood  alone,  under  the  ex- 
press provisions  of  the  act  of  June  23,  1910  (36  Statutes  at  Large, 
604),  the  libelants  would  have  maritime  liens  upon  the  ship.  The 
claimant  says,  however,  there  is  another  side  to  the  story.  He  pro- 
duces the  written  instrtmient  by  which  the  company  was  given  pos- 
session and  management  of  the  ship.  It  is  dated  the  24th  of  June, 
1912.  It  recites  that  the  claimant  had  that  day  sold  the  ship  to  the 
company  for  $26,500,  of  which  $1,<)00  was  paid  in  cash.  For  the  re- 
mainder the  company  had  given  the  claimant  its  promissory  notes, 
one  of  which,  for  $1,000,  was  payable  on  the  9th  day  of  July,  1912, 
and  four  others,  for  $6,125  each,  were  payable,  respectively,  on  the 
24th  day  of  July,  August,  September,  and  October,  1912.  The  $1,- 
000  note  was  paid.    Nothing  was  paid  on  any  of  the  others. 

The  original  libel  in  this  case  was  filed  on  the  30th  of  July.  At 
about  that  time  the  company  went  into  receivers'  hands.  The  agree- 
ment between  the  company  and  the  claimant  provided  that  until  the 
notes  were  fully  paid  the  lattet  was  to  retain  title  to  the  ship.  As 
further  security  the  company  assigned  to  him  subscriptions  to  its 
stock  to  the  amount  of  upwards  of  $26,000.  Until  default  the  com- 
pany was  to  have  the  use  of  the  ship  for  operations  on  the  Chesa- 
peake Bay.  So  long  as  any  of  the  purchase  money  remained  unpaid 
it  was  to  remain  under  the  control  and  management  of  the  engineer 
of  the  claimant.  Such  engineer  continued  to  hold  that  position  on 
board  the  ship  during  the  time  it  was  in  the  company's  possession. 
So  far  as  the  libelants  were  concerned,  he  appeared  to  be  the  ship's 
engineer  and  nothing  more.  There  was  nothing  to  suggest  to  them 
that  he  was  not,  like  the  other  officers  and  the  crew,  a  mere  employe 
of  the  company. 

On  or  before  the  1st  of  July,  1912,  the  company  was  required  to 
furnish  good  bond  in  the  sum  of  $5,000,  conditioned  to  protect  the 
claimant  against  suit  or  damage  by  reason  oi  liens  or  other  claims 
against  the  ship  arising  through  or  under  it.  The  bond  was  given. 
The  amount  of  the  claims  proved  in  this  case  does  not  reach  $2,500. 
The  real  parties  in  interest  to  this  controversy  are  the  libelants  and 
the  surety  on  this  bond.  The  latter  is  carrying  on  the  litigation  in 
the*  name  of  the  claimant.  It  is  clearly  entitled  so  to  do.  The  claim- 
ant says  that  the  libelants  cannot  hold  the  ship.  He  contends  that  by 
the  exercise  of  reasonable  diligence  they  could  have  ascertained  that, 
because  of  the  terms  of  the  agreement  for  sale  of  the  ship,  the  com- 
pany was  without  authority  to  bind  it. 

There  is  nothing  in  the  evidence  to  suggest  that  any  of  the  libelants 
had  notice  that  the  company  was  not  the  sole  owner  of  the  ship.  A 
number  of  them  proved  that,  before  extending  credit,  they  were  told 
that  the  company  owned  the  ship.  These  statements  were  made  by  its 
agents,  acting  for  it  in  the  premises.  Only  one  witness  was  produced 
on  behalf  of  the  claimant.  He  is  the  gentleman,  who  during  the  short 
business  life  of  the  company,  was  its  vice  president  atid  general  man- 
ager. Some  of  the  libelants  had  testified  that  he  told  them  that  the 
company  owned  the  ship     He  says  that  in  so  testifying  some  of  them 
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are  mistaken.  He  is  not  prepared  to  deny  that  he  may  have  made 
such  a  statement  to  the  representative  of  one  of  the  libelants.  He 
does  not  remember  whether  he  did  or  did  not.  It  is  quite  possible 
that  he  does  not  accurately  recall  everything  that  in  this  connection 
he  said  to  some  of  the  others.  I  am  persuaded  that  those  witnesses 
who  have  testified  that  he  and  the  other  agents  of  the  company  led 
them  to  believe  that  it  was  the  owner  of  the  ship  have  testified  truth- 
fully and  accurately. 

The  claimant's  engineer  in  person  gave  the  orders  for  some  of  the 
supplies,  repairs,  or  services.  He  approved  the  bills  for  others.  He 
was  not  produced  as  a  witness,  nor  was  the  claimant,  or  any  agent 
or  employe  of  the  claimant,  put  upon  the  stand.  The  latter  says  that, 
had  the  libelants  exercised  the  reasonable  diligence  required  by  the 
statute,  they  would  have  made  further  inquiry  before  extending  credit 
He  points  out  that  the  company's  business  office  was  in  Baltimore. 
That  was  the  port  of  supply.  It  would  have  been  easy  for  the  libel- 
ants, who  were  all  Baltimoreans,  to  have  made  inquiries  at  its  office. 
If  they  had,  the  person  to  whom  they  would  have  addressed  their 
questions  presumably  would  have  been  the  gentleman  who  told  several 
of  them  that  the  company  owned  the  ship. 

It  does  not  appear  that  any  inquiries  made  at  the  company's  office 
would  have  given  the  libelants  any  other  or  different  information  from 
that  which  they  received.  Doubtless,  had  the  libelants  cross-examined 
the  general  manager  of  the  company  as  to  whether  his  company  had 
fully  paid  for  the  ship,  and,  if  it  had  not,  what  rights  the  vendor  had 
retained  therein,  they  would  have  received  truthful  answers.  They 
could  have  had  the  records  of  the  Georgetown  custom  house  searched. 
They  could  have  there  learned  who  appeared  to  be  its  owner.  Th$iy 
might  or  might  not  have  been  able  to  find  him,  or  some  agent  of  his. 
If  they  had  come  up  with  either,  they  could  have  learned  the  true  state 
of  the  case. 

Did  the  act  require  them  to  do  all  this?  Its  purpose  was  to  sim- 
plify the  law.  There  was  need  for  it.  The  battle  as  to  the  liability 
of  a  ship  for  materials  and  services  furnished  it  has  been  going  on  for 
centuries.  Judge  Lowell,  in  that  wonderfully  learned  and  exhaustive 
opinion  of  his  in  The  Underwriter  (D.  C.)  119  Fed.  713,  tells  the 
story  of  the  long  struggle.  He  shows  how  the  questions  of  substan- 
tive law  and  of  policy  involved  had  in  the  course  of  hundreds  of  years 
become  confused  and  complicated,  by  being  mixed  up  with  differences 
as  to  rules  of  procedure  and  with  disputes  as  to  jurisdiction  between 
the  courts  of  admiralty  and  those  of  common  law.  Rights  of  ma- 
terialmen might  depend  upon  whether,  when  they  furnished  supplies, 
the  ship  was  in  a  foreign  or  in  a  domestic  port.  In  this  coimtry  a 
port  of  another  state  was  a  foreign  port.  A  materialman  at  Buffalo, 
who  there  put  supplies  on  board  of  a  ship  owned  in  New  York  City, 
might  not  have  a  lien.  If  like  supplies  were  furnished  the  ship  when 
she  was  lying  in  Jersey  City,  within  sight  of  the  owner's  office  in 
Manhattan,  the  ship  would  be  bound  for  them.  The  distinction  be- 
tween foreign  and  domestic  ports  had  come  to  be  without  substantial 
reason.    Congress,  in  the  act  referred  to,  has  abolished  it 


Digitized  by 


Google 


THB  orrr  of  milfobd  959 

As  the  law  stood  before  Congress  spoke,  a  materialman  would  un- 
der some  circumstances  have  a  lien,  if  he  could  prove  that  he  had 
given  credit  to  the  ship,  while  he  would  not  have  it,  if  it  appeared 
that  he  had  trusted  the  owner.  When  it  became  necessary  to  go  into 
an  inquiiy  as  to  whether  he  had  furnished  the  supplies  on  the  credit 
of  the  ship  or  of  the  o\yner,  the  less  scrupulous  he  was  the  better  the 
chance  of  his  getting  his  money.  Congress  said  that  for  the  future  it 
should  not  be  necessary  to  allege  or  prove  that  credit  was  given  to  the 
vessel. 

Compliance  with  the  requirement  of  a  state  statute  was  in  many 
cases  a  necessary  condition  precedent  to  the  successful  assertion  of  a 
lien  against  the  ship.  Those  statutes  differed.  Many,  if  not  most, 
of  them  required  lien  claims  to  be  filed  in  some  state  office,  yet  the 
liens  were  not  enforceable  in  the  state  courts.  Such  requirements  had 
ceased  to  serve  any  useful  purpose.  The  act  in  terms  superseded  the 
provisions  of  all  such  state  statutes. 

Under  some  circtunstances,  as  the  law  formerly  was,  a  supply  man 
might  have  a  lien,,  had  he  made  his  bargain  with  the  master,  and  not 
with  the  owner.  It  is  possible  that  under  some  other  states  of  fact 
the  reverse  might  have  been  true.  The  act  declares  that  the  lien  shall 
exist  when  the  supplies  had  been  furnished  upon  the  order  of  the 
owner  or  owners  of  a  vessel,  or  of  a  person  by  him  or  them  author- 
ized. It  says  that  authority  from  the  owner  to  procure  supplies  shall 
be  presumed  to  have  been  given  to  the  managing  owner,  the  ship's 
husband,  the  master,  or  any  person  to  whom  tlie  management  of  the 
vessel  at  the  port  of  supply  is  intrusted,  including  therein  such  officers 
and  agents,  when  appointed  by  a  charterer,  by  an  owner  pro  hac  vice, 
or  by  an  agreed  purchaser  in  possession  of  the  vessel. 

The  general  purpose  of  this  enactment  is  plain.  Hereafter,  when 
supplies  are  furnished  for  a  ship  to  one  lawfully  having  the  manage- 
ment of  the  ship,  the  presumption  is  that  the  ship  is  liable  for  them.  If 
the  materialman  knows  nothing  about  the  authority  of  the  person  in  pos- 
session of  the  ship,  except  that  he  visibly  has  the  management  of  it, 
he  may  furnish  the  supplies,  and  the  ship  will  be  bound  for  them. 
But  he  may  knoV  something  more.  He  may  have  knowledge  that 
the  person  intrusted  with  the  management  of  the  ship  has,  by  agree- 
ment with  the  real  owner  of  the  ship,  no  right  to  subject  it  to  liens. 
If,  under  such  circumstances,  a  materialman  furnishes  supplies,  he 
cannot  hold  the  ship.  If  he  could,  he  would  profit  by  his  own  wrong. 
Even  when  he  does  not  know  certainly  that  the  person  having  the 
management  of  the  ship  has  no  authority  to  bind  it,  he  may  have 
learned  such  facts  or  circtunstances  as  will  suggest  to  him  the  prob- 
ability that  such  may  be  the  case.  If  so,  he  may  not  shut  his  eyes 
and  his  ears  to  further  inquiry.    He  cannot  say: 

'*I  admit  that  I  beard  something  whlcli,  if  true,  indicated  that  the  person 
who  was  ordering  the  supplies  had  no  right  to  bind  tbe  ship  for  them;  but 
I  did  not  know  whether  tiiat  which  I  had  heard  was  true  or  not  I  could 
easily  have  made  inquiries,  and,  if  I  had  inquired,  I  would  have  found  out 
the  truth;  but  I  did  not  do  so." 
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He  who  is  so  careless  of  other  men's  rights  will  find  that  his  own 
will  be  determined,  not  by  what  he  absolutely  knew,  but  by  what  it 
was  in  his  power  to  find  out,  if  he  had  acted  with  ordinary  and  rea- 
sonable care.  And  so  the  act  provides  that  nothing  in  it  shall  be  con- 
strued to  confer  a  lien  when  the  furnisher  knew,  or  by  the  exercise 
of  reasonable  diligence  could  have  ascertained,  that  because  of  the 
terms  of  the  charter  party,  or  agreement  for  sale  of  the  vessel  or  for 
any  other  reason,  the  person  ordering  the  repairs,  supplies,  or  other 
necessaries  was  without  authority  to  bind  the  vessel  therefor. 

Before  this  proviso  can  have  any  application,  something  must  have 
occurred  to  put  the  furnisher  of  the  supplies  upon  inquiry.  The  pro- 
viso is  a  proviso.  It  is  to  be  understood  in  such  sense  as  will  har- 
monize it  with  the  general  purpose  of  the  act.  That  purpose  was  to 
make  the  management  of  a  vessel  at  its  port  of  supply  presumptive 
evidence  of  the  right  to  bind  it  for  supplies  there  furnished.  That 
purpose  prevails  unless  it  shall  be  shown  that  the  person  so  managing 
the  vessel  was  unlawfully  or  tortiously  in  possession  or  charge 
of  it,  or  unless  something  has  been  brought  to  the  knowledge 
or  attention  of  the  person  furnishing  the  supplies  which  in  honesty 
and  good  conscience  puts  upon  him  the  duty  of  inquiry  as  to  whether 
the  person  who  has  the  management  of  the  ship  has  the*  right  to 
pledge  its  credit.  The  lola  (D.  C.)  189  Fed.  979;  The  Ha  Ha  (D.  C.) 
195  Fed.  1013;  The  Thomas  W.  Rodgers  (D.  C.)  197  Fed.  772. 

The  cases  cited  by  the  learned  advocates  for  the  claimant  have  been 
carefully  considered.  Those  of  them  in  which  the  facts  are  at  all 
similar  were  decided  before  the  radical  change  of  law  brought  about 
by  the  enactment  of  the  act  of  1910. 

It  is  neither  necessary  nor  appropriate  to  attempt  to  suggest  what 
circuiiistances  will  be  sufficient  to  put  a  supply  man  upon  inquiry. 
In  this  case  it  is  not  contended  that  there  were  any.  Moreover,  the 
agent  of  the  claimant  was  on  the  vessel,  knew  that  all  these  supplies 
were  being  furnished  to  it,  himself  ordered  an  appreciable  portion 
of  them,  and  did  nothing  to  warn  those  who  were  supplying  them 
that  the  ship  was  not  to  be  bound  for  them. 

[2]  It  is  contended  that  in  any  event  the  intervening  libel  of  Min- 
ton  &  Denton  must  be  dismissed.  One  of  the  firm  had  testified  that 
the  amount  of  their  claim  was  the  correct  amount  due  by  the  ship; 
that  the  bill  had  been  made  out  to  the  ship  in  accordance  with  what 
he  said  was  the  custom.    He  was  then  asked : 

"Whom  did  you  trust,  to  whose  credit  did  you  sell  these  goods — the  steam- 
er's credit,  or  the  Maryland  Steamboat  (3ompaiiy's  credit?" 

*He  answered: 
"The  Maryland  Steam^boat  Company,  as  owners.** 

He  subsequently  said  that  he  had  given  credit  to  the  ship.  The 
larger  part  of  his  bill  was  actually  ordered  by  the  engineer,  who  was 
the  actual,  although,  so  far  as  the  libelants  were  concerned,  the  un- 
disclosed, agent  of  the  claimant. 
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The  provision  of  the  act  which  says  that  it  shall  not  be  necessary 
to  allege  or  to  prove  that  credit  was  given  to  the  vessel  was  intended 
in  part  to  render  irrelevant  inquiries  made  of  the  witness  as  to  his 
state  of  mind  at  the  time  he  furnished  the  supplies. 
^  Taking  into  account  the  whole  testimony  of  the  witness  and  all  the 
circumstances,  the  reasonable  conclusion  is  that  his  firm,  lilce  the  rest 
of  the  supply  men,  have  a  maritime  lien  upon  the  ship  for  the  amount 
of  their  daim. 

A  decree  will  be  entered  in  accordance  with  the  conclusions  stated 
in  this  opinion. 


In  re  DURAN  MBRCANTIIiB  CO. 

(District  Gourt,  D.  New  Mexico.    October  6,  1912.) 

No.  12. 

(ByUahus  l>y  the  Court.) 
1.  Banxbuptot  (J  482*)— ^tos  op  Attornktb— "Cost  of  Admikibtiutiok.'* 

Whether  fees  claimed  by  the  attorney  for  the  bankrupt  are  allowable 
depends  npon  whether  the  services  rendered  were  for  "cost  of  adminis- 
tration"; that  is,  whether  as  roidered  they  conduced  to  the  benefit  of 
the  estate  and  its  prompt  administration. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  |(  874-^6, 
897;  Dec.  Dig.  (  482.* 

Fbr  other  definitions,  see  Words  and  Phrases,  toI.  2,  p.  1640.] 
2l  Bankbuptct  ((  817*) — ^Fkbs  of  Attobnkts— Reduction  in  TAXxa 

Under  this  rule  services  by  the  attorney  for  the  bankrupt  in  securing 
a  reduction  in  the  taxes  charged  against  the  estate  are  proper^  for 
compensation  out  of  the  estate^  where  rendered  Just  before  bankruptcy 
proceedings  and  with  the  view  thereto,  and  where  the  effect  was  to  re- 
duce considerably  what  would  otherwise  have  been  a  paramount  lien 
upon  the  estate. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  (S  4d3-495; 
Dec.  Dig.  §  317.*1 
8.  Bankbuptct  (f  482*) — ^FBes  of  Attobnbt&— Sbctjbinq  Sxat  Obdeb— Dbaw- 
iNG  Papebs — ^Attending  Bankbupt  Befobe  Refbbbe. 

Under  this  rule,  and  for  reasons  similar  to  those  last  given,  services 
in  securing  a  stay  order  against  the  prosecution  of  an  attachment  suit 
in  the  state  court,  pending  at  the  date  of  adjudication,  are  properly  con- 
sidered in  fixing  the  fee,  as  are  services  in  drawing  the  schedules  and 
other  papers  necessary  to  the  adjudication,  and  services  necessarily 
performed  in  attending  the  bankrupt  before  the  referee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §|  874-876, 
887;   Dec.  Dig.  |  482.*] 

4.  Bankbuptct  (8  482*) — ^Fees  of  Attobneys — Seoubing  Dischabob. 

Services  rendered  the  bankrupt  in  securing  his  discharge  are  no  part 
of  the  "cost  of  adjudication,"  and  may  not  be  allowed  for  in  fixing  at- 
.torney's  fees. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  U  874-876, 
897;   Dec  Dig.  §  482.*] 

5.  Bankbuptoy  (I  482*)— Fees  of  Attobnets— Amottnt. 

In  the  present  case,  held,  that  $50  was  ample  compensation  for  pre- 
paring and  filing  schedules  and  other  papers  necessary  to  the  adjudica- 
tion, $25  for  attending  the  bankrupt  before  the  referee,  and  $25  for  se- 
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curing  the  stay  order  against  tlie  prosecution  of  the  case  in  the  state 
court  I 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  If  874-876, 
897;    Dec.  Dig.  §  482.*] 

In  the  matter  of  bankruptcy  of  the  Duran  Mercantile  Company. 
On  motion  to  fix  fees  of  attorney  for  bankrupt 

Renehan  &  Wright,  of  Santa  Fe,  N.  M.,  for  attorney. 
Frances  C.  Wilson,  of  Santa  Fe,  N.  M.,  for  trustee. 

POPE,  District  Judge.  This  is  a  matter  perhaps  of  importance  as 
a  precedent,  as  thej-e  will  be  from  time  to  time  this  question  of  at- 
torney's fees  for  bankrupts  coming  before  the  coiut.  The  court  will 
therefore  commit  to  record  its  views  as  to  this  particular  fee. 

It  is,  of  course,  realized  that  charges  in  any  particular  case  arc 
regulated  by  its  peculiar  facts,  yet  there  are  general  considerations 
which  affect  the  matter  of  compensation  to  bankrupt's  attorneys  in  all 
cases.  The  bankruptcy  law,  of  course,  is  framed  with  the  idea  of 
administration  with  the  greatest  possible  economy,  and,  as  expressed 
in  some  authorities,  the  purpose  of  the  act  is  to  administer  so  that 
allowances  shall  be  made  sparingly  and  with  great  caution.  The  fee 
here  claimed  is  $250  in  an  estate  involving  some  $4,500. 

[2]  The  first  service  which  the  court  has  to  deal  with  is  that  in 
connection  with  the  reduction  of  taxes.  While  this  appears  to  have 
been  rendered  prior  to  the  adjudication,  yet,  according  to  the  undis- 
puted testimony,  it  was  rendered  as  a  part  of  the  consultation  with 
the  bankrupt,  and  with  the  view  to  these  bankruptcy  proceedings.  It 
involved  a  trip  to  Estancia,  a  point  some  50  miles  away,  with  ^a  view 
to  examining  the  records,  in  order  that  this  charge,  which,  being  for 
taxes,  would  be  a  preferred  claim  upon  the  assets,  might  be  reduced, 
and  thus  leave  more  available  to  the  general  creditors. 

Now,  while  it  is  true  that  counsel  fees  incurred  by  the  parties  who 
subsequently  became  bankrupt,  and  not  tending  in  any  way  to  the 
advantage  of  the  future  estate,  cannot  be  deemed  a  proper  charge, 
in  cases  such  as  this,  as  a  part  of  counsel  fees  allowable  under  the 
Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U.  S.  Comp. 
St.  1901,  p.  3418]),  this  particular  service  was  for  the  benefit  of  the 
estate,  and  was  given  looking  towards  a  bankruptcy  proceeding,  and 
in  order  that  there  might  be  available  greater  assets  applicable  to  gen- 
eral as  distinguished  from  preferred  creditors.  It  would  thus  seem 
that  that  class  of  services  is  properly  included  in  the  compensation  al- 
lowed the  attorney  of  the  bankrupt  under  the  Bankruptcy  Act.  For 
this  service  it  is  my  view  that  a  reasonable  fee  would  be  $75.  This  is 
not  too  much,  for  counsel  was  necessarily  absent  from  his  office  for 
a  couple  of  days  on  the  trip  to  Estancia.  In  addition,  the  benefit  ac- 
cruing to  the  estate  was  considerable.  The  trip  and  the  subsequent 
consultations  with  the  district  attorney  resulted  in  a  tax  charge  of 
$600  or  $700  being  reduced  probably  a  half,  thus  benefiting  this  es- 
tate some  $350.    For  this  it  would  seem  that  $75,  even  on  the  basis  of 
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allowing  these  claims  sparingly '^  and  with  great  caution,  is  not  im- 
proper. 

[j]  The  next  service  was  for  drawing  and  filing  the  schedules  and 
other  court  papers.  Ordinarily  the  court  would  feel  in  these  bank- 
ruptcy cases  that  for  this  class  of  service,  which  is  largely  clerical, 
a  fee  of  $25  would  be  sufficient.  These  schedules,  as  a  rule,  can  be 
made  out  by  the  debtors  themselves,  if  they  have  reasonable  intelli- 
gence, and  the  utmost  that  can  be  required  is  perhaps  an  occasional 
consultation  with  their  attorney  as  to  what  is  a  just  claim,  and  his  as- 
sistance in  entering  the  schedules  upon  the  proper  printed  forms. 

This  case,  perhaps,  calls  for  larger  compensation,  in  that  it  was  a 
partnership  matter,  and  in  that  these  bankrupts  lived  at  a  great  dis- 
tance from  Santa  Fe,  entailing  some  correspondence.  The  testimony 
also  is  that  it  took  some  four  or  five  days  to  complete  the  schedules. 
While  this  amount  of  time  may  seem  excessive,  yet,  after  all,  the  un- 
disputed testimony  shows  that  this  amount  of  time  was  taken.  There 
may  have  been  other  circumstances  that  required  it.  The  court,  there- 
fore, in  view  of  the  facts  alleged  and  shown,  will  in  this  case  allow 
$50  as  a  reasonable  charge  for  the  preparation  and  filing  of  these 
schedules. 

The  next  claim  is  for  attending  the  bankrupt  on  several  days  be- 
fore the  referee.  The  court  deems  this  attendance,  if  really  for  any 
great  length  of  time,  as  largely  unnecessary.  There  is  nothing  to 
show,  either  from  the  record  or  from  the  oral  testimony,  that  there 
was  any  attack  made  upon  the  good  faith  of  these  bankrupts.  Their 
presence  before  the  referee  was  purely  for  the  information  of  cred- 
itors. .  Presence  of  their  counsel  was  hardly  necessary,  unless,  per- 
haps, for  the  first  day,  because  all  they  had  to  do  was  to  tell  what 
they  knew  about  the  business,  and,  if  their  failure  was  an  honest  one, 
no  advice  was  necessary  as  to  how  to  tell  the  truth.  In  this  class  of 
cases  the  court  will  consider,  unless  exceptional  circumstances  are 
shown,  that  an  allowance  of  $25  for  assistance  by  the  attorney  to  the 
bankrupt  rendered  before  the  referee  is  reasonable,  and  that  will  be 
allowed  in  this  case. 

Now,  as  to  the  next  item,  the  matter  of  the  stay  order  secured 
against  the  attachment  proceedings  brought  by  one  of  the  creditors  in 
the  district  court  of  Torrance  county,  the  court's  view  is  that  this  is 
compensated  properly  out  of  the  estate.  It  goes  to  the  administration 
of  the  estate  that  this  suit  should  be  arrested;  otherwise,  the  assets 
of  the  estate  will  be  diverted,  and  not  applicable  to  this  proceeding. 
The  work  thus  involved,  however,  was  very  small.  The  files  show 
that  there  was  a  petition  presented  and  a  stay  order  granted  the  same 
day,  with  leave  to  the  attachment  creditor  to  move  to  vacate  it  later, 
if  so  advised.  This  was  never  attempted,  and  therefore  it  stood.  The 
court  would  think  that  the  securing  of  such  an  order,  which  is  ordi- 
narily granted  ex  parte  and  as  a  matter  of  course,  would  be  so  formal 
a  service  as  ordinarily  to  call  for  not  more  compensation  than  $25. 
That  will  be  allowed  here. 

[1,4]  The  only  remaining  item  of  service  is  for  securing  the  dis- 
charge of  the  defendant,  which  involved  the  filing  of  the  petition, 
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giving  the  proper  notice,  and  securing  of  an  order  of  discharge.  The 
authorities  seem  to  differ  as  to  whether  this  is  a  proper  charge  against 
the  estate.  In  re  Bnindin  (D.  C.)  112  Fed.  306;  In  re  Christianson 
(D.  C.)  175  Fed.  867.  The  wording  of  the  statute— Bankruptcy  Act, 
§  64b  (3) — is  "for  cost  of  administration,"  including  an  attorney's  fee 
for  one  attorney  for  the  bankrupt  in  voluntary  cases.  When,  there- 
fore, we  look  at  the  attorney's  fee,  we  must  look  at  it  in  the  light  of 
the  question  as  to  whether  or  not  it  is  "cost  of  administration" ;  that 
is,  whether  the  services  rendered  went  to  the  benefit  of  the  estate  or 
the  progress  of  the  administration  of  the  estate.  Now,  the  discharge 
of  a  bankrupt  is  a  collateral  matter.  If  he  does  not  care  to  be  dis- 
charged, he  need  never  be,  and  in  that  event  the  estate  will  neverthe- 
less be  closed.  His  discharge  is  of  no  relevancy  to  the  creditors. 
It  is  a  matter  that  concerns  him  and  his  future,  not  the  estate.  I 
think,  therefore,  that  the  cost  for  this  is  not  to  be  allowed  as  part 
of  the  compensation  of  the  attorney  for  the  bankrupt,  and  it  will  be 
accordingly  disallowed. 

[5]  The  total  amount  allowed  in  this  case,  in  view  of  two  unusual 
elements  of  expense,  to  wit,  the  trip  to  Estancia  and  this  application 
for  a  stay  order  in  the  state  court,  will  therefore  be  $175.  Relieved 
of  these  two  items,  the  compensation  would  be  only  about  $75,  ahd 
the  court's  view  is  that  in  these  cases  an  allowance  of  $75  or  $100  is 
ordinarily  quite  ample  for  the  services,  largely  formal,  which  attor- 
neys for  bankrupts  will  be  called  upon  to  render  as  a  part  of  the  cost 
of  administration. 

It  will  be  noted  that  this  is  perhaps  twice  as  much  as  is  allowed  in 
some  jurisdictions.  In  re  Covington  (D.  C.)  132  Fed.  884 ;  In  re  Tal- 
ton  (D.  C.)  137  Fed.  178;  In  re  Brundin  (D.  C.)  112  Fed.  306;  In  re 
Kross  (D.  C.)  96  Fed.  816;  In  re  Carolina  Cooperage  Co.  (D.  C.)  96 
Fed.  950.  It  thus  leaves  a  considerable  margin  for  what  has  been 
said  on  the  hearing  as  to  the  difference  in  the  cost  of  personal  and 
professional  maintenance  as  between  this  and  other  sections. 


CONSTANTINE  &  PICKERING  S.  S.  OO.  v.  WEST  INDIA  S.  S.  Oa 

(District  Court,  S.  D.  New  York.    October  80,  1912.) 

1.  Shipping  (§  54*) — Chabtebeb's  Liabilut  fob  Injubt  to  Yesssl — ^Moob- 
INQ  TO  Pbivate  Buoys. 

A  charterer,  under  a  charter  requiring  the  vessel  to  discharge  at  anj 
dock  designated  by  the  consignee,  but  where  she  could  "lie  always 
afloat,"  who  directs  her  to  moor  for  discharge  to  private  buoys^  where 
she  is  injured  by  taking  bottom  because  of  the  shallowness  of  the  water 
or  the  dragging  of  the  buoys,  is  not  liable  as  a  wharfinger,  who  is  bound 
only  to  exercise  reasonable  care  and  diligence  for  the  safety  of  his 
berths,  but  for  breach  of  the  express  terms  of  the  charter,  which  re- 
quired him  to  furnish  a  place  where  the  vessel  could  lie  afloat  under  any 
conditions* reasonably  to  be  anticipated. 

[Ed.  Note. — For  other  cases,  see  Shipping,  Cent  Dig.  §|  21^221; 
Dec.  Dig.  $  54.*] 
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2.  Shipping  (|  54*) — Ljabiuit  oi"  Chabtebbb  fob  Injxtbt  to  Ve8ski/-*Oon- 

TBIBUTOBY  NEGLIGENCE. 

In  sucb  case,  however,  the  charterer  may  lessen  the  amonnt  of  dam- 
ages for  which  he  Is  liable,  by  showing  that  the  navigators  of  the  vessel, 
after  knowledge  of  the  danger,  negligently  failed  to  take  any  measures 
to  prevent  the  injury. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  8(  21^221; 
Dec.  Dig.  §  54.*] 

In  Admiralty.  Suit  by  the  Constantine  &  Pickering  Steamship 
Company,  owner  of  the  steamship  Kingswood,  against  the  West  India 
Steamship  Company,  for  breach  of  charter  party.  The  S.  W.  Bonsall 
Timber  Properties,  Limited,  was  impleaded  by  respondent  On  final 
hearing.    Decree  for  libelant  for  half  damages. 

The  libel  (for  breach  of  charter  party  of  steamship  Kingswood)  was  brought 
by  owners  to  recover  from  charterers  (a)  compensation  at  a  rate  higher  than 
the  charter  rate  for  detention  and  use  of  the  vessel  after  expiration  of  time 
charter,  and  during  a  period  when  the  market  for  vessels  of  the  class  had 
risen;  and  (b)  damages  caused  by  the  steamer's  taking  the  ground  while 
moored  to  two  buoys  in  the  vicinity  of  Bergen  Point,  Newark  Bay,  where 
she  had  been  directed  to  moor  and  unload  while  under  the  charter  party, 
which  contract  contained  the  proviso  that  at  the  port  of  discharge  steamer 
should  proceed  "to  such  anchorage  or  safe  dock  to  discharge  cargo  as  ordered 
by  consignees.  Steamer,  however,  to  lie  always  afloat."  The  respondent, 
admitting  itself  to  be  the  charterer  of  the  Kingswood,  alleged  that  the  vessel 
moored  off  Bergen  Point  hj  order  of  the  subchartereria  and  for  the  purpose 
of  discharging  the  subcharterers'  cargo,  and  accordingly  by  petition  brought 
into  the  suit  the  above-named  Bonsall  Timber  Properties,  Limited.  At  the 
trial  respondent  admitted  its  liability  for  the  detention  ^d  use  of  the  vessel 
at  a  rate  of  compensation  above  that  provided  for  in  the  charter,  and  on 
this  question  agreed  to  go  to  a  reference.  Tha  second  item  of  libelant's  al- 
leged damages  was  therefore  the  only  matter  litigated. 

John  M.  Woolsey,  of  New  York  City,  for  libelant. 
Clarence  B.  Smith,  of  New  York  City,  for  respondent. 
Adam  K.  Strieker,  of  New  York  City,  for  Bonsall  Timber  Prop- 
erties, Limited. 

HOUGH,  District  Judge  (after  stating  the  facts  as  above).  The 
Kingswood  came  to  the  mooring  place  complained  of  on  October  31, 
1911.  During  the  preceding  summer  the  Bonsalls  had  at  their  own 
expense  established  two  buoys  in  front  of  their  place  of  business  at 
Bergen  Point  and  on  Newark  Bay,  a  short  distance  below  the  railway 
bridge  of  the  New  Jersey  Central  Road.  It  is  shown  that  the  buoys 
were  located  under  the  direction  of  the  supervisor  of  anchorages,  and 
on  June  23,  1911,  mariners  were  officially  notified  that  two  "first-class 
can  white"  mooring  buoys  had  been  established  "in  abottk  19  feet  of 
water,"  and  were  to  be  "maintained  continuously  by  the  STW.  Bonsall 
Timber  Properties,  Limited,  of  New  York  City  and  Bergen,  New 
Jersey." 

According  to  the  charts  in  evidence,  the  buoys  were  actually  sit- 
uated in  about  the  depth  of  water  given  (and  perhaps  a  little  more) 
at  mean  low  tide,  but  very  near  much  shoaler  water.  The  buoys  lay 
in  a  line  approximately  north  and  south,  with  the  channel  to  the  west- 
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ward,  and  I  think  it  evident,  according  to  the  chart  soundings,  that 
a  vessel  drawing  11  feet  would  take  the  ground  on  her  easterly  side, 
if  she  drifted  or  moved  100  feet  easterly  from  the  line  of  buoys.  It 
would  seem  that  soundings  in  a  place  like  Newark  Bay  could  not 
long  remain  reliable ;  but  there  is  no  better  evidence  before  the  court. 
The  Kings  wood  is  a  vessel  of  1,205  tons  net,  and  the  only  craft 
of  her  size  which  down  to  the  time  of  trial  ever  moored  to  these 
buoys.  Pursuant  to  orders  given  by  the  subcharterers  (Bonsalls)  the  * 
Kingswood  moored  head  and  stern,  pointing  northerly,  on  October 
31st.    The  first  mate  declares  that: 

*'As  soon  as  we  tied  up,  we  dropped  tlie  lead  over,  and  found  it  was  10  feet 
just  inside  of  tlie  ship  on  the  shore  (L  e.,  easterly)  side  of  the  yessel." 

It  is  alleged  in  the  libel  that  on — 

"November  1st,  while  the  vessel  was  moored  to  these  buoys,  they  dragged, 
and  the  vessel  took  the  ground,  doing  certain  damage  to  her  hull,  shaft,  and 
machinery." 

The  depositions  of  the  master  and  mate  of  the  Kingswood  satisfy 
me  that  the  first  dragging  did  occur  on  November  1st,  although  the 
witnesses  sometimes  say  that  it  happened  on  the  day  of  their  arrival, 
and  at  other  times  on  the  day  alleged  in  the  libel.  The  matter  is  only 
important  in  ascertaining  when  the  officers  of  the  Kingswood  took 
their  first  additional  measure  of  precaution.  It  is  believed  that  they 
did  nothing  until  November  1st,  when,  having  observed  that  the 
"buoys  began  dragging  home"  when  we  "commenced  wheeling  on  the 
head  mooring,"  they  dropped  the  port  anchor.  Any  investigation 
would  have  shown  that  the  danger  to  be  anticipated  (if  any)  was  a 
soft  mud  bank  very  near  the  vessel's  starboard  side,  and  the  anchor 
on  a  short  cable  dropped  perpendicularly  from  her  hawse  pipe  was 
useless  to  prevent  stranding  under  the  combined  influence  of  a  north- 
erly or  westerly  wind  and  the  ebb  tide. 

As  matter  of  fact,  the  wind  shifted  (according  to  the  record)  to 
northwest  about  midnight  of  October  31st,  and  blew  mostly  from  the 
north  arid  northwest  during  all  of  November  1st.  On  that  day  the 
Kingswood's  master  notified  his  charterers,  not  that  he  was  aground, 
but  that  he  had  been  informed  that  his  "steamer  is  lying  on  a  line  of 
pipes  communicating  with"  certain  oil  works  on  the  adjacent  shore. 
The  captain  testifies  that  his  vessel  got  aground  on  the  morning  of 
November  1st,  but  that  did  not  prevent  his  leaving  the  ship  and  stay- 
ing away  most  of  the  day,  and  he  admits  that  she  was  "lightly  on 
ground."  The  weather  record  shows  no  wind  on  November  1st  above 
34  miles  per'  hour,  and  that  only  for  a  brief  period.  From  all  the 
testimony  hitherto  considered,  I  am  not  persuaded  that  any  damage 
resulted  from  the  grounding  of  the  Kingswood  on  November  1st,  if 
such  grounding  occurred. 

For  the  succeeding  six  days  the  wind  was  prevailingly  from  west 
to  north,  and  on  November  7th  it  blew  all  afternoon  and  evening  quite 
strongly  from  those  directions,  rising  as  high  as  64  miles  per  hour. 
It  is  testified  that  this  wind  blew  the  vessel  "further  ashore,"  and, 
while  no  physical  injuries  were  discovered  at  the  time,  .it  is  asfierted 
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that  later  (without  having  been  on  ground  in  the  meantime)  it  was 
discovered  that  certain  pipes  were  broken  and  the  cement  in  the  neigh- 
borhood of  the  ballast  tanks  displaced. 

When  the  master  was  examined  (by  deposition),  he  was  shown 
what  purported  to  be  "a  copy  of  letter  dated  November  8,  1911,  ad- 
dressed to"  Bonsalls.  He  identified  the  copy  letter,  and  it  was  marked 
''Exhibit  No.  10."  But  this  exhibit,  when  shown  to  the  court,  bears 
date  November  1st,  and  contains  a  notification  that  the  steamer  '*is 
lying  aground,  and  I  am  informed  resting  on  a  line  of  pipes  from 
the  oil  works."  During  all  this  time  the  Kingswood  was  being  rap- 
idly unloaded,  thfe  representatives  of  Bonsalls  were  on  board  daily, 
and  they  all  depose  that  no  oral  complaint  was  made  to  them,  or  any 
of  them,  by  the  master  or  mate. 

That  these  mooring  buoys  were  capable  of  being  moved  by  the  ac- 
tion of  the  elements  alone  appears  from  what  occurred  during  the  last 
winter,  when  they  were  admittedly  shifted  from  their  position  by  the 
action  of  ice.  Considering,  therefore,  the  high  wind  of  November 
7th,  and  the  size  of  the  Kingswood,  and  the  subsequent  history  of  the 
buoys,  I  am  satisfied  that*  she  did  on  that  day  take  the  ground.  That 
under  such  circumstances  contact  with  the  bottom  would  cause  in- 
jury is  probable,  but  the  only  definite  piece  of  damage  sworn  to  at 
this  hearing  is  given  by  the  engineer;  but  this  is  enough  to  warrant 
an  interlocutory  decree,  without  expressing  any  final  opinion  as  to 
whether  such  grounding  as  occurred  caused  any  substantial  injury. 
Obviously,  for  whatever  damages  the  Kingswood  sustained  by  reason 
of  an  unsafe  place  to  discharge  the  subcharterer  (Bonsalls)  is  respon- 
sible. 

[1]  By  analogy,  the  liability  of  a  wharfinger  has  been  invoked  in 
favor  of  libelant ;  but  this  does  not  go  far  enough,  for  a  wharfinger — 

"does  not  guarantee  the  safety  of  vessels  coming  to  his  wharf,  but  is  bound 
to  exercise  reasonable  diligence  in  ascertaining  the  conditions  of  the  berths 
thereat,  and  if  there  is  any  dangerous  obstruction  to  remove  it,  or  give  due 
notice  of  its  existence  to  vessels  about  to  use  the  berths."  Smith  v.  Burnett, 
173  U.  S.  430,  19  Sup.  Ct  442,  43  U  Ed.  756. 

See,  to  the  same  effect,  Smith  v.  Havemeyer  (C.  C.)  36  Fed.  927; 
Heissenbuttel  v.  Mayor,  etc.  (D.  C.)  30  Fed.  456. 

The  charterer's  liability  does  not  rest  on  an  implied  contract,  as 
does  that  of  the  wharfinger,  but  on  the  express  terms  of  his  charter 
party,  which  is  to  furnish,  not  only  a  place  which  he  believes  to  be 
safe,  but  a  place  where  the  chartered  vessel  can  discharge  "always 
afloat."  It  is,  I  think,  proven  that  with  a  wind  of  64  miles  and  an 
ebb  tide  these  mooring  buoys  could  not  sustain  the  ICingswood  any 
more  than  they  did  the  next  winter's  ice.  In  this  harbor  and  in  the 
month  of  November  such  winds  are  to  be  expected,  and  it  follows 
that  the  charter  obligation  was  not  fulfilled  by  tendering  a  berth  where 
the  steamer  could  not  lie  afloat  under  conditions  reasonably  to  be 
anticipated. 

[2]  Upon  this  breach  of  contract  libelant  rests,  and  up  to  a  certain 
point  rightly;  but  even  a  tort-feasor  may  lessen  the  amount  of  dam- 
ages for  which  he  is  responsible  by  showing  negligence,  or  even  lack 
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of  diligence,  on  the  part  of  the  person  wronged,  in  failing  to  take 
steps  to  lessen  certain  or  even  probable  damages.  The  Antonio  Zam- 
brana  (D.  C.)  70  Fed.  320;  Scott  v.  Cornell  Steamboat  Co.  (D.  C.) 
59  Fed,  638;  Pennsylvania  R.  Co.  v.  Washburn  (D.  C.)  50  Fed.  335. 
The  same  principle  applies  here.  If  the  mate's  testimony  is  accepted, 
he  knew  before  anything  happened  that  there  were  but  10  feet  of 
water  on  his  starboard  side.  Both  master  and  mate  knew  within 
24  hours  of  arrival  that  the  mooring  buoys  did  not  hold  firm.  It  was 
perfectly  possible,  by  moving  the  ship,  to  put  out  an  anchor  ahead, 
so  that  it  would  hold;  but  nothing  was  done  for  seven  days  of  pleas- 
ant weather,  until  they  were  caught  in  a  very  ordinary  gale  of  wind 
for  the  time  of  year.  Jn  my  judgment  the  conduct  of  those  in  charge 
of  the  Kingswood  invited  disaster. 

The  libelant  is  entitled  on  this  branch  of  the  case  to  recover  but 
half  damages,  for  which  a  decree  will  pass  against  both  the  respond- 
ent and  the  Bonsall  Timber  Properties,  Limited ;  execution  to  proceed 
in  the  first  instance  against  the  Bonsall  Properties,  and  any  unrecov- 
ered  balance  to  be  paid  by  respondent.  No  disposition  is  made  of 
the  question  of  costs  at  present,  until  it  shall  appear  whether  libelant 
is  able  to  prove  any  substantial  damage  proximately  caused  by  the 
grounding  of  November  7th. 


THE  NEWPORT  NEWS. 
(District  CJourt,  S.  D.  New  Tork.    October  31,  1912.) 

1.  Shippiwo  (§  141*) — ^Damaqb  to  Cargo — "Pebils  op  the  Sea.** 

Rough  seas,  although  not  extraordinary,  are  sea  perils,  and,  if  suffi- 
cient to  account  for  damage  to  cargo  properly  stowed,  the  loss  is  within 
the  exception  of  such  perils  In  bills  of  lading. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent  Dig.  |§  493,  407-499; 
Dec.  Dig.  I  141.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6^  pp.  5295-5302. 

Loss  by  perils  of  the  sea,  see  notes  to  The  Dunbritton,  19  O.  Ow  A.  465 ; 
Southerland-Innes  Co.  t.  Thynas,  64  C.  O.  A.  118.] 

2.  Shippinq  (S  138*)— Damage  to  Caboo— Habteb  Act — Ebrob  in  Manaqb- 

MENT  OF  Vessel. 

Cargo  of  iron  and  wire,  stowed  in  the  hold  of  a  steamship  on  a  voyage 
from  New  York  to  Buenos  Ayres,  on  arrival  was  badly  rusted  by  sea 
water,  which  entered  the  hold  through  sounding  pipes  extending  from 
the  deck  to  the  bilges,  normally  closed  at  the  top  by  brass  caps  screwed 
into  the  pipes.  During  several  days  of  very  rough  seas,  which  washed 
over  the  deck  and  carried  away  a  part  of  the  deck  load,  these  caps  be- 
came displaced  and  lost,  and  water  entered  the  hold  to  the  d^th  of  sev- 
eral feet  The  evidence  showed  that  the  deck  cargo  was  properly  stowed, 
and  did  not  cause  the  displacement  of  the  caps,  but  that  they  probably 
became  loosened  by  the  straining  of  the  vessel.  This,  the  officers  testi- 
fied, would  tend  to  loosen  them,  yet  it  aiH;>eared  that  no  inspection  was 
made  of  them,  except  when  the  soundings  were  taken  each  morning. 
There  was  no  doubt  that  the  vessel  was  seaworthy  when  the  voyage 
commenced.  Held,  that  the  damage  was  proximately  caused  by  the  fail- 
ure of  those  in  charge  to  make  more  frequent  inspection  during  the 
stormy  weather,  which  was  an  error  in  the  management  of  the  vessel, 

•For  oth«r  caaet  see  same  topic  &  8  numbxb  In  Dec.  &  Am.  Dlgi.  liK)7  to  date,  ft  Rep'r  Indezee 
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aad  for  whldh  slie  was  exonerated  ftrom  liability  under  section  8  of  the 
Barter  Act  (Act  Feb.  IS,  1883,  e.  105,  27  Stat  445  [U.  S.  06mp.  St  1901, 
p,  2W6]). 

[Ed.  Note.— -For  otber  cases,  see  Shipj^ng,  Gent  Dig,  (  482;  Dec 
Dig.  (  13a* 

Statutory  exemption  of  shipowners  from  liability,  see  notes  to  Nord- 
Dentsdier  Lloyd  v.  President,  eta  of  Insurance  Go.  of  North  America,  49 
a  G.  A.  11;  Balll  v.  New  York  &  T.  S.  S.  Co.,  83  G.  a  A.  294.] 

In  Admiralty.  Suit  by  the  Sea  Insurance  Company  and  others 
against  the  steamship  Newport  News  for  injury  to  cargo.  On  final 
.hearing.    Decree  for  claimant. 

William  Harrison,  of  New  York  City,  for  libelants, 
J.  Parker  Kirlin,  of  New  York  City,  for  claimant 

HOUGH,  District  Judge.  On  a  voyage  from  New  York  to  Buenos 
Ayres,  beginning  on  February  7th,  the  Newport  News  carried  in  one 
of  her  holds  a  considerable  quantity  of  manufactured  iron  and  wire. 
This  cargo  was  on  the  bottom,  and  on  arrival  at  destination  was  found 
badly  rusted,  while  both  cargo  and  ship's  sides  showed  traces  of  water 
rising,  it  is  said,  as  high  as  six  feet  above  the  bottom. 

On  this  voyage  there  was  deck  cargo  of  between  500  and  600  bar- 
rels of  rosin,  immediately  above  the  hold  containing  the  injured  iron. 
It  is  admitted  that  during  the  voyage  the  caps  or  plugs  of  the  sound- 
ing pipes,  communicating  between  bilges  below  the  cargo  and  the 
main  deck  on  which  the  rosin  was  stored,  had  become  displaced,  and 
water  had  poured  down  these  pipes,  carrying  with  it  rosin.  In  re- 
sult the  water  was  sufficient  to  cause  the  injury  complained  of,  and 
the  rosin  prevented  timely  removal  by  clogging  the  pipes  and  the  ap- 
proaches thereto. 

The  caps  or  plugs  of  the  sounding  pipes  are  of  brass,  formed  to 
be  screwed  into  the  top  of  the  pipes  by  means  of  a  key.  When  in 
place  they  are  flush  with  a  flange,  which  is  substantially  the  top  of 
the  pipe,  and  the  flange  itself  rises  perhaps  an  eighth  to  a  quarter  of 
an  inch  above  the  deck.  By  the  routine  of  ship's  duty,  the  carpenter 
should  remove  these  caps  each  morning,  and  take  soundings  to  as- 
certain whether  the  bilg6s  are  substantially  dry,  and  it  is  the  duty  of 
the  carpenter,  under  the  supervision  of  the  first  mate,  to  replace  and 
screw  home  the  caps  after  this  investigation. 

Shortly  after  the  vessel  left  New  York,  the  carpenter  fell  ill,  and 
so  remained  for  a  considerable  time.  During  his  illness  the  first  offi- 
cer declares  that  he  performed  this  duty  himself.  The  deck  cargo 
of  rosin  was  contained  in  barrels,  old  and  of  no  great  strength. 

Within  12  hours  after  leaving  port  the  Newport  News  encountered 
heavy  weather,  which  lasted  almost  without  intermission  for  about 
two  weeks.  I  do  not  think  that  the  honesty  of  the  logbook  can  be 
attacked,  and  credence  is  given  to  repeated  entries  such  as  the  fol- 
lowing: 

"February  8.  Strong  gale,  with  violent  squall,  very  high,  confused  seas, 
vessel  laboring  and  straining  heavUy,  and  shipping  huge  seas  fore  and  aft, 

•For  other  cmm  fee  iaxQ«  topic  *  8  nxucbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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washing  part  deck  cargo  overboard.  •  •  •  Huge  seas  swept  vessel,  break- 
ing away  rail  of  coal  bulkhead  and  port  bridge  deck,  and  washing  coal  over- 
board." 

•'February  11.  Vessel  rolling  and  straining  heavily  arid  shipping  very  heavy 
water  over  all,  washing  part  deck  cargo  overboard.  Shifting  boards  used  for 
securing  deck  cargo  broken  and  washed  overboard.*' 

•  "February  15.  Vessel  pitching  and  rolling  heavily,  and  shipping  very  heavy 
water  over  all,  breaking  deck  cargo  adrift,  and  washing  part  overboard." 

"February  21.  Vessel  shipped  huge  sea,  breaking  deck  cargo  adrift  and 
jamming  steering  gear.'* 

Further  excerpts  arc  unnecessary.  The  evidence  identifies  the  pe- 
riod when  water  got  into  the  hold  as  some  hours  before  6  a.  m.  of 
February  12th,  when  the  log  records : 

"Found  plugs  out  from  sounding  pipes  in  the  Nos.  4  and  5  tanks  and  after 
bilge.    Sounded  them,  and  found  1  ft  in  No.  4,*'  etc. 

Subsequent  investigation  at  Buenos  Ayres  showed  that  there  must 
have  been  far  more  than  a  foot  of  water  in  the  hold,  and  that  the 
reason  why  the  additional  depth  was  not  discovered  was  that  rosin 
choked  the  sounding  pipes.  It  is  believed  (though  accuracy  is  impossi- 
ble) that  water,  mixed  with  rosin,  had  been  pouring  down  these  pipes 
for  some  hours  before  discovery.  The  hour  of  discovery  and  nota- 
tion in  the  log,  taken  in  connection  with  the  rest  of  the  evidence, 
shows  that  no  examination  was  made  of  these  plugs  or  caps,  except 
in  the  morning  of  each  day,  when  the  mate,  or  carpenter,  or  both, 
made  their  rounds. 

The  violence  of  the  sea  was  sufficient  to  pick  up  and  throw  over- 
board whole  barrels  of  rosin,  of  the  great  weight  of  which  articles 
judicial  notice  is  taken.  The  barrels  themselves  were  broken,  and 
the  contents  spread  over  the  deck,  and  by  the  breaking  of  barrels  the 
compact  stowage  of  the  deck  cargo  was  destroyed.  By  the  time  com- 
paratively calm  seas  were  reached,  some  200  barrels  of  rosin  had 
been  lost  out  of  a  total  of  about  800. 

It  is  evident  that  this  damage  was  proximately  caused  by  one  of 
three  things,  viz.:  (1)  Negligent  stowage  of  the  deck  cargo;  (2)  peril 
of  the  sea  (against  which  the  bills  of  lading  properly  protect  the  ship) ; 
or  (3)  fault  or  error  in  the  management  of  the  vessel,  within  section 
3  of  the  Harter  Act. 

,  It  would  not  be  useful  to  recite  the  evidence  regarding  the  stowage 
of  the  rosin.  There  is  nothing  in  the  case  to  contradict  the  statements 
from  the  ship  that  it  was  well  and  sufficiently  stowed,  securely  lashed 
and  shored,  and  arranged  in  a  seamanlike  and  customary  manner. 
Openings  were  left  in  the  deck  cargo  through  which  the  deck  caps 
could  be  reached.  The  man  who  took  soundmgs  lay  on  his  belly  on 
one  or  more  barrels  of  rosin,  and,  reaching  down  with  his  arm,  un- 
screwed the  deck  cap,  took  his  soundings,  and  screwed  it  up  again. 
It  is  said  by  both  the  master  and  mate  that,  when  a  vessel  labors 
heavily  and  for  a  long  time  in  a  sea  way,  it  is  known  to  mariners 
that  deck  plugs  or  caps  will  loosen,  though  they  never  personally 
knew  of  any  case  of  their  not  only  loosening,  but  coming  completely 
out  and  being  lost,  as  happened  on  the  Newport  News.  From  this 
libelants  argue  that  it  was  bad  stowage  of  the  deck  cargo,  so  to  plant 
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It  around  the  deck  plugs  as  to  render  it  possible  for  the  barrels  mov- 
ing in  a  sea  way  to  knock  out  the  plugs  which  might  become  loose. 

To  this  contention  I  think  there  are  two  answers:  (1)  That  con- 
sidering the  stowage,  and  the  weight  of  the  rosin  barrels,  and  the 
rarity  of  loose  plugs,  such  a  contingency  was  not  to  be  expected; 
and  (2)  that  the  plugs  whose  absence  did  the  damage  were  found  to 
have  left  uninjured  threads  in  the  flanged  top  of  the  standpipe,  show- 
ing, in  my  opinion,  that  no  severe  blows  were  administered  to  the 
plugs  as  they  were  loosening  and  coming  out. 

I  am  therefore  of  opinion  that  the  stowage  was  not  only  good  as 
to  the  deck,  cargo,  but  safe  according  to  human  experience  for  the 
cargo  under  deck. 

[1]  Libelants,  next  observing  that  the  Newport  News  herself  suf- 
fered no  serious  injury,  and  that  no  other  underdeck  cargo  received 
hurt,  declare  that  no  peril  of  the  sea  within  the  legal  meaning  of  that 
phrase  has  been  shown.  But  it  is  to  be  remembered  that,  in  order 
to  find  peril  of  the  sea,  the  losses  sustained  need  not  be  extraordi- 
nary, in  the  sense  of  necessarily  arising  from  uncommon  causes. 
Rough  seas  are  common  incidents  of  a  voyage,  yet  they  are  certainly 
sea  perils,  and  damages  arising  from  them  are  within  the  exception, 
if  there  has  been  no  want  of  reasonable  care  and  skill  in  fitting  out 
the  ship  and  in  managing  her.  Carver  (4th  Ed.)  §  87.  The  violence 
of  the  sea  here  shown,  acting  upon  a  well-stowed  deck  cargo,  is,  if 
sufficient  to  proximately  account  for  all  that  happened,  a  peril  of  the 
sea,  within  the  opinion  in  The  Frey,  106  Fed.  319,  45  C.  C.  A.  309. 

[2]  Of  course,  it  is  not  admitted  by  libelants  that  the  proven 
peril  of  the  sea  does  proximately  account  for  the  admitted  injury. 
Their  contention  that  the  proximate  cause  was  bad  stowage  has  been 
already  disposed  of,  and  the  only  other  cause  suggested  or  shown 
is  a  failure  on  the  part  of  the  officers  and  crew  to  keep  the  caps  prop- 
erly screwed  down.  It  is  admitted  that,  if  properly  screwed  down, 
they  were  water-tight,  and  no  difficulty  is  seen  in  screwing  them  down 
properly  when  lying  on  the  rosin  barrels  less  than  an  ami's  length 
above  the  standpipe  hole.  Those  in  charge  of  the  steamship  say  they 
knew  that,  not  by  any  action  of  deck  cargo,  but  by  the  ordinary 
straining  and  twisting  of  the  ship  in  heavy  weather,  these  plugs  were 
loosened;  yet  I  find  in  the  evidence  nothing  to  show  that  they  were 
ever  looked  at  more  than  once  in  24  hours.  That  they  did  loosen,  that 
they  did  get  completely  out,  and  that  their  loss  was  not  discovered 
until  after  several  feet  of  water  had  gotten  into  the  hold,  is  practi- 
cally admitted,  and  in  my  judgment  the  danger  was  not  discovered 
sooner  only  because  insufficient  inspection  was  made. 

It  is  concluded  as  matter  of  fact  that  the  cargo  itself  did  not  and 
could  not  start  the  plugs.  If  the  cargo  assisted  the  plugs  in  getting 
out,  it  did  it  in  such  gentle  manner  as  not  to  injure  the  screw  thread 
at  all.  Possibly — indeed,  probably — the  additional  weight  of  the  deck 
cargo  increased  the  working  or  writhing  of  the  deck;  but  that  was 
to  be  expected,  was  not  in  itself  dangerous,  and  only  required  more 
frequent  inspection  and  tightening  of  the  deck  plugs,  which  was  not 
given. 
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It  is  no  answer  to  this  to  say  that  the  violence  of  the  seas  rendered 
inspection  impossible.  Nothing  of  the  kind  appears  in  the  evidence; 
but,  if  it  be  true,  then  the  perU  of  the  sea  rises  to  the  dignity  of  the 
act  of  God. 

It  is  therefore  found  that  this  damage  was  proximately  caused  by 
error  in  the  management  of  the  vessel.  The  Silvia,  171  U.  S.  462, 
19  Sup.  Ct.  7,  43  L.  Ed.  24L  It  being  abundantly  proven  that  the 
Newport  News  was  seaworthy  when  she  began  her  voyage,  it  fol- 
lows that  the  libel  must  be  dismissed,  but,  tmder  the  circumstancesi 
without  costs. 


KAUS  y.  AMERICAN  SUBBTY  CO.  OF  NEIW  YORK. 

(District  Court,  N.  D.  Iowa,  W.  D.    June  29,  1912.) 

No.  14,  Law. 

1.  Courts  (|  328*) — Jubisdiction  of  Fedbbal  Coubt»— Amount  in  Contro- 

versy— JoiNDBB  OF  Causes  of  Action. 

Code  Iowa  1897,  §  3465,  provides  that,  where  two  or  more  are  bound 
by  contract  or  by  statute  jointly.  Jointly  and  severally,  or  Jseverally  only, 
action  may  4)6  brought  against  any  one  or  more  of  them  on  such  UabUlty. 
Under  the  law  of  Iowa,  as  settled  by  decision  of  Its  Supreme  Court,  per- 
sons each  of  whom  become  liable,  under  section  2418,  for  an  injury  to 
persons  or  property  caused  by  the  intoxication  of  another  person  to  which 
each  contributed,  are  liable  Jointly,  and  may  be  sued  together.  By  sec- 
tion 2448,  snbd.  3,  which  is  a  part  of  the  "Mulct  Law,"  every  saloon- 
keeper is  required  to  execute  a  bond  In  the  sum  of  $3,000,  conditioned* 
inter  alia,  for  the  payment  of  any  civil  damages  for  which  he  may  be- 
come liable  under  said  section  2418.  Held  that,  where  a  surety  company 
was  surety  on  two  such  bonds,  an  action  to  recover  damages  resulting 
from  the  intoxication  of  a  person  alleged  to  have  been  caused  by  liquors 
sold  to  him  by  both  the  principals  in  such  bonds  could  be  maintained, 
at  the  option  of  the  plaintiff,  against  the  surety  alone,  and  that,  where 
the  damages  claimed  were  sufficient,  the  amount  of  defendant's  liability 
on  both  bonds,  or  $6,000,  was  the  amount  in  controversy,  for  the  purpose 
of  determining  the  Jurisdiction  of  a  federal  court 

[Ed.  Note. — ^For  other  cases^  see  Courts,  Cent  Dig.  ifi  890-^96;  Dec. 
Dig.  §  328.* 

Jurisdiction  as  determined  by  the  amount  in  controversy,  see  notes  to 
Auer  V.  Lombard,  19  C.  C.  A.  75;  Tennent-iStrlbllng  Shoe  Co.  v.  Roper, 
36  a  C.  A.  459;  O.  J.  Lewis  Mercantile  Co.  v.  Klepner,  100  Q  C.  A.  28a] 

2.  CouBTs  (I  810*) — Jubisdiction  of  Fbdebai.  Coubts — ^Pbbvitting  Inteb- 

VENTION. 

In  such  case,  where  plaintiff  and  defendant  surety  company  are  citi- 
zens of  different  states,  but  the  principals  in  the  bond  are  citizens  of  the 
same  state  as  plaintiff,  they  are  not  entitled  to  intervene  as  defendants, 
to  oust  the  court  of  jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  f  857;  Vec  Dig. 
S  310.*] 

At  Law.  Action  by  Lurene  Ople  Kaus,  a  minor,  by  her  guardian 
and  next  friend,  Annie  Kaus,  against  the  American  Surety  Company  of 
New  York.  On  motion  of  defendant  to  dismiss  for  want  of  jurisdic- 
tion, and  motion  of  plaintiff  to  strike  out  petitions  of  intervention. 
Motion  to  dismiss  denied.    Motion  to  strike  out  sustained. 

*For  other  cases  see  same  topic  A  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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J.  D.  F.  Smith  and  CUude  Smith,  both  of  Cherokee,  Iowa,. for 
plaintiff. 
W.  E.  Johnston,  of  Ida  Grove,  Iowa,  for  defendant 

REED,  District  Judge.  This  action  is  by  the  plaintiff,  a  minor,  to 
recover  of  the  defendant  surety  company  damages  in  the  sum  of  $10,- 
CXX),  alleged  to  have  been  sustained  by  her  by  reason  of  the  unlawful 
sale  of  intoxicating  liquors,  in  violation  of  the  laws  of  Iowa,  by  Peter 
Arp  and  Robert  Dahms,  separately,  in  Holstein,  Ida  county,  Iowa,  to 
one  William  Tams,  whereby  he,  the  said  Tams,  became  intoxicated, 
and  who,  while  so  intoxicated,  invited  one  Andrew  Kaus,  the  father 
of  the  plaintiff  minor,  to  ride  with  him  in  an  automobile,  and  then 
drove  said  automobile,  in  which  they  were  so  riding,  in  such  a  care- 
less and  reckless  manner  as  to  cause  it  to  overturn  and  seriously  in- 
jure the  said  Anidrew  Kaus  physically  in  such  manner  as  to  perma- 
nently incapacitate  him  from  performing  any  labor,  or  otherwise 
render  to  said  minor  any  support  whatever,  thereby  depriving  her  of 
her  means  of  support. 

[1]  The  action  is  based  upon  two  separate  bonds,  each  in  the  penal 
sum  of  $3,000,  made  by  the  defendant  to  the  county  of  Ida,  in  the 
state  of  Iowa,  as  surety  for  said  Peter  Arp  and  Robert  Dahms,  re- 
spectivelv,  pursuant  to  and  as  authorized  by  section  2448,  subd.  3, 
pf  the  Code  of  Iowa  (1897),  one  of  which  bonds  is  signed  by  Peter 
Arp,  and  the  other  by  Robert  Dahms,  as  principal,  and  both  by  the 
defendant  as  surety.  Neither  Arp  nor  Dahms  is  made  a  party  to  the 
action ;  the  defendant  alone  being  sued  upon  both  bonds.  The  bonds 
are  identical,  except  in  the  names  of  the  principals.  That  in  which 
Arp  is  principal  is  as  follows: 

'*Bzlilbit  A« 

"Know  aU  men  by  these  presents:  That  we^  Peter  N.  Arp,  of  Holstein, 
Iowa,  as  principal,  and  the  American  Surety  Company  of  New  York,  as 
surety,  are  held  and  firmly  bound  unto  the  county  of  Ida,  in  the  state  ef 
Iowa  (for  the  use  and  benefit  of  any  person  damaged  or  injured),  In  the  penal 
sum  of  three  thousand  dollars,  for  the  payment  of  which  we  bind  ourselves, 
our  heirs,  executors,  administrators,  and  legal  representatives.  This  obliga- 
tion is  on  the  following  conditions,  to  wit: 

"That,  whereas,  the  said  Peter  N.  Arp  la  about  to  engage  in  the  liquor 
traffic  and  in  the  business  of  keeping  for  sale  and  selling  Intoxicating  liquors 
in  a  mulct  saloon  In  a  building  situated  at  Holstein,  Iowa,  under  and  in 
pursuance  of  the  laws  of  the  state  of  Iowa,  and  desires  to  avaU  himself  of 
the  benefits  of  the  bar  of  the  penalties  provided  by  the  laws  of  the  state  of 
Iowa,  pertaining  and  authorizing  the  traffic  in  Intoxicating  liquors: 

"Now,  therefore,  If  the  said  Peter  N.  Arp  shall  faithfully  observe  aU  the  pro- 
visions of  the  laws  of  the  state  of  Iowa  relating  to  the  traffic  In  Intoxicating 
liquors,  and  to  the  business  of  keeping  for  sale  and  selling  intoxicating  liq- 
uors, and  pay  the  mulct  tax  and  all  damages  that  may  result  from  the  sale 
of  Intoxicating  liquors,  upon  the  premises  occupied  by  the  said  Peter  N.  Arp, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  effect. 

"The  right  to  do  business  under  this  bond  is  limited  to  the  twelve  months 
ending  January  1,  1912. 

"Dated  at  Des  Moines,  Iowa,  this  5th  day  of  January,  1911. 
"Peter  N.  Arp.    [Seal.] 
••American  Surety  Company  of  New  York, 

"By    P.    H.    Noble,    Res.    Vice    President. 

"Attest:  B.  C  M^yj^y   Bes.  Asst  Secretary." 
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The  cause  of  action  sued  upon  accrued  prior  to  January  1,  1912, 
but  this  action  was  commenced  since  that  date;  and  the  defendant 
moves  to  dismiss  the  suit  for  lack  of  the  requisite  amount  to  confer 
jurisdiction  of  the  controversy  upon  this  court,  and  contends  in  sup- 
port of  such  motion  that  inasmuch  as  the  defendant  is  bound,  as  surety 
only,  for  two  different  principals  by  each  of  the  bonds,  and  that  it 
is  ultimately  liable  only  for  $3,000  upon  each  bond,  the  two  cannot 
be  united  in  one  action  to  confer  upon  this  court  the  requisite  juris- 
dictional amount  as  fixed  by  section  24  of  the  Judicial  Code  (Act 
March  3,  1911,  c.  231,  36  Stat.  1091  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1351). 

The  action  is  primarily  based  upon  section  2418  of  the  Code  of 
Iowa  (1897),  which  provides: 

"Every  wife,  child,  parent,  guardian,  employer  or  other  person  who  shaU 
be  injured  In  person  or  property  or  means  of  support  by  any  intoxicated 
person,  or  In  consequence  of  the  Intoxication,  habitual  or  otherwise,  of  any 
person,  shall  have  a  right  of  action  In  his  or  her  own  name  against  any  per- 
son who  shall,  by  selling  or  giving  to  another  contrary  to  the  provisions  of 
this  chapter  any  Intoxicating  liquors,  cause  the  Intoxication  of  such  person, 
for  all  damages  actually  sustained,  as  well  as  exemplary  damages.    ♦    ♦    •  " 

The  statute  of  Iowa  forbids  the  sale  of  intoxicating  liquors  in  that 
state  under  heavy  penalties,  except  for  medicinal  and  otiier  specified 
purposes;  but  if  a  required  majority  of  the  legal  voters  of  a  city, 
county,  or  incorporated  town  shall  give  their  consent  to  the  sale  of 
intoxicating  liquors  for  other  purposes  within  the  limits  of  such  city, 
county,  or  incorporated  town,  then  any  person  who  will  comply  with 
such  law,  and  pay  to  the  county  a  specified  annual  tax,  called  "mulct 
tax,"  and  execute  to  the  county  a  bond  in  the  sum  of  $3,000,  with 
sureties  to  be  approved  by  the  clerk  of  the  district  court,  conditioned 
that  he  will  faithfully  observe  all  of  the  provisions  of  the  law  relating 
to  the  *'mulct  tax,"  and  pay  all  damages  that  may  result  from  the  ille- 
gal sale  of  intoxicating  liquors  upon  the  premises  occupied  by  such 
person  (the  principal  in  such  bond),  he  shall  be  relieved  from  the  stat- 
utory penalty  incurred  by  him  in  selling  intoxicating  liquors  upon  the 
premises  so  occupied  by  him  in  violation  of  law ;  but  the  payment  of 
such  tax,  or  the  observance  of  all  other  provisions  of  the  law  relating 
to  the  tax,  is  not  to  be  in  any  way  considered  to  mean  that  the  business 
of  selling  intoxicating  liquors  in  Iowa  (except  for  the  lawful  purpose) 
is  in  any  way  legalized. 

Section  2448,  subd.  3,  under  which  the  bonds  sued  upon  were  made,* 
reads  in  this  way: 

"He  [the  person  applying  to  sell  liquor  under  the  mulct  law]  shall  file  with 
the  county  auditor,  to  be  approved  by  the  clerk  of  the  district  court,  a  bond 
to  the  county,  In  the  sum  of  three  thousand  dollars,  conditioned  upon  the 
faithful  observance  of  all  the  provisions  of  this  chapter  relating  to  the  mulct 
tax,  and  for  the  payment  of  all  damages  that  may  result  from  the  sale  of 
In  toxica  ling  liquors  upon  the  premises  occupied  by  the  obligor.  Said  bond 
shall  be  signed  by  himself  as  principal,  and  by  two  sureties  who  shall  qual- 
ify each  in  double  the  amount  of  the  bond,  and  neither  of  whom  shall  be 
surety  on  any  other  like  bond." 

The  petition  alleges  that  said  Peter  Arp  and  Robert  Dahms  were 
conducting  separate  saloons  in  Holstein,  Ida  country^  lowa^  under  the 
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provisions  of  the  so-called  mulct  law  of  Iowa,  relating  to  the  sale  of 
intoxicating  liquors,  and  executed  the  bonds  in  suit  to  enable  them 
to  sell  intoxicating  liquors  in  that  county  under  the  provisions  of  said 
mulct  law,  and  that  in  violation  of  law  and  the  condition  of  such  bonds 
they  separately  sold  intoxicating  liquor  to  said  William  Tarns,  which 
liquor  so  sold  by  them  separately  caused  his  intoxication,  and  that  by 
reason  of  such  intoxication  he  (the  said  Tams)  caused  the  permanent 
injury,  as  before  stated,  to  the  father  of  the  minor,  thus  incapacitating 
him  from  rendering  the  plaintiff  any  means  of  support,  and  that  by 
reason  thereof  the  defendant  is  liable  to  her  upon  said  bonds  for  the 
amount  of  the  damages  she  has  thus  sustained. 
Section  3465  of  the  Code  of  Iowa  (1897)  provides: 

« "Where  two  or  more  persons  are  bound  by  contract  or  by  judgment,  decree 
or  statute,  whether  jointly  only,  or  jointly  and  severally,  or  severally  only. 
Including  the  parties  to  negotiable  paper,  common  orders  and  checks,  and 
sureties  on  the  same  or  separate  instruments,  or  by  any  liability  growing  out 
of  the  same,  the  action  may  at  the  plaintifTs  option,  be  brought  against  any 
or  all  of  them.  When  any  of  those  so  bound  are  dead,  the  action  may  be 
brought  against  any  or  all  of  the  survivors,  with  any  or  all  of  the  representa- 
tives of  decedents,  or  against  any  or  aU  such  representatives.    ♦    ♦    ♦  " 

This  statute  plainly  authorizes  the  action  to  be  brought  against  the 
defendant  alone  as  surety  upon  each  of  said  bonds.  The  Supreme 
Court  of  Iowa  has  held  that,  under  section  2418  of  the  Iowa  Code 
above,  the  unlawful  sale  by  two  or  more  persons,  acting  separately, 
to  one  whose  intoxication  is  caused  by  such  separate  sales,  renders  them 
jointly  liable  to  any  person  who  may  be  injured  in  his  person  or  prop- 
erty by  means  of  such  intoxication;  Faivre  v.  Mandercheid,  117  Iowa, 
724,  90  N.  W.  76.  It  is  the  contention  of  the  defendant  that,  while 
the  persons  who  separately  sold  the  liquors  in  violation  of  the  law 
may  be  jointly  liable  for  damages  caused  by  such  sale,  the  defend- 
ant's liability  under  its  bonds  is  contractual  only,  and  it  is  not  liable 
for  a  tort.  This  may  be  conceded;  but,  if  the  principal  in  each  of 
said  bonds  may  be  jointly  liable  with  the  other  to  the  plaintiff,  then 
the  plaintiff  is  entitled  to  recover  upon  each  of  said  bonds,  notwith- 
standing the  liability  of  the  defendant  thereunder  is  contractual  only. 
In  other  words,  defendant's  contracts  are  to  indemnify  any  one  who 
may  suffer  an  injury  by  the  wrongful  or  unlawful  acts  of  the  princi- 
pal in  each  bond. 

If  the  defendant  had  signed  as  surety  the  separate  negotiable  prom- 
issory notes  of  Peter  Arp  and  Robert  Dahms  individually  to  the 
plaintiff,  it  would  not  be  seriously  contended  that  she  might  not  right- 
ly sue  the  defendant  in  one  action  upon  both  of  said  notes  without 
joining  with  it  the  principal  of  either  of  the  notes.  In  such  case  there 
could  be  no  doubt  that  the  amount  due  upon  each  note  migiit  be 
added  to  produce  an  amount  requisite  to  confer  jurisdiction  upon  this 
court  of  a  suit  upon  said  notes.  No  reason  is  perceived  why  the 
same  rule  does  not  apply  under  the  Iowa  statute  to  these  separate 
bonds;  and  as  the  amount  for  which  the  defendant  may  be  liable  to 
the  plaintiff  upon  the  two  bonds  is  $6,000,  that  amount  is  sufficient 
to  confer  jurisdiction  upon  this  court  of  this  suit.  This  view  of  the 
matter  renders  it  unnecessary  to  consider  or  determine  whether  or 
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not  in  this  cause  tlie  jurisdictional  amount  of  $2,006  fixed  by  fhe 
Act  of  1887-88  is  saved  by  section  299  of  the  Judicial  Code. 

Whether  or  not  the  sale  of  the  liquor  to  Tarns  was  the  cause  of 
the  alleged  injury  to  the  plaintiff  in  this  suit,  within  the  meaning  of 
section  2418  of  the  Iowa  Code,  is  a  question  that  does  not  arise  upon 
this  motion,  and  is  not  now  considered. 

The  defendant's  motion  to  dismiss  because  of  want  of  jurisdiction 
is  denied. 

[2]  Peter  Arp  and  Robert  Dahms,  the  principals  in  the  two  sep- 
arate bonds,  have  each  filed  a  petition,  in  which  they  respectively  ask 
to  be  permitted  to  intervene  and  join  the  defendant  in  the  defense  of 
this  suit.  Each  of  the  interveners  is,  and  was  when  the  suit-  was 
commenced,  and  still  is,  a  citizen  of  the  state  of  Iowa,  as  is,  and 
was,  the  plaintiff  also.  They  were  not  made  defendants  in  the  ac- 
tion oririnally,  presumably  because  to  have  done  so  would  have  de- 
prived uiis  court  of  jurisdiction  of  the  controversy,  as  this  court 
would  not  have  jurisdiction  of  a  suit  of  the  plaintiff  against  them. 
The  application  of  each  to  intervene  and  become  parties  defendant 
in  the  suit  is  denied,  and  the  plaintiff's  motion  to  strike  the  interven- 
ing petition  of  each  from  the  files  is  sustained,  to  which  rulings  the 
said  interveners  respectively  except 

Orders  will  be  entered  accordingly. 


McCABB  CONST.  CO.  v.  UTAH  CONST.  Ca 

(District  Court,  D.  Oregon.    October  21,  1912J 

No.  3,876. 

Contracts  (|  245*)— Right  of  Action  fob  Bbbaoh— Waiveb  st  Bxeotjtion 
OF  Substituted  Contbact. 

A  party  to  a  contract,  which,  on  being  notified  by  the  other  party  that 
it  would  not  perform,  yielded  to  the  demand  of  such  otheri  and  volun- 
tarily, although  under  protest,  entered  into  a  new  contract  coTering  the 
same  Rubject- matter,  which  was  performed  by  both  parties,  cannot  main- 
tain an  action  for  breach  of  the  first  contract,  which  was  necessarily  su- 
perseded. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  C^t  Dig.  f§  1129,  1130; 
Dec.  Dig.  §  245.*] 

At  Law.  Action  by  the  McCabe  Construction  Company  against  the 
Utah  Construction  Company.  On  motion  by  defendant  for  judgment 
on  the  pleadings.    Motion  sustained. 

Lamoreaux  &  Sleight,  of  Portland,  Or.,  for  plaintiff. 
Charles  Stout,  of  Portland,  Or.,  and  Howat,  Macmillan  &  Nebeker, 
of  Salt  Lake  City,  Utah,  for  defendant. 

BEAN,  District  Judge.  The  purpose  of  this  action  is  to  recover 
damages  for  the  alleged  breach  of  an  oral  contract  between  the  plain- 
tiff and  the  defendant,  and  has  been  submitted  on  a  motion  for  judg- 
ment on  the  pleadings. 
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It  appears  from  the  averments  of  the  pleadings,  which,  for  the  pur- 
poses of  this  motion  must  be  assimied  to  be  true,  that  in  1909  the 
defendant  had  a  contract  for  the  construction  of  a  portion  of  the  rail- 
way line  of  the  Oregon  Eastern  Railway  Company  from  Natron  to 
Klamath  Falls.  In  August  of  that  year  it  sublet  part  of  the  work  by 
verbal  contract  to  the  plaintiff  at  certain  stipulated  prices  and  under 
certain  classifications.  Plaintiff  thereafter  transported  its  employes, 
machinery,  and  supplies  to  the  place  of  the  proposed  work  at  great 
expense  and  commenced  the  performance  thereof.  After  it  had  been 
engaged  in  the  work  for  about  10  days,  the  defendant  notified  it  that 
it  would  not  "perform  the  contract  as  originally  made,  but  wouM  re- 
quire the  plaintiff  to  do  such  work  at  different  prices  [less]  than  those 
originally  fixed  and  would  require  additional  and  different  classifica- 
tions." Plaintiff  refused  to  assent  to  any  such  change  in  the  contract 
and  strenuously  objected  thereto;  but  the  defendant,  by  its  author- 
ized agent;  **then  and  there  informed  the  plaintiff  that  it  would  not 
proceed  with  the  contract  as  originally  made,  and  that  the  plaintiff 
could  either  accept  the  changes  then  tendered  or  stop  work  and  go 
no  further  under  the  original  contract,"  and  thereupon  presented  to 
the  plaintiff  a  written  agreement  embracing  the  proposed  changes  in 
prices  and  classifications  and  in  terms  of  payment,  and  "demanded 
that  the  plaintiff  agree  to  said  contract  and  substitute  it  in  place  of 
the  original  contract."  Plaintiff  strenuously  objected  and  protested, 
and  expressly  refused  to  assent  to  the  change  by  way  of  substitution ; 
but  since  it  had  gone  to  great  expense  in  taking  its  outfit,  men,  and 
supplies  to  the  place  of  work,  and  would  be  under  very  g^eat  expense 
to  take  the  same  back  to  Portland,  and  did  not  then  know  any  place 
where  or  party  with  whom  it  could  enter  into  another  contract  which 
would  keep  it  employed,  if  it  discontinued  work  on  the  original  con- 
tract on  account  of  the  breach  thereof  by  the  defendant,  "under  pro- 
test and  only"  for  the  purpose  aforesaid,  and  to  mitigate  the  damages, 
it  signed  and  executed  said  written  contract.  Plaintiff  thereafter 
performed  the  work  in  accordance  with  the  terms  of  the  written  con- 
tract and  has  been  paid  in  full  therefor. 

This  is  an  action  to  recover  for  the  breach  of  the  original  contract, 
the  contention  being  that,  when  the  defendant  refused  to  be  further 
bound  thereby,  it  became  the  duty  of  the  plaintiff  to  use  every  rea- 
sonable effort  to  mitigate  the  damages  by  obtaining  other  employ- 
ment, and  that  the  party  of  whom  it  could  or  might  obtain  such  em- 
ployment is  immaterial,  and  therefore  the  making  of  a  new  contract 
with  the  defendant  for  the  performance  of  the  same  work  as  the 
original  at  different  prices  and  under  different  classifications  did  not 
waive  or  impair  its  rights  to  hold  the  defendant  liable  for  a  violation, 
of  the  first  contract,  unless  it  was  expressly  so  agreed. 

Authorities  of  which  Endris  v.  Belle  Isle  Ice  Co.,  49  Mich.  279, 
13  N.  W.  590,  is  an  example,  have  been  cited,  which  seem  to  support 
the  doctrine  invoked  in  cases  of  partly  performed  contracts  for  sale 
and  delivery  of  personal  property;  but  it  is  not  perceived  how  this 
principle,  if  sound,  can  have  any  application  to  the  facts  of  the  pres- 
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ent  case.  Here,  the  plaintiff  had  its  election,  upon  the  breach  of  the 
original  contract  by  the  defendant,  to  either  stand  on  the  contract  and 
hold  the  defendant  responsible  for  damages  for  such  breach,  or  to 
accept  the  defendant's  demand  that  it  enter  into  another  contract  cov- 
ering the  same  work  at  different  prices  and  under  different  classifica- 
tions "as  a  substitute  and  in  place  of  the  original."  It  chose  the  lat- 
ter. It  entered  into  the  second  contract  of  its  own  accord,  although 
unwillingly.  It  performed  the  work  thereunder,  and  has  received' 
the  compensation  stipulated  therein.  The  fact  that  it  protested 
against  executing  the  second  contract,'  or  did  not  expressly  assent 
to  the?  change  by  way  of  substitution,  does  not  affect  its  position  for 
the  better.  It  did,  in  fact,  execute  the  contract  voluntarily,  and  not 
through  fraud  or  duress.  If  it  had  desired  to  rely  on  the  first  con- 
tract, it  should  have  refrained  from  acceding  to  defendant's  demand 
and  entering  into  the  second  contract;  for,  as  said  by  Mr.  Justice 
White  in  International  Contract  Co.  v.  Lamont,  155  U.  S.  310,  15 
Sup.  Ct.  99,. 39  L.  Ed.  160: 

"A  party  cannot  avoid  the  legal  consequences  of  his  acts  by  protesting,  at 
the  time  he  does  them,  that  he  does  not  Intend  to  subject  himself  to  such 
coBseQuences." 

The  second  contract  covers,  and  was  intended  by  the  parties  to 
cover,  the  same  subject-matter  as  the  first  and  therefore  superseded 
it.  It  is  a  legal  impossibility  for  two  inconsistent  contracts  covering 
the  same  subject-matter  between  the  same  parties,  each  intending  to 
fix  the  entire  compensation  for  the  same  services,  to  exist  at  the  same 
time.  When,  therefore,  the  defendant  required,  as  a  condition  to 
plaintiff  proceeding  with  the  work,  that  it  enter  into  a  new  contract, 
fixing  other  and  different  prices  for  the  entire  work,  and  it  acceded 
thereto,  and  signed  the  contract,  such  contract  necessarily  superseded, 
abrogated,  and  took  the  place  of  the  first,  as  a  matter  of  law,  and 
became  the  measure  of  the  obligation  of  both  parties.  International 
Contract  Co.  v.  Lamont,  supra;  Consumers'  Cotton  Oil  Co.  v.  Ash- 
burn,  81  Fed.  331,  26  C.  C.  A.  436;  Krebs  Hop  Co.  v.  Livesley,  59 
Or.  574,  U4  Pac.  944,  118  Pac.  165. 

No  damages  are  alleged  to  have  accrued  to  the  property  of  the 
plaintiff  between  the  making  of  the  first  and  the  second  contract,  nor 
is  any  loss  of  any  kind  set  out.  The  only  claim  is  that,  by  the  defend- 
ant's refusal  to  permit  it  to  proceed  under  the  verbal  contract,  the 
plaintiff  was  damaged  in  a  large  sum.  As  the  plaintiff  performed  the 
work  agreed  upon,  and  was  paid  the  price  stipulated  in  the  written 
contract,  its  damages,  if  it  could  recover  at  all,  would  be  the  differ- 
ence between  what  was  received  and  what  was  agreed  to  be  paid  un- 
der the  first  contract.  What  it  really  seeks  to  recover,  therefore,  is 
the  price  agreed  to  be  paid  under  the  first  contract,  less  the  amount 
paid  and  received  under  the  second.  In  other  words,  it  is  seeking  to 
recover  on  the  verbal  contract,  notwithstanding  a  subsequent  agree- 
ment covering  the  scope  of  the  first  contract  in  every  detail.  This 
it  attempts  to  do  by  setting  forth  the  reasons  that  impelled  it  to  enter 
into  the  second  contract,  instead  of  standing  on  the  first.  The  reasons, 
whatever  they  may  be,  do  not  change  the  legal  effect  of  the  act  of  the 
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plaintiff  in  making  the  second  agreement.    The  court  cannot  inquire 
into  the  reasons  which  prompted  the  execution  of  the  contract,  as 
long  as  it  was  voluntarily  done,  but  only  whether  the  contract  was.  in 
fact  executed,  and  the  legal  effect  thereof. 
The 'motion  will  therefore  be  allowed. 


THE  RIBSTON. 

(District  Court,  E.  D.  Virginia.    October  24,  1912.) 

Collision  (|  71») — ^Anchobbd  Vessels — ^Dbaqqino  Anchors  in  High  Wind. 
A  steamship  ancliored  in  the  morning  from  one-half  to  three-quarters 
of  a  mile  from  three  loaded  coal  barges,  which  had  previously  anchored 
alongside  each  other  in  Hampton  Roads  on  the  western  side  of  the  chan- 
nel into  Elizabeth  river,  during  the  day  the  wind  was  high,  and  she 
dragged  her  anchor,  and  drifted  to  within  about  three  ship's  lengths  of 
the  barges,  which  then  separated;  two  moving  further, up  the  channel 
and  anchoring  some  distance  apart.  The  steamship  put  out  another 
anchor,  but  during  the  evening  that  also  dragged,  and  she  drifted  agahi, 
and  came  into  collision  with  both  the  barges  which  had  moved.  Held, 
that  the  separation  and  moving  of  the  barges  was  a  proper  maneuver 
to  lessen  the  danger  from  the  drifting  vessel,  and  that  the  steamship 
was  solely  in  fault  for  the  collision,  it  being  her  duty  to  give  the  barges 
ample  and  safe  berths,  and  that  she  had  ample  warning  from  the  weath- 
er conditions,  which  did  not  materially  change,  and  from  her  previous 
dragging,  that  there  was  danger  of  Interfering  with  the  barges,  and  could 
not  avoid  liability  on  the  ground  of  inevitable  accident 

[Ed.  Note.— For  other  cases,  see  Collision,   Cent  Dig.  |  101;    Dec. 
Dig.  §  71.*1 

In  Admiralty.  Libel  for  collision  by  the  Commercial  Towboat 
Company,  owner  of  the  barges  Alice  and  Clara,  against  the  Steamship 
Ribston.     Decree  for  libelant. 

John  W.  Oast,  Jr.,  of  Norfolk,  Va.,  for  libelant 
Floyd  Hughes,  of  Norfolk,  Va.,  for  respondeat. 

WADDILL,  District  Judge.  On  the  mornmg  of  the  15th  of  Feb- 
ruary, 1912,  three  ocean-going  barges — ^namely,  the  Clara,  190  feet 
in  length,  35  feet  beam,  18  feet  draft,  loaded  with  1,459  tons  of  coal, 
with  a  freeboard  of  about  3  feet;  the  Alice,  165  feet  in  length,  33 
feet  beam,  15  feet  draft,  loaded  with  1,024  tons  of  coal ;  and  the 
Flora,  185.2  feet  in  length,  35.1  beam,  17.3  feet  draft,  loaded  with 
1,512  tons  of  coal — were  anchored  alongside,  in  Hampton  Roads,  on 
the  western  side  of  the  channel  of  the  Elizabeth  river,  about  opposite 
the  Virginian  Railroad  piers.  About  9 :30  o'clock  of  the  same  morn- 
ing the  British  steamship  Ribston,  350  feet  in  length,  43  feet  beam, 
and  29  feet  molded  depth,  came  in  light,  and  was  anchored  by  a 
Virginia  pilot  in  the  Roads,  from  half  to  three-quarters  of  a  mile  to 
the  northward  of  the  barges,  and  also  to  the  westward  line  of  the 
channel.  The  wind  during  the  day  was  blowing  strongly  from  the 
northeast  and  northward,  reaching,  as  shown  by  the  Weather  Bureau 
report  at  Norfolk  at  12 :0S  p.  m.  a  maximum  of  36  miles  an  hour,  and 
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at  3 :20  and  3 :45  p.  m.  reached  the  same  velocity.  At  5  p.  m.  the 
wind  changed  from  northeast  to  north,  reaching,  as  shown  by  the 
Weather  Bureau  report  at  Norfolk,  a  maximum  velocity  of  34  miles 
from  the  north  at  8  p.  m.,  and  a  maximum  velocity  between 
9  and  10  p.  m.  of  32  miles  an  hour  frcnn  the  north  at  Norfolk,  and 
52  miles  from  the  north  at  Cape  Henry;  both  maximtun  velocities 
occurring  at  9:10  p.  m. 

Between  the  time  of  anchorage  and  2 :30  in  the  evening,  the  Ribston 
dragged  her  anchor  to  within  tiiree  ship's  lengths  of  the  barges,  and 
drifted  further  to  the  westward.  At  the  latter  hour  she  put  out  her 
starboard  anchor  on  45  fathoms  of  cable,  and  lengthened  her  port 
cable  from  30  to  45  fathoms.  Between  3  and  4  o'clock  in  the  eve- 
ning, the  barges  cut  loose  one  from  the  other,  leaving  the  Flora  in  her 
original  position — the  Alice  and  Clara  dropping  back  upstream,  and 
to  the  southward,  under  the  influence  of  a  flood  tide,  a  distance  of  a 
quarter  of  a  mile  and  half  a  mile,  respectively,  and  there  anchored; 
the  Alice  being  furthest  from  the  Flora.  The  Ribston's  master, 
shortly  after  anchoring  in  the  morning,  about  10  o'clock,  went  ashore, 
leaving  his  ship  in  command  of  the  first  officer.  Upon  returning  at 
5  o'clock,  he  observed  the  change  in  the  location  of  the  vessels,  and 
his  attention  was  called  to  the  ship's  having  dragged  her  anchor.  The 
several  vessels  remained  in  these  positions,  wiSiout  further  change 
or  alteration,  until  about  9 :30  p.  m.,  when  the  Ribston  again  dragged 
her  anchor,  passing  to  the  westward  of  the  Flora,  and  collided  with 
the  other  two  barges. 

The  Ribston  contends  that  this  latter  dragging  of  her  anchor  was 
caused  by  a  sudden  squall,  with  an  unexpected  change  in  the  direc- 
tion of  the  wind,  during  which  the  anchor  gave  way,  causing  her  to 
collide  with  the  two  barges,  and  that  the  collision  was-  thus  the  result 
of  inevitable  accident,  from  causes  which  the  navigators  of  the  Ribs- 
ton could  not  have  foreseen,  and  against  which  they  could  not  rea- 
sonably have  provided.  Respondent  further  insists  that  the  accident 
was  brought  about  by  the  Clara  and  Alice  having  changed  their  posi- 
tions from  their  original  anchorage  ground,  and  dropped  back  into 
the  course  in  which  the  ship  drifted. 

The  conclusions  reached  by  the  court  are:  First.  That  the  Ribs- 
ton owed  the  obligation  and  duty  to  the  barges  in  question  to  give 
them  ample  and  safe  berths,  and  that  there  was  no  reason,  because 
of  the  existence  of  weather  or  other  conditions,  or  a  crowded  harbor, 
why  the  same  should  not  have  been  done;  that  her  first  anchorage, 
as  shown  by  the  result,  was  not  sufficient  to  prevent  the  ship  from 
dragging,  under  the  then  weather  conditions,  in  an  exposed  place  of 
anchorage.  Secondly.  That  likewise,  for  the  same  reason,  her  sec- 
ond anchorage  was  insufficient.  Thirdly.  That  the  ship  had  ample 
warning,  by  reason  of  the  weather  conditions  throughout  the  day,  and 
later  in  the  evening,  when  her  master  came  aboard,  knowing  the  fact 
that  the  ship  had  already  dragged  a  distance  of  from  half  to  three- 
quarters  of  a  mile,  to  a  position  of  close  proximity  to  the  barges,  and 
every  precaution  should  have  been  taken  to  see  that  the  barges  were 
aflForded  a  safe  anchorage,  and  especially  that  there  would  be  no  ftir- 
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ther  dragging  of  the  ship's  anchors.  Fourthly.  The  respondent  hav- 
ing failed  to  meet  the  burdens  imposed  upon  her  in  these  respects, 
and  damage  having  resulted  therefrom  to  the  libelant  as  a  result  of 
the  collision  between  the  Ribston  and  the  barges,  the  former  should 
be  held  solely  liable  to  the  latter,  who  were  free  from  fault  for  the 
injury  sustained. 

The  suggestion  of  the  Ribston  that  the  collision  was  caused  by  the 
change  in  the  anchorage  of  the  two  barges  in  question  cannot  be  main- 
tained, for  the  reason  that  the  Ribston  owed  to  the  barges,  and  not 
the  barges  to  the  Ribston,  the  obligation  of  providing  safe  anchorage, 
and  the  act  of  the  barges  in  casting  loose,  and  drifting  further  away 
from  the  Ribston,  after  she  had  drifted  half  a  mile  nearer  to  them, 
was  a  wise  and  seamanlike  precaution,  brought  about  because  of  the 
drifting  ship,  and  they  were  not  expected,  in  the  selection  of  their 
new  location,  which  was  the  natural  and  proper  one  for  them  to  have 
made,  to  assume  and  anticipate  that  the  Ribston  would  further  drag 
her  anchor  and  drift  into  them ;  and,  moreover,  separating  the  barges, 
when  lashed  one  to  the  other,  to  positions  of  reasonable  distances 
apart  up  and  down  stream,  and  out  of  the  channel,  was  just  what 
should  have  been  done,  having  proper  regard  to  the  existing  threat- 
ened weather  conditions. 

The  respondent's  defense  of  inevitable  accident  cannot  be  main- 
tained under  the  circumstances  and  facts  of  this  case,  for  the  reason 
that  in  the  opinion  of  the  court  the  preponderance  of  the  evidence, 
having  regard  to  the  locality  of  the  collision,  does  not  show  the  exist- 
ence of  such  stormy  weather  conditions,  and  the  sudden  coming  o;i 
of  the  same,  as  would  excuse  the  Ribston  from  liability;  and,  more- 
pver,  the  ship  being  entirely  in  fault  by  reason  of  the  failure  properly 
to  maintain  her  anchorage,  cannot  interpose  such  defense  as  an  excuse 
for  her  negligence. 

It  follows,  from  what  has  been  said,  that  the  steamship  Ribston, 
being  solely  in  fault  for  the  happening  of  the  collision  in  question, 
should  be  held  liable  for  the  damage  sustained;  and  a  decree  will  be 
entered  so  determining. 


THE  JOHN  I.  CLARK. 

(District  Court,  E.  D.  Virginia.    October  24,  1012.) 

CoixisioN  (§  102*) — Steam  Vessel  Coiano  Oxrc  prom  Slip  and  Passing  Ves- 
sel— Mutual  FAULTa 

A  tug  coming  out  of  a  slip  Into  the  Elizabeth  river  at  Norfolk  In  the 
daytime,  Immediately  In  front  of  the  adjoining  pier  and  about  80  or  100 
feet  therefrom,  came  into  collision  with  and  sunk  a  small  gasoline  sloop, 
which  was  passing  down  the  river  heavily  loaded.  The  sloop  was  seen 
when  200  feet  away,  and  could  have  been  seen  at  a  greater  distance  If 
an  efficient  lookout  had  been  maintained ;  also  the  sloop  could  have  kept 
at  a  greater  distance  from  the  piers,  from  the  slips  between  which  other 
vessels  were  likely  to  come  out  at  any  time.  Meld,  that  the  case  was  one 
where  the  ordinary  navigation  rules  did  not  apply,  but  was  governed  by 
the  "special  circumstance"  rule,  and  that  both  vessels  were  in  fault  for 
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failure  to  exercise  inroper  care,  by  wliich  either  could  hare  avoided  the 

collision. 

[Ed.  Note.— For  other  cases,  see  Collision,  Dec  Dig.  S  102.* 
Ck>llision,  overtaking  vessels,  see  note  to  The  Rebecca,  60  G.  O.  A«  254.] 

In  Admiralty.  Suit  for  collision  by  J.  F.  Bums,  master  of  the  gas- 
oline sloop  William  M.  Brittain,  against  the  steam  tug  John  I.  Clark. 
Decree  for  libelant  for  half  damages. 

On  the  morning  of  the  6th  of  February,  1912,  about  10  o'clock,  the  gasoline 
sloop  William  M.  Brittain  was  in  collision  with  the  steam  tug  John  I.  Clark, 
in  the  waters  of  the  Elizabeth  river,  in  front  of  the  northernmost  pier  of  the 
Norfolk  &  Western  Railway  at  Lambert's  Point,  Norfolk,  Va.  The  Brittain 
was  44  feet  in  length,  13  feet  in  breadth,  3  feet  in  depth,  and  about  10  tons 
burden,  loaded  with  15  tons  of  guano,  having  a  small  oyster  batteau  in  tow, 
and  was  passing  down  the  Elizabeth  river  from  Norfolk  to  Chuckatuck  creek. 
The  Clark  was  62  feet  in  length,  15^^  feet  in  breadth,  6%  feet  in  depth,  and 
about  50  tons  burden,  used  as  a  water  boat,  and  was  coming  out  of  the  slip 
to  the  northward  of  the  northernmost  pier;  the  slip  being  about  125  feet 
wide.  The  collision  occurred  immediately  in  front  of  the  pier,  some  80  to 
100  feet  out  in  the  channel ;  the  tug  striking  the  sloop  on  the  starboard  side 
slightly  forward  of  amidships,  causing  it  to  sink  at  once. 

The  contentions  of  the  parties,  respectively,  are :  On  the  part  of  the  libelant 
— that  the  sloop  was  in  command  of  a  competent  master  and  crew,  fully 
equipped  and  supplied,  and  that  the  collision  occurred  alone  by  the  careless- 
ness of  the  navigators  of  the  tug,  and  without  negligence  or  fault  on  its  part ; 
that  the  tug  failed  to  give  proper  signals  of  its  departure  from  the  slip,  and 
was  running  at  a  dangerously  high  rate  of  speed,  and  failed  to  stop  and  re- 
verse; for  her  failure  to  keep  an  efficient  lookout,  and  otherwise  to  so  navi- 
gate as  to  avoid  a  collision.  On  the  part  of  the  tug — that  she  was  in  every 
respect  properly  manned  and  equipped,  that  she  gave  proper  signals  when 
departing  from  the  slip,  that  the  sloop  approached  at  a  rapid  rate  of  speed 
In  too  close  proximity  to  the  end  of  the  piers,  and  that  the  tug's  navigators, 
upon  observing  danger  of  collision,  immediately  reversed  her  engines,  and 
did  everything  on  her  part  that  could  be  done  in  order  to  avoid  the  collision. 

John  Upton  and  John  W.  Oast,  Jr.,  both  of  Norfolk,  Va.,  for  libel- 
ant. 

Hughes  &  Vandeventer,  of  Norfolk,  Va.,  for  respondent 

WADDILL,  District  Judge  (after  stating  the  facts  as  above). 
Without  going  into  a  general  discussion  of  the  several  faults  alleged 
by  the  respective  parties  one  against  the  other,  as  accounting  for  the 
collision,  the  conclusion  reached  by  the  court  is  that,  having  due  re- 
gard to  all  of  the  facts  and  circumstances  of  the  case,  including  es- 
pecially the  nearness  with  which  the  sloop  was  navigating  to  the  piers, 
the  width  of  the  slip  out  of  which  the  tug  came,  the  distance  the 
tug  could  have  seen  and  did  see  the  sloop,  the  condition  of  the  weath- 
er, the  tide  at  the  time,  the  size  of  the  two  crafts,  and  the  speed  at 
which  they  were  respectively  navigating,  there  was  no  reason  why 
any  collision  should  have  taken  place,  had  the  navigation  of  either 
vessel  been  reasonably  and  prudently  conducted  in  accordance  with 
the  rules  governing  them.  The  sloop,  whether  proceeding  within  75 
or  125  feet  of  the  piers,  as  variously  estimated  by  witnesses,  was  pass- 
ing within  sufficiently  close  proximity  to  a  manifest  place  of  danger 
as  to  call  for  the  exercise  of  special  care  and  caution,  as  well  for  its 
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own  protection  as  for  that  of  others  lawfully  using  the  waters,  and 
particularly  those  liable  to  come  out  of  the  slips  of  the  piers  of  the 
Norfolk  &  Western  Railroad,  bordering  the  eastern  line  of  the  chan- 
nel for  some  distance.  This  it  utterly  failed  to  do.  It  is  true  the 
sloop's  master  testifies  that,  upon  discovering  the  tug,  he  starboarded 
with  a  view  of  going  further  to  port  and  from  the  tug,  and  that  he 
was  able  to  change  his  course  but  little,  because  of  the  swell  from  a 
passing  steamer.  This  latter  part  of  his  statement  is  not  borne  out 
by  the  other  testimony  in  the  case,  nor  is  his  version  supported  by 
the  only  other  person  who  was  on  the  sloop  and  not  called  as  a  wit- 
ness. While  it  is  not  probable,  having  regard  to  the  heavily  laden 
condition  of  the  sloop,  that  much  change  could  have  been  made  in 
the  course  of  its  headway  after  the  presence  of  the  tug  was  observed, 
still  every  effort  should  have  been  made  to  that  end,  and  the  proof 
should  have  shown  the  fact,  had  it  been  true ;  and,  moreover,  the  deck- 
hand, in  passing  this  place  of  danger,  should  have  been  in  a  position 
to  look  out,  and  be  of  service,  instead  of  in  the  cabin,  where  it  is 
claimed  he  was,  though  it  may  be  that  his  presence  on  deck  would 
not  have  materially  changed  conditions. 

On  the  part  of  the  tug,  whether  it  be  that  she  was  proceeding  at 
the  speed  she  claimed  of  some  31^  miles  an  hour,  or  something  faster, 
or  whether  she  gave  the  signal  indicating  her  purpose  to  pass  out  of 
the  slip  just  when  she  says  she  did,  or  not,  is  utterly  immaterial,  since 
she  clearly  saw,  and  could  have  seen,  the  sloop  passing,  and  in  a  posi- 
tion of  apparent  danger,  in  time  to  have  avoided  her,  by  the  exercise 
of  reasonable  prudence  on  her  part.  She  confessedly  saw  the  sloop 
200  feet  away,  and  might  have  seen  it  considerably  further  off,  and 
there  was  no  real  reason  why  she  should  not  have  avoided  running 
into  it.  The  tug  evidently  proceeded  upon  the  theory  that  the  vessels 
were  on  crossing  courses,  and  that  the  sloop,  having  the  tug  on  its 
starboard,  was  charged  with  the  duty  of  keepihg  out  of  the  way,  and 
that  she  would  do  so.  Assuming  that  this  rule  applies,  under  the  cir- 
'  cumstances  the  tug  should  not  have  taken  the  risk  it  did,  having  due 
regard  to  the  size  of  the  two  vessels,  their  locations,  and  the  posi- 
tions in  which  they  respectively  were.  On  the  contrary,  the  "special 
circumstance"  or  "general  prudential"  rule  should  have  governed  the 
tug's  navigation.  The  paramount  duty  imposed  upon  vessels  in  close 
proximity  to  each  other,  and  particularly  in  waters  like  those  at  the 
scene  of  this  accident,  is  to  avoid  the  risk  of  collision,  and  for  failure 
so  to  do  reliance  cannot  be  had  on  the  ordinary  rules  of  navigation 
to  avoid  responsibility.  Moreover,  it  is  not  claimed  by  the  tug  that 
upon  reversing  its  engines  it  gave  the  appropriate  signals  required  by 
the  rules  of  navigation;  and  it  will  not  do  to  say  they  would  have 
availed  no  purpose,  as  it  cannot  be  said  how  the  sloop  would  have 
navigated,  had  it  been  properly  warned  of  imminent  danger.  r 

It  follows,  from  what  has  been  said,  that  the  collision  occurred  as 
the  result  of  the  negligence  of  both  vessels,  and  that  the  damages  aris- 
ing therefrom  should  be  divided  between  them,  and  a  decree  to  that 
end  will  be  entered  when  presented. 
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In  re  KELLY. 

(District  Court,  M.  D.  Pennsylvania.    NoTember  2,  1912.) 

No.  1,964. 

Bankbxjptct  (J  400*) — Exemption — Sufficiency  of  Clahc. 

A  claim  to  exemption,  made  by  a  bankrupt  in  his  schedule,  of  "^ree 
hundred  dollars  cash  from  the  proceeds,  as  provided  by  the  exemption 
law  of  Pennsylvania,  or  stock  to  the  value  of  three  hundred  dollaris,  to 
be  set  aside  by  the  appraisers,  as  provided  by  law,*'  was  sufficient  in 
form  to  authorize  the  trustee  to  set  aside  the  exemptUm  from  thQ  prop- 
erty of  the  bankrupt,  which  consisted  of  a  stodL  of  goods. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Gent  Dig.  fj  670,  671- 
675;    Dea  Dig.  §  40O.»] 

In  Bankruptcy.  In  the  matter  of  E.  J.  Kelly,  bankrupt.  On  review 
of  referee's  order  disaffirming  report  of  trustee  setting  aside  the  bank- 
rupt's exemption.    Reversed. 

W.  G.  Kline,  of  Galeton,  Pa.,  for  bankrupt. 
Virgil  D.  Acker,  of  Galeton,  Pa.,  for  trustee. 
Archibald  F.  Jones,  of  Coudersport,  Pa.,  for  exceptants. 

WITHER,  District  Judge.  Within  10  days  after  adjudication  the 
bankrupt  filed  in  court  a  schedule  of  his  property,  showing  his  claim 
for  the  exemption  allowed  insolvent  debtors,  in  form  as  follows : 

"Three  hundred  ($300.00)  dollars  cash  from  the  proceeds,  as  provided  by 
the  exemption  law  of  Pennsylvania,  or  stock  to  the  value  of  three  hundred 
($300.00)  dollars,  to  be  set  aside  by  the  appraisers,  as  provided  by  law." 

The  bankrupt  was  engaged  in  the  mercantile  business,  and  at  the 
time  of  filing  his  claim,  it  appears,  his  store  stock  was  under  levy 
and  in  the  custody  of  the  sheriff.  After  his  election,  this  stock  was 
turned  over  to  the  trustee,  who  immediately,  on  request  of  the  bank- 
rupt and  pointing  out  the  items  of  stock  claimed  by  him,  set  apart 
the  bankrupt's  exemption  and  reported  the  items  and  estimated  value 
thereof  to  the  court.  Exceptions  were  filed,  and  the  report  set  aside 
by  the  referee,  on  the  ground  that  the  claim  was  improperly  made. 

The  manner  of  claiming  such  exemptions  and  of  setting  apart  and 
awarding  them  is  regulated  by  the  bankruptcy  act.  Act  July  1,  1898, 
c  541,  30  Stat.  544  (U.  S.  Comp.  St.  1901,  p.  3418).  The  bankrupt, 
if  desiring  to  make  such  claim,  shall  indicate  in  his  schedule  "a  claim 
for  such  exemptions  as  he  may  be  entitled  to."  Section  7a  (8).  "The 
trustee  shall  set  apart  the  bankrupt's  exemption  and  report  the  items 
and  estimated  value  thereof  to  the  court."  Section  47a  (11).  This 
was  done  in  the  case  before  us,  and  the  report  of  the  trustee  should 
have  been  affirmed.  As  was  said  in  Burke  v.  Guarantee  Title  &  Trust 
Co.  (C.  C.  A.  3d  Cir.)  14  Am.  Bankr.  Rep.  31,  134  Fed.  562,  67  C- 
C.  A.  486: 

"While  the  form  of  claim  is  perhaps  not  commendable,  it  was  sufficient" 

The  claim  indicates  the  desire  of  the  bankrupt  to  retain  $300  worth 
of  property  allowed  insolvent  debtors  under  the  laws  of  Pennsylvania, 
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and,  following  it  up  as  made,  the  bankrupt  personally  pointed  out  to 
the  trustee  particularly  Ae  property  desired,  thus  enabling  the  trustee 
to  set  apart  and  report  the  items  and  their  estimated  value.  The  law 
expressly  lays  upon  the  trustee  the  duty  to  set  apart  the  exemption 
and  report  the  items  and  their  value.  It  nowhere  appears,  as  was 
said  by  Judge  Dallas  in  the  case  cited: 

"That  Congress  Intended  that  the  bankmpt  himself  should  make  an  Itemi- 
sation  and  estimate,  which  the  trustee,  in  performing  the  function  expressly 
assigned  to  htm,  might  wholly  disregard." 

The  bankrupt  rendered  the  trustee  that  assistance  which  enabled 
him  in  turn  to  do  his  duty  in  severing  the  exemption  from  the  mass 
of  property  belonging  to  the  estate,  of  the  character  and  class  indi- 
cated by  the  bankrupt.  It  is  true  that  his  claim  in  the  schedule  was 
in  the  alternative ;  but  it  is  fair  to  presume  that,  to  the  extent  it  was 
invalid,  it  was  afterwards  withdrawn.  It  was  surely  abandoned  and 
disregarded  when  the  items  were  selected  and  set  apart  of  the  stock 
specified.  And  if  the  procedure  was  irregular,  it  may  be  excused, 
because  it  entailed  no  injury  to  any  one,  and,  if  requisite,  was  cura- 
ble by  amendment  General  Order  11  (89  Fed.  vii,  32  C.  C.  A,  xiv) ; 
Rev.  St.  §  954  (U.  S.  Comp.  St.  1901,  p.  696);  In  re  Duffy  (D.  C.) 
118  Fed.  926;  In  re  White  (D.  C.)  123  Fed.  513. 

The  order  of  the  referee  is  reversed,  and  the  report  of  the  trustee, 
setting  apart  the  bankrupt's  claim  for  exemption,  is  affirmed. 


SMITH  et  aL  v.  BOWKBB-TOBRET  00. 

(District  Court,  D.  MassacHusetts.    NoTember  6»  1012.) 

No.  176  (O.  a  No.  725). 

1.  Sqihty  (I  223*) — ^PixADiNG — ^Allegation  or  Fbaud— Demubreb. 

An  allegation,  in  a  petition  by  the  receivers  for  a  corporation  against 
a  tliird  person,  that  in  procuring  a  loan  for  the  corporation  at  an  exor- 
bitant rate  of  Interest  he  falsely  represented  that  he  was  acting  Inde- 
pendently and  pledging  his  own  credit,  whereas  in  fact  he  was  acting 
as  agent  for  a  trust  company,  also  Joined  as  a  defendant,  which  fur- 
nished the  money  on  the  security  given  by  the  corporation,  is  a  sufficient 
allegation  of  fraud,  as  against  a  demurrer,  to  sustain  a  prayer  for  an 
accounting. 

[Ed.  Note.— For  other  cases,  sed  Equity,  Ont  Dig.  S  502;  Dec  Dig. 
§  223.»] 

2.  Equity  (|  241*) — ^Plbading — ^Dbvubbeb. 

If  questions  of  law,  sought  to  be  raised  by  a  demurrer  in  equity,  may 
turn  upon  slight  varlatious  between  the  allegations  and  pi^oofs,  it  is 
within  the  discretion  of  the  court  to  overrule  the  demurrer  and  permit 
the  defendant  to  insist  on  the  same  defense  by  answer. 

[Ed.  Note.— For  other  cases,  see  Equity,  Oent  Dig.  f  515;  Dec.  Dig. 
i  241.*] 

In  Equity.  Suit  by  Albert  O.  Smith,  conservator,  and  others, 
against  the  Bowker-Torrey  Company.  On  demurrer  and  exceptions 
of  Grafton  Sanderson  and  the  Waltham  Trust  Company  to  receiver's 
petition  for  an  accounting.    Overruled. 
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Frederick  H.  Nash,  of  Boston,  Mass.,  receiver,  pro  se. 
Brandeis,  Dunbar  &  Nutter,  of  Boston,  Mass.,  for  Grafton  Sander- 
son and  Waltham  Trust  Co. 

BROWN,  Distri^ct  Jud^e.  [1]  The  receiver's  petition  alleges  that 
Sanderson  acted  iii  the  matter  to  which  the  petition  relates  as  agent 
for  the  Waltham  Trust  Company,  that  the  fact  of  said  agency  was 
undisclosed,  and  that  Sanderson  pretended  to  be  acting  in  an  inde- 
pendent capacity.  It  also  sets  forth  certain  representations  by  Sander- 
son, charged  to  be  false,  and  that  by  said  representations  certain  sums 
were  procured. 

The  demurrers  raise  the  question  whether  the  representations  set 
forth  constitute  in  law  such  fraud  as  to  entitle  the  receiver  to  a  re- 
scission. 

It  is  at  least  doubtful  whether  the  doctrine  in  respect  to  the  latitude 
which  is  accorded  to  a  merchant  in  commending  or  puffing  his  goods 
has  a  proper  application  to  such  false  representations  as  are  set  forth 
in  the  petition.  Harris  v.  Rosenberger,  145  Fed.  449,  455,  76  C.  C. 
A.  225,  13  L.  R.  A.  (N.  S.)  762. 

It  cannot  be  said  as  a  matter  of  law  that  the  statement  alleged  to 
have  been  made  by  Sanderson,  that  he  was  pledging  his  own  credit, 
was  not  a  substantial  inducement  to  a  contract  for  the  payment  of  so 
high  a  rate  as  3  per  cent,  per  month  for  a  loan  upon  security  which 
was  immediately  passed  over  to  the  Trust  Company  and  was  accepted 
by  it  as  sufficient  security  for  a  loan  at  the  rate  of  6  per  cent,  per 
annum. 

[2]  The  receiver  contends  that  the  present  case  is  a  proper  one 
for  the  application  of  the  rule  that,  if  the  questions  of  law  may  turn 
upon  a  slight  variation  between  the  facts  as  stated  by  the  bill  and 
those  which  may  be  established  by  the  evidence,  the  court  will  not 
support  a  demurrer  but  will  permit  the  respondent  to  insist  upon  the 
same  defense  by  answer.  This  rule  is  well  established,  and  was  ap- 
plied in  this  circuit  in  Snyder  v.  De  Forrest  Wireless  Telegraph  Co. 
(C.  C.)  154  Fed.  142,  144.  See,  also,  Virginia  v.  West  Virginia,  206 
U.  S.  290,  27  Sup.  Ct.  732,  51  L.  Ed.  1068;  Kansas  v.  Colorado,  185 
U.  S.  125,  144,  145,  22  Sup.  Ct  552,  46  U  Ed.  838;  Rankin  v.  Miller 
(C.  C.)  130  Fed.  229. 

If  it  be  true,  as  alleged,  that  the  Trust  Company  was  the  undis- 
closed principal  in  the  transaction,  it  would  seem  to  be  a  proper  party 
to  the  accounting,  especially  as  the  petition  contains  a  prayer  for  gen- 
eral relief  against  it,  as  well  as  against  Sanderson.  The  answers  filed 
on  behalf  of  Sanderson  and  the  Trust  Company  raise  direct  issues, 
both  as  to  the  fact  of  agency  and  as  to  the  fact  of  misrepresentation. 

I  am  of  the  opinion  that  the  proper  course  in  this  case  is  to  over- 
rule the  demurrers  and  exceptions,  reserving  to  final  hearing  all  sub- 
stantial questions  of  law  appearing  upon  the  face  of  the  petition,  and 
that  the  parties  should  proceed  forthwith  to  take  testimony  upon  the 
issues  of  fact  made  by  the  petition  and  answers. 

A  draft  decree  may  be  presented  accordingly. 
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ADAMS  ▼.  ADAMS  et  al.  (Circuit  Court  of  Appeals,  nfth  Circuit  Octo- 
ber 30,  1912.)  No.  2,394.  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Georgia ;  Wm.  B.  Sheppard,  Judge.  J. 
N.  Talley,  Alexander  Akerman,  and  Charles  Akerman,  all  of  Macon,  Ga.,  for 
appellant  Henry  O.  Cunningham,  of  Savannah,  Ga.,  Robert  D.  Berner,  of 
Macon,  Ga.,  and  Arthur  G.  Powell,  of  Atlanta,  Ga.,  for  appellees.  Before 
PARDEE  and  SHELBY,  Circuit  Judges^  and  MEEK,  District  Judge. 

PER  CURIAM.  The  administratrix  appellee  cannot  be  controlled  as  to  the 
forum  in  which  she  should  prosecute  her  suit  for  damages.  In  the  event  she 
recovers  judgment,  the  appellants  here  can  then  assert  and  protect  any  rights 
she  may  have  in  regard  to  distribution  and  proceeds  of  the  Judgment  recov- 
ered.   Affirmed. 


COPBLAND  et  aL  ▼.  STAPLES  et  aL  (Circuit  Court  of  Appeals,  Second 
CJircuit  November  11,  1912.)  No.  45.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Connecticut;  James  P.  Piatt,  Judge.  This 
cause  comes  here  upon  appeal  from  a  decree  dismissing  a  bill  in  equity 
Complainant  Grace 'Fones  Copeland  on  August  14,  1908,  executed  a  convey- 
ance of  personal  property,  which  had  come  to  her  from  her  father's  estate,  to 
Staples,  as  trustee,  for  certain  purposes  therein  set  forth ;  the  object  of  the 
conveyance  being  to  safeguard  the  property  for  herself  and  her  daughter,  and 
prevent  her  husband,  who  had  deserted  her  and  was  living  with  another  wo- 
man, from  pressing  any  claim  to  such  property,  or  any  part  of  it,  in  the  event 
of  her  death.  This  suit  was  brought  to  set  aside  the  conveyance,  or,  in  the 
alternative,  for  reformation  thereof  by  inserting  a  clause  of  revocation.  The 
opinion  of  the  Circuit  .CJourt  is  found  in  189  Fed.  256.  Alva  Collins,  of  New 
York  City  (Gilbert  EI  Roe,  of  New  York  City,  and  Ormond  Rambo,  of  Phila- 
delphia, Pa.,  of  counsel),  for  appellants.  J.  S.  Pullman,  of  Bridgeport,  Conn., 
for  appellees.     Before  LACOMBE,  COXE,  and  WARD,  Circuit  Judges. 

PER  CURIAM.  We  fully  concur  with  judge  Platfs  reasoning  and  con- 
clusion, and  think  It  unnecessary  to  add  anything  to  his  clear  discussion  of 
the  facts  and  law  of  the  case.    The  decree  is  affirmed,  with  costs. 


DALE  et  al.  v.  PATTISON.  (Circuit  Court  of  Appeals,  Sixth  Circuit  July 
16,  1912.)  No.  2,340.  Appeal  from  and  Petition  for  Revision  in  Bankruptcy  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Chip. 
See,  also,  196  Fed.  5.  Matthews,  James  &  Matthews,  of  Dajrton,  Ohio,  for  ap- 
pellants. Healy,  Ferris  &  McAvoy  and  Robertson  &  Buchwalter,  all  of  Cin- 
cinnati, Ohio,  for  respondent 

PER  CURIAM.    Decision  affirmed. 


DALLAS  CONSOL.  ELECTRIC  ST.  RY.  CX).  ▼.  GARRISON.  (Circuit  Court 
of  Appeals,  Fifth  Circuit.  November  27,  1912.)  No.  2,308.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of  Texas ;  Ed- 
ward R.  Meek,  Judge.  W.  R.  Harris  and  T.  R  McCormIck,  both  of  Dallas, 
Tex.,  for  plaintiffs  in  error.  Lewis  M.  Dabney  and  Murphey  W.  Towusend, 
both  of  Dallas,  Tex.,  for  defendant  in  error.  Before  PARDEE  and  SHELBY 
Circuit  Judges,  and  FOSTER,  District  Judge. 

PER  C:URIAM.  A  majority  of  the  Judges  find  no  reversible  error  in  the 
rulings  on  the  pleadings  and  in  regard  to  the  admission  of  evidence.  The 
plea  of  contributory  negligence  on  the  part  of  the  plaintiff  was  properly  sub- 
mitted to  the  Jury,  and  we  find  no  error  in  the  instructions  of  the  court 
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Whether  the  damages  allowed  by  the  Jnry  were  ezoeaglTe  la  beyond  our 
proYince.  Erie  RaUroad  Co.  t.  Winter,  143  IT.  S.  60-75,  12  Sup.  Ct  856,  36 
Lk  Ed.  71.    Judgment  affirmed. 


DENVER  &  R.  G.  R.  CO.  ▼.  OGDBN  MIIiLS.  (Circuit  Court  of  Appeals, 
Eighth  Circuit.  September  27,  1912.)  No.  3»816.  Appeal  from  the  District 
Court  of  the  United  States  for  the  District  of  Colorado.  E.  N.  Clark  and  R. 
G.  Lucas,  both  of  Denver,  Colo.,  for  appellant  John  Home  Chiles,  Arthur 
C.  Bartels,  and  Harry  S.  Silverstehi,  all  of  Denver,  Colo.,  for  appellee. 

PER  CURIAM.  Temporary  Injunction  (196  Fed.  137)  suspended  p^dente 
Ute^  and  cause  remanded,  with  directions  for  further  proceedings. 


ETOWAH  WATER  ft  LIGHT  (X).  v.  YANCEY.  (Circuit  Court  of  Appeals, 
Sixth  CJircuit  July  18,  1912.)  No.  2,25a  In  Error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Tennessee.  For  opinion  below, 
see  197  Fed.  845.  McCTroskey  &  Peace,  of  Madlsonville,  Tenn.,  for  plahitUT 
in  error.  Cornick,  Frantz  &  McConneU,  of  Knorville,  Teno.*  for  defendant 
In  error. 

PER  (CURIAM.    Dismissed  on  motion  of  plaintiff  In  error. 


FARMERS'  CJOTTON  OIL  &  TRADING  CO.  v.  SOUTHERN  COTTON  OIL 
CO.  (Circuit  Court  of  Appeals,  Fifth  Circuit  October  31,  1912.)  No.  2,405. 
In  Error  to  the  District  Court  of  the  United  States  for  the  Southern  District 
of  Alabama;  Harry  T.  Toulmln,  Judge.  Daniel  Partridge,  Jr.,  of  Sehna, 
Ala.,  for  plaintiff  In  error.  Leon  Weil,  of  Montgomery,  Ala.,  and  E.  W.  Pet- 
tus,  of  Selma,  Ala.,  for  defendant  in  error.  Before  PARDEB  and  SHELBY, 
Circuit  Judges,  and  MEEK,  District  Judge. 

PER  CURIAM.  •  No  one  of  the  assignments  of  error  In  this  case  la  well 
taken.  The  contract  sued  on  is  not  tainted  with  illegality.  The  case  seems 
to  have  been  correctly  ruled  throughout  in  the  court  below,  and  the  judgment 
of  that  court  is  therefore  affirmed. 


THE  HARRY  R.  WHEELER.  THE  B  LINE.  THE  CITY  OF  NEW 
YORK.  (Circuit  Court  of  Appeals,  Second  Circuit  November  11,  1912.)  No. 
54.  Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York.  Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City 
(Terence  P.  Farley  and  G.  P.  Nicholson,  both  of  New  York  City,  of  counsel), 
for  appellant  Foley  &  Martin,  of  New  York  City  (W.  J.  Martin  and  Frank  A. 
Spencer,  Jr.,  of  counsel),  for  appellee  claimant.  Hyland  &  Zabriskle,  of  New 
York  CJity  (Nelson  Zabriskle,  of  New  York  City,  of  counsel),  for  appellee  libel- 
ant   Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  The  narrow  channel  rule  (section  1,  art  25,  Act  June  7, 
1897,  c.  4,  30  Stat  101  [U.  S.  Comp.  St  1909,  p.  2883]),  requiring  vessels  to 
keep  on  the  starboard  side,  applies  to  navigation  up  or  down.  Vessels  may 
cross  a  narrow  channel  or  maneuver  in  it.  In  this  case  the  tug  got  on  the 
port  side  in  rounding  to  and  before  she  could  move  to  go  upon  the  starboard 
side  she  met  the  ferryboat  The  real  question  on  which  the  case  turns  then 
arose^  viz.:  Were  the  vessels  meeting  green  to  green  or  red  to  red?  Upon 
this  point  the  contradiction  between  the  witnesses  is  absolute,  and,  adopting 
the  findings  of  the  District  Judge  that  the  vessels  were  meeting  green  to 
green,  we  agree  with  his  conclusion  that  the  tug  was  not  In  fault  because  of 
the  narrow  channel  rule,  and  that  the  ferryboat  was  at  fault  in  porting  and 
going  across  the  tng's  course.    Our  doubt  has  been  whether  the  tug  was  not 
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^Uk>  at  Iteolt,  because  Iter  green  light  was  to  some  extent  obscnred.  As  the 
city,  though  fully  advised  of  the  situation,  did  not  set  this  up  as  a  fault  In 
Its  answer,  and  the  District  Judge  has  held  that,  even  if  so,  it  did  not  con- 
tribute to  the  collision,  the  decree  is  affirmed,  with  interest  and  costa 


HOOD  et  al.  t.  McGEHEB  et  al.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
November  22,  1912.)  Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Alabama ;  Wm.  I.  Grubb,  Judge.  Augustus  Benners, 
of  Birmingham,  Ala.,  and  Francis  P.  Pace  and  Samuel  Proskauer,  both  of 
New  York,  N.  X.,  for  appellants.  John  P.  Tillman,  of  Birmingham,  Ala., 
for  appellees.  Before  PAHDEB  and  SHELBY,  Circuit  Judges,  and  MEEK, 
District  Judge. 

PEB  CURIAM.  On  the  record  we  reach  the  same  conclusion  as  the 
Judge  of  the  lower  court  (189  Fed.  205),  and  we  are  constrained  to  affirm 
the  decree  appealed  from.    It  Is  so  ordered* 


LOVBLL-McCONNELL  MFG.  CO.  et  aL  ▼.  INTBRNATIONAI/  AUTO- 
MOBILE LEAGUE.  (Circuit  Court  of  Appeals,  Second  Circuit  November 
12,  1912.)  No.  78.  Appeal  from  the  District  Court  of  the  United  States 
for  the  Western  District  of  New  York.  Motion  by  appellants  to  amend  the 
petition  of  appeal,  citation,  and  assignment  of  errors  by  substituting  for 
the  words  and  figures  "9th  of  March,  1912,"  the  words  and  figures  '*12th 
of  March,  1912";  the  latter  being  the  date  of  the  order  which  appellants 
seek  to  review.  J.  B.  Corcoran,  of  Buffalo,  N.  Y.,  for  the  motion.  Drury  W. 
Cooper,  of  New  York  CJlty,  opposed.  Before  LACOMBE,  WARD,  and  NOYES. 
Circuit  Judges. 

PEB  CURIAM.  The  affidavit  submitted  by  appellants  after  argument  at 
the  suggestion  of  the  court  shows  that  this  is  an  Instance  of  ''clerical 
error,"  and  we  see  no  reason  why  the  relief  should  not  be  grant^ed.  There 
Is  power  to  grant  such  relief,  because  the  original  notice  of  appeal  described 
the  order  sought  to  be  appealed  from,  not  only  by  its  date,  but  also  by  a 
description  of  one  of  the  papers  on  which  it  was  based  and  of  the  relief 
it  granted.  It  is  merely  making  certain  wha^  on  the  papers  a§  they  stood, 
was  uncertain.    The  motion  Is  granted. 


MANUEL  et  al  t.  MARTIN.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
November  27,  1912.)  No.  2,320.  In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Texas;  Edward  R.  Meek,  Judge. 
E.  S. .  J.  Whitehead,  of  Brown  wood,  Tex.,  for  plaintiff  in  error.  Wm.  J. 
Berne,  of  Ft  Worth,  Tex.,  .for  defendant  in  error.  Before  PARDEE  and 
SHELBY,  Circuit  Judges,  and  FOSTER,  District  Judge. 

PER  CURIAM.  The  Circuit  Court  had  Jurisdiction  of  this  case  by 
reason  of  diverse  citizenship  of  the  parties  and  as  between  the  original  par- 
ties to  the  note  sued  on.  See  Annotated  Statutes,  vol.  4,  page  810,  and  Parker 
V.  Ormsby,  141  U.  S.  81,  11  Sup.  Ct  912,  35  L.  Ed.  654.  Judgment  was  cor- 
rectly given  against  the  plaintiffs  in  error,  because  the  plaintiff  below  was 
the  assignee  of  a  purchaser  for  value  and  before  maturity  without  notice  of 
any  equities  existing  between  the  original  makers  to  the  note.  The  Judg- 
ment of  the  Circuit  c:k)urt  is  affirmed. 


OMAHA  WATER  CO.  T.  CITY  OF  OMAHA.  (Circuit  Court  of  Appeals. 
Eighth  Circuit  July  8»  1^12.)  No.  8,786.  Appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Nebraska.  See,  also,  187  Fed.  1005; 
192  Fed.  246,  112  O-  ^'  ^  ^^^  Howard  Mansfield,  of  New  York  City,  John 
F.  Stout,  ot  Oti^j^  Neb.,  Halleck  F.  Bose»  of  Omaha,  Neb.,  and  Herbert 
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O.  Lakin,  of  New  Tork  City,  for  appellant     John  L.  Webster,  of  Omaba 
Neb.,  and  W.  D.  McHugb,  of  O'Neill,  Neb.,  for  appellee. 
FEB  CUBIAM.    Dlamissed,  with  costs,  per  stipulation  of  parties. 


PECOS  MERCANTILE  CO.  v.  TOOLET  et  aL  (Circuit  Court  of  Appeals. 
Fifth  Circuit  November  27,  1912.)  No.  2,401.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Western  District  of  Texas;  Thomas  S. 
Maxey,  Judge.  J.  A.  Gillett,  of  El  Paso,  Tex.,  for  appellant  T.  A.  Falvey, 
Wm.  H.  Burges,  and  Robt  L.  HoUiday,  all  of  El  Paso,  Tex.,  for  appellees. 
Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  FOSTEB,  District 
Judge.  / 

PER  CURIAM.  This  case  involyes  the  marshaling  of  liens  on  the  mort- 
gaged property  of  the  bankrupt  On  the  facts  shown,  the  subrogation  and 
priority  allowed  the  First  National  Bank  of  El  Paso  over  the  appellant  was 
JUst  and  equitable^  and  the  decree  appealed  from  ia  affirmed* 


PHILLIPS  T.  TRAUTMAN.  (Circuit  Court  of  Appeals,  Fifth  Circuit 
October  30,  1912.)  No.  2,429.  In  Error  to  the  District  (3ourt  of  the  United 
States  for  the  Southern  District  of  Georgia;  Emory  Speer,  Judge.  Burton 
Smith,  of  Atlanta,  Ga.,  for  plaintiff  in  error.  Jno.  P.  Ross,  of  Macon,  Ga.. 
for  defendant  in  error.  Before  PARDEE  and  SHELBY,  Circuit  Judges,  and 
MEEK,  District  Judge. 

PER  CURIAM.    Judgment  (197  Fed.  325)  affirmed. 


RASMUSSEN  T.  HOME  INDUSTRY  IRON  WORKS.  (Circuit  Court  of 
Appeals,  Fifth  Circuit.  November  27,  1912.)  No.  2,425.  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Alabama; 
Harry  T.  Toulmin,  Judge.  H.  Plllans  and  Palmer  Pillans,  both  of  Mobile, 
Ala.,  for  appellant  D.  P.  Bestor,  Jr.,  of  Mobile,  Ala.,  for  appellees.  Before 
PARDEE  and  SHELBY,  Circuit  Judges,  and  MEEK,  District  Judge. 

PER  CURIAM.  On  the  facts  we  concur  in  the  finding  and  decree  of  the 
District  Court  197  Fed.  661.  To  enforce  the  contract  as  claimed  by  ap- 
pellant, without  proof  of  actual  damages,  would  be  inequitable,  permitting 
the  appellant  to  enrich  himself  at  the  expense  of  the  appellea  Decree  af- 
firmed. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  OF  TEXAS  ▼.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Fifth  Circuit  November  27,  1912.)  No.  2.304. 
In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas;  Thos.  S.  Maxey,  Judge.  E.  B.  Perkins,  of  Dallas,  Tex., 
and  S.  P.  Ross,  of  Waco,  Tex.,  for  plaintiff  in  error.  Chas.  A.  Boynton,  of 
Waco,  Tex.,  and  Philip  J.  Doherty,  Sp.  Ass't  U.  S.  Atty.,  of  Washington, 
D.  C,  for  the  United  States.  Before  PARDEE  and  SHELBY,  Circuit  Judges, 
and  FOSTER,  District  Judge. 

PER  CURIAM  The  Judgment  of  the  District  Ck)urt  (189  Fed.  954)  ta 
affirmed.  See  United  States  v.  Atchison,  Topeka  &  Santa  F6  Ry.  Co.,  220 
U.  S.  37,  31  Sup.  Ct  362,  55  L.  Ed.  361,  and  Baltimore  ft  Ohio  R.  R.  ▼. 
IntersUte  Commerce  Commission,  221  U.  S.  612,  31  Sup.  Ct  621,  55  L.  Ed. 
878. 


In  re  SHAFFER  et  al.  (Circuit  Ck)urt  of  Appeals,  Second  Circuit  Novem- 
ber 11,  1912.)  No.  10.  Petition  to  Revise  Order  of  the  District  Court  of 
t^ie  United  States  for  the  Eastern  District  of  New  York.    Thomas  ft  Op- 
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penhelmer,  of  New  Tork  City  (L.  Oppenbeimer,  of  New  York  City,  of  coun- 
sel), for  petitioner.  E.  L.  Bondy,  of  New  York  City,  for  respondent  Be- 
fore LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 

PER  CURIAM.  This  cause  comes  here  on  petition  to  revise  an  order  (185 
Fed.  549)  of  the  District  Court,  Eastern  District  of  New  York,  which  adjudg- 
ed that  Harry  Shaffer,  one  of  the  bankrupts,  was  withholding  from  the 
trustee  $2,500  belonging  to  the  bankrupt's  estate,  and  ordered  him  to  turn 
over  the  same  to  the  trustee.  A  majority  of  the  court  concur  to  affirm  the 
order  on  the  opinion  of  the  District  Judge. 


SHAUP  ▼.  BiAY.  (Circuit  Court  of  Appeals,  Fifth  Circuit.  October  81, 
1012.)  No.  2.389.  Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Alabama ;  William  I.  Grubb,  Judge.  Henry  Kirk  White, 
of  Birmingham,  for  appellant  G. .  W.  Yancey,  of  Birmingham,  Ala.,  for  ap- 
pellee. Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MEEK,  District 
Judge. 

PER  CURIAM.  On  consideration  of  all  the  eyidence  in  the  transcript,  we 
conclude  that  the  bankrupt  was  entitled  to  his  discharge.  The  decree  of 
the  District  Court  is  affirmed. 
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